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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CLARENCE HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttletou, N. H. 

Hon, ARTHUR L. BROWN, District Judge, RUode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS, Circuit Justice Washington. D. C. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADB ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. BDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VBEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge. S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. MARTIN T. MANTON, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont St. Johnsbury, Vt, 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburg, Pa. 

Hon. JOHN B. McPHBRSON, Circuit Judge Phlladelphla, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J, 

Hon. J. WARREN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvanla... Phlladelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvanla Phlladelphla, Pa.' 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvanla Sunbury, Pa! 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Plttsburg, Pa! 

Hon. W. H. BEWARD THOMSON, District Judge, W. D. Pennsylvanla Plttsburg, Pa! 

(V) 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCI-JARD, Circuit Juclge Asheviile, N. G. 

Hon. MARTIN A. KNAPP, Circuit Judge.., Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge > Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryiand'...... Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North Caroiina Wiison, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Caroiina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenvllie, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia. :...;..'... ...Rtcbmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phiiippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia.... Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. JAMES CLARK McRBYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge» Waco, Tex. 

Hon. RICHARD W. WALKBR, Circuit Judge Huntsvllle, Ala. 

Hon. ROBERT LYNN BATTS, Circuit Judge' Austin, Tex. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabainà....Montgbmery, Ala. 

Hon. WM. L GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama........ ...Mobile, Ala. 

Hon. ROBERT T. ERVIN, District Judge. S. D. Alabama* Mobile, Ala. 

Hon. WM. B. 8HEPPARD, District Judge, N. D. Plorida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Plorida ......Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS B. FOSTBR, District Judge, E. D. Louislaua New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Louislana' Shroveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. T>- Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, B. D. Texas Sherœan, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas .Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas ..Houston, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San, Antonio, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice .....Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL B. KNAPPBN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michlgan.. Détroit, Mich. 

Hon. CLARENCB W. SESSIONS, District Judge, W. D. Michlgan Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. D. C. WBSTENHAVER, District Judge, N. D. Ohlo» Cleveland, Ohio. 

Hon. JOHN B. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee. .Knoxvilie, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenu. 



SEVENTH CIRCUIT 



Hon. JOHN H. CLARKB, Circuit Justice Washington, D. C- 

Hon. FRANCIS B. BAKER, Circuit Judge .....Goshen, Ind. 

Hon, CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

• Died November 2, 1916. * Appointed January 23, 1917. to succeed 

•Appointed Febniary 5, 1917, to succeed Harry T. Toulmin. 

A. P. MoCormick. 'Appointed March 16, 1917. 

» Died November 12, 1916. ' Appointed March 14, 1917. 
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Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

Hon. SAMUEL ALSCHULER, Circuit Judge Cbicago, 111. 

Hon, EVA^' .4. EVANS, Circuit Judge Baraboo, Wis. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Cbicago, III. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D, Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT D. ANDEUSON, District Judge, Indiaiia Indlanapolis, Ind. 

Hon. FERDINAND A. GKIGER, District Judge, "E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W, D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H, SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Lcaveuworth, Kan. 

Hon, WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMGROUGH STONB, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REBD, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon, JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Mlnneapolis, Minn. 

Hon. DAVID P, DYER, District Judge, E, D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. . .Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln. Neb. 

Hon. JOSIÎPII W. WOODROUGH, District Judge, N<hraska Omaha, Neb. 

Hon. COLIN NEBLETT, District Judge, New Mexico" Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District ,ludgc, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Palis, S. D, 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLB, District Judge, Arizona Tucson, Arlz. 

Hon. BENJ. F. BLEDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. California San Francisco, CaL 

Hou. MAURICE" T. DOOLING, District Judge. N. D. California San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev! 

Hon. CHARLES E. WOLVERTON, District Judge. Oregon Portland, Or. 

Hon. ROBERT S. BBAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane. Wash! 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JBREMIAH NBTERER, District Judge, W. D. Washington Seattle, Wash! 

' Appointed February 5, 1917, 



CASES REPORTED 



Page 
Aarons, Kelley v. (D. C.) 996 

A. D. Matthews' Sons, In re (C. 0. A.) ... 785 
Adriance Mach. Works, Columbia Machine 

& Stopper Corp. v. (C. C. A.) 181 

.(Eolian Co. of Missouri v. Victor Talking 

Mach. Co. (C. C. A.) 164 

Alexander v. Fidclity Trust Co. (D. C.) ... 938 

Allen V., Sweeney (O. C. A.) 563 

American Steel Foiindries, Tri-City Central 

Trades Council v. (C. C. A.) 728 

Anderson, United States v. (D. C.) 648 

Apperson, Hendrickson v. (0. C. A.) 473 

Arnk Bing v. United States (C. C. A.) 348 

Arnold v. Korrigan (C. O. A.) 39 

Asplund, Appeal of (C. C. A.) 1007 

Aston, Examiner Printing Co. v. (C. 0. 

A.) 459 

Atlanta & W. P. R. Co., Western Union 

Tel. Co. V. (C. C. A.) 36 

Atlantic Coast Line R. Co., Long v. (C. O. 

A.) ..919 

Atlantic Coast Line R. Co. v. Woods (C. 

C. A.) 917 

Atlantic Fruit Co. v. Solari (D. C.) 217 

Atlas Transp. Co. v. Lee Line Steamers (C. 
ri^\ ^_ _^^ _^ 3^f) 

AttualitaVThé'cC." 0. A.')' '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. 909 

Auge, In re (D. C.) 621 

Austin, Central Consumers' Co. of New 
Jersey v. (D. C.) 616 

Bailèy v. Lisle Mfg. Co. (C. C. A.) 257 

Baker Motor Vehicle Co. v. Hunter (0. C. 

A.) 894 

Baldwin v. United States (O. C. A.) 793 

Baldwin Co. v. R. S. Howard Co. (C. C. A.) 154 

B. A. Lockwood Grain Co., In re (C. C. A.) 721 
Baltimore Trust Co. v. Scrcven County (D. 

O.) 834 

Bankers' Trust Co., Fearon v., two cases 

(C. C. A.) 83 

Bank of Andersen, Wo]f e v. (C. C. A.) 343 

Batdorf v. Sattley Coin Ilandling Mach. 

Co. (D. C.) 925 

Beatty, In re (C. C. A.) 343 

Beck, In re (D. C.) 653 

Benham Column Co., United States Column 

Co. V. (C. C. A.) 200 

Bennett, Coca-Cola Co. v. (C. C. A.) 513 

Bernstein v. United States (C. C. A.) 923 

Berthoud, In ro (C. C. A.) 797 

Big Vein Pocahontas Co. v. Repass (C. C. 
j^\ 332 

Birmingham, E. & B. R. Co., Équitable 
Trust Co. of New York v. (D. C.) 655 

Blackwell-Wiclandy Book & Stationery Co., 
Irving-Pitt Mfg. Co. v. (C. C. A.) 177 

Blount, Central of (ieorgia R. Co. v. (C. C. 
j^_j ,, . . , 292 

Blount, " Zimmèrn ' v." (C. ' C. " A.) ." ." .' ." .' .' .' .' .' .' 740 

Bolland V. l'nited States (C. C. A.) 529 

238 F. (ix) 



Bonnell v. Ward (C. C. A.) 

Bowers, Edward Hines Lumber 

C. A.) 

Brady v. South Shore Traction 

A.) 

Brent v. Simpson (C. C. A.). .. . 
Britton v. Thomas (C. C. A.)... 
Brooklyn Rapid Transit Co., 

Electric Switching Device Co. 

A.) 

Brown & Co. v. O'Connor (C. C. 
Buchanan, United States v. (D. 
Burke, United States Fidelity & 

Co. V. (C. C. A.) 

Burroughs Bros. Mfg. Co. v. 

(D. C.) 



Page 

171 

Co. V. (C. 

782 

Co. (C. C. 

1007 

285 

125 

Cheatham 

V. (C. C. 

172 

A.) 552 

C.) 877 

Guaranty 

881 

Dulaney 
255 



Canadian Pac. R. Co., John Vittuci Co. 

y. (D. C.) 1005 

Carter, Union Hollywood Water Co. v. (C. 

C. A ) . . . . . . 329 

Cavanagh,' Ryàn v." '(D. C.) .' .'.'.'. '. '..'.'. '. '. '. '. 604 
Central Consumers' Co. of New Jersey T. 

Austin (D. C.) 610 

Central of Georgia R. Co. v. Blount (0. C. 

A.) 292 

Central R. Co. of New Jersey, Connelly v., 

two cases (D. C.) 932 

Central R. Co. of New Jersey, Delaware, 

L. & W. R. Co. V. (C. C. A.) 560 

Central Ry. Signal Co. v. Jackson (D. C.) 625 
Central Trust Co. of Illinois, Schoenbrod v. 

C. A.) 775 



(C. 



Chase v. United States (C. C. A.) 887 

Chass, In re (D. C.) 573 

Chautauqua School of Nursing v. National 

School of Nursing (C. C. A.) 151 

Cheatham Electric Switching Device Co. v. 

Brooklyn Rapid Transit Co. (C. '^. A.) . . . 172 
Chesapeake & Ohio Coal & Coke Co., Toledo 

& O. C. R. Co. V. (D. C.) 629 

Chicago, B. & Q. R. Co. v. Gelvin (C. C. A.) 14 
Chicago Mill & Lumber Co., Wirebounds 

Patents Co. v. (D. C.) 929 

Chicago, M. & St. P. R. Co. v. Minneapolis 

(D. C.) 384 

Chidsey, National Trust & Crédit Co. v. 

(0. C. A.) 122 

City of Minneapolis, Chicago, M. & St. P. 

R. Co. V. (D. C.) 384 

City of Minneapolis v. Jewell (0. C. A.).. 197 

City of Rainier, Masters v. (D. C.) 827 

City of St. Loui.s, The (D. C.) 381 

Clark Bros. Ooal Mining Co. v. Pennsylva- 

nia R. Co. (D. C.) 642 

Coca-Cola Co. v. Bennett (C. C. A.) 513 

Coleraine, The (D. C.) 636 

Columbia Machine & Stopper Corp. v. Adri- 
ance Mach. Works (G. C. A.) 181 

Columbia Machine & Stopper Corp. y. Ferd. 

Neumer, Inc. (C. C. A.) 181 



238 FEDERAL REPORTER 



Page 
Columbia Nat. Bank t. Commonwealth 

Trust Co. (C. C. A.) 543 

Commercial Germania Trust & Savings 

Bank, Wuerpel v. (C. C. A.) 269 

Ooramonwealtli Trust Co., Columbia Nat. 

Bank v. (C. C. A.) 543 

Connelly v. Central II. Co. of New Jersey, 

two cases (D. C.) 932 

Conrader v. Judson Governor Co. (C. C. A.) 349 
Continental Coal Corp., In re (C. C. A.) . . 113 
Corn Exch. of Buft'alo v. Patterson (C. C. 

A.) 549 

Cramp & Sons Ship & Engine Bldg. Co., 

International Curtis Marine Turbine Co. 

V. (C. C. A.) 5<54 

Crâne Co. v. Fidelity Trust Go. (C. 0. A.) «93 

Oravens, Jackson v. (C. C. A.) 117 

Cutler Hardware Co. v. Hacker (C. C. A.) 14U 
Cybur Liiinber Co. v. Erkhart (C. C. A.).. 751 

Dairy MacMnery & Construction Co., Man- 

ton-Gaulin Mig. Co. v. (D. C.) 210 

Daniels' Estate, In re (C. C. A.) 125 

Danos Planting & Mfg. Co., In re (C. C. 

A.) 791 

Dargan, Lawton v. (C. C. A.) 1 30;i 

Davis V. Hayden (C. C. A.) 734 

Davy-Pocahcntas Coal Co., Graham Mfg. 

Co. V. (C. C. A.) 488 

Deere-Webber Bldg. Co., Turuer v. (D. 

C.) 377 

De Forest Radio Téléphone & Telegraph 

Co. V. Standard Oil Co. of New York (C. 

C. A.) 346 

Delaware. L. & W. R. Co. v. Central R. Co. 

of New Jersey (C. C. A.) 560 

Delaware, L. & W. R. Co. v. Donahue (C. 

C. A.) 770 

Delaware, L. & W. R. Co. v. Perrotta (C. 

C. A.) 78 

Delaware, L. & W. R. Co. y. Sound 

Transp. Co. (C. C. A.) 313 

Dempster Mill Mfg. Co., Petzer v. (C. 0. 

A.) 368 

Donahue, Delaware, L. & W. R. Co. y. (C. 

C. A.) 770 

Dorrance v. Dorranco (C. C. A.) 524 

Dorrance v. Dorrance (C. C. A.) 024 

Dow, Joues & Co., l'age Mach. Co, v. (D. 

0.) 369 

Du Bois Electric Co. v. Fidelitv Title & 

Trust Co. (C. C. A.). 129 

Dulaney, Burroughs Bros. Mfg. Co. v. (D. 

C.) 2.55 

Dunn V. United States (C. C. A.) 508 

Du l'ont V. Gardiner (C. C. A.) 755 

Eastman Oil Co., In re (D. C.) 416 

Edward Hines Dumber Co. v. Bowers (C. C. 

A.) 782 

BUis V. Reed (C. C. A.) 341 

Equitable Trust Co. of New York v. Bir- 
mingham, E. & B. R, Co. (D. C.) 655 

Erie Pump & Equipment Co. v. Wisconsin 

Steel Co. (D. C.) 216 

Erie R. Co. v. Krysienski (C. C. A.) 142 

Erkhart, Cybur Dumber Co. v. (C. C. A.) . . 751 
Erwin, People's Bank of Placjucmine v. 

two cases (C. C. A.) 701 

Evans, In re (C. C. A.) 513 



Page 

Everett, In re (C. C. A.) 7S7 

Examiner Printing Co. v. Aston (C. C. A.) 459 

Farmers' Ijoan & Trust Co., In re (C. C. 

^A.) 797 

Fearon v. Bankers' Trast Co., two cases 

(G. G. A.) 83 

Fédéral Cernent Co. v. Shaffer (D. C.) 245 

Ferd. Neumer, Inc., Columbia Machine & 

Stopper Corp. v. (C. C. A.) 181 

Ferry v. Troy Laundry Co. (D. C.) 867 

Petzer v. Dempster Mill Mfg. Co. (0. C. A.) 368 

Fiekett v. Luckenbach (D. C.) 237 

Fidelity Title & Trust Co., Du Bois Elec- 
tric Co. v. (C. C. A.) 120 

Fidelity Trust Co., Alexander v. (D. C.) . . . 938 
Fidelity Trust Ce, Crâne Co. v. (C. C. 

^A.) 693 

First Nat. Bank of Duluth, Merchants' Nat. 

Bank of Mandan v. (C. C. A.) 502 

First Nat. Bank of Jacksbn, Mi.ss., v. Mc- 

Neel (C. C. A.) 559 

First Nat. Bank of Marysville, Kan., San- 

ford V. (C. C. A.) 208 

First Nat. Bank of Paris, Ky., v. Yerkes 

„(C. C, A.) 278 

P. J. Hacker & O)., In re (C. C. A.) . . 140 

Fleitman v. McKinnon (C. C. A.) 98 

Flicktv'ir & Bush v. Pontynen (C, C. A.). . . 310 
Flickvvir & Bush v. Walkonen (C. C. A.) . . 307 
Ford Motor Co., Stnlilbrodt Co. v. (C. C. 

A.) 365 

Pt. Lyon Canal Co., Jlorton v. (C. C. A.) . . 501 

Ft. Pyon Canal Co., Smith v. (C. C. A.> 502 

Ft. Pyon Canal Co., Snowden v. (C. C. 

A.) 495 

Ft. Pitt Min. & Mill. Go., Himrod v. (G. 

C. A.) 746 

Frank & Sons, In re (G. G. A.) 773 

Fred Gretseli Mf.i;. Co. v. Schoening (0. 

G. A.) .... 780 

Friediey-Voshardt Co. v. Reliance Métal 

Spinning Co. (D. C.) 800 

Gardiner, Du Pont v. (C. C. A.) 755 

Garrett v. Mallard (C. C. A.) 335 

Geh'in, Chicago, B. & Q. It. Co. v. (C. C. 

A.) 14 

George, Appeal of (C. C. A.) 798 

George Brown & Co. v. O'Conuor (G. C. A.) 552 
Georgia Coast & 1'. R. Co. v. Powenthal 

^(C. C. A.) 795 

Gcorgia Railroad Bank, In re (D. C.) 597 

Gibraltar Investment & Home Bldg. Co., In 

re (D. G.) 996 

Gldeon v. Hinds (C. G. A.) 140 

Giles, Klauder-Weldon Dye.ng Mach. Co. 

V. (G. C. A.) 307 

Globe Indeni])ity Co., Tide Water Oil Co. 

V. (0. C. A.) 157 

Graham Mfg. Co. v. Davy-Pocahoiitas Coal 

Co. (C. C. A.) 488 

Grant, In re (C. C. A.) 132 

Gray, Sunday Creck Co. v. (C. C. A.) 325 

Great Ijakes Towiug Co. v. Shenango S. S. 

& Transp. Co. (C. C. A.) 480 

Great Northern R. Co. v. Willard (G. C. A.) 714 
Gretsfh Mfg. Co. v. Schoening (C. C. A.1..780 
Guarautv Trust Co. of New York v. Mis- 
souri Pac. n. Co. (D. C.) 812 



CASES EEPOETED 



XI 



Page 
Guggenheim Exploration Co., ITuitecl States 

V. (L). C.) 231 

G. & C. Merriam Go. v, Saulficld Pub. Co. 

(G. G. A.) 1 

Hacker, Gutler Hardware Co. v. (C. G. 

A.) 14P) 

Hacker & Co., In rc (C. C. A.) 140 

Harris, Stevenson v. (1). C.) 432 

Hartsville Wood Mfg. Co., In re (C. C. A.) 303 
Hawley Down-Draft Furnace Co., In re 

(C. G. A.) 122 

Hayden, Davis v. {C. C. A.) 7.'U 

Heitz, Inc., United States v. (I>. C.) 1()02 

Hendrickson . V. Ai)person (C. C. A.) 473 

Henningsen Produce Co. v. Wlialey (D. C.) 650 

Henry & H. G. Lindeinan, In rc (D. C). . . . (j-i'^ 

Heublein, Wiglit v. (C. C. A.) 321 

Ilillqnit, In rc (C. C. A.) . . . 787 

Himrod v. Ft, Pitt Min. & Mill. Co. (C. C. 

A.) 746 

Hinds, Gideon t. (C. C. A.) . . . 14(» 

Hines Lumber Co. v. F>owers (0. G. A.) .... 782 

Hollins, In re (C. C. A.) 787 

Holmes, Strong v. (C. G. A.) 554 

Horecsny, In re (D. C.) 440 

Korrigan, Arnold v. (C. C. A.) 3SJ 

Howard Co., Baldwin Co. v. (C. G. A.) 154 

Hudsou Nav. Go. v. Joyce (G. (3. A.) 102 

Hunter, riaker Motor Veliicle Go. v. (C. C. 

A.) 894 

Hursey, In re (C. C. A.) M?. 

Hursey v. Lane (G. G. A.) 013 

Hutchcraft, In re (C. G. A.) 278 

Illinois Surety Go. v. Standard Under- 
ground Cable Co. (G. G. A.) 546 

Illinois Surety Co., United States v. (D. 
C.) ...840 

Indrapura, Tbe (H. G.) 853 

International Curtis Marine Turbine Co. v. 
William Cramp & Sons Sbip & Engine 
Bldg. Co. (G. G. A.) 564 

International II. Co. v. United States (G. 
C. A.) 317 

Irish, In re (D. C.) 411 

Irving-I'itt Mfg. Co. v. Blackwell-Wiclandy 
Book & Stationcry Co. (C. C. A.) 177 

Ito ïerusaki, In re (I). O.) 934 

Jackson, Central Ry. Signal Go. v. (D. G.). . 625 

Jackson v. Cravcns (C. C. A.) 117 

Jasper & E. R. Co. v. Walker (G. C. A.). . 533 

Jenniugs. Smith v. (G. C. A.) 48 

Jewell, City of Minneapolis v. (C. G. A.) . . 197 

J. Ito Terusaki, In rc (I). G.) 034 

John A. Heitz, Inc., tnlted States v. (D. 

C.) 1002 

John Vittuci Co. v. Ganadian Pac. II. Co. 

(D. C.) 1005 

Joyce, Hudson Nav. Co. v. (C. G. A.) 102 

Judson Govcrnor Co., Gonrader v. (G. O. 

A.) 340 

Jurney, In re (C. C. A.) 566 

Jurney, Maxwell v. (G. 0. A.) 566 

Kelley v. Aarons (D. G.) 996 

Kelly V. Pcnnsylvania R. Co. (C. C. A.)... 95 

Kinney v. Rice (I). G.) 441 

Kinncy v. Kice (D. C.) 444 



Page 
Klauder-Wcldon Dyeing Macb. Co. v. Giles 

(C. G. A.) 36T 

Kronprinzessin Cecilie, ïhe (0. C. A.)... 668 
Krvsienski, Erie K. Co. v. (0. G. A.).... 142 

Kuhn, In re (G. C. A.) 7S5 

Kunijiro Xoguchi, Ex parte (D. C.) 632 

Lamson Co. v. Standard Store Service, Inc. 

(D. C.) 201 

1-ane, Hursev v. (C. G. A.) 913 

Lawton v. Dargan (C. G. A.) 303 

L. Danos Planting & Mfg. Go., In re (C. 

C. A.) 791 

Lee Fine Steamers, Atlas Transp. Go. v. 

(G. G. A.) 349 

Lçwis Frank & Sons, In rn (C. G. A.) 773 

Lincoln Countv, Mont., Xational Surety Co. 

V. (C. C. A.) 705 

Lindoman, In re (D. G.) 639 

Linga, Swaiison v. (H. C.) 253 

Liale Mfg. Co., Bailey v. (C. G. A.) 257 

lyockwoiid Grain Co.. In re (G. C. A.) 721 

London, Tbe (1>. C.) 645 

L(mg V. Atlantic Coast Line R. Co. (C. O. 

A.) 919 

Lonic Dai v. United States (C. G. A.).... 68 
L(juie Fong v. United States (G. G. A.) . . . 75 

Loiiic Lit V. United States (C. C. A.) 75 

Lduisville & N. R. Co., Western Union Tel. 

Co. V. (C. C. A.) 26 

Lowe, Southern Pac. Co. v. (D. G.) 847 

Lowenthal, Georgia Coast & P. R. Co. v. 

(C. C. A.) 795 

Luckenhach, Fickett v. (D. C.) 237 

Luckenbach, Olsen v. (D. G.) ;... 237 

Luckenhach. Torkilsen v. (D. C.) 237 

Lui Hip Chin, Ex parte (G. C; A.). . ., 763 

Lui Hip Chin v. Pluramer (C. C. A.) . . . . . 763 

McCntchen, United States v. (D. C). . . . . . 575 

McFarlin, Zenor v., tvifo cases (0. O. A.) 721 
McGinty Contracting Go., Stark Electric R. 

Co. V. (G. C. A.) 657 

McKinn(m, Pleitman v. (C. C. A.) 98 

McNeel, First Nat. Bank of Jackson, Miss., ■ 

V. (C. C. A.) 559 

Macwilliam, Président Suspender Co. v. (C. 

C. A.) 159 

Mallard, (iarrett v. (G. G. A.) 335 

Malone. Pantomimic Corp. V. (O. C. A.) 135 
Manton-Gaulin Mfg. Co. v. Dairy Machin- 

ery & Construction Go. (D. G.) 210 

Masters v. Rainier (D. C.) 827 

.Matthews' Sons, In re (0. C. A.) 785 

Maxwell v. Jurney (G. G. A.) 568 

Meabor, Southern R. Co. v. (G. C. A.) 538 

Menzin, In re (C. C. A.). 773 

ilercantile Trust & Deposit Co. of Balti- 
more V. Screven County (D. G.) 834 

Merchants' A'at. Bank of Mandan v, First 

Nat. Bank of Duluth (C. G. A.) 502 

Merriam. Go. v. Saalfield Pub. Co. (0. 

C. A.) 1 

Metzler, Sunny Brook Zinc & Lead Co. v. 

(G. C. A.) 1007 

Micliigan (k'nt. R. Co., Tripp v. (G. G. A.). . 449 
Midtown Contracting Co., In re (D. G.).. 871 

Jliner v. T. H. Symington Go. (D. G.) 806 

Missouri Pac. R.' Co., (îuaranty Trust Co. 

of New York v. (D. G.) 812 



zu 



238 FEDERAL BÏ3P0ETER 



Page 

M. Moran, The (D. C.) 636 

Moran, The M. (D. O.) 636 

Morristown, The (C. C. A.) 347 

Morton v. B^t. Lyon Canal Co. (C. C. A.). . . 501 
Mulliugs Clothing Co., In re (C. C. A.) 58 

Nashville, C. & St. L. Ily., Western Union 

Tel. Co. V. (C. C. A.) 38 

National Schoul of jVursing, Cluiutauqua 

School of Nursing v. (C. G. A.) 151 

National Surety Co. v. Lincoln County, 

Mont. (C. O. A.) . . . 705 

National Trust & Crédit Co. v. Chidsey (C. 

C. A.) 122 

Neumer, Inc., Columbia Machine & Stopper 

Corp. V. (C. C. A.) 181 

New York Cent. & H. R. R. Co. v. Salkau- 

kus (C. C. A.) 778 

Norfolk & W. K. Co., Overstreet v. (C. C. 

A ) . . .... ... . , 565 

North America,' The (d! C.)'. '. '. '. '. '. '. '. '. '. '. ". '. '. 250 

O'Connor, George Brown & Co. v. (C. C. 

A.) 552 

Ohmer, Ohmer Fare Résister Oo. v. (C. O. 

A.) 182 

Ohmer Fare Register Co. v. Ohmer (O. 

C. A.) 182 

Olsen V. Luckenbach (D. C.) 237 

O'Neil, In re (D. O.) 968 

Order of Sparta, In re (D. C.) 437 

Overstreet v. Norfolk & W. R. Co. (C. C. A.) 565 

Page Mach. Co. v. Dow, Jones & Co. (D. 

C.) 369 

Pantomimic Corp. v. Malone (C. C. A.) . . . 135 

Paterson, Tomkins v. (D. C.) 879 

Patterson, Com Exch. of BufCalo v. (C. C. 

A.) 549 

Pennsylvania R. Ce, Clark Bros. Coal Min- 
ing Co. V. (p. O.) 642 

Pennsylvania R. Ce, Kelly v. (C. C. A.) . . 95 
People's Bank of Plaquemine v. Erwin, two 

cases (C. C. A.) 791 

Perrotta, Delaware, L. & W. B. Co. v. (C. 

C. A.) 78 

Philadelphia & R. R. Co., United States v., 

four cases (D. G.) 428 

Pierson, In re (C. C. A.) 142 

Fioneer Irr. Co., Weiland v.Vc. C. A.) 519 

Pittsburg Land & Lumber Co., Rlchmond 

Cedar Works v. (D. C.) 820 

Plummer, Lui Hip Chin v. (C. C. A.) 763 

Pontynen, Flickwir & Bush v. (C. C. A.). . 310 
Porter v. Titusville Fruit & Farm Lands 

Co. (C. C. A.) 759 

Président Suspender Co. v. Macwilliam (C. 

C. A.) 159 

PuUen, Towle v. (C. C. A.) 107 

Read Phosphate Co., Spann t. (C. C. A.) . . 338 

Reed, Bllis v. (C. 0. A.) 341 

Reichenburg, In re (D. O.) 859 

Beliance Métal Spinning Co., Friedley-Vos- 

hardt Co. v. (D. C.) 800 

Repass, Big Vein Pocahontas Co. v. (C. C. 

A.) 332 

Bice, Kinney v. (D. C.) 441 

Rice, Kinney v. (D. C.) 444 



Page 
Rlchmond Cedar Works v. Pittsburg Land 

& Lumber Oo. (D. 0.) 820 

Rollman Mfg. Co. v. Universal Hardware 

Works (C. C. A.) 568 

Kosenthal, In re (D. C.) 597 

R. S. Howard Co., Baldwin Co. v. (C. C. 

A.) 154 

Rimiph, Wriglit v. (C. C. A.) 13S 

Hyan V. Cavanagh (D. C.) 604 

Saalfield Pub. Co. v. G. & C. Merriam Co. 

(G. C. A.) 1 

Sabine Ilardwood Co. v. West Lumber Co. 

(D. C.) 611 

Salkaukus, New York Cent. & H. R. R. 

Co. V. (C. C. A.) 778 

Sanford v. First Nat. Bank of Marysville, 

Kan. (0. C. A.) 298 

Sattley Coin Handling Mach. Co., Batdorf 

V. (D. O.) 925 

Schoenbrod v. Central Trust Co. of Illinois 

(O. O. A.) 775 

Schoening, Fred Gretsch Mfg. Co. v. (C. 0. 

A.) 780 

Screven County, Baltimore Trust Co. v. 

(D. C.) 834 

Screven County, Mercantile Trust & De- 

posit Co. of Baltimore v. (D. C.) 834 

Shaffer, Fédéral Cernent Co. v. (D. C.) 245 

Shenango S. S. & Transp. Co., Great Lakes 

ïowing Co. y. (C. C. A.) 480 

Sherman Nat. Bank of New York v. Shubert 

Theatrical Co. (D. C.) 225 

Shubert Theatrical Co., Sherman Nat. Bank 

of New York v. (D. C.) 225 

Simpson, Brent v. (C. C. A.) 285 

Smith V. Ft. Lyon Canal Co. (C. C. A.). .. 502 

Smith V. Jennings (C. C. A.) 48 

Smith Bros. Co., In re (C. C. A.) 26iJ 

Snowden v. Ft. Lyon Canal Co. (C. O. A.). . 495 

Solari, Atlantic Fruit Co. v. (D. C.) 217 

Soltmann, In re (D. C.) 241 

Sound Transp. Co., Delaware, L. & W. R. 

Co. V. (C. C. A.) 313 

Southern Pac. Co. v. Lowe (D. C.) 8*: 

Southern B. Co. v. Meaher (C. C. A.) {Îd8 

South Shore Traction Co., Brady v. (C. 0. 

A.) .....1007 

Spann v. Read Phosphate Co. (C. C. A.).. 338 

Spengler, In re (D. C.) 862 

Stahlbrodt Co. v. Ford Motor Co. (C. C. A.) 365 
Stamatopoulos, Stephano Bros. v. (0. O. 

A.) 89 

Standard Oil Co. of New York, De Forest 

Radio Téléphone & Telegraph Co. v. (O. 

C. A.) 346 

Standard Store Service, Inc., Lamson Co. 

V. (D. C.) 201 

Standard Underground Cable Co., Illinois 

Surety Co. v. (C. O. A.) 546 

Stark Electric R. Co. v. McGinty Coutract- 

ing Oo. (C. C. A.) 657 

States Printing Co., In re (C. C. A.) 775 

Stephano Bros. v. Stamatopoulos (C. C. A.) 89 

Stevenson v. Harris Œ). C.) 432 

Strong V. Holmes (C. C. A.) 554 

Studebaker Corp., Weinstein v. (D. C.).. 963 

Student, The (D. C.) 936 

Sunday Creek Co. v. Qray (C. C. A.) 325 



CASES REPORTED 



Zlll 



Page 
Sunny Brook Zinc & Lead Co. t. Metzler 

(C. C. A.) 1007 

Swanson v. Linga (D. 0.) 253 

Sweeney, Allen v. (C. 0. A.) 563 

Symington Co, Miner v. (D. O.) 806 

Thomas, Britton y. (C. C. A.) 125 

T. H. Symington Co., Miner v. (D. C.) 806 

Tide Water Oil Co. v. Globe Indemnity 

Co. (C. C. A.) 157 

Titanic, The (C. C. A.) 1007 

Titusville Fruit & Karm Lands Oo., Porter 

V. (C. C. A.) 759 

Toledo & O. C. R. Co. v. Chesapeake & Ohio 

Coal & Coke Co. (D. C.) 029 

Tomkins v. Paterson (D. C.) 879 

Torkilsen v. Luckenbach (D. C.) 237 

Towe V. United States (C. C. A.) 557 

Towle V. Pullen (C. C. A.) 107 

TVi-Citv Central Trades Council v. Ameri- 
can Steel Foundries (C. C. A.) 728 

Tripp V. Michigan Cent. K. Co. (C. C. A.) . . 449 

Troy Laundry Co., Ferry v. (D. C.) 867 

Turner v. Deere-Webber BIdg. Co. (D. C.) 377 

Turner v. United States (C. C. A.) 194 

Turner v. Wells (C. C. A.) 766 

Union Casualty Ins. Co., Welch v. (D. 

C.) 968 

Union Hollywood Water Co. v. Carter (C. 

Q^ j^\ 329 

United States v. Andèr's'on (D. C.]... ...... 648 

United States, Arnk Bing v. (C. C. A.) 348 

United States, Baldwin v. (C. C. A.) 793 

United States, Bernstein v. (C. C. A.) 923 

T'nited States, BoUand v. (C. C. A.) 529 

United States v. Buchanan (D. C.) 877 

T'nited States, Chase v. (C. C. A.) 887 

United States, Dunn v. (C. C. A.) 508 

United States v. Guggenheim Exploration 

Co. (D. C.) 231 

TTnited States v. Illinois Surety Co. (D. C.) 840 
United States, International R. Co. v. (C. 

C. A.) 317 

United States v. John A. Heitz, Inc. (D. 

C ) 1002 

United' States, Loii'iè Dai V. ' (C. O.' A.) .' .' .' .' 68 

T'nited States, Louie Fong v. (C. C. A.) 75 

United States, Louie Lit v. (C. C. A.). . 75 

United States v. McCutchen (D, O.) 575 

United States v. Philadelphia & R. B. Co., 

four cases (D. C.) 428 

TJnited States, Towe v. (C. C. A.) 557 

TTnitcd States, Turner v. (C. C. A.) 194 

Iniited States, Wolf v. (C. C. A.) 902 

United States Column Co. v. Benham Col- 

umn Co. (C. C. A.) 200 

United States Pidelity & Guaranty Co. v. 

Burke (C. C. A.) 881 

Universal Hardware Works, RoUman Mfg. 

Co. V. (C. C. A.) 568 

Valhoff, In re (D. C.) 405 



Page 
Victor Talking Mach. Co., MoU&n Co. of 

Missouri V. (C. O. A.) 164 

Virginian, The, two cases (C. C. A.) 156 

Vittuci Co. V. Canadian Pac. R. Co. (D. 

C.) 1005 

Vonhee, In re (D. C.) 422 

Walker, Jasper & E. R. Co. v. (C. C. A,) 533 
Walkonen, Flickwir & Bush v. (C. C. A.) . . 307 

Ward, Bonnell v. (C. C. A.) 171 

Watts V. Weston (C. C. A.) 149 

Weiland v. Pioneer Irr. Co. (C. C. A.) 519 

JVeinstein v. Studebaker Corp. (D. C.) 963 

Welch V. Union Casualty Ins. Co. (D. C). . 968 

Wells, Turner v. (C. C. A.) 766 

Western Ry. of Alabama, Western Union 

Tel. Co. V. (C. C. A.) 38 

Western Union Tel. Co. v. Atlanta & W. 

P. K. Co. (C. C. A.) 36 

Western Union Tel. Co. v. Louisville & N. 

R. Co. (C. C. A.) 26 

Western Union Tel. Co. v. Nashville, C. & 

St. L. Ry. (G. O. A.) 38 

Western Union Tel. Co. v. Western Ry. of 

Alabama (C. C. A.) 38 

West Lumber Co., Sabine Hardwood Co. v. 

(D. C.) 611 

Weston, Watts v. (C. C. A.) 149 

Wettengel, In re (C. O. A.) 798 

Whaley, Henningsen Produce Co. v. (D. 

C.) 650 

Whitaker v. Whitaker Iron Co. (D. O.) 980 

Whitaker Iron Co., Whitaker v. (D. C). . . 980 

White, In re (D. C.) 874 

Wight V. Heublein (C. C. A.) 321 

Willard, Great Northern R. Co. v. (O. O. 

A.) 714 

William Cramp & Sons Ship & Engine 

Bldg. Co., International Ourtis Marine 

Turbine Co. v. (C. C. A.) 564 

Wirebounds Patents Co. v. Chicago Mill & 

Lumber Co. (D. C.) 929 

Wisconsin Steel Co., Erie Pump & Equip- 

ment Co. v. (D. C.) 216 

Wodzicki, In re (D. O.) 571 

Wolf V. United States (C. C. A.) 902 

Wolfe V. Bank of Anderson (C. C. A.) 343 

Woods, Atlantic Coast Line R. Co. v. (0. 

C. A.) 917 

Wright V. Rumph (C. C. A.) 138 

Wuerpel v. Commercial Germania Trust & 

Savings Bank (C. C. A.) 269 

Yazoo & M. V. R. Co. v. Zemurray (C. C. 

A.) 789 

Yerkcs, First Nat. Bank of Paris, Ky., v. 

(C. C. A.) 278 

Zemurray, Yazoo & M. V. R. Co. v. (0. C. 

A.) im 

Zenor v. MeParlin, two cases (C. C. A.) . . . 721 
Zimmern v. Blount (0. C. A.) 740 



CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OFAPPEALS 
AND THE DISTRICT COURTS 



SAALFIELD PUB. CO. et al. v. G. & C. MERRIAM OO. 

G. & C. MERRIAM CO. v. SAALFIELD PUB. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. January 13, 1917.) 

Nos. 2855, 2856. 

1. Courts cg=>406(l) — Appeal — iWaive» of Erbobs — Failure to Argue. 

Errors assigned but not Inslsted upon nor argued, as lequlred by 
Court Rule 20 (202 Fed. xiv, 118 C. C. A. xiv), are treated as walved. 

[Ed. Note. — For other cases, see Courts, Cerït. Dig. § 1103 ; Dec. Dlg. 

<&=3406(1).] 

2. Appeal and Error ®=»1201(6) — Pboceedings After Appeal — Change oî 

TlIEORY. 

Where the original blU for Injunction against unfair compétition was 
framed, and the case was trled, and an appeal determined, on the theory 
tliat certain dictionaries publlshed by défendants were révisions of a 
dictionary the copyright of whlch plalntiff had owned before Its expira- 
tion, plaintiff coiild not, after a-decree permittlng the use of the title to 
the copyrighted dictionary under certain restrictions, and after more than 
four years of litigation, change the theory of the case by alleglng that 
défendants' dictionaries were in fact revisions of a différent dictionary so 
as to show fraud in the use of the tltle of plaintlff's dictionary. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 4G83 ; 
Dec. Dlg. ®=»1201(G).] 

3. Appeal and Kbbob <g=3l099(3) — Effect of Décision — Permission to Amend. 

l'erinisslon granted by the appellate court to file in the court below a 
supplemental bill does not blnd the court as to the valldlty of the new 
clalins sought thereby to be presented. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. | 4372 ; 
Dec. Dlg. ©=>109!)(3).] 

4. Trade-Marks and Tbade-Names <S=370(3) — Unfair Compétition— Title 

OF BOOK. 

Where plaintiff, who had succeeded to the rlghts of the author of Web- 
ster's dictionary, the copyright to which had expired, had publlshed 
for several years a smaller dictionary whlch it called Webster's Colleglate 
Dictionary, and whlch had a large sale amoiig the class of purcliasers 
for whom it was Intended, a publication by défendants of a dictionary 
known as Webster's Intercolleglate Dictionary, which was siinilar in size 
and style and intended for the same class of purchasers, was unfair com- 

®=>For otber cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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pétition whlch can be restralned, though plalntlff had lost Its exclusive 
right to the use of the title Webster's Dlctlonary. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 81 ; Dec. DIg. ®=370(3).] 

5. Teade-Mabks and Teade-Names ig=>3(3) — Biqht to Tbade-Mark — ^De- 

scriptive WOHD — Secondaby Meaning. 

It Is net essentlal to tbe right to the exclusive use of a descriptive 
Word In a trade-mark, on the theory that it had acquired a secondary 
meahlpg as deslgnatlng a particular product, that the Personal Identlty of 
the maker of that product should be known. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 6 ; Dec. Dig. ®=5>3(3).] 

6. Tbade-Mabks and Teade-Names <g=385(l) — Right to Tbade-Maek — De- 

SCBIPTIVE WOED. 

Where the original title of a dlctlonary had been used by plalntlff, who 
had the right to publlsh It, to deslgnate numerous subséquent éditions 
and revisions, so that, notwlthstanding the expiration of the original copy- 
right, the title had acquired a secondary meaning as deslgnatlng the 
séries of dictlonaries published by plaintlfC, the fact that the latest of 
those dictlonaries bore little resemblance to the original does not estab- 
lish such déception as wlll deprlve plalntlff of his right to protection in 
the use of the descriptive word. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94; Dec. Dlg. <®=>S5(1).] 

7. Tbade-Mabks and Tbade-Names^=97 — Infbingement — Descriptive 

WoBD — Distinguisiiing Notice. 

Where a, descriptive word has acquired a secondary meaning as deslg- 
natlng plaintlfC's product, and the use of defendant's name on hls product 
bearlng the same descriptive word will distingulsh it, that is sufficient ; 
but, where the use of his name wlll not suffidently distlngulsh the product 
as defendant's, he can be required to use a notice indicatlng that It is 
not plaintiff's product. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. H HO, 111 ; Dec. Dlg. ®=>97.] 

8. Trade-Marks and Teade-Names <S=97— Descriptive Word — Secondary 

Meaning — Notice. 

Though the title of a dlctlonary, the copyright on whlch had expired, 
had acquired a secondary meaning as deslgnatlng the séries of dictlon- 
aries published by plalntlff, one reprlnting the original dlctlonary after 
the expiration of the copyright, and long after plalntlff had ceased pub- 
lishlng and selUng that édition, neCd only insert his name as publlsher on 
the title page ; but where défendant publlshes a dlctlonary departing from 
the original as much as plaintiff's latest dlctlonary, whlch had acquired 
an extenslve réputation of its own, and resembllng the latter in appear- 
ance, défendant can be compelled to use a notice that its dlctlonary is 
not published by the original publlshers, or thelr successors. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §1 HO, 111; Dec. Dlg. <g=>97.] 

9. Teade-Mabks and Teade-Names ®=97 — Infeingement — Notice — Place 

OF Publication. 

Where a descriptive word has acquired a secondary meaning as deslg- 
natlng a séries of dictlonaries published by plalntlff, défendant can be 
compelled to publlsh a notice of Its dictlonaries deslgnated by that word, 
not only on the title page, but wherever as on. the cover back, front 

e=9For other cases «ee same toplc & KEY-NUMBER in aU Key-Numbered OigestB & Indexes 
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cover, or In Its advertisementa, It uses the descriptive word In con- 
nection wltli the désignation of its dictionary. 

[Ed. Note. — For otlier cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 110, 111 ; Dec. Dlg. €=97.] 

10. Tbade-Marks and Trade-Names iS=97 — Infringement — Decree — Com- 

PtlANCK. 

A decree requiring défendant to publisli such notice In connection witti 
tiie descriptive nanie is sufficiently complied wlth, where the notice Is 
published on the cover back and at the top of the title page, though the 
notice on the title page is not particularly prominent and there was no 
similar notice on the front cover, vphere, however, tlie descriptive word 
was not used. 

[Ed. Note. — For other cases, see. Ïrade-Marks and Trade-Names, Cent. 
Dig. §§ 110, 111 ; Dec. Dig. <g=»9T.] 

Appeals from the District Court of the United States for the Eastem 
Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit by the G. & C. Merriam Company against the Saalfield Pub- 
Hshing Company and andther for an injunction to restrain défendants' 
from using the same name in the title of their dictionaries as was used 
by plaintiff. From a decree permitting the use of the name under 
certain restrictions, both parties appeal. Modified and affirmed. 

No. 2855: 

Wade H. Ellis and Challen B. ElHs, both of Washington, D. C, for 
appellants. 

Wm. B. Haie, of 'New York City, for appellee. 

No. 2856: 

Wm. B. Haie, of New York City, for appellant. 

Wade H. Ellis and Challen B. EUis, both of Washington, D. C, for 
appelleès. 

■ Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Thèse are, respectively, appeal and 
cross-appeal from the decree of the District Court, entered in purported 
compliance with our mandate on the former appeal. 190 Fed. 927, 111 
C. C. A. 517, and 198 Fed. 369, 117 C. C. A. 245. By our second opin- 
ion, certain détails, both as to the form of the injunction and as to the 
accounting liability, were committed to the trial court for décision. In 
the court below there was then a référence to a master, who made 
findings of fact bearing upon thèse spécial questions so reserved, as 
well as upon the amount of the profits or damages to be paid. Excep- 
tions to the master's report embodying thèse findings were overruled 
and the findings confirmed. The controvetsy as to profits and damages 
was compromised and settled, but a decree determining the précise 
scope of the injunction was entered, against the objection of plaintiff 
that it did not go far enough, and the protest of défendants that it went 
too far. 

[1 ] Upon thèse appeals the plaintiff urges only the two points here- 
after discussed, and the défendants, although assigning a large number 

®=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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of errors, hâve insisted upon and argued only one gênerai proposition. 
Ail other errors assigned are therefore ta be treated as waived. Rule 
20 (202 Fed. xiv, 118 C. C. A. xiv) ; Ironton v. Harrison (C. C. A. 6) 
212 Fed. 353, 357, 129 C. C. A. 29; Gibson v. Ry. (C. C. A. 6) 215 Fed. 
24, 27, 131 C. C. A. 332. 

[2] 1, The complaint prosecuted in the First circuit was against the 
single form of dictionary then published by Ogilvie, which was of the 
exhaustive or unabridged class, and was called "Webster's Impérial" 
or "Webster's Universal." After the purchase of Ôgilvie's business by 
the défendants hère, and before the filing of this bill, they had pub- 
lished three other dictionaries of abridged type, which they called, re- 
spectively, "Webster's Intercollegiate," "Webster's Adéquate," and 
"Webster's Sterling." The bill in this case complained àlâo of thèse 
three small dictionaries, and grouped them withthe "Impérial." Our 
opinion and the decree of the court below, pursuant to the mandate, 
adopted this classification and awarded against them the same relief 
as given against the Ijnperial. Pending the accounting below, the 
plaintifif applied to this court for leave to file in the court below a sup- 
plemental bill, resting upon the theory that thèse three small diction- 
aries were not, in truth, revisions of the original, copyright-expired 
Webster, but were mère reprints of an English dictionary, the "Twen- 
tieth Century." We gave this permission, the bill was filed, and the 
master, by his confirmed report, found the facts W be in accordance 
with the plaintifif's claim. Upon this basis plaintiff now urges that de- 
fendants should not be allowed to use the name "Webster" as to thèse 
dictionaries at ail, because they are not Webster's dictionaries; that 
the foundation of the modified right to Use the word awarded to the 
défendants as to the Impérial was the fact of sufficient identity be- 
tween the Impérial and the 1847 copyrighted book ; and that, with this 
support removed, nothing remains save the f raud accomplished by 
using the name to deceive the public which is familiar with that sec- 
ondary meaning of "Webster's," indicating plaintifif's publications — the 
resuit stated by Judge Dallas, in Singer v. Hippie (C. C.) 109 Fed, 152, 
where he says : 

"Consequently the defendant's employment of the word • • • can hâve 
but one resuit, and that Is not to correctly Identify the thing itself, but to mis- 
lead the public as to Its source." 

We are satisfied to dispose of the error alleged in this respect with- 
out examining the sufficiéncy of the argument just stated. Plaintifï's 
eflfort to reshape the litigation as to thèse three small dictionaries is 
belated. No satisfactory reason appears -ivhy the fact that thèse dic- 
tionaries are so nearly identical with the "Twentieth Century" and so 
far removeid from the 1847 Webster's was not observed: long befqre. 
With ample opportunity for knowing this fact, plaintifiF was satisfied 
to file this bill, resting on the inconsistent theory that thèse dictionaries 
were like the Impérial, which had been adjudged to be a revision of the 
1847 Webster's, and to prosecute the case on that theory through our 
courts for four years. The new theory is sd obviously ari afterthought, 
designed to overcome the partially disâppointing construction which 
we gave to the decree in the First circuit, that only an extraordinary 
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case of thwarted diligence in making an earlier discovery and of sharp 
injustice otherwise resulting would justify upsetting the formerly ac- 
cepted basis of litigation. Applying this principle, and without going 
further, the decree below in this respect should be affirmed. 

[3] It is quite obvious that our mère permission to file a supple- 
mental bill in the court below did not, in any way, commit us or bind 
that court as to the rightfulness of the new claims sought to be pre- 
sented. 

[4] 2. A distinct question exists as to one small dictionary publish- 
ed by défendants, "Webster's Intercollegiate." The original bill in this 
circuit asked an absolute prohibition of the use of this composite narrie, 
as being a manifestly fraudulent imitation of the long-established name 
of one of plaintifï's publications, "Webster's Collegiate Dictionary." 
The issue made on this point is one of the thing's ejcpressly reserved in 
our former opinion; and, upon this issue, the master found and re- 
ported : 

"That the name 'Intercollegiate' was adopted by défendants as a name for 
this dictionary, with the intention of uslng it to mislead and decelve pur^ 
chasers. I find therefore the name 'Intercollegiate,' as used by défendants, 
is, of itself, a violation of coniplalnant's rights." 

Upon exceptions, this finding was confirmed; but, in the final de- 
cree, completely formulating the injunction, this subject was not men- 
tioned. 

Not only would we be strongly inclined to accept the concurrent find- 
ing of the master and the district judge, but we think they were right. 
"Webster's Collegiate Dictionary" was published under that name by 
the Merriam Company, in 1898. In its spécial field it became well 
known and largely used. The défendants' "Webster's Intercollegiate 
Dictionary" was published in 1907. It was of the same gênerai size, 
form, and style, and intended for the same class of purchasers. It is 
true enough that "Collegiate" is inherently descriptive ; but whatever 
doubts there might be about the propriety of attributing a secondary 
meaning to "Webster's Dictionary" alone cannot extend to the coUoca- 
tion of the three words, "Webster's Collegiate Dictionary." It is the 
natural inference, as it is the finding of the master, that during the 
period of nine or ten years this phrase would come to be taken as re- 
ferring to the Merrram book. It was the only one of that name, and 
it was one upon which — though this is probably not important — the 
copyright had not expired ; and it is a f air assumption that défendants 
could hâve only one purpose in rejecting the many names appropriate 
for a book of this particular size and utility and adopting the one which 
so clearly would produce an impression that it was the well-known 
book of almost identical name. Such difiference as there is between 
"Collegiate" and "Intercollegiate" only indicates the désire to vary 
without distinguishing. We think the injunction should forbid the 
défendants from using the title "Webster's Intercollegiate Dictionary" 
upon or in connection with any book of the gênerai class of the Mer- 
riam "Webster's Collegiate Dictionary." 

3. The défendants' appeal is based on the position that they per- 
formed their fuU duty by printing their names in the ordinary manner 
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upon the title page of their book as its publishers, and that they ought 
not to be required to employ any notice affirmatively calHng attention 
to the fact that their book is not the Merriam book. Since it was 
expressly adjudged in the suit in the First circuit that this very notice 
must be used, and we hâve held that ail things covered by that judg- 
ment are res judicata in this suit, and since, by our two previous opin- 
ions, the notice has been required in this case, we might well pass this 
subject (as to the Impérial) without further discussion, although our 
power to reach a diflferent conclusion at this time may bè conceded. 
Chesapeake, etc., Co. v. McKell (C. C. A. 6) 209 Fed. 514, 516, 126 C. 
C. A. 336. However, défendants' présent counsel hâve elaborately 
argued the meritorious question, relying especially upon récent déci- 
sions adverse to the Merriam Company (Merriam Co. v. Syndicate Co. 
[D. C. and C. C. A. 2] 207 Fed. 515, 125 C. C. A. 177; Id., 237 U. S. 
618, 35 Sup. Ct. 708, 59 L. Ed. 1 148) ; and we think proper to consider 
it somewhat further. 

We reached the conclusion (198 Fed. 375, 117 C. C. A. 245^ that the 
decree in the First circuit rests at last on the theory that the name 
"Webster's Dictionary" not only had its primary mçaning of référence 
to the édition of 1847, upon which the copyright had ekpired in 1889, 
and to earlier ones, but that, as early as; 1904, when défendants' pub- 
lication began, the term had acquired a secondary meaning as indi- 
cating the Une of dictionaries then published by the Merriam , Com- 
pany. The tena,bility of this theory has been doubted ; and, although 
the requirements pf the présent situation are fully met when w;6 again 
find, as we must, that this is the theory which was ^dopted in the First 
circuit .as the basis of the decree there rendered, and which decree we 
are, in this suit, enforcing — only with such constructions as the addi- 
tional façts m^ke necessary— yet we are by no means satisfied that the 
theory is wrong in fact or in law, There are certain undisputed facts 
as well as inferences there from which hâve not been mentionèd in the 
later décisions, and, which, possibly, haye esçaped considération — as in- 
deçd they did ip our opinion in 198 Fed. ; 

'This First circuit litigation did not pertain, nor doe$ this— èxcept 
in rather a negligible degree, if at ail — to that particular book upon 
which the copyright expired in 1889. There is much force in the 
thought that a publisher who has eijjoyed the monopoly of a bookdur- 
ing a copyrighted period, and who, for that reason alone, is directly 
reached when the public thinks of the book, ought not to be allowed to 
prolong his monopoly in the same thing by immédiate resprt to the 
secondary meaning theory; but although the exact reproduction of the 
édition of 1847 is covered by the language of both decrees, there and 
hère, it is not the substantial thing in controversy. That édition dis- 
appeared from the market in 1864, or immediately thereafter, and for 
the next 25 years the revision of 1864 and its modifications exclusively 
held the field. This was foUowed by the revision of 1890, the "Inter- 
national." Thèse revisions of 1864 and 1890 produced books very dif- 
férent in gênerai form and appearance from the édition of 1847. They 
— and especially that of 1890 — compared with the 1847 édition as an 
adult with a child. The défendants' 1904 Impérial (or Universal) Die- 
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tionary was of the same class as the Merriam 1890 revision ; it was in- 
tended to compete with that revision, and not with that of 1847; no 
one bought the défendants' Impérial supposing that he was buying a 
Merriam 1847 ; one sold for $6 or $8, the other for $1 or less ; the 
misleading and déception of the public, which has been found as a 
fact by a decree to which the défendants are privies, was with référ- 
ence to the actual compétitive dictionaries and with référence to that 
type and style of Webster's Dictionary which — alone of that type — 
had been on the market under that name for 14 years. The Merriam 
Company was not seeking to protect itself against unfair compétition 
and the public against misleading in the matter of a book upon which 
the copyright had expired, but in the matter of a book — the revision 
of 1890 — to which the Merriam Company had a rightful monopoly. 
The simulation of size, shape, gênerai appearance, title, title page, etc., 
of which défendants were found guilty, ail related ta and constituted 
unfair compétition against the Merriam "Webster's International." 
This is confirmed by the fact, already mentioned, that the copyrighted 
book of 1847 was withdrawn from the market in 1864 and never again 
was put on sale, until this was donc by others than the Merriams in 
1890; and is further confirmed by the fact that "Webster's Diction- 
ary" was not the registered copyrighted title of the 1847 book, as seems 
to hâve been taken for granted, nor was it ever the registered title of 
any other book, the copyright upon which has expired. The édition of 
1847 was itself published after the death of Dr. Webster, and was 
based upon earlier éditions, the first of which was published in 1806 
and the copyright upon which expired in 1834. It is an entire mistake 
to suppose that "Webster's Dictionary" was a copyrighted title which 
first became free to public use in 1889; so far as concerns any copy- 
right upon thèse words themselves, they hâve always been just as free 
to the pubHc as they are now.^ The registered title of the 1847 édi- 
tion, as of that of 1828, was "American Dictionary," and it was called, 
as its predecessors since 1806 had been called, "Webster's EHctionary" 
only because that was an appropriate and descriptive name of the 
thing. If it be said that freedom to use the title was unavailing while 
the book was covered by copyright, the reply is that the copyright up- 
on the original "Webster's Dictionary" expired in 1834, and ever since 
that date any one has had a right to publish that book, or his own rcr- 
vision of it, and call his publication "Webster's Dictionary." Up to 
the beginning of this suit no one had done so, if we except défendants. 
The right to publish éditions after that of 1806, and copyrighted by 
Dr. Webster in his lifetime or by his executors shortly after his death, 
remained outstanding in différent publishers until the last such right 
was purchased by the Merriams in 1858. How long, if at ail, any of 
thèse éditions continued to be actually published after 1847 under the 
name "Webster's Dictionary," is not clear ; but certain it is that from 

i The right of a publlsher to restrain others from uslng the title of his 
book or magazine is independent of any copyright law, and sufflclently rests 
upon the law of trade-mnrks or unfair compétition. Estes v. Worthington 
(C. 0.) 31 Fed. 154; Caiinert v. Rupert (C. C. A. 2), 127 Fed. 982, 62 0. C. A. 
594; Corbett v. l'urdy (C. C.) 80 Fed. 901. 
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1858 until 1890, no one, except the Merriams or their licensees, used 
the title in question, although, as above stated, the public was free to 
do so.'' After 1890, and until 1904, if there was any use of the title by 
others, except in connection with mère reprintingof the 1847 édition 
(or with additions from the édition of 1859), it has not been pointed 
out to us. , > 

Even if it should be said that the édition of 1806, althoUgh un- 
abridged, was such a différent type of book that the expiration of the 
copyright in 1834 did not leave the public at Uberty to use the name up- 
on the book of an unabridged type, like défendants' Impérial, it must 
be seen that the 1828 revision was of the same class as that of 1847, 
and the défendants' book, the Impérial, is presumably related to that 
édition in the same way that it is to the 1847 édition, except, perhaps, 
in less degree. This 1828 copyright expired in 1870, so that, if we 
confine ourselves to a book of this spécifie class, we find that when de- 
fendants entered the field, the public had possessed fùU right to pub- 
lish such a book under that name for 34 years, but had acquiesced in 
the exclusive occupancy of the field by the Merriams. 

So far as our opinion in 198 Fed. assumed that there had been a 
period of only 15 years before défendants' appearance, in which a new 
and qualified right might be accruing to plaintiff on the secondary 
meaning theory, we overlooked the fact that the public right in this re- 
spect had been perfect ever since 1834, and that the bill of complaint 
did not plant plaintiff's right solely upon the short récent period of use 
after the 1847 copyright expired, but rather upon the continued use 
ever since 1864 when the 1847 édition was withdrawn from the market. 

Thèse considérations tend to persuade that the life or death of the 
copyright monopoly in the contents of the book does not necessarily 
control the right to use the name by which the book was known, but 
that, when protection is sought against unfair compétition with books 
which plaintiff has the sole right to publish, the case for the secondary 
meaning theory stands on the same basis as with regard to any other 
descriptive word. 

[5] It is not of controlling importance to the true appHcation of the 
secondary meaning theory that the public should appreciate the Per- 
sonal identity of the manufacturer. The déception involved in every 
such case, as in a trade-mark case, is said to be a déception as to the 
origin of the goodS ; but this is a formula for expressing the ultimate 
resuit. With référence to articles which hâve trade-names, it is the ar- 
ticle itself and its good qualities which the public appréciâtes and which 
cause it to désire to get the genuine article made by the manufacturer 
who has established its réputation, rather than something madeby some 
one else. Particularly under present-day conditions, the purehasing 
public may hâve a fixed purpose to buy a given article and not a sub- 

2 There hâve been large sales of some of the stnaller forms by the American 
Book Company and by Ivison, Blakeman, Taylor & Co., but thèse were prlnt- 
ed under the Merrlam copyrights of date later than that of 1847, and from 
the Merrlam plates ; they earrled the Merrlam name on the title page and the 
Merrlam copyright marks ; and they were, In substance, publlshed by the 
Merriams in partner.shlp with the others named. They do not négative public 
acquiescence in an assuuiptiou of exclusive right. 
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stitute therefor, and yet be quite ignorant whether the genuine article 
is made by one or another manufacturer. Even under earlier condi- 
tions, the purchaser of "Stone Aie" or "Camels' Hair Belting" or 
"Glenfield Starch" very likely knew as little as he cared about the Per- 
sonal identity of the maker.^ 

[6] Nor, if it is true, is it inconsistent with récognition of the sec- 
ondary meaning of "Webster's Dictionary" in this case, that, in the now 
compétitive books, the plaintifï départs as far as défendants do from 
the 1847 édition. The bearing of this proposition upon the other prop- 
osition — that in 1904 "Webster's Dictionary" had corne to mean, prima 
facie, the Merriam éditions — is not obvious. If the case were confin- 
ed to the right to reproduce the 1847 édition precisely, the question 
would be dififerent ; but that same latitude of construction which en- 
abled the défendants partly to escape the charge of fraud in the use of 
the name and to convince the courts in the First circuit that the de- 
fendants' dictionary contained enough of the 1847 édition to justify 
using the title which had become the common name of that book, ex- 
tends, also, to the protection of plaintiff and acquits it of defrauding 
or deceiving the public by continuing to call its books by that name. 
Plaintifï's conduct is also characterized, not by the use of the title as 
the name of one particular book, but by the consistent use of the name 
for its séries of books for 60 years before this litigation began, cover- 
ing three gênerai revisions and very numerous éditions of the large 
book, and covering a great variety of abridgements and including sales 
of over 10,000,000 copies of the différent forms, after the 1847 édition 
was vi^ithdrawn. "Webster's Dictionary" never was the name of the 
1847 book and of that alone so exclusively that for that sole reason it 
became inherently f raudulent to call by that name any other édition or 
revision. From 1847 to 1864, the fîve éditions, published from 1806 to 
1840, were doubtless in circulation, though they did not continue to be 
published (unless, perhaps, to some extent, until 1858). From 1864 to 
1890 the name was rightly applied to the édition of 1847 and to that of 
1864, and from 1890 to 1904 it properly designated at least three édi- 
tions. It cannot be said that the use of this term by the Merriams in 
1904 tended to deceive the public into thinking that the book the 

3 Where an article is put out under a trade-name wlilch, although it must 
be called descriptive, Is yet also something more than merely descriptive, and 
where the public Is free to compete in the same article and in the same name, 
but for a long perlod refrains from both, this seeins to the writer the idéal 
soil in which the secondary meaning niay grow Into effective existence. The 
name points to one maker only, wlthout confusion or uncertalnty, and It is a 
sure "badge of orlgln." One of the opinions In the Cellular Clothing Case, 
[1899] Appeal Cases, pp. 326, 343, cited with some approval in the Maïted 
Mllk Case, 85 L. J. R. 338, and by this court in Kellogg Co. v. Quaker Ce, 

235 Fed. 657, 666, C. C. A. , disparages the efCect of that use which 

is assoclated with noncompetitive goods. In the Kellogg Casé, at least, 
the words in question were so far the obviously apt words for concise< desicrip- 
tlon as to require the strongest case of deliberate acquie&cence in exclusive ap- 
propriation in order to malntain the theory of secondary meaning, and in such 
a case the strictest rule may well be applied. In the présent case, adopting 
défendants' définition of "Webster's Dictionary," there bas, long been compéti- 
tion in the article ttself, and evea the rule of the Cellula,i: Case would not 
reach it. 
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Merriam Company was then publishing was the édition of 1847 or that 
of 1864; and unless this use of the term by the Merriams, in 1904, 
when défendants came on the field, was deceptive, then the Merriams 
were entitled to the full benefit of the secondary meaning, as far as the 
facts may otherwise justify. 

We are not considering this question as an original one, nor under- 
taking its décision. We hâve so far reviewed it only to be satisfied 
that the décision in the First circuit was not so obviously wrong or un- 
just that we shoUld confine the enforcement of that decree most strict- 
ly and not allow its opération beyond its very letter. After such re- 
view, we see no reason to doubt that the decree in the First circuit 
against the "Impérial" stands as the ordinary one against a défendant 
who has used a trade-name which, thoùgh descriptive, has, by long 
acquiescencê, come to be identified only with plaintiff's product, and 
which thérefôfe, on well-settled principles, the défendant may use 
only if he effectively distinguishes, nor to doubt that we should en- 
force the decree in the First circuit according to its fair meaning and 
effect, as being an application of this principle. 

[7] This brings us directly to the contention regarding the spécial 
notice prescribed by the former décrie, "This dictionary is not pub- 
lished by the original publishers of Webster's Dictionary, or by their 
successors." It is urged that such a notice unfairly disparages défend- 
ants' books and imposes a greater burden than the law justifies. It is 
said that the Singer Case required only that the article should be mark- 
ed with the name of the défendant as manufacturer, and that ail other 
cases in the Suprême Court, like the Hall Case and the Waterman 
Case, in which a "not made by" notice has been required or sanctioned, 
were cases involving the use of a personal name, and reaching directly 
instead of indirectly the personal identity of the manufacturer. In the 
Hall Case and in the Waterman Case the plaintiff .and défendant had 
the same name, and marking the article with the name of the défend- 
ant as manufacturer would not distinguish, but would become a mark 
of confusion and niisleading instead of a mark of difl^erentiation ; and 
it is clear that, in such cases, the défendant must positively distinguish 
by something beyond his own name. The cases below the Suprême 
Court, where such notices hâve been required, are very numerous. 
Some of them can be justified upon the ground that the use of defend- 
ant's name alone was itself misleading; others, like Jenkins v. Kelly 
(C. C. A. 3) 227 Fed. 211, 142 C. C. A. 11, and Ludlôw v. Pittsburgh 
(C. C. A. 3) 166 Fed. 26, 92 C. C. A. 60, are quite inconsistent with 
any such distinction and stand upon broad grounds which would re- 
quire a négative notice in ail the secondary meaning cases» It may be 
true that in the Singer Case no such notice was compelled,* but it is 
to be observed, first, that the propriety of such requiremenf was not 

* In the June Case, 163 U. S. 169, 204, 16 Sup. Ct. 1002, 41 L. Ed. 118, the 
ordeT required the notice to show that the article was "made by défendant, as 
dlstlnguished from" plaintiff, or was "the product of défendant, and therefore 
not the product of" the plaintiff ; but In the companlon case (Singer Mfg. Co. v. 
Bent, 163 U. S. 205, 207, 16 Sup. Ct. 1016, 41 L. Ed. ISl) the order required 
notice that the machine was "the product of the défendant and not the manu- 
facture of" the plaintiff. 
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considered, and the case arose before the later common practice on that 
subject had grown up; and, second, that the case may well be classi- 
fied as one involving direct déception concerning the identity of the 
manufacturer rather than mère misleading as to the identity of the ar- 
ticle. So far as there is a distinction between thèse two things, the 
Singer Case is near the Une. It may well be that the Suprême Court 
would hâve deliberately held that to mark the machine labeled "Im- 
proved Singer" with the name of the June Company as maker would 
sufficiently distinguish, and yet it may also well be that if the Singer 
machine had become known on the market by some other name, even 
a descriptive one, e. g., "Perfection," and the June Company had used 
the same name, "Perfection," the Suprême Court would hâve requir- 
ed it to say, "This machine is not made by the makers of the original 
'Perfection,' nor by their successors." 

If, then, we assume that, where the plaintiff's "secondary meaning" 
mark is his own name, and défendant is entitled to use that same 
name, the défendant must negatively distinguish, and that where plain- 
tiflF's mark is of the same character, but defendant's name is whoUy 
différent, the use of defendant's name will be a sufïicient distinction, 
it is clear that the cases where plaintifif's mark consists in a descriptive 
word must fall into one or the other class according to the circum- 
stances of each case. Sometimes defendant's name will sufficiently 
distinguish ; at other times, and perhaps generally, it will not, but will 
even aggravate the misleading, as in Menendez v. Holt, 128 U. S. 514, 
521, 9 Sup. Ct. 143, 32 L. Ed. 526, and in Jacobs v. Beecham, 221 U. 
S. 263, 272, 31 Sup. Ct. 555, 55 L. Ed. 729. The présent case is not 
of the class directly reaching personal identity like the Hall Case; it 
is distinctly of the descriptive word class, and, while it bas been said 
that the name had come to indicate that a book called thereby was 
published by the Merriams, this is largely true only in an indirect way. 
It had come to mean that the book was one of the regular séries then 
being published by the house which alone, for at least 50 years, had 
been publishing current revisions called by that name; but what the 
name of that house might be would be known only to a part of the 
public that received the broader impression. 

[8] When we apply thèse principles to défendants' books, we are 
compelled to think there is a vital distinction between the mère re- 
printing of the édition of 1847 and the putting out of the other books 
which were compétitive with the varions forms of Merriam books be- 
ing published in 1904. This results not only from the fact that the 
Merriams had withdrawn this 1847 édition from the market in 1864, 
and that there could not very well be un f air compétition in an article 
which plaintiff was not selling in 1890 when thèse reprints first ap- 
peared, but also from the logical difficulty of predicating unfair com- 
pétition upon the mère reproduction of a book on which the copyright 
has expired, if that reproduction by others begins, as hère, promptly 
on the expiration of the copyright, and is continued by one or another 
of the public until the défendant appears. A réputation for good pa- 
per, durable binding, good press work, etc., might constitute a basis 
upon which the public could intelligently wish to buy from th© original 
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publishers and not from others; but nothing of the kind is alleged 
hère. The case against the défendants, in this particular, stands solely 
upon a photographie reproduction of thé 1847 book; a reproduction 
perfect in every détail, save for the substitution of défendants' name 
on the title page as pubHsher and save for an appendix. Upon this 
foundation only there is scant room to support the theory of mislead- 
ing the public. The pubHc gets the précise article indicated by the 
name, and — lacking any question as to the quahty of the publishers' 
work — the gênerai public will be rightly indiffèrent as to who the pub- 
lishers may be. It follows that, in our judgment, the notice should not 
be required on the reprints of the 1847 book ; the défendants' name on 
the title page, as publisher, is a sufficient distinction ; and, though the 
letter of the decree in the First circuit is broad enough to cover this 
spécifie matter, we see no reason to think it was so intended. It is ap- 
parent from ail the opinions in that circuit, as it is from our own two 
former opinions, that the only subject-matter actually considered was 
the alleged unfair compétition involved in the attempts by défendants 
to sell défendants' séries of revised dictionaries as against the séries 
which the Merriam Company was publishing and selling in 1904. 
Whatever is said in those opinions regarding the rightful standing of 
thesecondary meaning theory has référence to this state of facts. 

Différent considérations govern the Impérial for Universal). This 
was put out to Gompete with plaintifif's International which (with its 
variations^ had been the only Webster's Dictionary of this class, in 
quarto form and unabridged, upon the market for fourteen years. It 
had been produced by plaintiff at great expense, and it had very high 
réputation for its literary merit, distinct from and beyond anything 
cohtained in former revisions. As applied to this subject-matter — the 
only substantial thing there involved^we interpret the judgment of 
the First circuit as a fînding that the portion of the public which con- 
stituted prospective purchasers for that class of dictionary had corne to 
understand that "Webster's Dictionary" meant Webster's Internation- 
al, published by the Merriams, and desired to buy that book, and was 
liable to be deceived if it was ofifered anything else, superficially sim- 
ilar, dressed with the same distinguishing name— even though it would 
not know the différence between the Merriams and Ogilvie as pub- 
lishers, or get any effective warning by seeing Ogilvie's ; name on the 
title page. From this point of view the case is the typical one where 
the spécial notice is necessary, to the same extent and for the same 
reasons as in the Hall and Watermari Cases. 

The same reasons which justify the notice upon the Impérial (or 
Universal) apply to the smaller dictionaries. For a long period before 
the défendants put thèse out, the spécial class of dictionary users, to 
whom they appeal, had been familiar with the several abridgements 
of th& same class published by plaintiff and called "Webster's Col- 
legiate," "Webster's High School," etc. The value of thèse books de- 
pended upon their i*eputation for the skill with which they had been 
prepared for their intended use; and, by giving to their own books 
the name by which the others were known, the défendants appropri- 
ated a part of the réputation of plaintifif's books. The periods of ex- 



SAALFIELD PTJB. CO. V. G. & C. MËRRIAM CO, 13 

clusive use of the name after the naine was free to the public, etc., 
will be différent with respect to the abridgements and with respect to 
the unabridged ; but we see no substantial distinction in the right of the 
matter. 

[9] 4. Includéd in défendants' main contention is the subordinate 
one that, if the spécifie notice is to be used at ail, its présence on the 
title page is sufficient, and it ought not be to required, as by the decree 
below it is, in every place where the défendant displays the name 
"Webster 's Dictionary." This has spécial référence to the back of the 
book and the outside front cover of the book, in each of which places 
this name was conspicuously stathped, and to advertisements. This 
subject, also, was reserved by our former Opinion, and we thought 
that, though the decree in the First circuit did not specifically reach to 
thèse détails, it had gênerai language that we might so read. As to ail 
thèse compétitive books, we may take plaintiff's "Webster's Interna- 
tional" and défendants' "Webster's Impérial" as typical. The adjudi- 
cated reason why défendants may not use the name without any limita- 
tion is that its unrestricted use tends to make the purchaser think he is 
geting the Webster's International with which he had been familiar 
for 14 years. This false impression will be produced by the cover or 
advertisements as 'well as by the title page; indeed, the careless and 
hasty purchaser — for whose aid decrees of the kind are mainly nec- 
eSsary — is more apt to be misled by the cover or by advertising than 
by the title page. If the présence of such a notice on the outside back 
or cover is an intolérable burden, the remedy is in défendants' hands. 
'The burden exists only because défendants are trying to mislead as 
to what the book is ; and if there is any motive leading them to insist 
upon prominently displaying the name "Webster's" on their Impérial 
dictionary, except the désire to sell to purchasers familiar with the 
superficially almost identical Webster's International, that motive has 
not been pointed out.° 

We find in Merriam v. Syndicate, 237 U. S. 618, 35 Sup. Ct, 708, 59 
L,. Ed. 1148, nothing inconsistent with thèse considérations. It is 
there held that "Webster's Dictionary" was so descriptive a term that 
it could not be registered as a trade-mark under the law of 1881 ; 
whether it could be registered under the law of 1905 by virtue of an 
acquired secondary meaning was held to be a question not within the 
appellate jurisdiction of the Suprême Court. It is not to be supposed 
that the Suprême Court intended to décide indirectly the very question 
it ref used to consider. 

[10] Upon the oral argument, plaintiff's counsel produced what ap- 
peared to be one of défendants' Impérial dictionaries, bearing the 
copyright mark of 1914 and the imprint of 1915. We think it is in 
compliance with the decree. It carriers the notice upon the back ; there 

The Century and the Standard, though "Wester's Dictionaries" (def end- 
ant's brief), hâve not foiind it neeessary to take that name. The Impérial 
Dictionary was flrst puWished by Dr. Ogllvie, and claiming to be a révision o( 
"Webster's 1847, In 1859. Forty-five years later, the défendant Ogllvie'g revi- 
sion, no more but rather less "Webster's" than the Impérial always had been, 
became "Webster's Impérial." 
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is none upon the front cover, but the word "Webster's" does not there 
appear ; and; while the notice on the title page is not overprominent, 
yet it is not conf used with the body of the title page, but is at the top, 
and, aided as it is by the notice on the cover back, it is sufficient. 

It results thât the décree below will be modified by extending the in- 
junction so as absolutely to prohibit on défendants' books the name 
"Webster's Intercollegiate" ; or any other name so similar to "Web- 
ster's Collegiate" as to tend to deceive the public concerning the 
identity of the book, and by narrowing the injunction so as wholly to 
exempt from its opération any mère reprint of the 1847 édition which 
bears the name of the défendants on the title page as publisher in the 
usual form; and the decree in ail other respects will be affirmed. No 
costs will be awarded in this court, on either appeal. 
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(Circuit Court of Appeals, Elglith Circuit. November 10, 1916. Rehearlng 
Denied Jaiiuary 13, 1917.) 

No. 4580. 

1. DAifAGES <S=>113— Personal Pbopebty-^Measuee of Damages. 

Where plaintlff's cattle were injured through the allèged négligence of 
défendant, the measure of damages Is the différence between the value 
of the cattle at the place of the Injùry Immediately before and after It. 

[Éd. Note.— For other cases, see Damages, Cent. Dig. §§ 90, 91, 279, 280; 
Dec. Dig. <S=>113.] 

2. Damages i@ï»174(2)^-EvrDENOE — Spéculative Damages; 

Sparlis escaping from defendant's locomotive ignlted brush and weeds 
on Its rlgbt of vyay, whlch lire was communlcated to plaintlff's pasture 
and meadow land, where It destroyed about 150 acres of grass and 
frightened defendant's 391 hèad of hlgh grade fat cattle, whlch he was 
feedlng for the market The cattle stampeded by reason of the smoke 
and roar of the tire, and one of them was kllled, and, ail recelved bruises, 
becomlng overheated. Thereafter the teeth of the cattle became sore 
from eatlng short grass and weeds raised on the burnt land, and 
they would not eat. There was' évidence that, by reason of the soreness 
of thelr teéth and thelr f rlght, the cattle did not put on weight at the 
customary rate, and that when they were marketed In Chicago, a clty in 
another state, they were not heavy enough to bring the top prlce ; heavy 
cattle belng in demand. Held that, as the measure of damages for in- 
juries from the flfe was the différence iii the value of the cattle imme- 
diately before ftnd after the fire at the place of injury, évidence that 
the cattle did not: put on weight as fast as was customary for cattle belng 
so fed, and that they did not bring the top prlce because they were not 
heavy, was inadmissible, as relatlng to spéculative matters. 

[Ed. Note.— For other casés, see Daniages, Cent. Dig. §§ 463, 467; Dec. 
Dig. <©=9l74(2).] 

3. Appeal anp Ebbob <g=Jl053(3) — Eeview — Harmless Ebbob. 

In such ease.ërrof In admittlng évidence as to thé failureof;the. cat- 
tle to put on weight, and the market prlce, was not cured by an instruc- 
tion that nothing could be allowed on account of injuries resulting from 
lllness. and sore teeth, cansed wheh the cjtttle ate short grass and'^eeds 
on the burnt parcel. 

[Ed. Note. — For other casés, see Appeal and Error, Cent. Dig.' §| 4180- 
4182; Dec. Dig. <S=>105S(3).] 

^S9For other cases see same topic & KEY-NUMBER In ail Key-Nuwbered Digests &.l2idex«s 
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4. Damages ®=»163(4) — Evidence — Sufficiency. 

Where the évidence showed that some of the Injuries to plalntlfE's cat- 
tle were not caused by defendant's alleged négligence, and tliere was 
nothlng to sliow what proportion of the injuries resulted from sucli nég- 
ligence, the jury cannot arbitrarily apportion a part, or ail, of the proven 
damages to the cause for which détendant was liable. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 459; Dec. Dig. 
<S=»163(4).] 

5. Négligence <s=»58 — Pboximatb Cause — Liabilitt. 

If the wrong and resultlng damage are not known by common expéri- 
ence to be natural and usual in séquence, and the damage does not, ac- 
cording to the ordinary course of events, foUow from the wrong, then 
the damage Is not sufficiently shown to be the resuit of the wrong to 
support an action. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 71; Dec. Dig. 
<©=58.] 

6. Négligence <g=56(l) — Actions — Proximate Cause. 

That the injury might possibly resuit from a wrong does not show that 
It was the proximate resuit of such wrong, and the wrongdoer is not 
liable. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 69 ; Dec. Dig. 
<S=56(1).] 

7. Railroads ®=>4(i4 — Firb» — Proximate Cause. 

Where fire escaped from defendant's locomotive, Ignited weeds and 
brush on its right of way, and was communicated to plaintiff's pasture, 
wherein he was feeding cattle, and the cattle, by reason of the smoke and 
roar, stampeded and were Injured, the wrong must, as a matter of law, be 
held not the proximate cause of the injury to the cattle ; such injury not 
belng one in the common expérience of mankind known to be likely to 
resuit from the tire. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1687-1689; 
Dec. Dig. ®=>464.] 

8. Négligence <ê=>59 — Proximate Cause — What Constitutes. 

A wrongdoer is not liable for an injury which could not be reasonably 
foreseen or anticipated as the probable resuit of the wrong. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 72; Dec. Dig. 
<®=>59.] 

9. Négligence ®=136(25) — Jury Question — Proximate Cause. 

Where the facts conceming defendant's négligence and the resultlng 
injuries were undisputed, the court may, the resultlng injuries not being 
such as might hâve been anticipated, déclare as a matter of law that 
the négligence was not the proximate cause. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 326-332 ; Dec. 
Dig. <S=136(25).] 

10. Railroads ©=3464 — Fires — Injuries — Fbiqht. 

Bodily aliments to human beings, due to fright caused by négligence, 
are not actlonable; and the same rule applies to dumb brutes, There- 
fore, where through defendant's négligence fire escaped from one of its 
locomotives, ignited brush and weeds on its right of way, and spread to 
plaintiff's pasture, where It gained great headway, frightening plaintiff's 
cattle grazing in the pasture, but not reachlng them, damages for injuries 
received by the cattle in their stampede as a resuit of the fright cannot 
1)6 recovered. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1687-1689; 
Dec. Dig. <8=>464.] 

4s»For other cases see siune toplc &.KEY-NUMBER lu ail Kejr-Numbered Digest» & ladexes 
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11. ApPEAL and ERBOR <S=>1033(9) — HabMLESS EEROEf— Mbasube of Dascages, 

Where défendant negllgently allowed lire to escape from Its locomotive 
and dëstroyed plalntlff's blue grass pasture, plaintiff is entitled to re- 
cover the faïr rental value for the season or part of the season In which 
the destruction occurred, togetlier with such time as Is essential to re- 
store the pasture by tlie proeess o( reseéding ; and wlien the time for 
reseeding was limited to a single year, défendant cannot complain. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4061; 
Dec. Dig. ®=1033(i)).] 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Jndge. 

Action by David A. Gelvin against the Chicago, BurHngton & Quincy 
Railroad Company. There was a judgment for plaintiff, and défend- 
ant brings error. Reversed in part, and in part affirmed. 

M. G. Roberts, of St. Joseph, Mo. (Culver & Phillip, O. M. Spencer, 
and E. M. Spencer, ail qf St. Joseph, Mo., on the brief), for plaintiff 
in error. 

John E. Dolman, of St. Joseph, Mo. (B. R. Martin, of St. Joseph, 
Mo., on the brief), for défendant in error. 

Before HOOK and ADAM S, Circuit Judges, and ELLIOTT, Dis- 
trict Judge. 

ELEIOTT, District Judge. This is an action brought by the défend- 
ant in error, David A. Gelvin (hereinafter referred to as the plaintiff), 
against the plaintiff in error, Chicago, Burlington & Quincy Railroad 
Company (hereinafter referred to as the défendant), upon a pétition 
containing two causes of action, set forth in counts numbered 1 and 2 
of the pétition. 

Count 1 of the pétition contained proper averments as to the incor- 
poration of the défendant railway, its ownership and opération of a 
railroad line in and through the county of Holt, state of Missouri, ad- 
joining lands therein referred to, belonging to the plaintiff, over which 
it ran and operated locomotive engines and trains of cars ; that plain- 
tiff's said lands, consisting of abput 800 acres, were pasture lands, 
heavily.set in blue grass of the finest quality; that on the lOth day of 
August, 1912, the défendant, its servants and employés, were operating 
a locomotive over and along defendant's 'said line of railway, through 
and adjoining plaintiff's lands, and so carelessly and negligently man- 
aged and operated said engine as to allow fire to escat^e therefrom, and 
that défendant and employés were négligent and careless in using and 
operating on its said line of railway a defeCtive engine, improperly 
equipped and out of repair, so that. fire was pérriaitted and 4llOwed to 
escape and did escape, setting fire to the dry weeds, grass, and dead 
végétation which défendant carelessly and negligently permitted to grow 
and accumulate and remain on its right of way, adjoining plaintiff's 
said pasture and meadow land, which fire was cpftimunicated to plain- 
tiff's meadow and pasture and spread over and burned artd totàlly dë- 
stroyed 146.87 acres of said blue grass meadow and pasture, and tptally 
dëstroyed the roots and setting of said blue grass, which was alleged 

^=»For other cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexe» 
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to have been firmly set, rooted, and imbedded in the sdil ; that it the 
time of the setting of said fire plaintiff was the owner of 391 head of 
high grade fat cattle, feeding and fattening upon said blue grass 
meadow; that the fire, consuming and destroying said blue grass 
meadow, pasture, and mulch, caused immense volumes of smoke, 
fiâmes, and sparks to rise upward therefrom, causing a rumbling and 
roaring noise, by reason whereof plaintifï's cattle were "caused to be- 
come and did become scared, terrified, and frightened, and then and 
there stampeded in their efforts to escape from said fire, smoke, and 
noise, and said entire herd, containing 391 head of fat cattle, as afore- 
said, ran and stampeded in a body over and through said pasture lands, 
and through timber then and there growing thereon, and over and 
through deep ravines and streams which then and there extended and 
meandered through said pasture lands, and over logs and fallen trees 
and stumps then and there being and lying upon said pasture lands, and 
said fat cattle in said frightened, terrified, and feverish condition ran 
and stampeded for a distance of three miles ; that the weather on said 
date was excessively hot, humid, and oppressive, and that said cattle, 
by reason of the aforesaid conditions, were caused to become and did 
become excessively heated, feverish, nervous, and excitable, and many 
of them were bruised, maimed, and crippled by reason of their afore- 
said stampede, and one steer died as a resuit of injuries received there- 
from; that because and on account of the aforesaid conditions said 
cattle lost heavily in weight, became sick, distempered, nervous, uncon- 
troUable, and excitable, and they became frightened and terrified 
thereafter at slight noises, and upon six différent occasions within 

days thereafter stampeded together over said lands, because and 

on account of ail the aforesaid conditions resulting directly from the 
négligent setting out of the aforesaid fire in plaintifï's said pasture by 
défendant, * * * said cattle were caused to and did lose large 
quantities of flesh and weight, and refused to eat and take food, water, 
and nourishment of any kind, to the great damage of plaintiff in the 
sum of $10,000," with a prayer for judgment in that sum. 

The second count contained similar allégations as to the incorpora- 
tion of the railway défendant, its ownership and management of trains 
over and across the blue grass pasture owned by the plaintifï, the setting 
of the fire, the carelessness and négligence of the défendant, and it was 
further alleged that said pasture lands were heavily set in blue grass 
of finest quality, and that there was produced from the roots thereof 
large crops of pasture and grass seed annually, without reseeding; the 
roots of said grass at ail times being thoroughly fertilized and enriched 
from many years usage as pasture lands for many thousand head of 
cattle ; that said fire spread over and burned and totally destroyed 
146.87 acres of said blue grass meadow and pasture, destroying the 
roots and setting of said blue grass, so firmly set, rooted, and imbedded 
in said soil as aforesaid, and burning, consuming, and totally destroy- 
ing said mulch being formed upon, covering, and forming a part of said 
sod, as aforesaid, by reason whereof plaintiff averred he had sustained 
damages in the sum of $7,000, and demanded judgment for that sum. 

To this pétition the défendant filed its answer, consisting of a gen- 
238 F.— 2 ■ 
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eral déniai. Thereafter, at the September, 1914, term, thîs cause was 
heard, and on September 29, 1914, the jury returned the following 
verdicts : 

"We, the jury, flnd the Issues for the plalntiff and assess his damages at 
$5,400 on the flrst count of- the pétition. 

"[Signed] J. P. Tueker, Foreman." 

"We, the jury, flnd the issues for the plaintifif and assess his damages at 
$2,115.65 on the second count of the pétition. 

"[Signed] J. P. Tucker, Foreman." 

Judgment was thereafter, on January 8, 1915, entered in favor of the 
plaintiff and against the défendant upon the two verdicts, for the aggre- 
gate sum of $7,515.65, together with his costs. Défendant had thereto- 
fore rrioved for a new trial, the same havingbeen denied, and défendant 
prosecutes fhis writ of error. 

[1] Assuming that there is a cause of action stated in the first count 
q{ the pétition for damages to personal property, to wit, the cattle of 
the plaintiff, there is little dispute between the parties as to the proper 
measure of damages and the law applicable in the ascertainment of the 
damage in such cases. It seems to be conceded by ail parties that the 
true measure of damage to personal property that has not been entirely 
destroyed, as applicable to the plaintiff 's cattle in this case, is the différ- 
ence between the value of the cattle in the plaintiff's pasture on the lOth 
day of August, 1912, immediately before the fire, and their value on 
the farm there at Maitland af ter the fire, if there was any such différ- 
ence. 

[2] The controversy presented hère arises upon the objections of 
the défendant to the method employed by the plaintiff in proving this 
damage. The plaintiff, having established the fire, the négligence of 
the défendant, and the injury to the cattle, the simple issue for déter- 
mination by the jury was the amount of damage suffered by the plain- 
tiff by reason of the injury shown, and that damage should hâve been 
measured by the différence in value immediately preceding the fire and 
immediately after the fire, at the place where the cattle were kept. In- 
stead of confining the proof to the value of the cattle before the fire 
and the value of the cattle after the fire, the plaintiff was permitted, 
over the objection of the défendant, to testify, in substance, the kind 
and quantity of feed he fed the cattle both prior and subséquent to the 
fire, and was permitted to state his opinion, based upon the conditions 
surrounding the feeding of the cattle, as thèy existed prior to the fire, 
and if there had been no fire, and upon his expérience and observation 
in previous years as a cattle feeder, as to the amount of weight or flesh 
that thèse cattle would each hâve put on per day if fed continously on 
the same feed and pasture from the date of the fire until he sold them, 
in Ôctober of the same year. 

He was f urther permitted to testify that skilled and experienced 
cattlemèn can tell, with a reasonable degree of accuracy, the amount 
of weight a steer will put on and ought to put on when fed a given 
amount of corn or other feed; then to describe the kind, character, 
size, and weight of thèse cattle when he put them in this pasture 
the February before the fire; that they were large-framed cattle; 
and that, taking into considération the kind of cattle, the breed of 
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cattle, the frame of the cattle, and the character of the cattle that 
he had in his pasture, and the kind and quantity of feed that ha 
fed them both before and after the fire, he was permitted to state 
that they would prohably hâve put on and ought to hâve put on 
2^/2 pounds of flesh each per day ; that he sold the cattle in Chicago 
in October upon four différent dates, from the 5th to the 23d, in- 
clusive. 

He was further permitted to testify to the weight of the cattle in 
Chicago, that the selling price averaged $9.16 per hundredweight, and 
then to testify to what, in his opinion, those cattle would hâve weighed 
in Chicago at the time of the sale, if fed as he had fed them, the 
amount that he specified that he did feed them per day per head, had 
the fire not occurred. He was permitted to testify, in substance, that 
the class of cattle that thèse cattle were rated with, as they actually 
were, when he sold them in Chicago, was a différent class from that 
which they would hâve been in, had they not suffered the damage 
claimed by plaintiff ; that they wonld hâve been heavier, if it had 
not been for this damage, by taking on a greater quantity of flesh, 
and, using plaintiff's language : 

"Thèse cattle, If they had had the proper handllng, would hâve corne right 
up the length of time they were fed ; they didn't hâve to be fine ; they had the 
weight and feed. They couldn't get heavy cattle. They were scarce, and they 
commanded a high price. Thelr contracts were eut for heavy cattle, and 
they couldn't get them. Thèse cattle would hâve brought $10.75 per hundred 
quick, if they had had the weight that they would hâve had, if they hadn't 
been in the fire." 

There was other testimony of expert cattle feeders, corroborating 
the estimâtes as to the amount of flesh thèse cattle would and should 
hâve put on under the conditions under which they were fed, if there 
had been no fire, and also testimony supporting the testimony of 
the plaintiff that the entire herd of cattle sold in a différent classifi- 
cation than they would if they had taken on this extra flesh more 
than they did, and that they sold for a price of more than $1.50 per 
hundredweight less than they would if they had put on the additional 
flesh, and thereby had been subject to classification with the heavier 
cattle, and that the plaintiff, therefore, was damaged on every hun- 
dredweight of cattle that he sold, the différence between what they 
did sell for and what it was alleged they would hâve sold for if they 
were heavier. 

The plaintiff, on cross-examination, stated that the one steer that 
it was alleged in the pétition had died was tramped by the other 
cattle on the 6th day of September ; that the cattle were never treated 
for injuries; that ail of the cattle were fed right along after the 
fire, and that immediately after the fire the cattle did not go off their 
feed; that the time the cattle went ofï their feed was when they got 
to nipping the short grass that grew in the pasture whçre it was 
burned over, and that made their teeth sore, and they went to scour- 
ing, and then they went off their feed ; that he didn't notice anything 
about their eating after the fire, and before they got to scouring from 
eating the short grass, which was some weeks after the fire ; that 
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the cattle ate well up to the time of their eating tîie short grass, mak- 
ing their teeith sore and scouring them. 

Upon cross-examination of the plairitiff, the record discloses the 
following questions and answers: 

"Q. And thàt is what made them lose flesh? A. Well, flrst they was over- 
heated, and âllof it coupled together. Q. Well, you say that their feed was 
normal up to the time they went on this burned spot ? A. They ate ; but they 
can eat, and stlU not do any good. Q. I say that they ate normally from the 
time of the flre up to the time they went baek to eat on this burned spot? A. 
I understand you now. I dldn't notice ànythlng but what they ate what 
they needed. Q. You dldn't notice ànythlng out of the ordliiary? A. No, sir; 
I dldn't. Q. But whea they went back on this burned spot, then you noticéd 
that they were off their feed, and that they were scouring? A. Yes, sir. Q. 
And from that time on they dldn't take on any more flesh? A. No, sir. Q. 
And In your opinion as a stockman that was what caused It ; their goingback 
on that burned spot and getting off their feed? A. No, I don't say that; I 
say that from gètting overheated and that together, both of them together." 

There was other testimony of this character, but this is sufficient 
to show the apphcation by the court, upon the trial of the case, of 
the law governing the ascertainment of damages sustained by the 
plaintiff. In instructing the jury the court said: 

"The court instruçts the jury that, if you flnd for the plaintiflE on the first 
count of the pétition, then your verdict should be for the diÉerence in the 
value of the cattle immediately before the fire and their value Immediately 
after the fire, if there was any such différence. Of course, that is taken in 
connection wlth what the court has already said as to what the value of the 
cattle would hâve 6ecM, aceording to rules which you must deducè from the 
•évidence, whatever you may deduce from the évidence as to their value at the 
time they were placed upon the market, the place of their value, of course, 
being at the pasture at Maitland, in Holt county, Mo., and governed by such 
other rules respectlng the ascertainment of value as the court has stated 
and a» pppear from the évidence." 

We think the; inquiry as to the probable gain of thèse cattle in the 
event there had been no fire, and therefore the probable weig'ht at 
the time of their sale in Chicago, in the fall succeeding the fire, the 
classification of the cattle as to weight, placing them in the lighter 
class, the fact that heavy cattle, in the fall, at the time of marketing 
the cattle, were in better demand, and therefore brought a higher 
price at that time and place, without eyen a suggestion that the 
heavier cattle were in better demand thari lighter cattle, at the time 
of the fire, or that heavier cattle had a greater value, at Maitland, 
either before or after the fire, are not proper éléments to be con- 
sidered by the jury in determining the value of thè cattle jUst prior 
to the alleged injury and the value just subséquent thereto; the dam- 
age being the différence, if any. 

The alleged damage to the cattle, through failure to take on flesh, 
conséquent loss of profits by reason thereof, the fact that heavier 
cattle sold for more than light cattle at Chicago some months subsé- 
quent to the fire, the price receivéd for thèse cattle at that time and 
place, in the absence of anything like definite proof that even if the 
cattle did not take on as much fiesh as it was thought by the owner 
and others that they should, that this was caused solely by reason of 
any injury sustained by thé cattle as a direct conséquence of the 
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fire, are uncertain, conjectural, and purely spéculative, and in our 
judgment the jury should not hâve been permitted to consider either 
of thèse éléments in the ascertainment of the value of the cattle in 
the pasture at Maitland after the fire. Davidson v. Mich. Cent. Ry. 
Ce, 49 Mich. 428, 13 N. W. 804; St. Louis, I. M. & S. Ry. Co. v. 
Biggs, 50 Ark. 169, 6 S. W. 724; Lewis v. Burlington Ins. Co., 80 
lowa, 259, 45 N. W. 749. 

[3] It is admitted by the plaintiff in his cross-examination that the 
cattle went oflf their feed, not immediately after the fire, but some 
weeks later, when they were permitted to feed upon the strip that had 
been burned over. The weeds and fresh grass made their teeth 
sore, scoured them, and they went off their feed. It is true the court 
instructed the jury that nothing could be allowed the plaintifï by 
reason of this fact, but that does not relieve the record of the fact, 
nor does it deprive the défendant of the benefit of the self -évident 
fact that in jury must hâve followed this throwing them oflf their feed 
and scouring. 

There is no contention in this record that if thèse cattle ate this 
new grass and weeds some weeks after the fire, and were damaged 
thereby, that the fire was the proximate cause of the in jury, and 
therefore that plaintiff can recover from the défendant. That such 
an alleged damage would be too remote is conceded, and the fact 
that thèse cattle did eat this new grass and weeds, that it did affect 
them, with nothing in the record to détermine the amount of the ef- 
fect, or the relative bearing that this efifect had to the original injury, 
if any, nothing upon which a jury could predicate the definite and 
certain détermination of the injury as it originally existed, demon- 
strates, we think, the necessity for the rule that we hère invoke, that 
ail of this évidence of value in Chicago, and estimated weight and 
estimated price of heavy cattle in excess of light cattle, some months 
later than the date of the fire, constitutes no basis upon which to 
predicate such damage, is conjectural and purely spéculative. 

There was not only no attempt to show just how much of this 
damage occurred from the fire, but in addition to the eating of this 
grass and the sore teeth and scouring of the cattle, the fact that they 
would not eat, testified to by the plaintiff, one of the expert witnesses 
qualified his statement as to what they should hâve gained per day 
per head, upon the statement "if the Aies didn't bother them." There 
was no évidence as to whether or not the Aies did bother them. Ail 
of this simply illustrâtes the uncertainty of this class of testimony, 
and the impossibility of determining therefrom with any reasonable 
degree of certainty the value at a time immediately succeeding the 
fire. 

In addition to the foregoing, we may add that it is alleged in the 
pleading of the plaintiff, as a part of its issue, that at other times, 
subsequently and before the sale in October, thèse cattle repeatedly 
stampeded. Thèse facts, too, are too remote to be considered as élé- 
ments of damage, and the court so instructed the jury ; but that does 
not alter the situation as to the uncertainty of the proofs that were 
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received, and is an additional fact in thç light of which they must nec- 
essarily be considered. 

On the face of this record, then, the cattle stampeded at various 
times at a date some time subséquent to the fire, thèse cattle suffered 
damage f rom scouring through eating gre^n grass, their teeth became 
sore, and they refused to eat. Yet no damage is predicated by the 
plaintiflf upon thèse incidents. The plaintiff, however, seeks to re- 
cover for the loss of flesh, attributing it to the one cause, and to prove 
it by testimony of values, first, at . a time other than, immediately 
succeeding the in jury ; second, by showing the . priées received for 
the cattle at a place différent and at a date long succeeding the date 
of the injury; third, by showing the gain of thèse cattle succeeding 
the fire, and, by expert testimony, attempting to show what they ought 
to hâve gained, and therefore a loss of the différence; fourth, by 
showing the prices of heavy cattle at Chicago, at a time long subsé- 
quent to the date of the injury in question, with no showing as to 
comparative market conditions, and showing that thèse cattle were 
actually light, assuming that they would hâve been heavy if they 
had not been injured, and therefore that a loss of more than $1.50 
per hundred was sustained by the plaintiff upon the entire herd of 
cattle. 

[4] Instead of this record, it was incumbent upon the plaintiff to 
show, with reasonable certainty, what damage flowed f rom the al- 
leged injury, by showing the value of the cattle immediately before 
and immediately after the injury, at the farm of the plaintiff. The 
record showing différent conditions, occurring subse:quent to the fire, 
naturally affecting the gain in weight of thèse cattle,, for which it is 
conceded the défendant could not be held responsible, without any 
proof of how much of the damage resulted from thèse conditions 
as distinguished from the damage resulting from the aHeged injury, 
with nothing in the way of testimony of any witness pretending to 
even estimate the proportion of the damage resulting from either of 
the causes, is far short of that reasonable certainty required by law, 
and upon such a record a jury canriot arbitrarily apportipn a part, 
or ail, of the proven damages to the cause for which the défendant is 
responsible (Knpwlton v. C. & N._W; Ry. Co., 115 Minn. 71, 131 N. 
W. 858), and the verdict of the jury, upon the first cause of action, 
predicated upon a considération of this évidence, is erroneous., 

[5] This record présents a further question upon this first cause 
of action, upon which décisions in various courts hâve not been uni- 
form. It is whether, in an action to recover daniages for an injury 
sustained through the négligence of another, there can be a recov- 
ery for an alleged injury caused by mère fright. It will be noted that 
the cause of recov:ery alleged in the pétition in this case is for dam- 
ages sustained by the plaintiff by reason of- — 

"flre * * * spreading over the * ■< * pasture and meadow lands, 
* * * caus0.d immense volume of smoke, flame, and ^arks to àrise upward 
therefrom, causing a rumbling and roarlng noise, by reason whereof plaln- 
tlfî's sald. cattle * * " were caused to becôme and dld becôme scared, ter- 
rlfied and frightened, and then and there stampeded In thelr efforts to èscape 
from sald fire, smoke, and noise, and sald entire herd, contalnlng 391 head of 
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fat cattle, as aforesald, ran and stampeded in a body over and through sald 
pasture lands and through timber then and there growlng thereon, and over 
and through deep ravines and streams whlch theu and there extended and 
meandered through said pasture lands, and over logs and fallen trees and 
stumps, then and there being and lying upon said pasture lands, and said fat 
cattle In said frlghtened, terrifled, and feverlsh condition ran and stampeded 
for a distance of three miles ; that the weather on said date was exeesslvely 
hot, humid, and oppressive, and that sald cattle, by reason of the aforesald 
conditions, were caused to become and did become exeesslvely heated, feverlsh, 
nervous, and excitable, and many of them were brulsed, malmed, and crip- 
pled by reason of their aforesald stampede, and one steer died as a resuit of 
injuries received therefrom; that because and on account of the aforesald 
conditions said cattle lost heavily in welght, beeame slck, dlstempered, nerv- 
ous, uncontrollable, and excitable, and they beeame frlghtened and terrifled 

thereafter at sllght noises and upon six différent occasions wlthin days 

thereafter stampeded together over sald lands, because and on aecount of ail 
the aforesald conditions resulting directly from the négligent setting out of 
the aforesald lire in plalntlff's said pasture by défendant," etc. 

It is contended by the défendant that this damage alleged to 
hâve been sustained by the plaintiff is not the natural and probable 
conséquence of the act of négligence on the part of défendant in 
setting out the fire complained of ; that the alleged in jury is not one 
that could hâve been foreseen or reasonably anticipated as the prob- 
able resuit of the alleged act of négligence on the part of the défend- 
ant in setting out the fire. It will be observed that the cause of action 
alleged in the first count of the pétition is predicated upon the fright 
of the cattle by reason of the négligence of the défendant, and in this 
class of cases it has been held that if the wrong and resulting dam- 
age are not known by common expérience to be natural and usual in 
séquence, and the damage does not, according to the ordinary course 
of events follow from the wrong, then the wrong and the damage 
are not sufficiently conjoining and concatenated as cause and efïect 
to support an action. Tels v. Smuggler Mining Co., 158 Fed. 260, 
85 C. C. A. 478. 

[6] Things or results which are only possible cannot be spoken of 
as either probable or natural, for the latter are those things or events 
which are likely to happen, and which, for that reason, should be 
foreseen, Things which are possible may never happen, but those 
which are natural or probable are those which do happen, and hap- 
pen with such f requency and regularity as to become a matter of defi- 
nite inference. To impose such a standard of care as requires, in 
the ordinary aflfairs of life, précaution on the part of individuals 
against ail the possibilities which may occur, is establishing a degree 
of responsibility quite beyond any légal limitations which hâve yet 
been declared. S. S. Pass. Ry. Co. v. Trich, 117 Pa. 390, 11 Atl. 
627, 2 Am. St. Rep. 672. 

[7] Was the fright of the plaintiff's cattle, from the roar of the fire, 
and their stampede caused thereby, and their conséquent failure to 
take on flesh as they otherwise should bave donc, the natural and 
probable conséquence which a reasonable man might hâve foreseen, as 
engineer of this engine that set the fire, as a probable resuit of such 
négligence? That such results are not usual, not the common ex- 
périence, is evidenced by the suggestion that able counsel, appearing 
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for both plaintiff and défendant in this case, hâve been unable to cite 
a single case of the report of a fire having such résulta, and no tes- 
timony whatever was offered upon the trial to prove that such re- 
sults were the natural conséquence of the alleged négligence of the 
défendant, or that the injury complained of by the plaintiff was the 
probable conséquence of the alleged négligence of the défendant or 
that it was likely to occur, according to the usual expériences of man- 
kind. That this is the true test which must be applied to the plead- 
ings and record as it appears hère, and that such test of responsibility 
is applicable to a case like this, has been held, and that such wrong- 
doer is not responsible for a conséquence which is merely possible ac- 
cording to occasional expérience, but only for a conséquence which is 
probable according to ordinary and usual expérience. Teis v. Smug- 
gler Mining Co., supra; Stone v. Boston & A. R. Co., 171 Mass. 536, 
51 N. E. 1, 41 L. R. A. 794. 

[8] If this alleged injury to the cattle of the plaintiff was one that 
could not hâve been foreseen or reasonably anticipated as the prob- 
able resuit of the alleged act of négligence on the part of the défend- 
ant, it is not actionable, being either the remote cause or no cause 
whatever of the injury. Cole v. German Savings & Loan Society, 
124 Fed. 113, 59 C. C. A. 593, 63 L. R. A. 416. 

[9] The facts in this case are not in dispute, and we think the court 
is able upon this record to say that the injury is the remote and not 
the proximate resuit of the defendant's acts, and therefore it would 
hâve been proper for the trial court to so direct the jury. Stone v. 
Boston & A. R. Co., 171 Mass. 536, 51 N. E. 1, 41 L. R. A. 794;. 
St. Louis Câttle Co. v. Gholson (Tex. Civ. App.) 30 S. W. 270; S. 
S. Pass. Ry. Co. v. Trich et ux., 117 Pa. 390, 11 Atl. 628, and cita- 
tions; Brandon v. Mfg. Co., 51 Te:x. 121. 

Considering this last question from another angle, no claim is made 
by the plaintiff in his proof that thèse cattle were burnêd by the fire, 
or came into physical contact therewith, or received physical injury 
as a resuit of the négligent act of starting the fire. The alleged dam- 
age is predicated upon the claim that the cattle were frightened, suf- 
fered nervous shock from the roar and noise of the fiâmes, and as a 
conséquence of such nervousness ran ârid became overheated, and 
subsequently, during the period of 80 days, gained about a pound 
a day, instead of ZYa to 3 pounds a day. Is this conséquence too 
remote from the carelessness of the engineer in allowing the sparks 
to' escape, and the carelessness of the section men in failing to burn 
the weeds along the right of way? 

[10] It has been held that redress for nervous shocks and fright, 
and their conséquent bodily aliments, is not permitted, for the'reason 
that such damages are too remote, and to hold a défendant liable 
for failure to guard agàinst fright, and the conse-^nences of fright, 
would open a wide door for unjust claims which coUid not be éuc- 
cessfully met. Courts practically universally hold that bodily aliments 
to human beings, due to fright caused by négligence, are tiot action- 
able, and it has been held that no exception should be made to dtimb 
brutes — on the contrary, that the same rule applies to them. Lee v. 
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City of Burlington, 113 lowa, 356, 85 N. W. 618, 86 Am. St. Rep. 
379. To the same effect, see Mitchell v. Rochester Ry. Co., 151 N. 
Y. 107, 45 N. E. 354, 34 L. R. A. 781, 56 Am. St. Rep. 604. 

Assuming, therefore, the négligence of the défendant in the man- 
agement of its train, and failure to bum the dry grass upon its right 
■ of way, and that the fire was set negligently, is the plaintiflf entitled to 
recover for such négligence which occasioned the fright and alarm 
on the part of plaintiff's cattle, resulting in the injury above men- 
tioned? Though the authorities are not entirely harmonious on this 
question as applied to persons, we think the more dependable and bet- 
ter considered cases, together with pubHc policy, unité to sustain us 
in holding that the plaintiff cannot recover for injury occasioned by 
fright. Mitchell v. Rochester Ry. Ce, supra; Western Union Tel. 
Co. V. Wood, 57 Fed. 471, 6 C. C. A. 432, 21 L. R. A. 706. 

The foregoing cases apply the rule to persons, but we can see no 
good reason for failure to apply the same rule to animais. If it be 
admitted that no recovery can be had for fright occasioned by the 
négligence of another, it is exceedingly difficult for us to understand 
how a défendant would be liable for its conséquences. If an action 
<;annot be predicated upon fright, it would seem that it necessarily 
foUows that a recovery cannot be had for injuries resulting from 
such fright. That the resuit may be a real damage does not change 
the principle. That results might be serions merely shows the degree 
of fright or the extent of the damage. It seems to us clear that the 
right of action must still dépend upon the question whether a recovery 
may be had for fright. If it cannot, then an action ought not to be 
maintained whether the conséquences are grave or trivial. It seems 
to us the logical resuit is that no recovery can be had for mère fright, 
and further that none can be had for injury which is the direct con- 
séquence of it. In Mitchell v. Rochester Ry. Co., supra, the court 
said : 

"If the right of recovery In thls class of cases should be once established, 
It would naturally resuit In a flood of Utigatlon In cases where the injury 
complained of may be easlly feigned without détection, and where the (lam- 
oifes must rest upon mère conjecture or spéculation." 

We think this suggestion of this court meets the situation as we 
find it upon the record in this case — a verdict resting upon proofs 
largely founded upon conjecture and spéculation. We are therefore 
of the opinion that no recovery can be had under the first cause of 
action set forth in plaintiflf's pétition herein, and therefore that the 
judgment upon the first count of the pétition should be reversed. 

We now corne to a considération of the assignments of error upon 
the cause of action stated in the second count of the pétition. De- 
fendant objects to the measure of damages adopted by the court for 
the détermination of the issue of the amount of damage sustained 
by plaintiff by reason of the destruction of the grass in the pasture. 

[11] We hâve carefuUy examined the record of the triai, together 
with die instructions of the court upon this count, and especially with 
référence to the law as to the measure of damage. This is a question 
that is not open to discussion, in the light of the repeated décisions of 
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the courts of the state of Missouri, cited and relied upon by counsel 
for both plaintiff and défendant; and an examkiation of the court's 
instructions, together with a carefuî reading of ail of the testimony, 
convinces us that no error appears in the record. We find that the 
trial court stated the gênerai rule in conformity with décisions of the 
courts of that state, in substance, that for the destruction of the pas- 
ture the measure of damages must be the fair cash rental value of the 
land for the season or part of season during which the destruction 
took place, together with such time as was efesential to restore the pas- 
ture by process of reseeding, and then the court qualified this gênerai 
instruction as follows, in substance: 

"Beyond the year 191S you are not permltted to extend any estlmate of 
damages. It may be that, because of Injury to the soil, the crop during the 
succeeding years would not be as strong; but as you hâve seen from what I 
hâve stated, and from what I hâve read, ihe lavi^ contemplâtes that the pro- 
cess of reseeding In the usual course restores a crop of thls lîind, where there 
is no damage or Injury to the land Itself, and that, as I hâve sald to you, we 
are not considering in thls case. » • • " 

Remembering that this fire occurred in August, 1912, we think 
the court, in thèse instructions, and during the entire conduct of the 
trial of the issue, gave to the défendant the utmost it could ask, con- 
sistent with said décisions of the courts of Missouri, cited by both 
parties to the record, there being no disagreement as to what thèse 
décisions hold. There is therefore no necessity for citing them hère. 
The established rule of damage having been properly applied by the 
trial court, we find no error in the record upon the trial of the issue 
set forth in the second count of the pétition. The judgment upon the 
second count of the pétition is affirmed. 

The case is remanded for proceedings consistent herewith, and with 
the opinion of the Suprême Court of the United States in Slocum 
v. New York Life Insurance Co., 228 U. S. 364, 33 Sup. Ct. 523, 57 
L. Ed. 879, Ann. Cas. 1914D, 1029. 

HOOK, Circuit Judge, concurs in the resuit. 



WESTERN UNION TELEGRAPH CO. v. LOUISVILLE & N. B. CO. 

(Circuit Court of Appeals, Flfth Circuit. January 2, 1917.) 

No. 2897. 

1. TELEGEAPHS and TELEPHONES lg=3ll— RiGHT OF WAT DEED CONSTRUC- 
TION. 

A deed from a rallroad company, which had theretofore owned the tele- 
graph Unes along its right of way, conveylng to a telegraph company that 
property, together with a right and license to operate, repair, and renew 
the Unes along the right of way, to hâve and to hold unto the telegraph 
company, its successors and assigns, forever, conveyed a perpétuai right 
to the use of the rallroad right of way for the telegraph line. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§7; Dec. Dig. <S=»11.] 

<g=»For otber cases see same topic & KËY-NUMBER in ail Key-Numbered Cigests & Indexe» 
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2. contracts <s=»1m — construing instruments toqetheb, — contbact and 
Deed, 

Where a eontract between the parties to a deed conveylng telegraph 
property, and an easement along a railroad right of way was dated one 
week later than the date of the deed, but recited that the telegraph Com- 
pany had, by a conveyance of even date tUerewlth, purchased from the 
railroad company Its télégraphie Unes, the purchase having been made on 
condition that^ working agreement lietween the parties be entered into, 
the eontract and deed will be construed as parts of one transaction, 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 746-748; Dec. 
Dig. ®=>1C4.] 

.3. Telegbaphs and Téléphones ®=11 — Right of Way — Contbact — Con- 
struction. 

The fact that the récital spoke of the conveyance as a conveyance of 
the telegraph property, wlthout mentionlng the easement, does not indicate 
that the parties Intended to change the plaln provisions of the deed. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 7; Dec, Dig. <g=ll.] 

4. Telegbaphs and Téléphones iS=11 — Right of Way — Contbact — Con- 

struction. 

Nor did a provision of that eontract that It should extend to ail roads 
owned, leased, or operated by the railroad company, and should continue 
for a term of 25 years, and that, so far as it legally could, the railroad 
company granted and agreed to assure to the telegraph company an ex- 
clusive right of way on its Unes, llmlt the absolute conveyance of the 
right of way, since it applied to property other than that conveyed. 

[Ed. Note.— For other cases, see Telegraphs and Téléphones, Cent. Dig. 
S 7; Dec. Dig. <S=3H.] 

5. Telegraphs and Téléphones <g=»ll — Right of Way — Agreïmbnt — Subsé- 

quent Acquisition by Another Company. 

Where the railroad afifected by that conveyance and eontract was sub- 
sequently acquired by another company, with whlch the telegraph com- 
pany had a similar, but earlier, agreement for the use of its right of way 
for a telegraph Une for 25 years, whlch agreement provlded that it should 
supersede a named agreement between the same parties, and aU other 
agreements between parties or thelr respective predecessors in owner- 
ship or control of the respective properties, the latter agreement super- 
seded the eontract, but not the deed of conveyance. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 7 ; Dec. Dig. <S=»11.] 

6. Injunction <®=ï118(2) — Bill — Conclusions of Law. 

In a bill to restrain a railroad company from Interfering with plalntiff's 
telegraph Unes along its right of way, allégations that plalntlfE was selsed 
of an Irrévocable, perpétuai, and assignable easement are mère statements 
of légal conclusions, whlch furnish no support for plalntiff's clalms, ex- 
cept as they are sustained by facts alleged. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 233; Dec. 
Dig. .©=118(2).] 

7. Telegbaphs and Téléphones ®=>11 — Right of Way — Contbact — Duea- 

TION. 

In a eontract glving a telegraph company the right to maintain its 
Unes along a railroad right of way for 25 years, a provision that it was 
understood that the wires covered by the company should form a part of 
the gênerai system of the telegraph company, and as such in the depart- 
ment of commercial or public business should be regulated by the tele- 

®=>For other cases see same toplc & KEY-NUMBËR in ail Kejr-Numbered Digests ft Indexes 
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graph Company, wlll not be construed as glvlng the telegraph company a. 
perpétuai right to use the rallroad right of way. 

[Ed. Note. — For other cases, see Telegraphis and Téléphones, Cent Dlg. 
î 7; Dec. Dig. ®=»11.] 

8. TELEaKAPHS AND TELEPHONES <S=9ll— RlGHT OF WaT — ACT OV CoNOHESS. 

Rev. St. i 5263 et seq. (Comp. St. 1013, § 10072 et seq.), givlng telesrraph 
companles the right to construct nnd operate their Unes along military or 
post ronds, do not purport to dlrest property rlghts wlthoiit purchase or 
condemnatlon, and therefore do not glve a telegraph company the right, 
wlthout purchase or condemnatlon, to maintain its Unes alung a rallroad 
right of way. 

[Ed. Note. — For other cases, see Telegraph and Téléphones, Cent. Dlg, 
S 7; Dec. Dlg. ©=9ll.] 

9. Injonction iS=j113 — Injttrt — Delay of Plaintiff. 

Where a rallroad company had glven à telegraph company notice to 
remore its wlres from the rallroad right of way In accordance wlth the 
terma of a contract between them, and had waited three yeors without at- 
tempting to enforee its notice, during whlch tlme the telegraph company 
had taken no steps to condemn the right to màlntaln its wlres, the tele- 
graph company cannot hâve the rallroad enjoined from Interfering wlth 
Its wlres, slnce the necessity for such Iiijunction Is due solély to its own 
want of diligence. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. §$ 198-201 ; Dec. 
Dlg. <Ê=»113.J 

10. IKJUNOTIOH ®=5l09,— INCIDKNTAI. REUEF — CONDEMNATION. 

Where a telegraph company, whlch bas been malntaliiing its Une along 
a railroad right of way under a contract which has explred, is threatened 
by the railroad company wlth the removal of Its wires, whlch would pre- 
vent the opération of its business, a court of equlty can protect such busi- 
ness from disturbauce on payment of full compensation to the rallroad 
company, and in the same suit can ;make a complète and final disposition 
of the entire controversy and the relations of the parties. 

[Ed. Note. — For other cases, see Injunction, Cenfc Dig. § 419 ; Dec. Dig. 
<S=»199.] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; Wilham T. Newman, Judge. 

Siiit by the Western Union Telegraph Company against the Louis- 
ville & Nashville Railroad Company. Decree dismissing the bill (229 
Fcd. 234), and plaintiiï appeals. Reversed. 

Arthur Heyman, of Atlanta, Ga., and W. L. Glay, of Savannah, Ga.,. 
for appellant. 

Henry L. Stone, of Louisville, Ky., and Henry C. Peeples, of At- 
lanta, Ga., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

WALKER, Circuit Judge. The bill in this case was filed by the ap- 
pellant, the Western Union Telegraph Company, against the appellee, 
the Louisville & Nashville Railroad Company, on the 15th day of April, 
1915. Its averments showed that at the time the bill was filed, and for 
a number of years prior to that date, the plaintiff had telegraph lines 
on the rights of way of specified railroads in Georgia which were 
owned or controlled by the défendant, and used such rights of way ana 

e=9For otber cases see same toplc i KBY-NUMBER in aU Key-Numbered DigesU & Indexua' 
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buildings, offices, stations, and premises of the défendant in the con- 
duct of its telegraph btisiness, and that on or about August 5, 1912, the 
défendant notified the plaintifif that on and after August 17, 1912, the 
use and occupation of its railroad right? .t>i way or any part thereof, 
and its stations, buildings, and offices by the plaintifï for a telegraph 
line would be without the permission and against the consent of the 
défendant, and notified the plaintifï to vacate the defendant's railroad 
rights of way, buildings, offices, stations, and premises, and to com- 
mence to remove therefrom immediately after August 17, 1912, and 
not later than September 1, 1912, ail of the plaintiff's telegraph Unes, 
and ail pôles, wires, cross-arms, batteries, instruments, àppliances, and 
fixtures appurtenant and belonging thereto, and to complète the re- 
moval thereof prior to December 1, 1912, and that in the event ôf the 
plaintifï's f ailure to comply with this demand the défendant would take 
possession, appropriate, and use said pôles, cross-arms, wires, batteries, 
instruments, àppliances, and other fixtures, or so much thereof as may 
on and after December 1, 1912, be or remain on defendant's: rights of 
way or premises, ànd would use, operate, maintain, or otherwise dis- 
pose of the same as defendant's ôwn property, and refuse to longer 
permit the plaintifï to remove or use the same in any manner or for 
any purpose. 

The bill asserted that on and prior to August 5, 1912, the plaintifï 
was, and at the présent time is, seised and possessed of irrévocable, 
perpétuai, assignable easements or rights for the construction, mainte- 
nance, and opération of sâid telegraph Unes upon, along, or over the 
mentioned railroad rights of way of the défendant, and to continue to 
use the defendant's rights of way" in the opération of its telegraph busi- 
ness, and prayed that the défendant be restrained and enjoined from 
interfering with, obstructing, or impeding the enjoyment by the plain- 
tifï of the rights and easements so claimed by it, and prayed further 
that, if the court should détermine that the plaintifï's rights and ease- 
ments in the defendant's rights of way were not irrévocable and per- 
pétuai, and that the défendant is entitled to compensation therefor, a 
decree be rendered in this cause determining the amount of compensa- 
tion the défendant is entitled to receive from the plaintifï therefor, or, 
in the event that it should be adjudged that such compensation should 
not, or cannot, be fixed and decreed in this cause, that the plaintifï be 
permitted to institute appropriate proceedings for the purpose of fixing 
and determining such compensation, and that, pending such proceed- 
ings, the défendant be restrained and enjoined from interfering with, 
obstructing, or impeding the enjoyment by the plaintifï of the use for 
its telegraph business of the defendant's rights of way and premises. 
The bill also contained a prayer for such other or further relief as the 
nature of the case may require or that equity may afford. On motion 
of the défendant the bill was dismissed, and a restraining order which 
had been made was vacated. The appeal is from the decree to this 
eflfect. 

The railroads of the défendant, which the plaintifï claims are subject 
to the easements and rights in its favor asserted by the bill are the 
Unes in Georgia which the défendant, in the year 1902, purchased from 
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the Atlanta, Ktioxville & Northern Railway Company, being lines ex- 
tending from Marietta, Blue Ridge, and Cartersville northwardly in 
the direction of Knoxville, Tenn., and northeastwardly to the Tennes- 
see State line, in the direction of Murphy, N. C, and also the Hne ex- 
tending from Junta, in Bartow county, northwardly through the coun- 
ties of Bartow, Gordon, and Murray to the northerai boundary line of 
Georgia, on or along the right of way of which line the plaintifï con- 
structed a telegraph line in 1905. 

[1] The averments of the bill show that the Atlanta, Knoxville & 
Northern Railway Company, severàl yeàrs prior to the sale of its prop- 
erties to the défendant^ acquired the ownership of telegraph lines 
which hadbeen constructed on its railroad rights of way extending 
frOm Marietta northwardly through Blue Ridge to the statê Hbe, and 
from Blue Ridge northwestwardly to the state line, and that in the 
year 1898 it sold and by deed, a copy of which is made an exhibit to 
the bill, duly conveyed to the plaintiff that telegraph property "together 
with full right and license to maintain, bperate, repair, and renew the 
said lines upon and along the right of way of said Railway Company, 
to hâve aftd to hold the same unto said Western Union Telegraph Com- 
pany, its successors and àssigns, to and f or its and their use and behoOf 
forever." The grantor in this deed was the owner of the telegraph 
property described in ît, and also of the railroad rights of way upon 
which that property was then Ibcated and used. The deed as plainly 
efflbraced and conveyed, without réservation or limitation of time, the 
right to make the specified use ôf the grantor's described raiiroad rights 
of way as it did the telegraph lines and properties enumeràted. That 
deed stifficieiitly supports the plaintifï's clàim that it is the ownef of 
such ah easement as is asserted to exist in its faVor with référence to 
the railroad rights of way described in it, tmleSâ that instrument has 
beefl deprived ôf the effect which its terms import as a resuit of one or 
both of two cointracts, copies of which are made exhibits to the bill, 
which the plaintiflf etitéred into, one betweén the plaintiff and the gran- 
tor in that deed, and the other between the plaintiff and the défendant 
in this casej which subsëquently-' purchased from the grântôf in that 
deed. ^ '■■-':• ■ ' ^ ■ '•■•■■_ 

[2] The mentioned deed to thé plaintiff was executéd oii the 9th day 
of Febi^uâry, 1898, and the coïitract between the plaintiff and the gran- 
tor in that deed purports to hâve been made on the 16th day of Febru- 
ary, 1898 ; but that coritract contains this recitai : 

"That whereas, the telegraph compahy hàs by coriveyftnce of even date here- 
wlth i^urchased ■ the telegraph Unes along the railway company's rallroads 
from Knoxville, Tenn., to Marietta, Ga., and from Blue Ridge, Ga., to Murs 
phy, N. C, said purchase ha yi;>g. been made on condition that a working agree- 
ment be entered into between the parties hereto, coverlng said railroads and 
said telegraph lines, and any extensions or branches of said railroads, and 
any railroads herèafter owned, leased, or eontrolled by the railway tiompany 
party hereto." 

While the two instruments bear différent dates of exécution, yet as 
the récital quoted shows that the parties to them treated them as con- 
temporaneously executéd, and that the one was made on the condition 
that the other would be made, it may be assumed that they should be 



WESTERN UNION TELEQKAPH CO. V. LOUISVILLB & N. E. CO. 31 

treated and construed as parts of one transaction. The contract pro- 
vided that: 

"The provisions of this agreement shall extend to ail railroads now own- 
eà, leased, controlled, or operated, and to aU railroads hereafter owned, leas- 
ed, controlled, or operated, by the railway company, or by any Company or 
corporation In which the railway company may own a majorlty of the stock, 
or whose action it may be able to control, by the ownershlp of stock or other- 
wlse; and the provisions of thls agreement shall be and continue in force 
for and durlng the term of twenty-flve (25) years from the twelfth (12th) day 
of February, 1898, and shall continue after the close of said term until the ex- 
piration of one (1) year after written notice shall hâve been given after the 
close of said term by elther party to the other of an intention to terminate 
the same, and in case of any disagreement conceming the true Intent and 
meanlng of any of said provisions, the subject of such différence shall be 
referred to three arbitrators, one to be ehosen by each party hereto, and the 
third by the tv?o others ehosen, and the décision of such arbitrators, or of a 
majorlty thereof, shall be final and conclusive." 

It contained sundry provisions to govern the rights and obligations 
of the respective parties in the transaction of the business provided for, 
among them the foUowing: 

"The railv?ay company, so far as it legally may, hereby grants and agrées 
to assure to the telegraph company the exclusive rlght of way on, along, and 
under the Une, lands, and bridges of the: railway company, and any extensions 
and branches thereof, for the construction, maintenance, opération, and use 
of Unes of pôles and wires and underground or other Unes for commercial or 
public telegraph and téléphone uses or business, with the rlght to put up or 
construct, or cause to be put up or constructed, from time to tlme, such addi- 
tlonal wires and such addltional Unes of pôles and wires and underground or 
other Unes as the telegraph company may deem expédient." 

[3] It is not deemed necessary to set out other provisions contained 
in that contract. The f act that in its récital above quoted the deed was 
mentioned as a conveyance of "the telegraph Unes along the railway 
company's railroads" named is not enough to show an intention of the 
parties to change or modify in any respect the deed as it was written 
and executed, or to cancel it or render it inoperative in so far as it was 
a conveyance, without limitation as to time, of a "full right and license 
to maintain, operate, repair and renew the said lines upon and along 
the right of way of said railway company." 

[4] Nor is an intention of the parties to change in any respect the 
eflfect which the plain language of the deed imports to be inferred from 
the provisions of the contract by which the railway company granted, 
and obligated itself to assure, to the plaintiff, so far as it legally could 
do so, the exclusive right of way, for the construction, maintenance, 
opération, and use of lines of pôles and wires for telegraph and télé- 
phone uses or business, along and under the line, lands, and bridges of 
ail railroads owned, leased, controlled, or operated by the railway com- 
pany at the time the contract was entered into, and of ail railroads that 
thereafter might be owned, leased, controlled, or operated by it, or by 
any company or corporation whose action it might be able to control. 
Thèse provisions are not at ail inconsistent with the rétention by the 
telegraph company of the easement in or over specified lines of railroad 
which was conveyed to it by the railway company's deed. 

As to the lines of railroad described in the contract, the railway com- 
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pany thereby undertook, so far as it legally could do so, to make the 
telegraph company's right an exclusive one during the period covered 
by the contract, and also enlarged its right to use and occupy by making 
it cover téléphone as well as telegraph uses or business. The provisions 
of the contract specifying the rights of use and occupation to be en- 
joyed by the telegraph company were gênerai ones, intended to apply 
to ail lines of railroad owned or controlled by the railway company 
during any part^ of the period covered by the contract, and to facilitate 
the performance by the telegraph company of the obligations which the 
contract imposed upon it. The granting by the railway company for the 
limited period of the contract of a right to make use of its property 
of à broader scope than that which its deed had conveyed in perpetuity 
cannot be given the effect of divestitig any interest of estâte which 
pâssed by that deed. The conclusion is that npthing contained in the 
bill shows that the plaintiff's right to occupy and use railroad property 
conferred by that deed had been relinquished or divested prior to the 
acquisition by the défendant of the properties of the Atlanta, Knox- 
ville & Northern Railway Company. 

[5] An eflfect of this purchase by the défendant was to make applica- 
ble to the property purchased the provisions of a contract entered into 
between the plaintiff and the défendant on the 18th day of June, 1884, 
which by its terms was to cover and embrace ail the railroad lines own- 
ed, leased, controlled, or opéra ted by the défendant at the time the 
contract was entered into, and any branch or branches that might be 
constructed by the défendant, and any other railroad or railroads ac- 
quired by it by lease or purchase, or that might be controlled Or oper- 
ated by it during the existence of the contract, should it be lawfully 
compétent to include it or thera. That contract commenced with this 
récital : 

"Witnesseth, whereas, the opération of the telegraph company's Unes alons 
the varions railroads owned, controlled, or operated by the railroad company 
bas been conduoted under the provisions of an agreement between the parties 
hereto, dated May 14, 1880, which agreement provides that it inay be t«r- 
mlnated on one year's written notice after July 1, 1885." 

And it contained the following provision : 

"The provisions of this agreement shall sopersede sald agreement herelnbe- 
lore mentloned and ail other agreeruents between the parties hereto, or thelr 
respective predecessors in ownershlp or eohtrol of thelr respective properties; 
and the provisions of this agreement shall be and continue In force for and 
during the term of twenty-flve (25) years from and after the first (Ist) d-ay 
of July, eighteen hundred and eighty-four (1884), and thereafter untll the ex- 
piration of one year after written notice shall hâve been glven by one of the 
parties hereto to th« other of a désire or intention to tei-minate the same, and 
in case of any dlsagreement concernlng the true intent and raeanlng of any of 
>>aid provisions the subject of such différence shall be referred to thrëe arbl- 
trators, one to be chosen by each party hereto, and the thlrd by the two oth- 
«rs chosen, and the décision of such arbitrators, or a majority th^ereof, shall 
be final and concluslve." 

It also contained, with other provisions governing the relations of 
the contracting parties in the conduct of the business provided for; not 
claimed or considered to hâve any bearing on any question involved in 
this case, the following: 
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"The railroad eompany, so far as it legally may, hereby graiits and agrées 
to assure the telegraph eompany the exclusive rlght of way on and along 
the Une, lands, and bridges of ail ro&ds novv owned, leased, controlled, or 
opèrated by sald railroad eompany, or whlch it uiay heréafter own, lease, 
çontrol, or operate, for the construction and use of such Unes ot pôles and 
wires or underground wlres for commercial or public uses or business as the 
telegi'aph eompany niay require, together with the exclusive right to'maintalh 
offices In its dépôts for coiiimereial telegraph business. • ♦ •" • 

In the District Court, as is shôwn by the opinion rendered by Judgê 
Newman (Western Union Telegraph Co. V. Louisville & Nashville R; 
Co., 229 Fed. 234), the view prevailed that the question of' the right 
of the plaintifï to remain upon or use any rights of way or other prop- 
erty of the défendant was controlled solely by the contract just quoted 
from, and that the rights conferredby that contract had expired by the 
lapse of the time during which they were to be enjoyed. -We infef 
that the opinion was entertained that thé above-quoted stipulation, that 
"the provisions of this agreement shall supersede said agreement here- 
tofore mentioned and ail other agreements between the parties hèreto, 
or their respective predecessors in Ownership or control of their re- 
spective properties," by itself, or in connection with thé provision of 
the contract specifying the rights of use and occupation to be enjoyed 
by the plaintiff, had the effect of annuUing or destroying the right and 
license conveyed to the plaintiff by the Atlanta, Knoxville & Northern 
Railway Company's deed to it. For reasons sufficiently indicated by 
what has been said above in discussing a quite similar provision of the 
plaintifï's contract with the defendant's grantor, we are not of opinion 
that the provision for an exclusive right of way contained in its con- 
tract with the défendant operated to impair any interest conveyed by 
that grantor 's deed to the plaintiff. The stipulation in the contract that 
"the provisions of this agreement shall supersede said agreement here- 
inbefore mentioned, and ail other agreements between the parties hère- 
to or their respective predecessors in ownership or control of their re- 
spective properties," plainly had the effect of superseding the above- 
mentioned agreement between the plaintiff and the Atlanta, Knoxville 
& Northern Railway Company, the defendant's predecessor in the own- 
ership of part of the railroads in question; but that stipulatioti would 
bring about a resuit which the language used in it does not indicate 
was contemplated by the contracting parties, if it is alloWed to oper- 
ate to deprive the telegraph eompany, not only of such rights as were 
conferred by a previous contract, but of a property interest bought, 
paid for, and duly conveyed to it before either the superseded or the 
superseding agreement was made. 

Nothing was purported to be superseded except certain "agreements" 
which were referred to. The only agreements, the terms of which are 
disclosed, are the two already mentioned, copies of which are made 
exhibits to the bill, one between the plaintiff and the défendant, and the 
other between the plaintiff and a grantor of the défendant. The only 
other agreement mentioned is one between the plaintiff and the défend- 
ant, dated May 14, 1880, the terms of which are not disclosed further 
than by a récital above quoted from the agreement which superseded 
that one. It may be inferred from that récital that that agreement was 
238 F.— 3 
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similar in its gênerai scopè and purpose to the two which are set out, 
in that each of them dçfined and governed the respective rights and 
obligations of the parties to an arrangement between a railroad Com- 
pany and a telègraph company for the conduct during a defined period 
of time of a telègraph business over the rights of wày and upon the 
premises of the railroad company. A stipulation in one agreement that 
other previously existing agreements are superseded does not, in the 
absence of other language indicating that such was the intention of the 
parties, deprive a contracting party of property or the use of it not 
acquired or conferred by any agreement referred to, but vested and 
owned by a purchase and conveyance which no agreement referred 
to purported to disturb or impair. The above-mentioned deed to the 
plaintifï is an instrument distinctly différent from the "agreements" 
referred to in the stipulation, and it cannot be supposed that it or its 
opération was intended to be aflfçqted by that stipulation. Our conclu- 
sion is that that stipulation cannot properly be given the effect of de- 
feating or divesting any property interest conveyed to the plaintifï by 
the deed mentioned, and that nothing contained in the bill shows that 
that interest has been relinquished or divested. 

[8] , With référence to ail the railroad rights of way and other prop- 
erties claimed to be subject tP^ an easement in favor of the plaintifï, 
both those described in the above-mentioned deed and those not cov- 
ered by that deed,. the bill contains assertions to the eflfect that the 
plaintiff was and isseized and possessed of irrévocable, perpétuai, and 
assignable easements or rights for the construction, maintenance, and 
opération of telègraph lines and the ppnduct of a telègraph business. 
Thèse assertions are no, more than statements of the pleaders' opinions 
or légal conclusions, and, except in so far as they are sustained by 
facts and circumstances set forth, they furnish no support for the 
claims made by the bill. Fogg v. Blair, 139 U. S. 118, 11 Sup. Ct. 476, 

35 L. Ed. 104; Gould v. Evansville, etc., R. R. Co., 91 U. S. 528, 536, 
23 L. Ed. 416. 

[7] The contract of June 18, 1884, is relied on to support the claim 
made, especially the provision of it conf erring rights to use and occupy 
railroad property, taken in connection with the provision that : 

"It is mutually understood and agreed that the telègraph lines and wlres 
eovered by thls contract shall form part of the gênerai System of the telè- 
graph company, and as such in the department of commercial or public telè- 
graph business shall be controUed and regulated by it, the telègraph company 
fixing and determlning ail tarlffs for the transmission of messages and ail 
connecticms with' other Unes." 

The nature of the contract créâtes a presumption against the correct- 
ness of a construction of any provision of it under which such provi- 
sion would remain effective beyohd the period during which the con- 
tract was to be ifi existence. The contract is One between a railroad 
company and a telègraph company for the conduct of a telègraph busi- 
ness on the railroad company's property for a limited period of time. 
Presumably any right conferred by such a contract on the telègraph 
company to use or occupy railroad property was given only in order to 
promote the purposes of the contract, and was intended to last only 
so long as the relations between the parties established by the contract 
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existed. In the absence of a clear expression of a différent meafiing, 
no provision of such a contract can be regarded as being still effective 
after the whole of it bas ceased to be in existence. The provision to the 
effect that the telegraph lines and wires covered by the contract be- 
tween the plaintiff and défendant shall form part of the gênerai System 
of the plaintiff was completely executed, if such lines and wires were, 
during the period covered by the contract, permittedby the défendant 
to be so used on or in connection with it's property by the plaintiff as 
to form part of the gênerai System of the plaintiff. Nothing contained 
in that provision, or in any other provision of the contract indicates 
an intention to confer a right or impose a burden that would outlast 
the contract itself . 

No facts stated in the bill, other than what is disclosed by the above- 
mentioned deed to the plaintiff, support a conclusion that any right 
to occupy or use the defendant's property which had been conferred 
oh the plaintiff by contract or conveyance, or by the conduct of the 
parties, or their respective predecessors, was in existence at the time 
the bill was filed. 

[8] With référence to the featUreof the bill which shows that the 
act of Congress of July 24, 1866' (Rev. Stat; § 5263 et seq. [Comp. St. 
1913, § 10072 et seq.]), giving telegraph companies the right to con- 
struct and operate their linefe through, along, and over the public do- 
main, military or post roads, and navigable waters of the United States 
was relied on as a support for the claims asserted, it is not deemed 
necessary to say more than that we concur'iri the conclusions as to the 
opération of that statute which w-ere expressed by: Judge ' Newman in 
the opinions rendered in this case and in another case in which that 
statute was relied on to support a similar claim. Western Union Tele- 
graph Co. V. LouisviUe & Nashville R. Co. (D. C.) 229 Fed. 234; West- 
ern Union Telegraph Co. v. Atlanta & W. P. R. Co. (D. C.) 227 Fed. 
465. That statute does not purport to effect a divestiture of property 
rights or interests without purchase or condemnation or in some other 
recognized way by which one lawfully may acquire what had belonged 
to another. 

[9] As above stated, the notice to the plaintiff to vacate the defend- 
ant's premises and remove its properties therefrom was given on Au- 
gust 5, 1912, and the terms of the notice indicated the absence of any 
intention on the part of the défendant to take action itself to remove 
or use any property of the défendant prior to December 1, 1912. It is 
not made to appear that the défendant took any sùch action during the 
period of nearly three years which elapsed between the time the notice 
to remove was given and the date of the filing of the bill. Nor is it 
made to appear that the plaintiff was without légal remedy to acquire 
by condemnation rights in and over the defendant's properties neces- 
sary or appropriate for the conduct of a telegraph business thereon, or 
that that remedy was in any respect incomplète or inadéquate, or that 
within the time it has been suffered to remain upon and use the defend- 
ant's properties the plaintiff could not, by exercising due diligence, hâve 
completely effected the acquisition of the desired and required ease- 
ments and rights. 
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[10] If in any case where the relations of the parties are such as 
are shown to hâve èxisted between the plaintitif and the défendant, it is 
compétent for a court of equity, upon fùll and adéquate compensation 
being made, to protect from disturbance such possession as the plain- 
titif has, and, in the suit in which this is done, make complète and final 
disposition of the entire controversy arising out of the situation and 
the relations of the parties (see New York City v. Fine, 185 U. S. 93, 
22, Sup. Ct. 592, 46 L. Ed. 820, and Western Union Telegraph Co. v. 
Ann Arbor R. Co., 90 Fed. 2>79, 30 C. G. A. 113), the facts averred in 
the bill in the pending case fall short of showing that it is such a one. 
It well rfiay be inferred from the avèrments of ■ the bill, and its lack of 
averments, that, if the plaintiflf had exercised any diligence at ail, it 
could, long before the bill was filed, hâve acquired by légal proceed- 
ings available to it the required rights and easements in the defendant's 
properties which it has eontinued to occupy and use after ail rights it 
had therein had ceased to exist. Equitable remédies are not open to a 
party where the occasion or necessity of his resort thereto is attributable 
to his own unexplained failure diligently to pursue complète and adé- 
quate légal remédies available to him. 

The exécution by the défendant of its expressed purpose to exclude 
the plaintiflf from the occupation or use of any of its railroad rights of 
way or other premises, and to appropriate properties of the plaintiflf not 
removed by the latter, would involve an invasion of rights conferred 
on the plaintiflf by the above-mentiotied deed to it, and cause an in- 
terruption of the plaintîflf's business and a probable conséquent loss of 
profits, the injury and damage from which it is not to be supposed 
could f uUy and adequately be cornpensated for at law. The part of the 
bill which disclosed the existence and threatened invasion of the rights 
just ref erred to was enough to make the motion to dismiss it not prop- 
erly grantable. 

It follows that the decree appealed from should be reversed ; and it 
is so ordered— the plaintiflf to hâve leave to amend its bill, as it may 
be advised, to make a further and better statement of the nature of 
part of the claim relied on. 



WESTERN UNION TELEGRAPH CO. v. ATLANTA & W. P. R. CO. 

(Circuit Court of Appeals, Flfth Circuit. January 2, 1917.) 

No. 2850. 

CouBTS <f=»347 — Equity Rtjles— Pleading^Amendmekt. 

Wliere a bill to restraln a irailroad company from removlng the Une of 
a telegraph company froiu its right of way claimed that the telegraph 
Company had an irrévocable, perpétuai easement to maintain its Une, but 
the only facts alleged, in the, bill, showing that the telegraph company 's 
rights were under contracts for a limitedperiod which had expired, plain- 
tiflf will be given an oppoi-tunlty to amend Its bill under equity rules 
19 and 20 (198 Fed. xxiii, xxlv, 115 C. O. A. xxiii, xxiv), providlng for 
ameiidments In furtherance of ju^iee and for more spécifie statements of 

®=aFor other cases see same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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the nature of daims, so as to set forth the facts whlch are the basis of its 
clalm of a perpétuai easeuient. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 921; Dec. Dig. 
<g=>347.] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia ; William T. Newman, Judge. 

Action by the Western Union Telegraph Company against the At- 
lanta & West Point Railroad Company. Decree dismissing the bill 
(227 Fed. 465), and plaintiff appeals. Decree modified, by making 
the order of dismissal conditional upon plaintiflf's failure to amena 
its bill within the time allovved, and, as modified, affirmed. 

William L. Clay, of Savannah, Ga., for appellant. 
R. E. Steiner and Léon Weil, both of Montgomery, Ala., and San- 
ders McDaniel, of Atlanta, Ga., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

WALKER, Circuit Judge. The claim was made by the bill in this 
case that the appellant, which was the plaintiff in that bill, at the time 
the suit was brought, was seised and possessed of irrévocable, per- 
pétuai, assignable easements or rights for the construction, main- 
tenance, and opération of telegraph lines, and for the conduct of a 
telegraph business upon, along, or over specified railroad rights of 
way and other properties of the défendant railroad company. It 
appears to us that the facts and circumstances averred in the bill do 
not show the existence of the asserted rights or easements. There , 
are no averments of facts which are inconsistent with a presumption, 
which, not being rebutted, may be indulged, that the alleged former 
occupation and use by the plaintiff, or any predecessor to whose rights 
it bas succeeded, of the whole or any part of the railroad rights of 
way or other properties of the défendant were under contracts or 
arrangements for such use and occupation for limited periods of 
timé, which had expired prior to the date of the filing of the bill, and 
that at that time the plaintiff was without right to continue such use 
or occupation. See Western Union Telegraph Company v. Louis- 
ville & Nashville Railroad Co., 238 Fed. 26, C. C. A. (U. S. 

Circuit Court of Appeals, 5th Circuit, présent term), and the opin- 
ion of Judge Newman in the pending case (Western Union Tele- 
graph Co. V. Atlanta & W. P. R. Co. [D. C] 227 Fed. 465). The 
bill as it was framed was rendered substantially defective by its fail- 
ure to state facts relied on to support the claims made. It may be 
that facts exist which are sufficient to support such claims in whole 
or in part. If so, no harm would resuit, and it appears probable that 
it would be in furtheranee of justice, to afford to the plaintiff the 
opportunity to disclose such facts by granting leave to it to amend 
its bill by making a better statement of the nature of its claim,. Equity 
rules 19 and 20 (198 Fed. xxiii, xxiv, 115 C. C. A. xxiii, xxiv). 

Therefore the decree appealed from will be modified, by adding 
thereto an order that the appellant hâve leave to amend its bilb of 
complaint, as it may be advised, within 30 days after the date of the 
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filing in the District Court of the mandate oi this court, and by mak- 
ing the order for the dismissal of the bill conditional upon the plain- 
tiff's failure to amend its bilI within the time allowed. As so modi- 
fied, the decree appealed from is affirmed; the court costs of the suit 
to be taxed against the appellant. 



WESTERN UNION TELEGRAPH CO. T. NASHVILLB, C. & ST. L. RX. 

(Circuit Court of Appeals, Flfth Circuit January 3, 1917.) 

No. 2971. 

Appeal from the District Court of tlie TTnlted States for the Northerû Dis- 
trict of Georgla ; William T. Newman, Judge. 

Suit by the Western Union Telegraph Company against the NashvlUe, 
Chattanooga & St Louis Rallway. Decree dlsmlsslng the blU (233 Fed. 605), 
and plalntlff appeals. Decree modlfied, by maklng the order of dismissal con- 
ditional on plalntlff 's failure to amend its blll wlthln the time allowed, and, aà 
modified, atUrmed. 

Arthur Heyman, of Atlanta, Ga., and W. L. Clay, of Sarannab, Ga., for 
appellant ■ 

John L. Tye and Henry O. Peeples, both of Atlanta, Ga., aad Claude Wal- 
1er, of NashviUe, Tenu., for appellee. 

Before PARDEB and WALKBR, (Jircult Judges, and GRUBB, District 
Judge. 

PER CUBIAM. Following ruUngs made in the case of Western Union Tele- 
graph Co. V. LoulsTllle & Nashvllle R. Co., 238 Fed, 26, -^ C. C. A. 

(présent térm, U. S. Circuit Court of Appeals, 5th Circuit), and Western Union 

Telegraph Co. v. Atlanta & West Point R. Co.; 238 Fed. 36, C. C. A. — 

(présent tenn.U. S. Circuit Court of Appeals, 5th Circuit), the decree appealed 
from In the aboye-entltled case wlll be modlfled, by addlng thereto an order 
that the appellant hâve leave to amend its blU of complalnt, as it may be ad- 
vlsed, within 30 days after the date of the flllng In the District Court of the 
mandate of this court, and by making the order for the dismissal of the blU 
conditional upon the: appellant's failure to amend Its bill wlthln the time 
allowed. As so modlfled, the decree appealed from is atOrmed ; the court cost» 
of the suit to be tased against the appellant 



WESTERN UNION TELEGRAPH CO. T. WESTERN RY. OF ALABAMA. 

(Circuit Court of Appeals, Flfth Circuit January 8, 1917. Rehearing Denied 

Febniary 9, 1917.) 

No. 2883. 

Appeal from the District Court of the United States for the Middle Dis- 
trict of Alabama ; Henry D, Clayton, Judge. 

Suit between the Western Union Telegraph Company and the Western 
Rallway of Alabama. From the decree, the Telegraph <3ompany appeals. 
Modlfled and aflirmed. 

Ray Rushton and William Williams, both of Montgomery, Ala. (Albert T. 
Benedict and Francis R. Stark, both of New York City, and Rushton, Wil- 
liams & Crenshaw, of Montgomery, Ala., on the brlef), for appellant 

R. E. Steiner and Léon Well, both of Montgomery, Ala. (Stelner, Crnm & 
Well, of Montgomery, Ala., on the brlef), for appellee. 

Before PARDEE and WALKER, Circuit Judges, and CALL, District Svâg». 
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PER CURIAM. Following rulings made in the cases of Western Union 
Telegraph Co. v. Louisville & Nashville R. Co., 238 Fed. 26, — G. C. A. — 
(présent term, U. S. Circuit Court of Appeals, 5tli Circuit), and Western 
Union Telegrapli Co. v. Atlanta & West Point R. Co.,. 238 Fed. 36, — 0. 
C. A. — (présent term, U. S. Circuit Court of Appeals, 5th Circuit), the dfe- 
cree appealed from in tlie above-entitled cause is modifled, by adding thereto 
an order that the appellant hâve leave to amend its blll of complaint, as it 
may be advised, withln 30 days after the flling In the District Court of the 
mandate of this court. As so modifled, the decree appealed from is afflrmed, 
wlth costs against the appellant. 



ARNOLD V. HORRIGAN. 

(Circuit Court of Appeals, Slxth Circuit December 15, 1916.) 

No. 2810. 

1. Election of Remédies <g=53(l) — What Constitutes — Trovek. 

Shortly before bankruptcy the bankrupt converted into cash part of 
hls assets, and thereafter certiflcates of deposit for the amount of the 
cash realized were Issued, payable to the order of the bankrupt's attor- 
ney. Subsequently the bankrupt absconded, and the certiflcates, indorsed 
in blank by the attorney, were cashed by the bankrupt in Canada. The 
trustée claimed that the proceeds were invested in land, title to which 
was taken in the name of the bankrupt's wife, and through the aid of the 
Canadian courts undertook to reach the land, but nothlng was realized. 
Thereafter the trustée sued the attorney. Some of the counts in the 
complaint In the action against the attorney were counts in trover, al- 
leglng the attorney's conversion of the certiflcates of deposit to bis own 
use, or to that of the bankrupt; but another count alleged no technlcal 
conversion, averrlng that the attorney, with intent to hlnder, delay, and 
defraud the rlghts of the bankrupt's creditors and trustée, caused money 
in the possession of the bankrupt to be converted into negotiable in- 
struments payable to him, and, wlth intent to defraud, hlnder, and delay, 
indorsed the instruments over to the bankrupt to the trustee's damage. 
Beld that, as such count must be deemed one on the case, seeking recovery 
of damages for the diversion, rather than one of trover, recovery on such 
count cannot be denied upon the theory that, as an action of trover, 
under the Michlgan practlce, in which state bankruptcy occurred and in 
which state was located the District Court wherein action was begun, 
vests good title in the défendant, the attempt to foUow the proceeds of 
the certiflcates of deposit was an élection to pursue an inconsistent 
remedy. 

[Ed. Note. — For other cases, see Election of Remédies, Cent Dig. § 3; 
Dec. Dig. i®=3(l).J 

2. Appeal and Erkob i@=>206(1), 216(1) — Rbview — Présentation of Grounds 

OF Review in Court Below — Necessity. 

In such case, where défendant dld net object that évidence of the Cana- 
dian proceedlngs was not admissible under some of the counts of the com- 
plaint, and requested no charge that the élection of remédies applied only 
to some of the counts, the question of the limited bar by élection of remé- 
dies, and limited purposes for which évidence might be introduced, can- 
not be reviewed on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1283- 
1285 ; Dec. Dig. ®=>206(1), 216(1) ; Trial, Cent Dig. § 630.] 

3. Bankruptcy <g=279 — Trustée — Rights of. 

In such case, though the diversion occurred before adjudication in 
bankruptcy, and although Bankr. Act July 1, 1898, c. 541, 30 Stat. 544, 

^ssFor other cases see same topic & KEY-NUMBËR in an Key-Numbered OigestB & Indexe* 
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merely déclares that the trustée, when appolnted, takeS title as bt the date 
of adjudication, nevertheless for many purijoses such tltle relates back to 
the flling of the pétition, and' so, the suit being In èffect 6ne against two 
tort-feasors, whose actioft has taken property out of the bankfupt's estate, 
ana put It bêyiond the reach of the trustée, It may be maintained, notwith- 
sta.ndlngifliiy.want of powér of the trustée to sue for à ttfrt' àntedating the 
tmnkruptcy proceedings. . ' i ' > 

[Eld. Note.— For other cases, see Barikruptcj^, Cent. t>ig.' g§"41»^24; 
Dec. Dlg. (g=s>279.] 

4. Bankeuptoy <S=5279 — Tbustee — Rights of. 

After the flling of a pétition in bankruptcy the bankrupt consented to 
tlie appointnient of a receiver, but subsequently, with the assistance of 
défendant, he diverted money belonglng to his estate. Held, on appoint- 
nient of a trustée after ndjtidictttlon. i the tltle of tlie trustée and the 
possessory right of the receiver merged, so that the trustée'» right will be 
con^deféd as îf thè diversion had occurred after appointment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 419-424; 
Dec. Dlg. <®=>279.] 

5. Bankbuptcy igsolOl — Diversion of Assets op Estate — Liability of Thibd 

Persons. 

, An attorney of a bankrupt, who had received cash belonglng to the 
bankrupt, after the pétition was flled and the bankrupt had consented to 
appolntinent of a receiver, procured certificates of deposlt payable to his 
order, which he indorsed in blank to the bankrupt. Held that, as the 
recelyer had possessory right to the bankrupt's estate, the attorney, not- 
witiistanding the flling of the pétition,- did not change his relation and 
authoriise him in withholding the money from the bankrupt, and is 
llable to the trustée in bankruptcy for his dellvery of the certificates to 
the bankrupt, enabllng him to defraud his credltors. 

[Ed. , Nota— For other cases, see Bankruptcy, Cent. Dig. § 163; Dec. 
Dlg, ©=3l01.] 

6. BASKBrPTcY i®=»304 — Property of Estate — Evidence — SaFFiciENCY. 

In an action against an attorney for assisting a bankrupt to dlvert 
moneys from his estate, the question of the attorney's participation in 
the schéme heU for the jury; the évidence being confllcting. 

[Ed. is'ote. — For other cases, see Bankruptcy, Cent. Dlg. § 463 ; Dec. 
Dlg. ®=3304.] 

7. Appeal and Error <S=»1050(1) — Habmless Erhor. 

In an action against the attorney of a bankrupt for his participation In 
the conversion by the bankrupt of money belonglng to his estate, the 
admission of évidence that in one case the bankrupt, who was seeklng to 
obtain currency, was persuaded to take a draft, was harmless, if errone- 
ous;. there being abundant évidence that the bankrupt had converted 
much of his property Into money. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. |§ 1068, 
1069, 4153, 4157 ; Dec. Dlg. <S=1050(l).] 

8. Trial ©=244(3), 260(6) — Instetjctions— Refusal — Discrétion of Trial 

COUBT. 

In an action against the attorney of a bankrupt for participation in 
the bankrupt's fraudulent diversion of funds, the déniai of requested in- 
structions that fraud of défendant could not be Inferred from particular 
items of the évidence, and must be shown by elear évidence, was not er- 
ror ; the matter resting in the discrétion of the trial court, and the re- 
quests not presentlng any distinct theory of défense not covered by the 
gênerai charge. 

[Ed. N6te.— For other cases, see Trial, Cent. Dlg. §§ 579, 656; Dec. 
Dig. <S=>244(3), 260(6).] 

®=aFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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9. Appeal and Erkor <&=5l078(l) — Review — Wajveb or Errob. 

In an action against the attorney of a bankrupt to recover amounts 
which the bankrupt dlverted from his estate, défendant excepted, and 
assigned error, to the déniai of his request that no interest could be al- 
lowed untll after action was begun. The assignraent was not argued on 
appeal ; the vvhole contention on appeal being that the action was one of 
trover, and was barred on the theory of élection of an inconsjstent remedy. 
Hc'M, that walver of the assignment of error will, where it is determlned 
that the action was not one wholly of trover, but included une on the 
case, be overlooked, and the propriety of the allowance of interest con- 
sidered. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 4256; 
Dec. Dig. <@=1078(1).] 

10. Damages tg=»208(9) — Interest — Torts — Questions for Jury. 

In an action for tort, interest, as such, cannot be recovered as oî right, 
but is discretionary with the jury ; plaintiff only being entitled to hâve 
the jury consider the delay in reaching the verdict and judgment as one 
of the éléments determining the amount of damage. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 144, 145, 533, 
534; Dec. Dig. ©=208(9).] 

11. Damages iê=>208(9) — Interest — Unliquidated Claims. 

In an action against the attorney of a bankrupt to recover damages 
arising out of the attorney's participation in a scheme whereby the 
; bankrupt dlverted from his trustée certificates of deposlt, the damages 
cannot, on the theory that they were the face of the certificates of de- 
posit, be deemed liquidated, so as to warrant the allowance of interest 
as a matter of law. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 144, 145, 533, 
534; Dec. Dig. ®=5208(9).] 

12. Appeial and Ebror <S=>1064(2) — Review — Harmless Erboe. 

In a tort action for damages, vihere the facts were such that it could 
not be certain that the jury would hâve allowed interest as part pf the 
damages, no demand before suit being shown, an instruction that 
interest should be allowed is prejudlcial error. 

: [Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. || 4221, 
4222 ; Dec, Dig. ®=>1064(2) ; Trial, Cent. Dig. § 528.] 

13. Appeal and Error <S=>750(1) — Assignments of Ereor — Scope^ , 

The appellate court is limited in its review to the scope of assignments 
of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3074, 
3075, 3082, 3083; Dec. Dig. <g=>750(l).] 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

Action by Michael Korrigan, trustée in bankruptcy for the estate of 
one Reitz, against George H. Arnold. There was a judgment for plain- 
tiff, and défendant brings error. Affirmed, on condition that plaintiff 
enter reniittitur ; otherwise, reversed and remanded for new trial. 

C. E. Ward, of Grand Rapids, Mich., for plaintiff in error. ' 
B. B. Selling, of Détroit, Mich., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SAT^ER, 
District Judge. 

fisiForothericases seesame topic & KBY-NUMBBi^ in âll I^ejr'Numbered Dignts £; Indexe» 
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DENISON, Circuit Judge. Reitz was a dealer in agricultural im- 
plements, and a pétition in bankruptcy was filed against him October 
12, 1908, in the Western district of Michigan. This was followed by 
a pétition for the appointment of a receiver. A written consent to 
such appointment, signed by Reitz and by his attorney, Arnold, was 
filed October 17th, the order of appointment was made on the 19th, 
and the receiver qualified on the 20th. Shortly before the bankruptcy, 
Reitz had turned into cash certain of his assets, and had thus received 
more than $7,000. On October 21st and 22d, différent banks in Chi- 
cago issued certificates of deposit, payable to Arnold, or his order, 
aggregating $7,000. At about this time Reitz absconded. An adjudi- 
cation in bankruptcy, and the élection of Horrigan as trustée, fol- 
lowed in due time. Several months later, thèse certificates of. deposit, 
indorsed by Arnold in blank, were presented by B^eitz to a bank in 
Canada, whére they were cashed,, apd the money received by Reitz was 
(as it is thought) invested, in his.wife's name, by him in lands in Al- 
berta. Horrigan, the trustée, undertook in one way and another, 
through the aid of the Canadian courts, to reach thèse lands, bu^, at 
last accounts, nothing had been realiized. After such effort had been 
in progress for, tvyo or three years, the trustée brought this action in 
the court below against Arnold, alleging that Arnold was responfeible 
for the diversion of this $7,000 from the bankrupt estate. After a 
trial upon the merits, verdict and judgtnent were rendered àgainst Ar- 
nold for the full amount of the certificates and interest, and he brings 
this writ of error. 

[1, 2] 1. It is claimed on behalf of Arnold that the légal proceedings 
taken by the trustée against the Canadian lands artiounted to an élection 
to pursue the money or proceeds of the certificates, as being and renjain- 
ing the prpperty of the bankrupt, rather than to pursue Arnold as for a 
conversion to his own use ; and it is ;said that the two remediesi are 
inconsistent, because the action against Arnold in trover looks toward 
the affirmance of his act in taking title to himself, while the proceed- 
ing in Canada involves disaffirmance. This inconsistency is developed 
entirely from the fact that (at least in Michigan — Kenyon v. Woodruff, 
33 Mich. 310) a judgment recovered in trover vests good title in the 
défendant,; and the plaintifï cannot thereafter question the title which 
this défendant has conveyed to others. The point that there had been 
an élection of remédies which would bar this action was raised by ob- 
jections to évidence and by requests to charge; but we are saved the 
considération of the point because we think this action is not to be 
treated as one solely in trover. The first, third, and fourth counts al- 
lège merely the conversion of the certificates by Arnold to his own use, 
or to that of Reitz, and each is f ully and technically a count in trover ; 
but the second count is not so, in form or in substance. It allèges no 
technical conversion by Arnold or by Reitz, but says that Arnold, with 
intent to hinder, delay, and def raud the ;-ights of creditors and the 
rights of the trustée in bankruptcy, caused the money to be converted 
into negotiable instruments payable to Arnold, which he; turned over to 
Reitz, with intent to keep the same from the trustées, and so deprive 
plaintiff, as trustée, of the said negotiable instruments, "ail to the plain- 
tifif's damage in the sum of $20,000." This is a daim of damages for 
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diversion, rather for value upon conversion, and we consider it to be 
what, in Michigan practice, is called an "action on the case," to recover 
the damages, more or less, which the estate suffered by reason of 
Arnold's alleged tort. So interpreted, the action is not inconsistent with 
mère efforts to recover the property itself or to coUect damages from 
other tort-feasors. 

If the défendant had pointed out that the évidence of the Canadian 
proceedings was not admissible under the three spècified counts, or 
had requested the court to charge that there had been an élection of 
remédies which barred recovery under thèse three counts, it \y,ould hâve 
been necessary to décide the question which we bave passed; but 
defendant's offers and requests werc ail on the theory that the action 
was wholly one of trover, that the évidence was admissible for ail pur- 
poses, and that the action could not be maintained at ail. The limited 
admissibility of the évidence, and the limited bar which might resuit, 
were in no wise brought to the attention of the court. 

We are content to rest upon thèse grounds our conclusion that there 
was no réversible error in this subject-matter, because it is highly 
artificial to treat this cause of action as technically in trover. Arnold's 
substantial offense (if he committed any) was to aid Reitz in the con- 
cealing of and running away with this money; the inferred conver- 
sion by Arnold to his own use, which could make him liable in trover, 
was incidental, and did not really characterize his wrong against the 
estate. We think it the fair interprétation of the language hereafter 
quoted, in which the issue was submitted to the jury- and of the finding 
of the jury thereon (both interpreted with référence to the facts in- 
volved), that the real thing in controversy was not that kind of con- 
version by a wrongdoer to his own use which supports the typical 
trover action, and which is the basis of holding that the title of his 
transférée becomes good against the plaintiff. For thèse reasons this 
défense, as attempted in this case, should bave been presented and 
preserved with distinct référence to that partial application which we 
think was the only application which in any event could be permis- 
sible hère ; and this was not donc. 

[3] 2. Treating the suit as being an action against one of two joint 
tort-feasors, whose action bas taken property out of the bankrupt es- 
tate and put it beyond the reach of the trustée, we see no reason why 
it will not lie. It is not merely an action for a tort antedating the 
bankruptcy proceedings. For such a tort, participated in by the bank- 
rupt, very likely an action by the trustée could not be maintained, at 
least, if the transaction occurred, as hère, before the amendment of 
1910; and it may be assumed that, before that amendment, or perhaps 
even since, the trustee's rights resulting f rom conveyances made before 
the pétition is filed, and which are in fraud of creditors, are limited to 
pursuing and recovering the property. That concession does not reach 
this case. Although the statute says that the trustée, when appoint- 
ed, takes title as of the day of adjudication, the Suprême Court has 
held that, for many purposes, this title relates back to the filing of the 
pétition. Acme Co. v. Beekman Co.. 222 U. S. 300, 32 Sup. Ct. 96, 
56 L. Ed. 208; Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 
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h. Ed. 927, 46 L. R. A. (N. S.) 154. And we hâve applied this rule. 
Toof V. City Nat. Bank, 206 Fed. 250, 124 G. C. A. 118. 

By virtue of snch relation, the trustée, on October 21st and 22d, 
had a title to thèse funds which was good as against Reitz and his 
agents and attorneys. Upon familiar pfinciples, ail who are bound 
to admit the trustee's title, and who actively partiçipatè in depriving 
him of his property, must respond îor the damages, and nothing short 
of collection from one will bar proceedings àgainst another. It is not 
controlling that counsel hâve not found, nor hâve we, précédents for 
recovery by a trustée under such facts as thèse. To hold that the 
trustée cannot sue for tortious injuries inflicted upon the estate prop- 
erty intermediate the pétition and the adjudication is to say that dur- 
ing this period the estate may be destroyed with impunity. We think 
his right to bring such an action is clear. 

[4, 5] 3. As to the particulars of the so-called conversion or di- 
version, the évidence is consistent with eithèr one of two states of 
fact. ; It may be that, at various times before October 21st, Arnold 
had rèceived this money and was holding it as attorney and agent for 
Reitz, and that on October 21st and 22d, or thereafter, he turned it 
over to Reitz by delivering thèse certificates ; or it may be that the 
receipt by him of money from Reitz, the taking of certificates in Ar- 
nold's name, and the delivery of them to Reitz, were practically simul- 
taneous, and part of one transaction. One or the other of thèse things 
must be true, if the verdict of the jury was right. Défendant insists 
that each theory, aUke, is inconsistent with any right to recover; so 
they must be examined separately. 

Défendant says that if Arnold had possession of Reitz's money, and 
held it only as attorney for Reitz, it was Arnold's duty to pay it over 
to Reitz upon demand, and that this duty was not terminated by the 
filing of the pétition in bankruptcy; that this filing may create a lien, 
or rights in the nature of a lien, in favor of creditors, but it does 
not change the relations between the bankrupt and his attorney; that 
the bankrupt's title continues perfect as against his attorney, and the 
latter cannot refuse to recognize the title because it may eventually 
turn out to be subject to the claims of a third party. Thèse contentions 
might be granted without affecting this case ; and this is because of 
the effect of appointing a receiver. Reitz and Arnold cannot be heafd 
to claim ignorance of such an appointment. They had consented there- 
to, they knew that the order had been, made or would be made, and 
they were bound to know what the real fact was. This appointment 
vested in the receiver a possessory right superior to that of the bank- 
rupt and ail his agents, and it became the duty of Arnold to deliver 
this money to the receiver and not to Reitz. The title of the trustée 
by relation and the possessory right of the receiver merge, and wë sée 
no reason why, for the purposes of this action, the trustee's ri^ht is 
not thé same as if the acts in question had been committed after his 
appointment. 

If we turn to the other supposition of what may hâve occurred, 
we find it claimed that Arnold's action would hâve been that merely 
of a messenger for Reitz, who went to the bank and changed the fôrm 
of securities as requested; that for Reitz to change his funds from 
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small bills to large bills, or from currency to certificateSj ' wàs not a 
material change ; and that, to aid him in so doing, everi tq the ejstent 
of taking a momentary title to certificates, was neither conversiotj, nor 
diversion, nor participating therein. In view of the relation of attor- 
ney and client, it is at least true that there would be nothing necessarily 
wrongful in such action by the attorney, and ii there were nothing 
else, we might hesitate to affirm a judgment which had only such, a 
foundation ; but it appears that, a f ew days later, Arnold, as attor- 
ney for Reitz, made out the schedules in bankruptcy, and did not in- 
clude thèse f unds nor their proceeds in any form. If the çissumption 
of fact which we are now considertng — i. e., that Arnold took Reitz's 
money and obtained the certificates and gave them back to Reitz — 
is correct, this omission of them from the schedules was an active 
and a certain participation in the fraudulent diversion, and it would 
tend to characterize the previous taking of the certificates in Arnold's 
name as a thing done in order that there should be no record of themi 
in the name of Reitz. Upon this theory, also, we must hold that there 
was évidence sufficient to support the submission. 

[6] 4. The ultimate issue of fact is very simple. The plaintifï's 
theory we hâve stated. Arnold utterly denied having anything to do 
with Reitz in connection with thèse certificates. He testified that the 
money had been received by him (Arnold) from other sources; that 
it was to be turned over to one Howard, with whom Arnold .had had 
long-standing business relations; .that Arnold foUowed Howard's di- 
rections in obtaining the certificates and in taking them in his own 
name ; that he indorsed them in blank and deliyered them to Howard 
at Howard's requést; and that he never suspected that Reitz had or 
would. hâve anything to do with them until he learned, a few months 
later, they had been found in Reitz's possession. There was (perhaps) 
a family relationship between Howard and Mrs. Reitz, and only by 
the aid of that suggestion could Arnold imagine how the certificates 
reached Reitz. This dispute waâ submitted to the jury, as the deter- 
minative issue, by this language in the charge : 

"Thèse are the claiius of the parties, respectlvely, and, by thèse clalms are 
presented the important questions for you to détermine, and those questions 
are thèse: Did tlîe défendant purchase the flve certificates of deposit, aggre- 
gatlng $7,000 from the banks in Chicago with funds which' belonged to JMr. 
Reitz, or his estate in banltruptcy? . And did this défendant, ttcting with Mr. 
Reitz, conceal such money s and eonvert them to thelr use, ojt to the use of 
either of them, with the intent ta hinder, delay, and defraud the creditors 
of Mr. Reitz? If you answer those questions in the afiirflaatiye, your verdict 
will be in favor of the plaintiff in this case. If you answêr thbsé questions, 
or either of them. In the négative, your verdict wlll be in favor of the de- 
fendant." 

Arnold's story was considerably supported by documentary évidence 
and by testimony of pthers, and weare asked ta say that a jury had 
no right wholly to reject it, and to find against him a verdict based 
solely on inferences drawn from circumstancçs. Howard was déad; 
two other witnesses who could hâve supported Àrjipld in vitalpar- 
ticulars were dead; and Mr. and Mrs. Reitz were beyond the reach 
of the court, and neither testified. On one side was Arnojd's tèstimohy ; 
•on the other side were inferences from tlie cpnceded facts and impfoba- 
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bilitiés in his story. The whole issue wasone of credibility;: ànd this 
is peculiarly for the jury. Readin^ the record, and giving due weight 
to Afhbld's good standing as a business man, an attorney, and a î^ublic 
officér;we might hesitâte tosay that the prépondérance of évidence in- 
dicated that his whole testimony was a fabrication; but we certainly 
cannot'saythata jury hàd no righttbmake this finding. It is unneces- 
sary to considèr détails; the jury utterly disbelieved him; and the 
several suspicious facts tending to discrédit him f umish suiïicienl légal 
support for the verdict. • : ' 

[?] 5. Many assignmènts o£ error are directed to the admission of 
évidence. In a case'where the sole issue is as to defendant'S: fraud, 
and where thàt issue dépends upon his credibility as a witness, there 
must be a broad latitude in the admission oi évidence. It is enough to 
say of thesie assignments that we hâve examined the record as td ail 
of thëm, ànd do not findàiîything which calls for reversai. Only one 
rieeds spécial mention.' A bank cashier was allowed to testify that 
Reitz, shbftly béfore bankruptcy, in withdrawing funds f rom the bank, 
asked for currency, and wks persuaded to accept a draft. This con- 
versation Was not iii Arnold's présence; and it wasclaimèd to be ad- 
missible as a déclaration of one oftWo' conspirators, raade in further- 
ance of thëir object. We need not passi upon this ground of support. 
It àppeared beyond question that about this time Reitz diditurn a con- 
sidérable aniount of his assets into tash, and the jury had the right to 
draw, f rom this fact any proper feiferente. That he'asked for cur- 
rency' as a step iii getting it, or that he asked in one instance where 
he did not get it, could not add' enough to the existing basis for such 
inferenc«tb maîke the addition of substantial préjudice. 

[8] 6. Défendant requested a séries of spécial instructions bearing 
upon the inferentès of fact which -shOuld be or should not be drawti 
froiîl, certain items of évidence. Most of them were to the eiïect that 
the Conderrmàtory fraud of the défendant should not be inferred from 
this or that iteniof évidence introduced or spécifie conclusion reach- 
ed by the jury, and most of them^ might well hâve been given; but 
it is largely withjn the' discrétion of the trial judge in this way to 
emphâsize spécifie fàcts. It may be that each item of évidence may 
rightly be prohounced insufficient of itself to support a conclusion of 
fraud, and yet that coiiçliision niay wèll rest upon the composite ef- 
fect of ail tbe évidence. Not one of therequests was necessary to l)e 
given, as presehting a distinct theory of défense, not covered by the 
gênerai charge, as in Hendrey v. Uiiited States, 233 Fed. 5, - — G. C. 
.A.,-T— . in the rief usai of,;thesê fequests, ahd in determining ràther to 
submit the issue in the stiarp and clear way shown by the above quo- 
tatjon from the charge, the trial court did not exceed its proper dis- 
crétion. "'V "■ ■■ •', ' ■■;■"'• ■ ' 

There is âlsO an assignihent of error because the court re- 
,fused to instruct the jury thàt' fi'âiidtnust bé showh by clear and sat- 
isfàctpry 'proof," tjiat honèstj^, riùt /dîshbnesty, is presUmed, aiïd 'that 
the 'piàintiffV évidence 'rnuk éjcclyde the probability that the' trans- 
action was hbriest.Instttictiorisof' this général tettor hâve oftert been 
■approvéd (Walker V. Collins [C. C.A. 8] 59 Fed. 70, 73, 8 C. C. A. 
1;; but we fihd no contrblling or persuasive authority holding that 
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it is error not to give the jury this rule, unless such holding is in 
cases where circumstantial évidence was to be considered, and where 
the inference to be drawn therefrom was doubtful. Where the pri- 
mary facts are not in dispute, the Jury may well be warned against 
drawing a condemnatory inference from premises which will support 
also an exculpatory conclusion; but there is little, if any, reason for 
applying this rule where the issue is whether one or another set 
of primary facts is in accord with the truth. In the présent case, if 
the Howard story was false, the inference that the certificates were 
bought with Reitz's money and turned over to him by Arnold would 
be most natural, and if it was true that Arnold bought the certifi- 
cates with Reitz's money, took them in his own name, turned them 
over to the absconding bankrupt, omitted them from the schedules, 
and then tried to conceal the whole thing by his false testimony, the 
presumption of an intent to defraud creditors would be so violent as 
to be almost conclusive, and such a warning to the jury would not 
be worth while. Arnold does not claim that he supposed the money 
belonged to Mrs. Reitz, or thought that it became Reitz's after the péti- 
tion was filed, or had no reason to think that Reitz would run away. 
The instructions would hâve been appropriate to some such situation ; 
as the case was, the refusai was not error. 

[9] 7. There remains the subject of interest. Défendant requested 
the court to instruct that no interest could be allowed, except after 
suit commenced, the request was refused, and défendant excepted and 
assigned error. The court directed the jury, if it found for plaintifï, 
to include interest at the légal rate in Michigan, from and after Oc- 
tober 31, 1908. In this court the défendant has planted his whole 
argument on the theory that the action was one of trover, and, per- 
haps for this reason, has not argued the assignment of error relating 
to interest ; since in an action of trover the allowance of interest, un- 
der one name or another, after conversion, and at least after demand, 
has been sometimes approved. We hâve found that, for the purposes 
of this review, the action should not be treated as one really standing 
on a conversion by Arnold to his own use, but rather as one for gên- 
erai damages for a tortious injury to property rights; and, under 
thèse circumstances, we think we should overlook such waiver of 
this assignment of error as would otherwise resuit from the fact that 
it was not argued. 

[10] The gênerai rule is clear that in an action for tort interest, as 
such, cannot be recovered of right. The allowance of what corre- 
sponds to interest is discretionary with the jury, and the extent of 
plaintiflE's right in that respect is to hâve the jury consider the delay 
in reaching the verdict and judgment as one of the éléments in de- 
termining the amount of damages to be stated by the Verdict. "In cases 
of tort, its allowance as damages rests in the discrétion of the jury." 
Justice Field, in Lincoln v. Claflin, 74 U. S. (7 Wall.) 132, 139, 19 L. 
Ed. 106. "Undoubtedly the rule, in cases of tort, is to léave the ques- 
tion of interest as damages to the discrétion of the jury." Justice 
Shiras, in Eddy v. Lafayette, 163 U. S. 456, 467, 16 Sup. Ct. 1082, 41 
I* Ed. 225. And see District of Columbia v. Robinson, 180 U. S. 
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92, 107,21 Sup. Ct. 283, 45 L. Ed. 440, and Brent v. Thornton (C. 
C. A. 5) 106 Fed. 35, 38, 45 C. C. A. 214. , 

[11, i2]'The damages were nOt so surely Hquidated as to require 
interest by analogy to the rule -virhich in some jurisdictiûns awardsin- 
tèrest, upbh the conversion of property. 8 R. C. L. p. 537. Prima 
facie, the damages were the face of the certificates; but they would 
hâve been red^ced by anything whfch the trustée recovered in Cana- 
da before the trial or by anything which might hâve affected the face 
value of the certificates, and they might well hâve been increased by 
expenses or other losses sufïered by the trustée, as the direct resuit 
of the diversion. That défendant was unable to prove anything in 
mitigation, ànd that plaintiff did not claini by his biH of particulars any 
damages in excess of the certificates, does not affect the original char- 
acter of the damages. Nor is it certain that the jury, in its discrétion, 
would hâve given damages to the same amount. The fact that no 
demand was made ffom Arnold before suit brought might hâve con- 
vinced the jury that such award would be unjust. White v. United 
States (C. C. A. 5) 202 Fed. 501, 502, 121 C. C. A. 33. 

[13] Whatever view ëhould be taken of interest after the suit was 
begun, the assignment of error does not reach that question, and we 
are confined to the earlier period. We must conclude that it was er- 
ror to require the jury to include in the verdict the interest accruing 
before the date of suit, and for that reason the judgment must be re- 
versed, unless the trustée remits this excess. If, before the mandate 
goes down, the trustée makes t|iis remittitur in the court below, and files 
with the clerk hère a certified cppy thereof, the judgment so modified 
wiil be affirmed, but with costs tù the plaintiff in error. Lacking such 
remittitur, the judgment will bè reversèd, and a new trial awarded. 



SMITH et al. v. JENNINGS et al. 

(Circuit Court of Appeals, Fifth Circuit December 11, 1916.) 

No. 2928. 

1. Courts <g=>489(13) — Fbdebai, Courts — Jurisdiction. 

The fédéral courts sltting in equity hâve no gênerai Jurisdiction In 
matters of probate and the adinlDistra,tlon of decedents' estâtes. 

[Ea. Note. — For other cases, see Courts, Cent. Dig. § 1325 ; Dec Dlg. 
®=54S9(13).] 

2. Courts :<Sï=>489(13) — Fédéral Coubts^Jubisdiction. 

Whére the state courts hâve not takeii jurisdiction, a fédéral court slt- 
tiiig In equity may, on; the ground of dlversity of eitlzensMp of the 
parties, take jtirisdlctlon of prooeedings' Invoiving a decedent's estate only 
for the purpose ; of preserving the sauiie and determiniug the rights of 
credltors and others to share in thie estate. 

: [Ed. Note.^For other cases, see Courts, Cent Dig. § 1325 ; Dec. Dig. 
«&=»489(13).] , 

8, Courts <S=32P0 — Geokgia Courts oy Ordinart. 

The court of orxllnary of Georgla is à court of compétent jurlsdictloa 
to admlnlster the estate of decedenté. 

(Ed. Note.— Foi- othèr càsesi see Courts, Cent Dig. §§ 441, 442, 454, 469- 
. 471 ; Dec. Dig; <S=2t)0.]' 

A=3Fcir other cases aee same toplc & KEY-NUMBEIR 1d ail Key-Numbered Oigests & Indexes 
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4. EXECUTORS AND Administratobs ®=>29(4)— Bight' of AdmInisteatob— Col- 

LATERAt ÂTTACK. 

Where temporary admlnistrators wete appolnted by the court of ordi- 
■ nary of Georgia for Ihe covinty in whteh the estate of deeedent lay, the 
fédéral court cannot takê jurlsdiction > of a blll Involvlng the administra- 
tion of the estate, on the theory that such tetnporàry admlnistrators were 
not officers of the court Uecause. of Irregularltles and fraud' in their 
appointnient, for, the court of ordinary belng a court of compétent juris- 
dlction, Its appointnient could not thus be collaterally attacked. 

[Ed. Note. — For othèr cases, sèe Executors and Administrators, Cent. 
Dig. §180; Dec. Dlg. .@=»29(4).] ■ 

ù. Courts ©=5505 — Autiiobity m Administrators — Appointment. 

Though administrators are aeting under temporary letters, whlch might 
hâve been issued by the clerk, but were issuèd by the ordinary, they are 
nevertheless otlicers of the court of ordinary, and a contrary clalni, as a 
basis for the fédéral court's taklng jurisdlçtion of a suit Involvlng the 
estate, cannot be supported. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 1410 ; Dec. Dig. 
<S==>505.] 

6. Courts <S=>505 — ^Court of Ordinary — Conflicting Jurisdiction. 

Where a pétition for the administration of an estate was filed wlth 
the court of ordinary, such court, though not in actual possession of the 
estate, is entitled to possession, and bas such jurisdiction over the ad- 
ministration proceedings that tUCrfederal court cannot entertain jurisdic- 
tion of a bill involvlng the estate on the theory that no administration 
was pending. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 1410; Dec. Dlg. 
<S=>505.] 

7. Courts <S=5505- — Jurisdiction — Grounds of. 

A court of equlty cannot take jurisdiction over an estate to prevent 
waste and dissipation, uniess the adnilnistratloii is vacant and the dan- 
ger of loss Imminent, and so, where administration was pending, the 
fédéral court cannot take jurisdiction. 

[Ed. Note.— For other cuses, see Courts, Cent. Dlg. § 1410; Dec. Dlg. 
iS=>50o.] ' ' , ' 

8. Executors and Administrators <S=ï>2&(4) — Title— -Right to Coleaterai. 

Attack. 

Where temporary administrators had given adéquate bond, and addl- 
tional temporai-j' administrators, who were qualified to aot, had been 
appolnted, the right of the original temporary administrators cannot be 
questioned In a suit where It was sought to secure the appointment of a 
receiver by the fédéral court on the ground that such administrators 
had recelved their appointment through fraud and irregularltles. 

[Ed. Note. — For other câsès, see Executors and Administrators, Cent. 
Dlg. § 180; Dec. Dlg. ®=>29(4).] 

9. Courts <g=>505 — Administration — Appointment of Receiver. 

Temporary administrators were appolnted by the ordinary pursuant to 
the Cîeorgia practice. Thereafter a bill was filed in the fédéral court 
seeklng the appointment of i a receiver, it belng eontended that the ad- 
ministration was vacant, because the temporïiry administrators had no 
right to carry on the business of the décèdent. Hcld that, as it dld not 
appear that there was any necesslty for the carrying on of any business 
except the conduet of decedent's plantation, and his famiing opérations 
were in the hands Qf bis tenants, a receiver, who would hâve no greater 
power to carry on the business, caanot be. appolnted on the theory that 
the administration was vacant. 

[Ed. Note. — For other cases^ see Courts, Cent. Dig. § 1410; Dec. Dlg. 
<@=>505.] ■ . , . , ■ ■ 

@=3B'or other cases see same topic & KKY-NUMBER in ail Key-Numbered Digests & Indexes 

- ■ ■ 288F.— 4 -■ ■' ■■'' ' ■ 
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10. OouBTS «asSOS — SioKiriiBS — Wastb. 

Whent temporaj7 admlnlstrators had glTen sufflcient bonds in th« 
amount of $1,000,000^ and a number of them were persons of property, a 
recelver cannot be appolnted by the fédéral court on the ground of waste 
or dissipation Of assets* thougb tbe admlnlstrators were clalmed to bave 
eiceeded thelr autborlty. 

tBd. Note.— For other cases, see Courts, Cent Dlg. | 1410; Dec. Dlg. 
€=»50S J 

IL OOUBTS (S=»606 — FBDKEAI. ÇO0BTS — JUBISPICTIOW. 

The fedsral courts baye no autborlty tostay prooeedlngs In the state 
court, whll© they are In progrès» and before they are concluded by the 
final judgment or decree, save In the aîd of bankruptcy proceedings or 
thelr own pretiously acqulred JUtlsdlctlon. 

[Ed. Nota— For other cases, see Courts, Dec. Dlg. iS=>508.] 

12. COUBTS ^=>509 — FïDtoAL CotTBTS — JuîlSDIOTION. 

A bill for the appolntment of a recelver to conserve the estate of a 
décèdent canfiot bé nialntalned, on the ground thàt thé décree of the 
ordlnary appointlng temporary admlnlstrators was obtalned through 
fraud of the pai'tles, for, whlle the fédéral courts may relleve agalnst a 
judgment of the state court Induced by £raud, such judgment must be final, 
and It cannot be presumed that, upon the granting of the permanent let- 
ters of administration, injustice wlll be done. 

[Ed. Note.— Fur other cases, see Courts, Cent Dlg. $| 1364-1371 ; Dea 
Dlg. <S=s>509.] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

Bill by Zadock Smith and others againSt Mrs. M. S. Jennings and 
others. From interlociitory orders appointing receivers, etc., défend- 
ants appeal. Reversed and remanded, with directions. 

For opinion below, see 232 Fed. 921. 

Thls Is an appeal by the défendants In the court below from two Intérlocu- 
tory orders, made by the District Court on May 1, 1916, appointlng receivers 
for the estate of James M. Smith, deceased, and enjolnlng Interférence wlth 
the possession of the receivers of the property and assets of the estate when 
acquired. James M. Smith died a résident of Oglethorpe county, Ga, Intestate, 
on the llth day of December, 1915. At the time of bis death he was possessed 
of a large amount of Personal and real property, and was operatlng a large 
plantation In the county of his résidence. He was unmarrled and had no di- 
rect taeirs. Upon the nlght of the day of bis death application was made by 
his manager, bis bookkeeper, a nelghbor and the judge of the superlor court 
to the ordlnary for temporary letters of administration upon the estate of 
the Intestate. The ordlnary granted the temporary letters upon the appll- 
cants' giving bond in the sum of $50,000, double the amount of the Personal 
estate, as represented to the ordlnary by them. The applicants made thelr 
application upon the basls of belng credltors of James M. Smith. Thelr stat- 
us as credltors Is, however, disputed by the plalntlffs In tbis cause. Subse- 
quently, on December 14, 1916, two addltlonal temporary admlnlstrators were 
appolnted by the ordlnary, on the request of certain of the défendants, who 
alleged tbemselves to be hetrs anâ next' of kln to tbe décèdent. Upon thelr 
appolntment and qualification, the temporary admlnlstrators took possession 
of the assets of the estate, and were in iwssession at the tIme of tbe fillng 
of the blll of complalnt In tbis cause, and are In possession stilL Subs»- 
quently, and before tbe maklng of the orders appealed from by the District 
Court, the temporary admlnlstrators gave a new bond In tbe sum of $1,000,000, 
wlth sufflcient surety. 13ie Personal assets of the estate were many times In 
excess of what they were represented to the ordlnary as belng, when he flrst 
appolnted the temporary admlnlstrators. Application was made by three of 

0=oVor othn eues >«• Hunt topic â: KBT-NUUBER In aU K«]r-Numb«r*d DigwU 4t Id4«zw 
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the temporàry admînistratorg for permanent letters to the court of ordinàry 
of Oglethorpe county, and on this application a citation was issued and pub- 
lished, retumable on the first Monday of February, 1916. Varions caveats 
were thereaf ter lodged with the ordinary agalnst this application. The hear- 
Ing on the citation and the caveats was pending and undisposed of when the 
hill of complaint in this case was fil éd. Certain claimants filed a bill in the 
superior court of the Cherokee circuit of Georgia on February 23, 1&16, ask- 
ing the appolntment of reeelvers of the estate, and seeking to enjoln the 
temporàry administrators from Interférence with the assets, and an order to 
that effect was made by that court. After thlB order had been modlfied by a 
newly appolnted judge of the superior court, by directing the reeelvers not 
to take possession, the complalnants dlsmissed their blll in the state court. 
Varions irregularities and acts in excess of their légal powers are charged 
in the blll of complaint in this cause to hâve been committed by the temporàry 
administrators in the administration of their office, but It is not shown by 
the record that the assets of thé estate were belng wasted or dlssipated by 
the temporàry administrators. 

This was the situation of the estate when the blll of complaint In this cause 
was flled by the plalntiflfs on Maroh 2, 1916. The plalntifCs clalmed to be the 
children of Nancy Smith, by her husband, William H. Kimbrell, and that 
James M. Smith was an illeglthnate chlld of Nancy Smith, born before her 
marrlage to Kimbrell. The purpose of the blll, as shown by its prayer, was 
to enjoln the applicants for permanent letters of administration and the ca- 
veators from proceeding In the court of ordinary of Oglethorpe connty, and 
the ordinarj' from maklng such appolntment ; fOr appolntment of reeelvers 
under the blll, to take charge of the estate and hold it under the orders of 
the District Court; that the temporàry administrators be enjoined from In- 
terfering with the reeelvers, when appolnted; that ail persons clalmlhg any 
demand agalnst the estate be requlred to intervene and set up such demand; 
that ail persons claimlng to be heirs at law of James M. Smith be requlred to 
Intervene in the bill and set up their respective clalms, so that one final 
decree might be rendered settllng ail questions ; that the receivers be author- 
ized by orders of the District Court to pay debts due by the estate; that the 
plalntiffs be decreed to be the true heirs and next of kin of James M. Smith 
and entitled to the assets, after payment of debts; and for gênerai relief. 
Upon the flllng of the blll, the District Judge made an order temporarily re- 
stralning the administrators from changing the status of the estate, exeept 
to coUect and préserve the assets, untll further order of the court, and direct- 
ing the défendants to show cause on the flrst Monday of Aprll, 1916, why an 
injunctlon should not be granted and a recel ver appolnted as prayed in the 
bill. Pendlng the hearlng the défendants answered the bill, and numerous oth- 
er claimants Intei-vened thereln and flled cross-bills, for the purpose of as- 
serting their alleged interests in the estate. When the rule to show cause 
came on to be heard, évidence was submltted by ail parties, and the court 
thereupon entered the orders, from whlch this appeal is taken, appointing re- 
eelvers of the estate and assets of the intestate and enjoining the temporàry 
administrators from Interferlng with their possession. From thèse orders an 
appeal was allowed by this court, and a supersedeas granted by it on appli- 
cation of the défendants to the blll, in May, 1916, after a hearlng. The ap- 
peal now cornes on for final disposition. 

Alex C. King and John L. Tye, toth of Atlanta, Ga., Samuel H. 
Sibley, of Union Point, Ga., Horace M. Holden, Howell C. JÊrwin, 
and Hamilton McWhorter, ail of Athens, Ga., E. F. Noël, of I^exing- 
ton. Miss., and Kihg & Spàlding, of Atlanta, Ga., for appellants. . 

J. S. James and J. R. Bedgood, both of Atlanta, Ga., E. H. Callo- 
way, of Augusta, Ga.,'John J. Strickland, E. K. Lùmpkin, arid Stephen 
C. Upson, ail of Athens, Ga., F. H.. Colley, of Washington, Ga., H. H. 
Perry and W. A. Charters, both of Gainesville, Ga., Wm. M. Howard, 
of Augusta, Ga., Thomas j. Shackelford atid Henry S. West, both of 
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Athens, Ga., Homer Sutton, of Cornelia, Ga., and Stanht^e Érwin, 
of Clarksville, Oa., fdr appelleés. 

Before PARDEE and WALKÉR, Circuit Judges, and GRUBB, Dis- 
trict Jùdge. ! 

GRUBB, District Judge (after stating the facts , as above). 
[1,2] The solution of the question presented by the appeal dépends 
upon the' extent'of the jurisdiction of a United States District Court, 
sitting in equity, over the gênerai adrtiinistration of the estâtes of 
decedents, in cases wheré; a state court of gênerai jurisdiction in mat- 
ters of probate hasalready acquired jurisdiction of the estàte- That 
the courts of the United States^ sitting in equity, hâve no gênerai juris- 
diction in matters of probate and the administration ôf the estâtes of 
decedents, is well settled. In the case of Brodenck's Will, 21 Wall. 
503, 22 h. Ed. 599, the Suprême Court denied jùrîsdictioh to the Cir- 
cuit Court of the United States to set aside the probate of a will for 
fraud. In the case of Byers v. McAuley, 149 U. S. 608, 1-3 Sup. Gt. 
906, 37 L. Ed. 867, the Suprême Court held that': ' 

'■The fédéral courts hâve nO: orlgtnal jurisdiction In respect to the adminis- 
tration of decedents' estate?, and they cannot by entertp.ining jurisfTiction of 
a suit agalust the administrator, whlçh tliey hâve thé power to do in certain 
casesidraw to themselves the full possession of the res, or invest, themsélves 
\yith the authority of deteroJining ail clalms agalnst it." 

. .A^aîn, in the same case (149X1. S. on pa^e 619, 13 Sup. Ct. 910, 37 
L. Ed. 867), the Suprême Court' said:, 

"If original jurisdiction of the administration of estâtes of deceased per^ 
sons were in the fédéral court, it might by dnstituting such an udmiii-stration 
and talïing possession of the estate, through an adminisitrator appointed by 
itself, draw to itsfelf ail controversies affecting that estate, irrespectirt» af-tlii^ 
eitizeuship of the respective parties. But it hns no original jurisdiction, Ju 
respect to the administration bf ^ deceased person. It 4id not in this case 
assume to tabe- possession of thé estate in the tirst iiistauce, and it fannot, 
tiy eiitertaining jurisdiction of a suit again.«!t the administrator, draw tO; itself 
the full possession of the estate, or the power of determining ail claims ngalnst 
or to It." 

And (149 U. S. on page 620, 13 Sup. Ct. 910, 37 E. Ed. 867) the 
court said: 

"Oùr conclusion, therefore, Is that the feileral court erred In talilng any ac- 
tion or maklngany deoree looUlng to the tuere administration of the estate, 
or In attempting to adjudlcate the rights of citizen» of the state, as between 
themselTes. The state court had proceeded go far as the administration of the 
estate 'carrles It forward to the tlmô when distribution may be had. In pther 
words, the debts of the estate had been paid, and tlie estate v^as ready for 
distribution, but no adjudication had been made as to the distributees, and 
in that exigency the Circuit Court mlght entertain jurisdiction. In favor of 
ail citlzens of other states, to détermine and award thelr shares In the estate. 
Further than that It was notât Uberty to go." 

ïn ithe case of Simmons v. Saûl, 138 U. S. 439, 11 Sup. Ct. 369, 34 
L.; Ed. 1054, thè Suprême Court heid that : ! 

"A. court of equity will not entertain jurisdiction to ^et aside the grant- 
Ing of lèttérs ot administration upoij a Succession in- Louisiàna on the ground 
of fraud, and will not give rellerby oharglng purchàsers at a sale made by 
the adminiîitrator under order of ttie court, and those derivlHg title from them, 
as trustées lu favor of aUeged heirs or représentatives of t^iç deceused." 
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Referring to the case of Broderick's Will, 21 Wall. 503, 22 L. Ed. 
.599, the court said (138 U. S. 460, 11 Sup. Ct. 376, 34 L. Ed. 1054) : 

"With the single exception that that case was brought to set asldè the 
probate of a will, and this was brought to set aside the granting oî letters 
of administration upon a succession, the two cases are as much alil^e as two^ 
photographs of the same person, the linéaments of * * * fraud being 
more distinctly brought out in the bill in the Broderlek Case than in the Mil 
in thi.s case. Both were bills in equity, brought by the alleged helrs at law of 
a décèdent to set aside and annul a decree of a court of probate, and ail the 
subséquent proceedings, includlng the order of sale and the sale itself. Both 
alleged fraud in the procureraent of the respective decrees, and knowledge of 
the fraud by the défendants — actual knowledge in the Broderlek Case, and 
constructive knowledge in this case. * * * We think the décision in that 
case is applicable to the whole of this case upon the question of fraud, and 
thus obviâtes the necessity of adverting any further to the question of the es- 
tablishment of a trust, as against the défendant, in favor of the complain- 
ants." 

In the case of Garzot v. De Rubio, 209 U. S. 283-302, 28 Sup. Ct. 
548, 556 (52 L. Ed. 794), the Suprême Court said : 

"But this does not tend in any way to establish that it was the purpose 
of Congress, in creating the District Court of the United States for Porto 
Rico, to endow that court with an authority, not possessed by the courts of 
the United States (Farrell v. O'Brien, 199 TJ. S. 89 [25 Sup. Ct. T27, 50 h. Ed. 
101]) to exercise purely probate jurisdietion to adnilnlster and settle estâtes 
in disregard of the authority of the local court as created and deflned by law." 

In the case of Goodrich v. Ferris, 214 U. S. 71-80, 29 Sup. Ct. 580, 
583 (53 L. Ed. 914), the Suprême Court said: 

"Manifestly, that case (Roller v. Holly, 176 U. S. 398 [20 Sup. Ct. 410, 44 L. 
Ed. 520]) is not in any particular analogous to the one under considération, 
which is a case involving the dévolution and administration of the estate of 
a décèdent, a sub.iect peeuliarly withln state control. Case of Broderick's Will, 
21 Wall. 503-519 [22 L. Ed. 599]." 

Thèse citations make it plain that, even in cases where the statë court 
of proper probate jurisdietion has not acquired prior jurisdietion, the 
jurisdietion of a fédéral court in equity has well defined limitations, 
It cannot draw to itself the gênerai administration of the estate of a 
décèdent, nor can it adjudicate the claims of parties thereto, uniess 
there is présent the necessary diversity oî citizenship and the rèquisite 
amount to confer jurisdietion. When the jurisdictional requirements 
are présent, the court stops with the adjudication as between such of 
the parties as hâve the jurisdictional qualification. Having determined 
their claims to a share in the estate, the parties are remitted to enforce 
their claim to the state jurisdietion where the estate is being admin- 
istered. So that in this case, if there had been no question of prior 
jurisdietion in the court of ordinary of Oglethorpe county, it would 
still not hâve followed that the District Court could hâve drawn to it- 
self the full administration of the estate of the décèdent, James M. 
Smith, as it attempted to do by the appointment of receivers of the 
assets of the estate, and the direction to the temporary administrators 
to surrender the assets in their hands to the receiver of the District 
Court. The bill also sought to enjoin the appointment of permanent 
administrators by the ordinary, and to require ail persons having claims 
against or an interest in the estate of the décèdent to propound their 
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daims in thé District Couft. The rehef sought was the settlement of 
decedent's estate in the District Court, and the appointment of receivers 
was to effectuate.that end. Our conclusion in this respect is that the 
jurisdiction of the District Court could hâve been properly invoked, 
even had the state court of ordinary not first acquired jurisdiction, but 
for two purpbses : (a) To préserve the assets of the estate, pending 
administratiojji in a state Court of compétent probate jurisdiction, when 
they were shown to be in danger of waste or dissipation; and (b) to 
adjudicate claims of creditors or next of kin or heirs to share in the 
estate, whcre the necessary parties were citizens of différent States, 
and the ambunt involved conferred jurisdiction in the fédéral court. 

[3] However, when the bill was filed in the District Court, the court 
of ordinary of Oglethorpe county had already taken jurisdiction of the 
administration of the estate of James M. Smith. The court of ordi- 
nary was a court of compétent jurisdiction to administer the estâtes of 
deeedents: ' It/had jurisdiction of the estate of James M. Smith, who 
was a résident of and died in Oglethorpe county, leaving assets therein. 

[4] We think the record shows that the court of ordinary was in the 
actual possession of the assets of the estate when the bill was filed, 
through its temporary administratofs. That they were in actual pos- 
session is clear. It is claimed that, owing to irregularities and fraud 
in their appointment, they should not be considered officers of the 
court which appointed them, and hence that their possession was not 
its possession. It is claimed that to procure their appointment and 
qualification they misrepresented'ïo the ordinary their status as credi- 
tors of ihe intestate and the anlount of the personal assets of the es- 
tate. We do ;nqt think that such irregularities, if proven, would divest 
the temporary administrators of their officiai character in a collatéral 
proceeding in a court of concurrent jurisdiction, though it might sub- 
ject them to remoyal by the court of their appointment. 

In the case of Simmpns v. Saul, 138 U. S. 439-457, 11 Sup. Ct. 369, 
375 (34 L. Ed. 1054), the Suprême Court, speaking approvingly of the 
case of Duson v,,Dupre, 32 La, Ann. 896, in which the right pf a Per- 
sonal représentative to maintain a suit was collaterally denied by the 
trial court for irregularities in his appointment, said: 

"The case was trted on tbbse exceptions, and the district court held them 
sufflcieht, and thereupon dismlssed the actions. Upon appeal, the Suprême 
Court &of Louislana] reversed the judgment and held: 'In our opinion the dis- 
trict judge erred in. allowlng thls collatéral attack on the judgment of the 
probate court. Thé late parlsh court of St. Landry had probate jurisdiotlon, 
and wàs excluslvely compétent to grant and issue letters of administration 
in àll successions properly opened in that court. Défendants contend that, thls 
succession was not properly opened in that court, for the reasons urged In 
their exceptions. TJiis déniai présents a question of fact, that the deceased 
■was not a résident of thls parlsh, and thàt, havlng left Helrs who were rési- 
dent? 'of thls.' â;àt«?,hlfe succession was iiot vacant, s6 as to necessitate or jus- 
tify the apptflntnient of a curator. Thefee questions can be looked Into and ad- 
Judlcateàiupon ônly in a direct action rbefore the same court, or before the 
tribunal now vested wltb, original probate jurisdiction in the parlsh of St. Lan- 
dry. No prlnclple of our jurisprudence is more flrmly establlshed than the 
fdllowing: "Letters of administration mkke fuU proof of the party's capaclty 
until they be revoked. They ïnust hâve their effect, and the regularity of the 
proceedings on which they issue cannot be examined collaterally." ,This rule 
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was laid down in early days, » • * and lias been sanetloned, conflrmed, 
and consecrated by an unbroken liiie of décisions of tliis court dowa to tlie 
présent day.' " 

We think the District Court, while the temporary letters of adminis- 
tration were outstanding and unrevoked by the court granting them, 
should hâve recognized the officiai character of the temporary admînis- 
trators, and that their possession of the assets of the estate of James 
M, Smith was by virtue of their office as temporary administrators, and 
hence was that of the court of ordinary. In the case of Bvers v. Mc- 
Auley, 149 U. S. 608, 615, 13 Sup. Ct. 906, 908 (37 L. Ed. 867;, the 
Suprême Court said: 

"An administrator appointed by a state court Is an ofRcer of that coui-t ; 
lils possession of tlie deeedent's property is the possession takén in obédience 
to the orders of that court; it is the possession of the court, and it is a pos- 
session which cannot be disturbed by any other court. Upon this proposition 
we hâve direct décisions of this court." 

[5] Nor do we think that the fact that the administratorp were act- 
ing under temporary letters, which might hâve been issued by the 
clerk, thou^ they were not, makes them less the officers of the court 
granting the letters, or their possession of the assets of the estate they 
represented less than of the court appointing them. 

[6] However, it is not necessary that the court of ordinary should 
hâve been in the actual possession of the res, when the bill was iîled, 
to give it the prior right to possession of the res. It is enough that it 
first acquired jurisdiction of the administration of the estate of James 
M. Smith, and that the possession of the assets of the estate was neces- 
sary to its proper administration in the court of ordinary. This is the 
settled rule of the fédéral courts. Adams v. Mercantile Trust Co., 66 
Fed. 617, 15 C. C. A. 1 ; Empire Trust Co. v. Brooks, 232 Fed. 641, 
146 C. C. A. 567; Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 
38 L. Ed. 981 ; Farmers' Loan Co. v. Lake St. R. Co., 177 U. S. 
51, 20 Sup. Ct. 564, 44 L. Ed. 667; Wabash R. R. Co. v. Adelbert 
Collège, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. Ed. 379; Palmer v. Tex- 
as, 212 U. S. 118, 29 Sup. Ct. 230, 53 L. Ed. 435. 

Citation had issued upon the application of L. K. Smith, N. D. Ar- 
nold, and A. C. Erwin for permanent letters of administration before 
the bill of complaint was filed in the District Court, and the hearing 
upon the citation and certain caveats, subsequently interposed to it, 
was then set in the court of ordinary. This gave the court of ordinary 
prior jurisdiction of the administration of the estate, without regard 
to the actual possession of the temporary administrators. That pos- 
session of the assets of the estate by the court of ordinary was neces- 
sary to its administration in that court goes without argument. Hav- 
ing first acquired jurisdiction of the res, and the possession of the res 
being essential to the exercise of its jurisdiction, the court of ordinary 
was entitled to such possession as against the District Court. With 
référence to the administration of estâtes of decedents, the court of 
ordinary was a court of compétent gênerai jurisdiction. 

[7] It is said that, conceding the right of the court of ordinary to 
retain its prior jurisdiction of the administration of the estate and to 
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the possesssion' of the assets thereof after the appointment of an ad- 
ministrator, yet the interposition of a court of equity was necessary, 
pending the granting of permanent letters, to préserve the assets f rom 
waste and dissipation, and to be surrendered to the personal représenta- 
tive when appointed. The jurisdiction o£ a court of equity to protect 
the assets of an estate from loss is settled. There are, however, tvvo 
conditions to its exercise : The, administration must be vacant, and the 
danger of loss imminent. 

In the case of Underground Electric Raiiway Co. v. Owsley, 176 
Fed. 26, 99 G. C. A. 500, the Court of Appeals for the Second Circuit 
held that: 

"A Circuit Court of tlie United States, as a court of equity, lias no Juris- 
diction of a purely probate proceedlng, which Is not a matter of equity cogni- 
zance, nor lias It tlie power to undertakethie gênerai administration Of the es- 
tate of a deeeasejl person, but It may,' as a court of equity, having the fùll 
jurisdiction of the English Courts ôf Chancery, as they existed at the tlme 
of the adoption of the Constitution, in a suit where it has jurisdiction of the 
parties, appoint a recelver of an estate pending the probate of a vvUl, in the 
absence of the appointment of a custodian by the probate court, and ttiis al- 
though proceedlngs for the probate of the wlll and the appointment of an ex- 
ecutor are pending in such court, which hâve been delayed by reason of litl- 
gation between parties in interest." 

In that case, no temporary administrators had been appointed in New 
York, wheré aUcillary letters had been applied for, the prim'ary ad- 
ministration pending in Illinois, though the New York statute author- 
îzed such appointment. Of that statute the court said (176 Fed. 38, 
99 C. e. A. 512): 

"In our opinion, the appointment of a temporary admlillstrator under this 
statute would adequately protect the interest of the complalnant and other 
creditdrs." 

The court appointed a receiver to hold the assets until a temporary 
administrator was applied for and appointed by the Surrogate's Court, 
and then to turn the assets over to him; if none was appointed, then 
to hold the assets till the permanent letters issued and surrender them 
to the permanent administrator. Circuit Judge Coxe, dissenting, ex- 
pressed the view that the pendeocy of the administration in the Sur- 
rogate's Court gave that court jurisdiction of the assets of the estate, 
and nO receiver should for that reason hâve been appointed iby the 
Circuit Court. 

[8] The appellees contend that (a) the administration was vacant, 
and (b) the assets in danger of dissipation and loss. 

(a) The contention in this respect is that the appointment of the tem- 
porary administrators was a nullity because of f raud in the représenta- 
tions made as to the <|ualifications of the applicants and the amount 
of personal property of :the estate. At the time, the receivers were 
appointed by the District Court, the temporary administrators were 
acting as such and in possession of the assets of the estate; they had 
then givenbond adéquate, in apiou^ and surety, and .additional tem- 
porary administrators had been appointed, who wejie qualiiîed to act. 
Under thèse circumstances, we do not think that the administration of 
the estate should hâve been treated as vacant, so as to justify the in- 
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terposition of a court of equity, through a receiversliip, f or its protec- 
tibri. Until removed in a direct proceeding, in the court of . their ap- 
pointment, we think the temporary administrators were to be regarded 
as officers of that court, upon collatéral attack. v 

[9] It is said, however, that the Georgia statute authorizing courts 
of ordinary to issue temporary letters of administration, as construed 
by the Geùrgia courts, confers such limited authority ontempo'rary ad- 
rriinistrators as to make them inadéquate to manage an estate like that 
in controversy. The statute states the purpose of the appointment to 
be "for the purpose of eollecting and taking care of the eff'CCts of the 
deceased." It has been held that a temporary administrator has no 
power to continue the business of the intestate, though the permanent 
administrator is given that power. Irvine v. Wiley, Ordinary (Ga.) 
90 S. E. 69. The record does not show the necessity fpr the con- 
tinuance of any of intestate's businesses, except the conduct of his 
plantation. His other enterprises were not being conducted by intes- 
tate at the time of his death. His farming opérations were conducted 
by tenants. Some latitude is to be allowed the temporary administra- 
tor. His gênerai duty is to take care of and collect the eflfects of the 
deceased. He has 'the implied authority to do what is nepessary to ac- 
complish the duty imposed, and the extent of his authority will vary 
with the character of the estate. We think the powers conferred on 
temporary administrators should be held, adéquate to accomplish the 
purpose of their appointment, viz., the collection and taking care of 
the efïects of the intestate, and in the usual and customary way. A 
receiver, appointed as a mère custodian, could do no more. 

[10] (b) The appellees also contend that the record makes out a 
case of waste and dissipation of the estate, calling for the appoint- 
ment of a receiver. The bill contains some gênerai averments with 
relation to danger of loss and dissipation. When examined, the facts 
show no more than acts alleged to hâve been donc in excess of the 
authority of temporary administrators in the management of the es- 
tate. There is no sufficient showing of a wasting or destruction of as- 
sets. At least two of the temporary administrators are men of prop- 
erty ; they are ail under a bond in the sufficient amount of ,$1,0CX),0(X), 
in addition to their personal responsibility. Any irregularities com- 
mitted by them should be redressed by the court which appointed 
them. If waste and dissipation is ever a ground of interférence by a 
court of equity, where the administration is not vacant, but subsisting, 
no such case is made out by the record hère. It is also to be observed 
that while the superior court of Georgia, exercising chancery juris- 
diction, is given superintending power over the court of ordinary in 
matters of the administration of estâtes, no such supervisory jurisdic- 
tion is vested in the fédéral courts. They are courts of concurrent, not 
of superior, jurisdiction to the state courts of ordinary. The superior 
court might, therefore, well interfère in cases where a fédéral court 
would not. 

[11, 12] The appellees also contend that the District Court had ju- 
risdiction to entertain the bill for the purpose of setting aside a judg- 
ment of the state court, obtained by fraud of the parties, citing Simon 
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V. Southern Ry. Co., 236 U. S. 115, 35 Sup. Ct. 255, 59 L. Ed 492. 
Such relief can only be had, as against a final judgnient of the state 
court, when there is an attempt tô enforce it. The fédéral courts hâve 
no authority to stay proceedings of state courts, while they are in 
progress and before they are cohcluded by final judgment or decree, 
except in aid of bankruptcy proceedings or of their own previously 
acquired junsdictiori. In aie case of Simmons v. Saul, 138 U. S. 
439, 11 Sup. Ct. 369, 34 L. Ed. 1054, the Suprême Court held that^ 

"A court ift eqnlty will not entertaln jurisdlctlon to set aslde the grant- 
ing of letters of administration upon a succession in Louisiana on ttie grounâ 
of frand." 

Mtich less will it arrest the state court in proceeding to grant per- 
manent letters of administration because of a possibility that the state 
court willnot dô justice. The presumption is just the other way. Nor 
will it move to set aside the grant of mère temporary letters of admin- 
istration because of alleged irregularity or fraud in their procurement, 
and appoint receivers to supplant the temporary administrators. Al- 
leged irregularities or fraud in the appointment of receivers by a féd- 
éral court would be no ground of interposition by a state court of eq- 
uity, where the fédérât court had first obtained jurisdiction. 

For thèse reasons, we think the District Court erred in appointing 
receivers of the estate of the décèdent, and in enjoining and directing 
the teliiporary administrators to sufrender the assets of the estate 
in their hands as administrators to the receivers. 

The District Court, in a. prôper case, under the bill filed, if the neces- 
sary parties can be brought into court without defeating its jurisdic- 
tion by reasori oî there being no diversity of citizenship, has jurisdic- 
tion to entertain and détermine the respective rights of citizens of 
différent states, claiming an interest in the estate of the intestate. 
Whether, éven for that pur pose, the bill can be maintained success- 
fully, in the absence of the permanent administrators as parties de- 
fendant to represent the estate, and, if not, whether they can be made 
parties to the pending bill, upon their appointment are questions that 
may require considération. For thèse reasons, we will not direct the 
dismissal of thé bill, but leave counsel to take such further steps, if 
any, as they may be advised. 

The orders appealed from will be reversed, and the cause remanded 
for further proceeding not inconsistent witli this opinion. 



In re MULLINGS CI^OTHING CO. 

(Circuit Court of Appeals, Second Circuit. November 14, 1916.> 

No. 70. 

1. CoHPOBATioNS <S=»617(2n — LandiX)rd and Tenant <E=»4&(1) — Dissoluition, 
— Effect. 

Wliere a corporation, after entering into a contract of lease, was dis- 
solved before the commencement of the term, such dissolution dld not 
tenninate the lease and exonerate the corporation from liabillty for 

€=9Far oUier cases see saine toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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rent; the dissolution belng in the nature of an antidpatory breach, 
warrantlng the lessor In suing for damages. 

[Ed. Note. — For other cases, see (Corporations, ; Cent Dlg. j 2449; 
Dec. Dig. <g=>617(2); Landlord and Tenant, Cent. Dlg. .§ IIT; Dec Dlg. 
«S=»49(l).] 

2. Landlord and Tenant <@=»109(1) — Stibbendkb — Natuee op Subiubndeb. 

Surrender may be by express agreement of the parties or by opération 
of law. 

[Ed. Note. — For other cases, see Landlord and Tenant, Dec Dig. 
<S=»109(1).] 

3. Eecbivees <S=>91 — Lkasks — ^Atjthobitt of Receiveb. 

Upon insolveney of a corporation and aptolntment of a recèlver, thé 
latter may reject a lease prevlously entered Into by the corporation, and 
a protest to the recelver Is unnecessary to protect the lessor*» rlght of 
action for breach. 

[Ed. Note.— For other cases, see Hecelrers, Cent Dlg. U 161, 168 ; 
Dec. Dlg. <S=»91.] 

4. Landlobd and Tenant €=»109(4) — S-obbbndeb — Opération 0* Law. 

After a corporation entered into a contract of lease, the dlrectors 
Tôted for dissolution, and on pétition therefor, and for the winding up of 
the corporation, a recelver was appolnted by the state court. The re- 
celver repudlated the lease, and, after paylng the rent due for thelast 
mouth under the old tenancy, he delivered the keys tb the purchaser of 
the corporate property, whlch remained in the demised premises. The 
purchaser retalned the premises for one month, paylng the old reatal, 
and then vacated the same, dellvering the keys to the lessor, who entered 
and took possession. Thereafter the corporation was adjudicated a 
bankrupt, whereupon the lessor presented a claim in bankruptcy for 
breach of contract of lease. The daim was dlsallowed by the référée, a 
pétition to liquidate the same being dlsmlssed, and a supplemental péti- 
tion, settlng forth the loss on a subséquent lease contract for the same 
term entered Into by the lessor, was also dlsmlssed. Held that, as tne 
lessor was bound to mlnimize the damages, and as the question of sur- 
render by opération of law usually dépends on the intention of the par- 
ties, there was no surrender by opération of law, for, as'sudi' protest to' 
the recelver is unnecessary, it would be useless to protest to; the coi^)»- 
ratlon. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dlg. § 
364; Dec Dlg. .©=>109(4).] 

5. Damages <e=962(4) — Bbea.ch of Tenanct — Mitigation of Damaoes. 

Where a tenant breaches an executory contract of lease, the lessor 
should make efforts to minimlze the damage, and may relet Ûie property 
for a less amount. 

[Ed. Note. — For other cases, see Damages, Cent Dig. §§ 128-131; Dec. 
Dig. <Ê=»62(4).] 

6. Bankbuptct <©=»20(1) — Jtjeisdiction of Fïdebal Couetb. 

The bankruptcy law (Act July 1, 1898, c 541, 30 Stat 644) is para- 
mount, and the jurisdictlon of the fédéral courts In bankruptcy is exclu- 
sive, supplanting ail proceedlngs under state Insolveney laws. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. «=>20(1); 
Courts, Cent Dlg. { 1331.] 

T. Bankkuptct «=»20(2) — Tbt7Stee — Fowebs. 

Where, after a recelver had been appolnted in the state court to wlnd 
up the affairs of an insolvent corporation, on pétition for dissolution, the 
corporation was adjudged a bankrupt, and a trustée was appolnted, the 
trustée is entitled to the assets in the hands of the recelver, and is not 

«ssFor other case* im sam* tapie * KET-NUUBBR In ail K*]r-Nuiiib«rid DlgMta & IndsxM 
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botind by the tecelrer'g répudiation of a lease entered Into by the corpo- 
ration. 

[Éd. Note. — For other casesi see Bankruptey, Cent. Dig. § 23; Dec. 
Dig. is=»20(2).] 

8. Bankbuptcy <S=s>314(1) — Claims — Contingent Claim. 

Contingent claims, which are those that at the time of the flUng of the 
pétition In bankruptey It Is: uncertaln whether the bankrupt wlU ever 
become liable to pay, are not provable under the Bankruptey Act of 
1898... ,; . 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 469, 471, 
478, 483, 485; Dec. Dig. ®=>314(1).] 

9. Bankrvptcts ®=»318(2) — Olaims^-Erovable Claims — Bbeaoh of Con- 

i.,;TBAPT pF LeAS?. 

By reason of dissolution a corporation breached an exeeutory contract 
for the lease of premlses and thereafter was adjudged a bankrupt. 
Banî^r.Aet July 1, 189gi, c, 541, § 63b, 30 Stat. 563, (Comp, St. 1913, § 
96^t), déclares that Unliquidated Claims âgalnst a bankrupt may, pur- 
suant to application to the court, be llquldated In such manner as It 
sbalb dicect, and inay thereafter beproved and allowçd against bis 
estate. Held that, notwithstandlng a coyenant to pay rent créâtes no 
debt until the tlme for payment arrives, yet as the corporation was 
guilty of an anticlpatory breacb, renderlng It liable in damages, a «lalm 
therefor migbt be proven against the estate. 

[Ed., Note. — For other cases, see Bankruptey, Cent. Dig. § 482; Dec. 
Dig. <3=»318(2).3 

10. BANkkuPTCY <S=»314(2) — Claims Pbovable— Rent. 

À cOvenant to pay rent créâtes no debt untU the tlme stipulated for 
payment arrives, so that rent accruing under a lease after flllng of a 
pétition in bankruptey, ordinarily, Is not provable against the estate as 
a flxed liablllty owing at the time of the flllng of the pétition. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 470 ; Dec. 
Dig. <©=>314(2).] 

Appeal from the District Court of the United States for the Dis- 
trict of Gonnecticut. 

In the matter of the bankruptey of the Mullings Clothing Company. 
From an order (230 Fed. 681) dismissing the pétition of John B. Mul- 
lings for a rèview of the rulings of the référée, petitioner appeals. 
Order vacated and set aside, with directions. 

Thls cause comes hère on appeal from a decree of the United States Dis- 
trict Court for the District of Connectlcut. The Mullings Clothing Company 
Is a Connectlcut corporation, and on December 30, 1914, filed a voluntary péti- 
tion In bankruptey, and on the same day was adjudicated a bankrupt. A 
trustée of thë estate was eleeted and qualifled, flllng a bond in the sum of 
$40,000. John B. Mullings, as a credltor of the Mullings Clothing Company, 
presented a clalm against the bankrupt's estate in the sum of $20,000 for 
breach of contract of leaséi Objection to thè allowanee of the clalm was 
rdade by the trustée of thè bankrupt and by some of the credltors, and the 
objection was. 'sustalned by the référée, who dismlssed thé pétitions to liqul- 
date the clalm. A pétition to review was heard In the District Court, and an 
order was entered and thé clalm dlsallowed, and the pétition for liquidation 
was dismlssed. 

Lawrence L. Lewis, of Waterbury, Conn., for appellant. 
' Tèrrence F. Càrmody, William J. Larkin, Jr., and Walter E. Mon- 
âgan, ail of, Waterbury, Conit., for appellee. 

Before GOXE, ROGERS, and HOUGH, Circuit Judges. 

®=>Fb*' other case* see same topio & KEY-NUMBER In ail Key-Nuniberea Dlgests & Indexée 
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ROGERS, Circuit Judge (after stating the facts as above). The 
question for this court to détermine is whether a lessor has, a prov- 
able claim in bankruptcy when the corporation to which he has leased 
votes to wind up and dissolve and secures the appointment of a re- 
ceiver in proceedings for dissolution who has repudiated the lease 
prior to the beginning of the term and prior to the proceedings in 
bankruptcy. 

The claimant, John B. Mullings, was the owner of a build- 
ing in the city of Waterbury, in the state of Connecticut. On 
July 25, 1913, Mullings entered into a contract of lease writh the Mul- 
lings Clothing Company by the terms of which the latter leased a 
portion of the building for the term of five years from the Ist day 
of October, 1914, for an annual rental of $12,000, which was payable 
in monthly installments of $1,000 each month. At the time of the 
exécution of this lease the Clothing Company was in possession of the 
premises under a prior lease,. which was to expire on October 1, 1914, 
and for which a rental of $800 a month was agreed to be paid. 

On August 19, 1914, the directors of the Clothing Company voted 
to wind up its aflfairs, and two days later ail the stockholders of the 
company petitioned the state court in Connecticut to appoint a receiv- 
er, as authorized under the statutes of the state, and prayed for the 
dissolution and winding up of the corporation, and such a receiver 
was appointed. The receiver, acting under instructions of the court 
which appointed him, repudiated the lease, which was to begin Oc- 
tober 1, 1914. The lease provided that, in case the rent should re- 
main unpaid for 10 days after the same became payable under the 
terms of the lease, the lease would thereby terminate, and the lessor 
might then recover possession in the manner prescribed by the Connecti- 
cut statu te relative to summary process, and the necessity of demand on 
the part of the lessor for the rent and for re-entry for condition bro- 
ken, as at common law, as well as to that of the actual notice to quit 
as required by the statute, were expressly waived by the lessee. 

The receiver continued in occupation of the premises until the 
end of October, 1914, and paid $800 rent for that month, which was 
accepted by the landlord as payment in full for that month. The 
receiver then turned over the premises to a Mr. James, who had pur- 
chased from him the stock and fixtures of the company, and James 
occupied during the month of November, and paid the landlord $800 
rent for the month. The keys were then turned in to the landlord, 
who entered and took possession. A new tenant was found for the 
premises, and the landlord executed a lease to him on January 28, 
1915. This lease was to begin on March 1, 1915, and to run for a 
term of five years at an annual rental of $9,000. The rental thus 
obtained was $3,000 a year less than that which was to be paid un- 
der the repudiated lease. 

At the first meeting of creditors after the Clothing Company was 
adjudicated a bankrupt, the lessor ofïered for prôof his claim against 
the estate in the sum of $20,000 for breach of thé contract of lease; 
the premises at that time not having been relet. It was objected to 
on the ground that the lease had been rejeèted by the receiver and that 
the claim was unliquidated. The référée disallowèd the claim, on thé 
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ground that it was for rent to accrue, and therefore a contingent claim, 
and on the ground that there had been à surrender. Subsequently, 
and afterthe lessor had re-leased the premises for the balance of the 
term for $3,G00 a year less rent, a supplemental pétition was filed, by 
the permission of the référée, stating the fact of the re-lease, and ask- 
ing damages in the sum of $15,000, that amount represehtirig the dif- 
férence between the rental as fixed by the original lease and the amount 
which the lessor was able to secure in re-leasing. The District Judge 
has sustained the rulings of the référée, and has dismissed both péti- 
tions for the liquidation of the claim. 

[1] The dissolution of a corporation does not terminate a lease un- 
der the modem law. In People v. Nation^ Trust Gornpany, 82 N. Y., 
283 (1880), the court, referring to. the; claim: that the dissolution of a 
corporation terminated the lease and that the covenanfc to pay rent 
ceiasèd to ïbe obligatory, said : '> 

"We do not regard the dissolution as hatlng ariy such effeçt. Undér the 
statutes of this State, cri the dissolution of a corjwi'fttlOri; Us assets beeonïe 
a trust fund for the payment of its debts, and thèse ihclude debts tp mature 
as well as accrued indeWedness, and ail engagements entered into by thp cor- 
poration, which, bave not been fully saiisfled or càneeled. Tbese cànnot be 
canôélèd wlthout the eoiiserit ôfthé partj^ holding théni, and receiVers of dis- 
solred corporations are aiitborized to retaln ont of their assets a suflicient 
amount to cantsel and discharge such open; and subsisting engagements." 

And in 10 Cyç. .1313, speaking of thp du,ty ofa receiyer of a dissolv- 
ed corporation,; it is said: : 

"He is not therefore boiuid, If to do so wUl be prejudicial to the, intereats 
of the creditors, to comply with theiCoyenants of the lease made to the cor- 
poration by pay/ng rent in fuU; but he may allow thé leasé to be forfeited, 
and allovf'thé lessor tô intervene pro Intereàsè'siio to reccpver hi's dlstributive 
share of aily rents acCrulng prior to thë'dàte of theiforfeiturè." 

In Schleid^r y,', Dielmaj], 44 La. Ànn. 462, 10- South., .934 (1892),: 
judgment W3S claimed ,3gainst défendants as.liquidatprsof the L,ouis- 
iana Brewing ; Company for the .sum of $97,209.18, whiçh it was 
claimed: should be paid out of, the assets in the hands of the liquida- 
tors. It appears that the plaintj.ff had a contract with the Louisiana 
Brewing Company,: whereby the latter agreed to furnish him with 
ail .the béer he required for bottUng purposes, and to furnish bpttïing 
béer to no onç else for and during a term pf five years, with the rigbt 
in himat his option to continue ;th© contract in force for an additional 
period.of five years; but prior to the expiration of the term of five 
years the çorpora,tiQn by a vote of. its stpckholders resolved to dis- 
solve, and its affairs: were placed in the hands of the défendants as 
liquidators. The plaintifï claimed the obligation of the contract re- 
mained; unbroken, notwithstanding the dissolution of the corporation. 
In the course of its opinion the Suprême Court said: 

:"It cannot be doubted that the liquidation of a corporation has the Immé- 
diate effect of terminatlng ali of its purely Personal obligations, and of rele- 
gating the beneflclariçs thereunder to an action in damages in keeping with 
Its covenants." 

For reasons, however, not material to the case before us, the judg- 
ment of the court below was reversed. 
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In Roehm V. Horst, 178 U; S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953 
(1899), the court held that wheré a contract is renounced before per- 
formance is due, and the renunciation goes to the whole contract and 
is absolute and unequivocal, the injured party may treat the breach as 
complète and bring his action at once. The year before this décision 
was rendered this court had announced the same principle in Marks 
V. Van Eeghen, 85 Fed. 853, 30 C. C. A. 208 (1898), in an opinion 
writteh by Judge Wallace. The doctrine had been announced in Eng- 
land in 1853 in Hochester v. De la Tour, 2 El. & Bl. 678. And be- 
fore its adoption by the Suprême Court of the United States it had 
been almost universally accepted by the courts of this country. 

In voting to wind up, and in taking steps to dissolve and securing 
the appointment of a receiver in the state court for that purpose, the 
corporation lessee renounced the lease and at the same time disabled 
itself from performing it. It put it out of its power to occupy be- 
fore the time arrived for the new terra to begin. And the law is well 
settled that, where a party to an executory contract puts it out of his 
own power to perform it, there is an anticipatory breach, which gives 
the other party an immédiate right of action for the damages. Black 
on Rescission and Cancellation, volume 1, § 210 (Ed. 1916), and the 
cases there cited. Hence in Lovell v. St. Louis Life Insurance Co., 
111 U. S. 264, 4 Sup. Ct. 390, 28 L. Ed. 423, the Suprême Court held 
that, where a life insurance company had terminated its business and 
transferred its assets and policies to another company, this in itself 
authorized the insured to treat the contract as at an end, and to sue 
to recover back the premiums already paid, although the time for the 
performance of the obligation of the company had not arrived. And 
Mr. Justice Bradley, speaking for the court, said: 

"Where one party to an executory contract prevents the performance of 
it, or puts It out of his own power to perform it, the other party may regard 
it as terminated and demand whatever damage he has sustained thereby." 

In Pennsylvania Steel Co. v. New York City Ry. Co., 198 Fed. 721, 
744, 117 C. C. A. 503 (1912), this court held that, where a party to 
a contract puts it out of his power to perform it, there is an anticipa- 
tory breach, which gives the other party an immédiate right of action 
for the damages which he sustains thereby, and that where one party 
is a corporation, its insolvency and the appointment of a receiver, who 
refuses to further perform, is such a disablement, and the breach 
dates from the receiver's appointment. 

In the case at bar when the directors voted to dissolve the corpora- 
tion, and ail the stockholders united in asking the state court to ap- 
point a receiver under the statute to wind up its afïairs, and the re- 
ceiver was appointed by the court for that purpose, and he repudiated 
and abandoned the lease, there was in ail this such a répudiation 
of the lease as amounted to an anticipatory breach, and such a putting 
it beyond the power of the corporation to perform its agreement as 
gave to this plaintifï an immédiate right of action for damages. As 
this court said in Pennsylvania Steel Co. v. New York City Ry. Co., 
supra : 

"The situation is the équivalent elther of an out and out répudiation or of 
a complète disablement, and In elther case the contract is broken." 
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In such.a case the' lessor hàs a right to sue foii the anticipatory 
breach, and 'a right to be paid his éamàges out of the assets in the 
hands of .the liquidating' receivjer. If that were not true, he would be 
remediless; the corporation bèing insolvejlt and determined to cease 
business and go but of ■ existéncei < 

In Kalkoff: v. Nelson, ÔOMinn. 284, 62 N. W. 332 -(1895), the cor- 
poration rhad enterC'd into a leasê for a térm of 10 years àt a reserved 
rent of $6,000 a. year. ' Proceedings wère institutèd to • dissolve the 
corpora'tion, whîéh had become insolvent, and. a^ receiver was appôint- 
ed, and the corporation ■ dissolved. The receiver repudiated the lease, 
which had about 7 years still to .run. The lessors claimed the right to 
damages growing out of the abandonment of the. lease and that their 
claim was provable against the assets of . the corporation. This was 
Opposed onthe ground that. it was contingent and unliquidated. The 
coiirt held that the lessors had à right Itoprove their claim and to 
share in the distribution of the assets. The court said : 

"Now, the' corporation, l>y Its voluntary dissolution, dlsabled itself from 
ever performlng the Obligations of the covenant in the lease :to pay the stlpu- 
lated rent; and, the receiver havlng declined to accept the beneflt^ of the 
lease, abandoned It as an asset of the corporation, and vacated thé deinised 
premlses, the breach of the contraet to pay rent for the unexpired term be- 
c'ame total and final. Thereupon a cause of action Immediately accïued to 
the appellants for the recovery of their damages, présent and prospective, for 
the loss of their contraet * * ♦ In the case at bar the corporation has, 
by its voluntary dissolution, praetically committed suicide, and when its es- 
tate is administered it ceases to exlst. Therefore, if the corporation cannot 
be held liable for a total breach of its exCeutory contra cts, the law hàs armed 
It, and ail other domestic Corporations, with the power to tèpudiate ail the ob- 
ligations of their executory contraets, by simply instituting proceedings by 
its stockholders for a voluntary dissolution. It Is clear that the.-eorporation 
must be held liable in damages for this total breach of its executory contraet 
to pay the rent reserved in the lease for the full term. It is true the damages 
are unliquidated, and thatlt cannot be shown wlth absolute certalnty that the 
appellants, except for the breach of the contraet by the corporation, would 
hâve completely executed the contraet on their part, so as to become entltled 
to its full beneflts; but the same dlffleultles , are presénted in a greater or 
less degree in ail actions for the recovery of damages for the breach of execu- 
tory contra cts. Any difflcultles, real or supposed, in ascertalning the damages 
in this case, cannot defeat the action." 

In People v. St. Nicholas Bank, 151 N. .Y. 592, 45 N. E. 1129 
(1897) a corporation leased for a term of 5 years at a rental of $12,- 
000 a year. The corporation during the term became insolvent, and 
proceedings were instituted for its dissolution, and a receiver was ap- 
pointed. Shortly àfter his appointment he vacated the prernises, 
whereupon the lessor leased to a third party at a rental of $9,000 a 
year for the balance of the term. The lessor tben presented a claim 
to the receiver for the différence between the âmount of rental re- 
served under the original 'lease and the amount reserved in the sub- 
letting, which was $9,000. The claim was rejected by the receiver, 
and this the Court of Appeals held was error. The court declared 
that the lessor's claim "was definite and without any élément of con- 
tingency." 

In McGraw v. Union Trust Co., 135 Mich. 609, 98 N. W. 390 
(1904), a bank had made a lease for 5 years, and before the expira- 
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tion of the term the premises became vacant becaùse of the insolvency 
of the bank and the appointment of a receiver. The question was 
whether the lessors were entitled to hâve their claitn^ for damages aris- 
ing from the breach of the covenant allowed by the receiver as à claim 
against the bank's estate. It was claimed that rent which bfecame due 
after the appointment of the receiver, he having repudiatéd the lease, 
did not constitute a claim within the gênerai banking act. The lessors 
insisted' that the claim was not contingent, but absolute, and theref orê 
provable against the assets. The court adopted that View of the mat- 
ter and said: 

"Tlie bank had the right to make the lease when It did, and had It eontin- 
ued In business and abandoned the premises, and the lessor, in aceordance 
with the terms of tlie lease, had re-entered and relet the premises. at a loss, 
there eould be no question but the lessor would hâve a remedy over against 
the bank. ïhe following cases — and we think they are in accord with the 
weight of authorlties — recognize the same right in tîie lessor wliere the prem- 
ises are vacated because of the insolvency of the corporation and the appoint- 
ment of a receiver" — citlng a number of cases. 

[2] From what has been said it is évident that the lessor had a 
claim for breach of the lease, which could be enforced against the 
assets in the hands of the receiver, unless he had lost his right by 
an acceptance of a surrender of the premises, which extinguished 
any liability for rent accruing thereafter. Surrender may be by ex- 
press agreement of the parties or by opération of law. That there 
was no surrender by express agreement is certain. Was there any 
by opération of law? 

[3] The District Judge was of the opinion that the lessor accepted 
the surrender of the premises, and he says that the lessor had not 
protested the répudiation of the lease. But there is nothing in the 
record which shows that he did not protest. It does not appear wheth- 
er he protested or did not protest. As the law gives the receiver 
the légal right to reject the lease, there was no reason why the lessor 
should protest against the receiver's action, The action of the cor- 
poration in voting to go out of business and to dissolve amounted to 
ah' abandonment of the lease, subject to the right of the receiver to 
elect to adopt it, should such a course seem désirable. We do not 
understand that under such circumstances the lessor is any more 
bound to make a protest to the corporation than he is bound to make 
it to the receiver. 

[4] In cases of surrender by opération of law the rule is that wheth- 
er or not a surrender had been effected ordinarily dépends upon the 
intention of the parties. 24 Cyc. 1162; Miller v. Dennis, 68 N.' J. 
Law, 320, 53 Atl. 394; Schulenburg v. Uffelmann, 106 Mich. 453, 
64 N. W. 460; Oldewurtel v. Wiesenfeld, 97 Md. 165, 54 Atl. 969. 
There is nothing in this case indicating that either party' understood 
that the lessor was releasing a claim for $20,000 when he took the 
keys after the corporation had voted to go out of business and the re- 
ceiver had repudiatéd the lease, and it is not reasonable to suppose 
that he' intended to do it, or that it was supposed he intended to do 
it. The mère acceptance of the keys is not in itself sufficient to show 
an acceptstnce oi a surrender. Stern v. Thayer, 56 Minn. 93, 57 N. 
238 F.— 5 
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W. 329; Lucy v. Wilkins, 33 Minn. 441, 23 N. W. 861; Bowen v. 
Clarke, 22 Or. 566, 30 Pac. 430, 29 Am. St. Rep. 625 ; Sully v. 
Schmjdt (Super. Ct. Buff.) 11 N. Y. Supp. 694, reversed on other 
grounds in 147 N. Y. 248, 41 N. E. 514, 49 Am. St. Rep. 659. It 
has been held, too, that an attempt to relet after abandonment does 
not in itself show an acceptance of a surrender. Castler v. Hender- 
son, 2 Q. B. D. 575 ; Redpath v. Roberts, 3 Esp. 225 ; Joslin v. Mc- 
Ivcan, 99 Mich. 480. 58 N. W. 467; Gaines v. McAdam, 79 111. App. 
201. And the doctrine has been announced in a number of cases that 
an actual reletting of the premises does not show an acceptance of 
a surrender, and does not release a tenant from his liability. Marshall 
V. John Grosse Clothing Co., 184 111. 421, 56 N. E. 807, 75 Am. St. 
Rep. 181; Meyer v. Smith, 33 Ark. 627; Miller v. Benton, 55 Conn. 
529, 13 Atl. 678; Crown Manufacturing Co. v. Gay, 9 Ohio Décis. 
(Reprint) 420. 

[ 5 ] In a number of cases, it is true, it has been held that under 
certain circumstances a reletting shows an acceptance of the surrender. 
Gray v. Kaufman, etc., Co., 162 N. Y. 388, 56 N. E. 903, 49 L. R. A. 
580, 76 Am. St. Rep. 327; Buckingham Apartment House Co. v. Da- 
foe, 78 Minn, 268, 80 N. W. 974; Pelton v. Place, 71 Vt. 430, 46 
Atl. 63. But, whatever may be the gênerai rule as to the eiïect of 
retaining the keys and reletting the premises without making objec- 
tion, we are satisfied that under the circumstances of this case it did 
not as a matter of law hâve the eiïect of releasing the lessee frpm 
its liability for the damages caused by the breach. When a corpora- 
tion votes to cease business, and institutes proceedings in the courts 
for its dissolution, and is in default on the rent under a lease which 
provides that, if the rent remains unpaid for 10 days after the same 
becomes payable, the lease would thereby terminale and the lessor 
might re-enter for condition broken as at common law, and thereafter 
the keys are lef t with the lessor, and he relets the premises for the 
balance of the term, thèse f acts, without more, do not show an ac- 
ceptance of the surrender and a release of the lessee from the obliga- 
tion to make good whatever loss results from the breach of the lease. 
The landlord was in duty bound to make reasonable effort to mitigate 
the damages arising from the breach and this was what he did, and ail 
that he did, in reletting the premises. 

[6] But, as before noted, while the winding up proceedings were in 
the State court, the corporation filed its voluntary pétition in bank- 
ruptcy. This makes it necessary to consider whether the lessor had 
the right to prove his claim in bankruptcy. 

[7] The bankruptcy law is paramount, and the jurisdiction of the 
fédéral courts in bankruptcy is exclusive. In re Watts & Sachs, 
190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933 (1903). The appointment 
of the trustée superseded the jurisdiction of the state court, and the 
trustée was en'titled to the assets in the hands of the receiver and took 
the property of the bankrupt. That he was not bound by the répudia- 
tion of the lease by the Connecticut receiver is clear. He was free to 
adopt or repudiate the lease within a reasonable time as he might 
deem for the best interest of the estate. He did not see fit to adopt 
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it and expressly repudiated it. The breach of the contract remained 
as before, and the landlord still had his right of action. Was it a 
provable daim in bankruptcy? The. District Court, as already stated, 
thought nôt because it was a contingent claim. 

[8,9] The Bankruptcy Act of Aug. 19, 1841 (5 Stat. 440, c. 9), 
and that of March 2, 1867 (14 Stat. 517, c. 176), provided for the 
allowance of contingent claims. The présent act, however, makes no 
provision for the proof of such claims, and it is well understood that 
they are not provable. We hâve no doubt that, while in this case the 
lessor's claim vi^as unliquidated at the time the pétition in bankruptcy 
was filed, it was not contingent. The cases already discussed show 
that it was not contingent. A contingent claim is one as to which it 
remains uncertain, at the time of the filing of the pétition in bank- 
ruptcy, whether or not the bankrupt will evef become liable to pay it. 
H it is certain that hé is liable to pay it, although it may be uncertain 
how much he will hâve to pay, the claim is unliquidated, but it is not 
contingent. And if one party to an executory contract renounces it 
withotit cause, or disables himself from.performing it, the other party 
may consider the contract as broken and brin g an action immediately 
to recover the damages. : The liability in such cases is therefore not 
contingent, but absolutely fixed. 

The Bankruptcy Act in section 63a spécifies the debts which may be 
proved ànd allowed against the bankrupt's estate. There are five 
classes of debts se specified. We are not now concerned with any of; 
them except the fourth, which reads: ' 

"Those founded upon an open account, or upon a contract express or Im-, 
plied." 

It is true that section 63b provides that : 

"Unliquidated claims against the bankrupt may; pursuànt to application to 
the court, be liquidated In such manner as It shall direct, and may thereafter 
be proved and allowed against his estate." 

This, however, relates merely to procédure, and does not define an 
additional class of debts which are provable. In Dunbar v. Dunbar, 
190 U. S. 340, 350, 23 Sup. Ct. 757, 761 (47 L. ^d. 1084) (1903) the 
Suprême Court declared that : ■ 

"That paragraph * * ♦ adds nothing to the class of debts which mlght 
be proved under paragraph 'a' of the same section. Its purpose is to permit an 
unliquidated daim, coming within the provisions of section 63a, to be liqui- 
dated as the court should direct." 

Is the claim which the landlord is seeking to assert one which arises 
upon a contract? We bave no doubt that it is. A claim for dam- 
ages for the breach of an executory contract is a claim "founded upon 
a contract," within the meaning of the statute, and is provable in bank- 
ruptcy. This court so held in Re Frederick L. Grant Shoe Co., 130 
Ped. 881, 66 C. C. A. 78 (1904), and in Re Stem, 116 Fed. 604, 54 C. 
C. A. 60 (1902). A claim for damages for the breach of an executory 
contract of leàse, wrheré the lessee is a corporation and bas voted 
to wind up and its stockholders hâve applied to the court for the ap- 
pointment of a receiver to wind up its aflfaifs and dissolve the cor- 
poration, is, in pur opinion, a claim founded upon a contract and prov- 
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able in bankruptcy. The provable debts are those which existed at 
the time of the filing of the pétition in bankruptcy. Zavelo v. Reeves, 
227 U. S. 625, 33 Sup. Ct. 365, 57 L. Ed. 676, Ann. Cas. 1914D, 664 
(1913). In this case the obligation incurred by the répudiation of the 
lease existed at the time of thé filing of the pétition. 

[10] We do not overlook the doctrine that a covenant to pay rent 
créâtes no debt until the time stipulated for the payment arrives, and 
therefore that rent accruing under a lease after the filing of a péti- 
tion in bankruptcy against the lessee is nût provable against his estate 
as a fixed liability absolutely owing at the time of the fiHng of the 
pétition. Such a claim we hâve held to be contingent, and nbt prov- 
able in bankruptcy. That doctrine was applied by this court in Re 
Roth & Appel, 181 Fed. 67, 104 C. C. A. 649, 31 L. R. A. (N. S.) 270 
(1910), and we hâve no doubt that tt was correctly applied. But that 
doctrine is not at ail relevant to the f acts of this case. This is ' an 
action for breach of contract, occasioned by the steps taken to wind 
up and dissolve a corporation, which breach occurreiii prior to the bank- 
ruptcy. It has no analogy to a case of Ordinary bankruptcy of an 
inscrivent tenant. The filing of the pétition in bankruptcy in such a 
case does not terminate the relation of landlord and tenant, but the' 
tenant remains liable for the future rent as it accrues. It does not 
end the capacity of the tenant to engage in future business and to 
acquire other assets which can be reached by the lesseé in subséquent 
proceedings for the payment of the rent which subsequehtly accrues. 
It does not in volve an abandonntent of the lease, and ddes not disable 
the tenant from afterwards performing its covenants. 

The order dismissing the pétition for liquidation of claim, as sup- 
plemented and amended, is vacated and set aside, with directions to 
reinstate the pétition, and to take such further steps as may be neces- 
sary in accordance with this opinion. 



LOUIE DAI V. UNITED STATES. 
(Circuit Court of Appeals, Third Circuit. Deceinber 23, 1916.) 

No. 2146. 

1. Aliens <g=»32(8) — Exclusion of Chinesb — Déportation Pboceedings — 

Evidence. 

In proceedings to déport a Chlneses person, évidence held Insufflclent to 
show that défendant had been recently smuggled Into the United States, 
notwiJthstanding hls contradictory statement that a Canadlan certlflcate, 
showlng hls récent a,rrlval there, was hls. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. | 84; Dec. Dig. 
«=>32(8).] 

2. Aliens <S=>32(8)— Exclusion of Chinesb — Bueden of Pboof— MEftCANTiLB 

Status — "Satisfactoby Evidence." , , 

Under Chinese Exclusion Act May 5, 1892, c. 60, § 3, 27 Stat. 25 (Cbmp. 
St. 1913,^ 4317), provldlng that any Chinese person, or persons of Chinese 
descente shall be adjudged.to be unlawïuUy wtthln the Unltied States, un- 
ies» he shall estaWish by affirmative proot to the satisfaction of the Jud«e 

€=>For other cases see samé toplc & KEV-NUMBER in ail Key-Nuinbered l3igests & Indexes 
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or commissloner his right to reraain, when construed In the light of the 
Intent manifested by the Chinese exclusion législation, one elaiming to 
be a merchant must prove that fact, not merely prima facie, but beyond 
a reasonable doubt; "satisfactory évidence" being tliat whicli ordinarily 
satisfles an unprejudiced mind beyond a reasonable doubt. 

[Ed. Note. — For otlier cases, see Aliens, Cent. Dlg. § 84; Dec. Dig. 
<S=»32(8). 

For other définitions, see Words and Phrases, First and Second Séries, 
Satisfactory Evidence.] 

3. Aliens ®=>21 — Exclusion of Chinese — ^Statute — Mekchants. 

Tlie Chinese Exclusion Act, though not excluding merchants, embraces 
ail Chinese vcithin its terms, and imposes on ail, including marchants, 
certain requirements as a condition to the privilège of remaining in this 
country. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 74; Dec. Dig. 
<@=>21.] 

4. Aliens iS=>23(2) — Exclusion of Chinese — Mekchant — Change of Status. 

A Chinese person, who was a. merchant during the period of registration, 
does not lose his right to remain in the country by thereafter becoming 
a laborer. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 77; Dec. Dig. 
<S=523(2).] 

5. Aliens <S=»32(8) — Exclusion op Chinese — Evidence — Merchant. 

In proceedings for the déportation of a Chinese, who was a. laborer 
when he was arrested, évidence held to show, notwithstanding the finding 
of the commissloner and of the lower court to the contrary, that he was a 
merchant during the registration period. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig. 
<S=»32(8).] 

6. Aliens <g=»32(8) — Exclusion of Chinese — Evidence — Weight. 

The language of the Chinese Exclusion Act, prescribing the character 
of the testlmony required of défendant in déportation proceedings, does 
not aùthorize a judicial offlcer arbitrarily to disregard it ; but it must 
be welghed, accepted, reconciled, or rejected, like other testimony. 

[Ed. Note, — For other cases, see Aliens, Cent. Dlg. § 84; Dec. Dlg. 
«=32(8).] 

7. Aliens ®=»32(12, 13) — Exclusion of Chinese — Déportation Pboceedings 

REVIEW FiNDINGS OF FaCT. 

A flnding of the commissloner and the District Court agalnst the clalm 
of a Chinese person that he was a merchant can be inquired into and 
reversed by the appellate court, though that court wiU be very slow in 
dlsturblng such a flnding. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 95; Dec. Dig. 
<&=532(12, 13).] 

8. Aliens ®==>32(6) — Exclusion of Chinese — Admissibility of Evidence — 

Testimony of Chinese. 

The provision of Chinese Exclusion Act May 5, 1892, § 6, as amended 
by Act Nov. 3, 1893, c. 14, § 1, 28 Stat. 7 (Comp. St. 1913, § 4320), relatlng 
to a Chinese laborer who fails to produce his certificate of registration, 
which requires him to prove his résidence by at least one crédible witness 
other than Chinese, does not extend to section 3 (section 4317), relating to 
proof by other Chinese of their right to remain; and one elaiming to 
h&ve been a merchant during the registration period may prove that fact 
by Chinese witnesses. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 94; Dec. Digj 
.<S=32(6),] ,- . . , , 
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Appeal f rom the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Proceeding by the United States against Louie Dai, alias Mar 
Ginn, for his déportation as a Chinese laborer unlawfully within the 
United States. From an order of déportation, défendant appeals. 
Reversed. 

James Mercer Davis, of Camden, N. J., for appellant. 
Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst. 
U. S. Atty., both of Philadelphia, Pa. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. This is an appeal from an order of 
déportation. The appellant (défendant below) was çharged v/ith be- 
ing a Chinese laborer unlawrfuUy within the United States* in viola- 
tion of the Chinese Exclusion Act. 27 Stat. 25 ; 28 Stat. 7. At the 
hearing he admitted that when arrested he was a laborer, but offered 
évidence tendihg to show that He came to this couhtry in 1890; that 
then and throughout the registration period following, he was a mer- 
chant • that sùbsequently he became a laborer, and theref ore was 
lawfully in this country. The government rested its casç,(l) , upon 
évidence that the défendant was sniuggled into the country in 1908; 
and, failing in that, (2) upon the ground that the défendant hàd f ailed 
to establish his right to remain in the country by affirmatively and sat- 
isfactorily proving his mercantile status. 

[1] It was testified that the defundant's business name is Louie 
Tai. When arrested, there was found in hîs house a head tax cer/;ifi- 
cate, issued by the Dominion bf Canada, at Vancouver, on April 2, 
1908, to bne Louie Dai. The goyernmentmaintained that the cer- 
tificate idehtiiied the défendant and proyed that at or sùbsequently to 
its date, he had been smuggled into the United States. ' 

The def.^ndant met the inference of the government's évidence of 
smuggling, by producîng four whité witnesses and, one Chinese wit- 
ness, who testified that they had known him as a résident of Lans- 
downê, Pennsylvania, engaged in the laundry business, longteforé the 
date of the head tax certîficate and continuously throughoUt periods 
beginning respectively in 1901, 1902, 1903 and 1904. . 

In rèply, the government introduced statements of the défendant 
made when arrested, that he arrivçd in Vancouver in 1908, crossed 
into the United States, and that the head tax certificate, . was his. 
Thèse admissions are diametrically opposed to the defendant's tes- 
timony given before. the Commissioner, and would end the case, were 
it not for the positive and wholly convincing testimony of the four 
white witnesses to the effect that the défendant had been a lâuridryman 
at Lansdowné, Pennsylvania, for a period beginning long before the 
date of the certiiîcate. The testimony of thèse witnesses is of a char- 
acter that simply compels belief . The admissions of the défendant, in 
opposition to their testimony and in conflict with his own subsé- 
quent testimony, are incompréhensible, except that such conilict 
quite customarily occurs in cases of this character and is some- 
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times properly explaitied, by the theory that the défendant, frightened 
by arrest and answering through an interpréter, does not wholly un- 
derstand the question, or does not tell the exact truth. We cannot 
allow thèse admissions, damaging as they are upon their face, to over- 
come the uncontroverted and very convincing testimony of five un- 
impeached witnesses to the contrary. We are therefore of opinion, 
as evidently was the District Court, that the government had failed 
to sustain its contention that the défendant had been smuggled into 
the country, and that the case resolved itself solely into an issue of 
the defendant's status at the time he arrived hère. 

Upon this issue the défendant testified, that before leaving China 
in 1890, he procured a "merchant's certificate," and that upon ar- 
riving in this country he went into partnership with his uncle in the 
grocery business in San Francisco; that he continued in that busi- 
ness until 1895, when, involving the partnership by gambling, he ran 
away and left his certificate with his uncle; that his uncle has since 
died and the certificate has disappeared. The defendant's testimony 
was supported by that of two Chinese witnesses. One was a Chinese 
doctor who spent six months of 1891 in San Francisco settling the 
afïairs of a deceased relative, to whom the uncle of the défendant was 
indebted. He testified that his business with the defendant's uncle 
repeatedly brought him in contact with the défendant and that the de- 
fendant was in partnership in the grocery business with his uncle 
in San Francisco. The other Chinese witness testified that he was 
employed in a store in San Francisco just around the corner from the 
place where the défendant conducted the grocery business. He could 
not say that the défendant was in partnership with the uncle, but 
knew that the défendant was working in the store. 

Opposed to this, the government produced only informai testi- 
inony, that is, a letter of the American Consul General at Canton, 
China, stating that in the somewhat uncertain records kept by his of- 
fice in 1890, there is no entry that a "passport" in the nature of a 
merchant's certificate of the défendant was viséed at that office or 
fées received theref or ; and a letter of the Commissioner of Immigra- 
tion at San Francisco to the efïect that his records fail to disclose 
the defendant's arrivai at San Francisco at the time he stated. The 
government thereafter relied mainly upon the failure of the defend- 
ant's testimony to sufficiently establish his right lawfully to remain 
in the country. 

While the question of the defendant's status is one solely of fact, 
two questions of law are raised concerning the évidence required by 
the statute to establish the fact. Thèse are: (1) On whom is the 
burden of proving that the défendant was a merchant during the 
registration period? and (2) by the testimony of what class of wit- 
nesses may that fact be established ? 

[2] Upon the first question the défendant maintains that ail that 
is required of him is some proof that he was a merchant during the 
registration period ; that having no statutory presumption to over- 
come, as in the case of a laborer failing to produce a certificate of 
résidence, that proof may be merely prima facie, and that such prima 
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facie proof îs sufficient' to establish his right to remaîn in the country 
unti] thé government, likè any public prosêcutor, proves the con- 
trary by évidence beyond a reasonable doubt.' We dô not believe this 
is a correct statement of the rule. ' 

Ali' iriqûiry into the scheme of the Chînese Exchtsibrt Act discloses 
what the Corigress intehded was the restriction of Ghinése labor in 
this country by the exclusion of Chinese laborers; that in cârrying 
out this purpose, the Congress recognizing treaty obligations, very 
caréfully preserved the right of ail Chinese (whéthër laborers or oth- 
ers) then lawfully in the country to fêmain heré thereafter. Being 
dirécted ' against laborers as a class, the act required every Chinese 
laborër to register within a certain time and procuré a certificate that 
he was a résident of the United States at the time of the passage ôf 
the act, and tofurther effectuate its purpose, the act provided that 
"Any Chinese laborer * * * fourtd within the ijurisdiction of the 
United States without such certificate shall be deemed and adjudged 
to be Unlawfully within the United States," and accordingly deported. 
28 Stat. 7, § 1 (sec. 6). There were in the country at the time Chinese 
of favored classes, notably merchants, who were not subjected to the 
requirement of registration. They were permittfid to register if they 
chose, but were not required to do so, and were entitled to remain with- 
oUt registration. In re Chin Ark Wing (D. C.) 115 Fed. 412; United 
States V. Lee You Wing, 211 Fed. 939, 128 C. C. A. 437. 

[3] While not burdened with the duty of registering or 'with the 
conséquences of déportation for failure to produce a certificate of regis- 
tration imposed upon laborers, Chinese merchants are not wholly free 
from the opération of the act. Though treating merchants as a favored 
class exempt from its penalties, the act nevertheless initially embraces 
ail Chinese of whatever class, and places upon ail certain requirements 
as the priée to be paid for the privilège of remaining' in this country. 
The inclusion of ail classes was the means adopted to accomplish the 
exclusion of the labor class. With respect to laborers, thèse require- 
ments are registration, and, when arfested, the production of a certifi- 
cate or other prescribed évidence of résidence, and upon failure, dépor- 
tation. With respect to Chinese generally, including merchants and 
other favored classes, as we hâve said, registration was not required, 
but a duty was nevertheless imposed upon each, when arrested, to "es- 
tabHsh, by affirmative proof, to the satisfaction of such justice, judge, 
or commissioner, his lawful right to remain in the United States." 27' 
Stat. 25, § 3. Thus under the scheme of the statute, the burden of 
proving in one Wây or another their lawful right to remain in the coun- 
try is placed upon ail Chinese arrested. The statute offered Chinese 
merchants an easy vvay of meeting the requirement to affirmatively and 
sàtisfactorily establish their lawful right to remain in the country be- 
cause of their mercantile status by permitting them to register, not as 
laborers but as merchants, and to receive certificates of résidence as 
merchants, whîch, when authentic, were of course thé' highest type of 
affirmative proof required. If a Chinese merchant failed to aVail him- 
self of the opportunity to secure évidence of this type, then the statute 
says he may still prove by other évidence his right to remain in the 
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country. With respect to such other évidence, the statute does not 
prescribe a particular kind, as in the case of a laborer, but it does re- 
quire that it be of a particular strength, and it also requires that it be 
produced by the one asserting or defending under it. 27 Stat. 25, § 3. 
. This évidence must be affirmative, for the statute so says, and it must 
be of a force sufficient to estabHsh the fact, which it is intended to 
prove, to the satisfaction of the tribunal. "By satisfactory évidence, 
which is sometimes called sufficient évidence," says Greenleaf on Evi- 
dence, volume 1, section 2, "is intended that amount of proof which 
ordinarily satisfies an unprejudiced mind beyond a reasonable doubt." 
This we believe to be the quality of évidence prescribed by the statute 
to establish the right to remain in the country. Mère prima facie évi- 
dence failing to sustain the burden of convincing is manifestly not 
what the statute intends. Moy Gusy L,um v. United States, 211 Fed. 
91, 127 C. C. A. 515 ; U. S. v. Chum Hoy, 111 Fed. 899, 50 C. C. A. 57. 

The statute not only prescribes the character or probative force of 
the évidence necessary to be produced, but it defines who shall produce 
it by saying "that any Chinese person, * * * arrested under the 
provisions of this act," shall produce such évidence or be adjudged to 
be unlawfuUy within the United States. As the statute places upon 
Chinese persons generally the burden of proving their lawful right 
to be in the country, it is entirely logical that when a Chinese person 
relies upon his mercantile status for his right to be hère, the burden 
is upon him to prove it. United States v. Lung Hong (D. C.) 105 Fed. 
188; United States v. Lee You Wing, 211 Fed. 939, 128 C. C. A. 437. 
The government may controvert that évidence in the customary way, 
or because of the particular burden placed upon the défendant, the 
government may rest and at times succeed upon his failure to produce 
évidence of the affirmative and satisfactory character required. 
Whether by his évidence the Chinese person has placed himself beyond 
the statute or has failed to do so, then becomes a question to be deter- 
mined by the tribunal before which the case is tried. 

[4-6] What was before the two tribunals below? When the de- 
fendant was arrested he was engaged as a laborer. This he concèdes, 
but maintains that this was an after-acquired status and that at the 
time of the test of his right to remain in the country, namely the regis- 
tration period, he was not a laborer but was a merchant. If the court 
should so find, then under the authorities the change of status does not 
work a forfeiture of his right lawfully to remain in the country. In re 
Ghin Ark Wing (D. C.) 115 Fed. 413 ; United States v. Lee You Wing, 
211 Fed. 939, 128 C. C. A. 437; United States v. Léo Won Tong (D. 
C.) 132 Fed. 190; In re Yew Bing Hi (D. C.) 128 Fed. 319; United 
States V. Louie Juen (D. C.) 128 Fed. 522; United States 
V. Sing Lee (D. C.) 71 Fed. 680; United States v. Moy Yim 
(D. C.) 115 Fed. 652. But under the circumstances, espe- 
cially the circumstance of his arrest as a laborer, there devolved 
upon the défendant the necessity of overcoming the natural pre- 
sumption arising from his status when arrested. This was that of 
a laborer, and being a laborer when arrested, he was bound to pro- 
duce a laborer's certificate or show a reason why such certificate 
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could not or need not be produced by him. This the défendant at- 
tempted to do by producing évidence that he was a marchant at the 
registration period, and that therefore he could not hâve a laborer's 
certificate, also that he did not hâve an optional merchant's certifî- 
cate. The testimony of the défendant upoh the question of his mer- 
cantile status was disregarded by the court below because of incon- 
sistencies in his two statements, and the testimony of the other two 
witnesses upon the subject of his occupation was disregarded without 
reasons given. As we look at the record, the testimony of the three 
witnesses was consistent one with the other, was positive, and was 
only slightly disturbed by the négative testimony produced by the 
government. The inconsistencies in the two statements of the de- 
fendant did not affect the consistency of the testimony of the other 
two witnesses, and it may not be amiss to say that the testimony of the 
other two witnesses, being whoUy consistent with that of the défend- 
ant, reduced somewhat the inconsistencies of the def endant's testi- 
mony. It is sometimes difficult to know how to treat testimony which 
is positive in character, yet concerning which doubts are entertained. 
Much is necessarily and very properly left to the trial tribunal, which 
has the advantage of seeing the witness and hearing the spoken tes- 
timony. But it has been held that the language of the act prescrib- 
ing the character of testimony required of a défendant in a case like 
this, does not invest the judicial officer with arbitrary power to dis- 
regard it. Moy Guey Lum v. United States, 211 Fed. 91, 127 C. C. 
A. 515. It must be weighed, accepted, reconciled or rejected like 
other testimony. When disregarded, there must be some reason for 
such action, and in this case we are very much at a loss to find 
a reason for disregarding the testimony produced by the défendant 
concerning his mercantile status. 

[7] But it is urged that upon this subject we need not trouble our- 
selves, for on the authority of Moy Guey Lum v. United States, 211 
Fed. 91, 94, 127 C. C. A. 515, and Lee Ah Yin v. United States, 116 
Fed. 614, 54 C. C. A. 70, an appellate court is without power to in- 
quire into or disturb the findings of the Commissioner and the Dis- 
trict Court upon questions of fact in thèse cases. We do not find 
this proposition correct. Being conscious of the difficulties incident 
to the administration of the Chinese Exclusion Act, our views are 
of course in entire harmony with those very generally expressed by 
other fédéral courts, that an appellate court should be slow, very 
slow, in disturbing the findings of fact of the Commissioner and the 
District Court, but that appellate courts hâve jurisdiction to inquire 
into and to reverse such findings is, in our judgment, beyond ques- 
tion. We are constrained to believe that in this case error was com- 
mitted in failing to accord to the testimony its natural probative force, 
and in failing to find that it was of the force required by the statute. 

[8] The second question of law relates to the persons who, as wit- 
nesses, are compétent to prove the defendant's mercantile status, or, 
stated differently, do the provisions of section 6 of the act, which 
require a laborer, upon failing to produce a certificate, to estab- 
lish his résidence by "at least one crédible witness other than Chinçse," 
extend to the provisions of section 3, which require "any Chinese 
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person" to establish his right to remain in the country by "afiSrmative 
proof to the satisfaction" of the judge? The authorities on this ques- 
tion are not numerous. United States v. Louie Juen (D. C.) 128 Fed. 
522; United States v. Sing Lee (D. C.) 71 Fed. 680. Unless disquali- 
fied by provisions of the act, Chinese persons are compétent witnesses. 
The statute in no place disqualified them. They may testify in any 
number to any fact. The law simply limits their number as witnesses 
to one fact, and provides, that as to that fact, testimony shall not be 
conclusive unless it indude the testimony of a witness other than 
Chinese. That fact is the résidence of laborers, and does not, by 
expression or necessary implication, extend to the fact of the occu- 
pation of merchants. We are therefore of opinion that the évidence 
of the defendant's mercantile status is not insufficient because it con- 
sisted wholly of the testimony of Chinese witnesses. 
The order of déportation is reversed. 
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LOUIE FONG V. SAME. 

(Circuit Court of Appeals, Third Circuit. December 23, 1916.) 

Nos. 2139, 2140. 

1. CiTiZENS <©=>3 — Native-Bobn Citizens — Chinese Persons — "Citizen," 

A child bom In the United States of Cliinese parents domiciled hère 
becomes at birth a "citizen" of the United States, under the flrst clause 
of the Fourteenth Amendment to the Constitution. 

[Ed. Note. — For other cases, see Citizens, Cent. Dig. §§ 2, 13 ; Dec. Dig. 
®=>3. 

For other définitions, see Words and Phrases, First and Second Séries, 
Citizen.] 

2. Aliens <S=320 — Chinese Exclusion Act— Constitutionality — ^Applica- 

BiLiTY TO Citizens. 

It was compétent for Congress, by Chinese Exclusion Act May 5, 1892, c. 
60, 27 Stat. 25, amended by Act Nov. 3, 1893, c. 14, 28 Stat. 7 (Cbmp. St. 
1913, §§ 4315-4323), to empower a United States conimissioner to déter- 
mine the facts on which eitizenship of a person of Chinese descent dé- 
pends. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 73; Dec. Dig. 
<S=20.] 

3. Aliens <g=>32(8) — Exclusion of Chinese — Sufficiency of Evidence — Na- 

tive Birth. 

In proceedings for the déportation bf two Chinese laborers, évidence 
held to show that they were born in the United States, and therefore not 
liable to déportation. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec, Dig 
<S=>32(8).] 

Appeals from the District Court of the United States, for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Separate proceedings by the United States against Louie Lit and 
Louie Fong for their déportation as Chinese laborers unlawf uUy with- 

«SsFor otlier cases s^ same topio & KEY-NUMBBR lu ail Key-Numbered DlBest» & iQdezea 
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in the United States. From orders of déportation, the défendants 
appeal. Reversed. 

Marshall A. Coyne and David J. Smyth, both of Philadelphia, Pa., 
for appellants. 

A. Warner Parker, Francis Fisher Kane, U. S. Atty., and Robert 
J. Sterrett, Asst. U. S. Atty., both of Philadelphia, Pa., for the United 
States. 

Before BUFFINGTON, McPHERSON, and WOOLI.EY, Cir- 
cuit Judges. 

WOOXfLEY, Circuit Judge. [1,2] Thèse cases were argued to- 
gether.. They are appeals from two orders of déportation separately 
entered after a joint hearing. Chinese Exclusion Act, 27 Stat. 25; 
28 Stat. 7. Two questions are raised. The first is one of law, "Does 
the Chinese Exclusion Act apply to a Chinese person who claims 
American citizenship by birth ?" We dispose of this question by mère 
référence to the adjudged cases, which conclusively establish that a 
child born in the United States of Chinese parents domiciled in the 
United States, becomes, at the time of bis birth, a citizen of the United 
States by virtue of the first clause of the Fourteenth Amendment to 
the Constitution; and that it was compétent for Congress, by the 
Chinese Exclusion Act, to empower a United States Commissioner 
to détermine the varions facts on which citizenship dépends. United 
States V. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 L. Ed. 
890; United States v. Lee Yen Tai, 185 U. S. 213, 22 Sup. Ct. 629, 
46 L. Éd. 878; Chin Bak Kan v. United States, 186 U. S. 193, 22 
Sup. Ct. 891, 46 L. Ed. 1121 ; Moy Suey v. United States, 147 Fed. 
697, 78 C. C. A. 85; Moy Guey Eum v. United States, 211 Fed. 91, 
127 C; C. A. 515; Lee Ah Yin v. United States, 116 Fed. 614, 54 C. 
C.A. 70. 

[3] The second question is one of fact. It is whether the défend- 
ants, arrested and charged with being unlawfully within the United 
States, in violation of the Chinese Exclusion Act and defending 
upon the ground that they are American citizens, hâve. sustained: the 
burden imposed by the act of establishing their citizenship by prov- 
ing their birth in this country. 

The défendants are brothers, and at the time Of the hearing, were 
of the âge of twenty and twenty-four years respectively. They were 
arrested as laborers and defended upon the ground that they were 
native-born citizens of this country. They testified that they were 
born in San Fr^icisco, and produced two Chinese witnesses who 
corroborated them by testifying that they were présent at their Shav- 
ing F-easts a few weeks after their birth. The défendants further 
testified that their parents having died, they came to Philadelphia 
with their uncle in 1897, being then of the âge of seven and three 
years respectively. From 1897 to 1902, there is no testimony of their 
y/hereabouts. A white physician testified that he had attended the 
défendants when children for varions aliments for about twelve years, 
émbracing the period from 1902 to 1914. His testimony was supple- 
mented by other testimony as to résidence covering a period of a 
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year or two prior to the hearing. Hère the défendants rested. The 
government then presented its case, basing it upon the testimony of 
an Immigration Inspecter, who identified the défendants as young 
men he had seen on a train coming from Canada in November, 1913, 
and aiso upon the failure of the défendants to establish the fact of 
their citizenship by affirmative and satisfactory proof. In rebutting 
the government's évidence of smugghng, the défendants brought a 
number of witnesses who testified that they had known the défend- 
ants for periods running back two, three and four years, thereby, in 
the estimation of the Commissioner and the District Court, whoUy 
disposing of the government's case of smuggling. Thereafter, this 

case, like the case of L,ouie Dai v. United States, 238 Fed. 68, C. 

C. À. , recently decided by this court, resolved itself into the 

question whether the défendants had sustained the burden of proof 
imposed by the statute. 

There is in the main a singular resemblance of the facts of thèse 
cases to those of the case of Louie Dai v. United States, supra, and 
the observations we there made upon the subject of the burden of 
proof and the quality of évidence required of a Chinese person, ar- 
rested as a laborer, to avoid the penalties of the act, apply with equal 
force to this case and will not be repeated. 

This case does not présent inconsistencies in the statements of the 
défendants, as in the case of Louie Dai, but, as indicated in the opin- 
ion of the District Court, présents a state of facts of too great con- 
sistency. This is another not unusual and perplexing phase of cases 
of this character, in passing upon which appellate courts are slow to 
disturb the conclusions of trial courts. But hère, as in the case of 
Louie Dai, there is testimony which is affirmative and satisfactory, 
and which, if true, clearly establishes the nativity of the défendants. 
May we ignore that testimony because of its superl9,tive accuracy? 

The trial court admitted that if there had been testimony of the 
defendant's résidence in this country close in point of time to the dates 
of birth, it would hâve given credence to the testimony of nativity, 
but that there was a wide and fatal gap between the testimony as to 
birth and the testimony as to résidence in Philadelphia. There was, 
however, the testimony of another witness, which appeals to us to 
be not only important, but controlling, in that it meets the very de- 
fect pointed out. That witness was the white physician, who testified 
that he had attended the défendants as children for varions ailments 
for about twelve years. That testimony was discarded by the Com- 
missioner and likewise by the District Court, and yet it goes a good 
way to bridge the very gap complained of and a great way towards 
Connecting the lives of thèse young défendants in point of time with 
birth in this country. This witness was not impeached ' and his tes- 
timony was not attacked, and there was nothing in the testimony 
itself that weakened its force. We do not believe the testimony of 
this white physician can be ignored, especially when we consider that 
in carrying the défendants back from youth to childhood, it carries 
them to a time so close to their birth that the testimony of birth ac- 
quires a force which, in turn, cannot be disregarded without reason. 
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True, this testîmony, like the testimony of birth, îs suspiciously exact 
in détail, but nbt so much so as to cast upon it the color of untruth. 
Weighing ail this évidence by the standards which control us in this 
case, narriely the proof of a fact by affirmative and satisfactory évi- 
dence, producing conviction beyohd a reasonable doubt, we are of 
opinion that thèse two défendants hâve sustained the burden injposed 
upon them by the statute and that the two orders should be reyersed. 



DELA W ARE, L. & W. B. CO. v. PERROTTA. 
(Circuit Court of Appeals, SecoBd Circuit. November 14, 1916.) 

No. 22. 

1. Masteb and Servant ®=»107(8) — New ïobk Employées' Liability Act — 

Construction — "Plant." 

Under the New York Employers' Liability Act (Consoî. Laws, c. 31, §§ 
200-204), as amended by Iaws 1910, c. 352, wliicli glves an employé a 
right of action for an In jury reeelved while in the exercise of due care 
"by reason of any defect in the ways, works, machlnery or plant" of 
the employer, owing to the négligence of the employer, or of any one in 
his service intrusted with the duty of seeing that hls ways, works, ma- 
. chinery, and plant are In proper condition, as such statute is construed 
by the state courts, a skld or gangplank furnished by a railroad company 
for use in unloadlng freight cars, one end of which is placed on the floor 
of the car and the other on the platfomj or pier, is a part of the "plant" 
of the Company. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. ®=>107(8). 

For other définitions, see Words and Phrases, First and Second Séries, 
Plant.] 

2. Master and Servant <S=>107(8) — New York Employées' Liability Act— 

Construction. 

An employer cannot avoid the liability imposed by such act by his 
omission to supervise the condition of his ways, works, machlnery, and 
plant, and by imposlng upon its employés the responslbility which the 
act Imposes upon him. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. 
<@s»107(8).] 

3. Master and Servant <g=>107(8) — Master's Liability for Injuby to Serv- 

ant- — Defective Plant. 

Plaintlff, with other longshoremen, under a foreman, was employed by 
défendant railroad company in loading and unloadlng its cars at a pier 
to which the cars were brought on floats. His gang veas directed by the 
foreman to finish unloadlng a car, which had beén partly unloaded by 
another gang. The latter had left the door open, with a skid in placé, 
réachlng from the car door to the pier, over which the goods wére moved 
on trucks. As plaintlff was passing down with his truck, the skid f ell, 
and hewas severely injured. Owing to the action of the tide, ^hich 
varled thé height of the floats, it wàs necessary to sàfety that the Skids 
should be made fast to the car, and for that imrpose they were In g«ieral 
equlpped with ropes. Défendant kept a number of isklds on the piér for 
the use of the workmen, who madè thélrown sélections and put them 
,, In place, There was évidence warranting a flnding that the skld in 
question was not so equlpped, and was not fastened'to the car, and that 
plaintlff, whose gang did not make the sélection, ' dld not know suen 

®=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexei 
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facts. Held that, under the statute, défendant was not relieved from 
llability by the fact that It supplled sklds In good condition, and that a 
judgment for plalntlfE was sustalned by the évidence. 

[Ed. Note. — For other eases, see Master and Servant, Dec. Dlg. 
<S=»107(8).] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action at law by Carminé Perrotta against the Delaware, Lacka- 
wanna & Western Railroad Company. Judgment for plaintiflf, and 
défendant brings error. Affirmed. 

The action was commenced originally in the Suprême Court of the 
State of New York for the county of Kings. The case was, however, 
removed by the plaintifï in error to the United States District Court 
for the Eastern District of New York, on the ground of diversity of 
citizenship. 

A. J. McMahon, of New York City, for plaintifï in error. 
Adolph Ruger, of Brooklyn, N. Y., for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This is an action by an employé against 
an employer. It is brought under the Employers' Liability Act of the 
State of New York (Consol. Laws, c. 31, §§ 200-204), and is for the 
recovery of damages for personal injuries incurred by the plaintiff 
and alleged to hâve been caused solely by reason of the négligence of 
the défendant. 

[3] The plaintiflf is a longshoreman, who was employed by the de- 
fendant in loading and unloading cars at its pier in the North River 
in the borough of Manhattan, city of New York. The cars were brought 
to the pier on lighters or floats holding 10 or 12 cars according to their 
size. The plaintifï had been working for défendant on the dock prior 
to this accident for about 4 or 5 months. He was so engagcd trucking 
freight out of the cars on the day of the accident, December 24, 1913. 
On the afternoon of that day the plaintiff and his gang were direct- 
ed by the foreman who had charge of the loading and unloading of 
the freight at this pier, and who had gênerai superintendence of the 
plaintiflf and his gang, to go to work and remove the freight from the 
car where the accident occurred. According to the testimony of some 
of the witnesses they found the door of the car open and the car 
partially unloaded by another gang which worked there in the morning. 
The skid was in place and the men went to work as ordered. 

The cars were unloaded by means of ordinary two-wheeled hand 
trucks. The plaintiflf was the first one of his gang to start from the 
car across the skid with a load, and it was his first trip across it. There 
was quite a steep incline from the car to the floor of the pier, and plain- 
tiflf was puUing the hand truck behind him ; that being the only way the 
truck could be handled under the conditions. He started down the skid, 
and as his truck got upon it the skid fell, and with it the truck, box, 
and plaintiff. The box, which weighed about 600 pounds, fell upon 
his leg and inflicted a severe and painful injury. As a resuit he was 
cohfined to his bed for 58 days, and was unable to work for about 4 
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months.^ At the time pf the trial, which wa$ nearly 2 years after the ac- 
cident, he claimed he still suffered pain from the injuries he received. 

Tiie plaintiff claims that the injuries he suffered were due solely to 
the négligence of the défendant in failing to provide him wîth a safe 
place in which to work. It is said that the skid was not provided 
with ropes, and so was not fastened either to the pier or lighter, with 
the resuit that, when the lighter rose by reason of the rise of the tide, 
the skid slid from the lighter to the pier. 

The défendant claims that it is not responsible for the f act that a 
defective skid was used, if an unfit one was in fact used, as it was 
selected and put in place by the men who used it, and that if its posi- 
tion changed after it was placed in position, it was because the tide 
had risen, and that the plaintiff should hâve known of the situation, 
and if he went to work without having the skid so secured that it 
would not fall when the tide rose it was his own fault, and that he is, 
therefore, not entitled to recover. 

The plaintiff dénies that he or his gang selected or put in place the 
skid, or that he had at the time he used it any kriowledge of its de- 
fective condition. He asserts that it was selected by and put in place 
by a différent gang in the forenoon, and that in the afternoon he and 
his gang were instructed to use it in unloading, and that he was obey- 
ing that instruction, given by a superior, when the accident happened. 

There was a conflict in the testimony as to whether the skid in use 
by the plaiHtiff at the time of the accident vvas or was not provided 
with ropes. Two witnesses testified that it was equipped with the 
ropes, and; that they were fastened to the car. This testimony was con- 
tradicted by the plaintiff, who said the skid had no ropes, and in this 
he was corroborated by three other witnesses, who v^^ere certain that 
there were none. The question was for the jury, and we must accept 
their verdict as conclusive of the fact that this particular skid had no 
ropes. The évidence shows that there were some 35 or more skids on 
the pier, and that ail ofthem except the one in question \yere provid- 
ed with ropes from 4 to 5 f eet in length, by which they, could be tied 
fast to the beams and the cross-bars under the car to keep the skid in 
position. 

The évidence also shows that when a gang was instructed to unload 
a car they went and got a skid from among those the défendant had 
provided, and that they took any one they thought suitable, and fas- 
tened it by the ropes to the car, so that it would not be made insecure 
by the changes in the tide. 

[1] The New York Liability Act provides that: 

"Wnen Personal injury is caused to ah employé who is hlniself In tlie exer- 
cise of due care and diligence at the time: 

''1. By reason of any defect in the condition of the ways, works, ma<?l>lnery, 
or plant, connected with or used In the business of the employer which arose 
from or had not been discovered or remedled owlng to the négligence of the 
employer or of any person in the service of the employer and intrusted by 
him with the duty of seeing that the ways, workg, machlnery, or plant, were 
in proper condition ; ' ; 

, "2. By reason of the négligence of any person In the service of the employer 
intrusted vrith any superintendence or by reason of the négligence of any 
person Intrusted with authorlty to direct,- control or command àny employé 
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in the performance of the duty of such employé. The employé * ♦ * shall 
hâve the same right of compensation and remédies ag^lnst the employer as 
if the employé had not been an employé of nor in the service of the employer 
nor engaged in his work." 

If the injury was due to a defect in the condition of the ways, works, 
machinery, or plant furnished the plaintiiï by the défendant, and the 
defect was not discovered or remedied owing tp the carelessness and 
négligence of the defendatit, or of a person in its employ intrusted 
with the duty of seeing to it that the ways, works, machinery, or plant 
were in proper condition, then the plaintiff was entitled to recover 
under the act provided he was not guilty of contributory negligeilce. 

The New York Court of Appeals in Nappa v. Eric R. R. Co., 195 
N. Y. 176, 182, 88 N. E. 30, 21 L. R. A. (N. S.) 96 (1909), held that 
a skid used in unloading freight cars, one end of which was placed on 
the floor of the car and the other on the platform which opened onto 
the floor of the freight house, was no part of the ways, works, or 
machinery under the Employers' Liabilitv Act of 1902 (Laws 1902, c. 
600). 

The words "ways, works and machinery" were not inclusive of 
everything furnished to the employé for use in the business of the em- 
ployer. But in 1910 the act was amended (Laws 1910, c. 352), and 
the word "plant" was added, making the provision read "ways, works, 
machinery or plant." As thus amended the act was construed in Wilev 
V. Solvay Process Co., 215 N. Y. 584, 590, 109 N. E. 606, 608 (1915), 
the court saying: 

"The Word 'plant' in its ordinary acceptation, when used in connection with 
and relating to a business, includes everything other than supplies and stock 
in trade necessary and requislte to the carrying on of the business. It in- 
cludes in the language of Lindley, L. .1. (Yarmouth v. France, L. K. 19 Q. B. 
Div. 647, 658): 'Whatever apparatus is used by a business man for carrying 
on his business — not hls stock in trade which he buys or makes for sale; but 
.ail goods and chattels, fixed or movable, live or dead, which he keeps for 
permanent employment in his business.' " 

Then the Court added : 

"A plant without tools and appliançes would be useless as such. A plant 
is détective when any part of it is not in a proper condition for the purpose 
for which It was intended, and it is also détective when it is se incomplète 
that the use of the plant is dangerous by reason of the failure to furnlsh 
reasonably necessary parts for the purpose for which it is used." 

And in Drury v. American Fruit Product Co., 163 App. Div. 509, 513, 
148 N. Y. Supp. 675, decided after the amendment of the act above 
referred to, a skid, placed with one end on a railroad car and the other 
end on a platform by the sidewalk and used for unloading barrels, was 
held to be a part of the "plant." 

The skid being a part of the plant owned by the employer the ques- 
tion was for the jury to say whether its defective condition arose from 
or had not been discovered or remedied owing to the négligence of 
such employer, or of some person in his service intrusted with and 
exercising superintendence. The question was submitted accordingly, 
and the jury charged that: 

"If he had the right, on the facts as I hâve stated the Issues, to suppose 
that the défendant had been keèping'track of that gangway, or if from past 
238 F.— 6 
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expérience he shouM not hâve expected that It had been left there foi» the 
men to take care of themselves, and If, therefore, It was the défendants duty 
either to take that gangplank down, hâve it Inspected or see that it was safe 
before longshoremen were allowed to go and use that gangplank wlthout fur- 
ther instructions, vchy then he would make ont a case, and you would hâve to 
conslder how much would compensate hlm for the accident which occurred 
to hlm on thls day." 

It is sufficient for the purpose of this case to say of this instruction 
that it contains nothing of which the défendant has a right to complain. 
The iNew_ York act expressly provides that the contributory négligence 
of the injured employé is a défense to be pleaded and proved by the 
défendant. 

The défendant pleaded contributory négligence as a défense, and 
the charge of the court made it plain that, if the plaintifF had been 
guilty of contributory negligencç fhere could be no recovery. The 
jury were charged that there could be no recovery "if this accident 
occurred through any fault or négligence on the part of the plaintiff, 
from some matter as to which he might hâve been careless or négligent, 
and the accident hâve been prevented, then the plaintiff cannot recov- 
er." The court could ngt upon the testimony hâve decided that the 
plaintiff was guilty of contributory negUgence as matter of law. And 
the action of the jury is conclusive upon the question of fact. 

It has been held in New York that the Employers' Iviability Act has 
no application when the servant himself prépares the place to work. 
Pratt V. McKee, 147 App. Div. 72, 131 N. Y. Supp. 763; Mattson v. 
Phœnix Const. Co., 135 App. Div. 234, 120 N. Y. Supp. 566. But 
the jury in the case at bar was instructed that if the skid was placed 
in position by the plaintiff, or any of the gang in which he was work- 
ing, the plaintiff could not recover. The verdict of the jury has de- 
termined, therefore, that the plaintiit did not prépare the place to work. 
And there is testimony in the record which justifies the conclusion 
which the jury reached. The plaintiff testified, as before stated, that 
the skid had been placed in position in the morning by another gang 
which had worked there in unloading f reight. In this he was corrobo- 
rated by other witnesses, who testified that none of the plaintiff 's gang 
had had anything to do with putting the skid in place. 

No action can be maintained under the act unless notice of the time, 
place, and cause of the in jury is given to the employer within a time 
specified, and unless action is commençed within a time spccified. 
That notice was given and action commençed within the time required 
is , not disputed. The . purpose of the Employers' Liability Acts in 
gênerai, as we understand them, is to make the master absolutely re- 
sponsible for the proper discharge of certain perspnal duties which he 
owes to servants entering his cmployment, and from whiçh he can- 
not relieve himself except by perforpiance. Atchison, T. & S. F. R. 
Co.v.Seeley, 54, Kan. 21,37 Pac. 104. 

[2] Under thèse açts "the injured servant is given a right to recover 
damages in the cases enumerated, although the abnormal conditions 
which caused his in jury may hâve been created or suffered to con- 
tinue through the négligence of a f ellow servant." Labatt's Master 
and Servant, volume 5, page 5147. It is true that under the New York 
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act, as we hâve seen, the contributôry négligence of the employé will 
defeat his recovery. But we cannot assent to the proposition that, 
because the defective plarik was put in place by a gang to which the 
plaintifï did not belong, and because it was taken out of a number of 
others not defective, the practice being to allow the men to sélect 
their own skid and put it in position, theref ore the employer is re- 
Heved from the duty imposed by the act. The employer cannot, in 
our opinion, avoid the liability which the act imposes by itS omission 
to supervise the condition of its ways, works, machinery, or plant, and 
by imposing upon its employés the responsibility which the act im- 
poses upon it. This skid was a part of the def endant's plant, and was 
out of order, and its condition was unknown to the plaintifï at the 
time. That another gang had selected it, and put it in place, and used 
it cannot relieve the employer from his responsibility to this plaintifï 
for à defective condition of which he had no knowledge, and which 
a jury had found was due to the employer's négligence* 

The assistant foreman who had the immédiate supervision of the 
plaintifï testified that he left it to the gangs tp get the skids from 
among those the défendant provided, and to put them in place, but 
he admitted that it was a part of his duty to see that the meit used 
them properly. He was asked whether, if he. saw anything about a 
gangplank that looked dangerous and might endanger the f reight, it 
was his business to see it made straight ; and he said that it was, and 
that it was the duty of the men to obey his instructions. He was 
asked, "Did you ever inspect this particular gangplank ?" and he 
replied, "I don't think I ever did." He also testified that he made 
no examination of it after the accident. If the skid had been pro- 
vided with ropes, and the plaintifï and his gang had been instructed 
to fasten it by the ropes to the car, and had failed to do so, the omis- 
sion would bave been a détail of the work, and not an act of super- 
intendence. See Pratt v. McKee, supra. But such was not this case. 

If the plaintifï is entitled to recover, and we think he is, the verdict, 
which is only for $500, certainly cannot be deemed excessive. 

Judgment aiïirmed. 



FEARON et al. v. BANKBRS" TRUST CO. et al. (two cases). 

(Circuit Court of Apreals, ïliird Circuit. December 19, 1916.) 

Nos. 2165, 2172. 

Railboads <g=196— Receivbbsiiip — Reorganization. 

An order confiriuing a niaster's sale of railroad property, which had 
been in the hands of receivers for eight years, affirmed, where the sale 
was pursuant to a plan of reorganization approved by the holUels of 
$25,000,000, out of a total of $30,000,000, of flrst mortgage bonds, and 
-opposed only by the holders of the remainlng bonds of the saine Issue, 
Such bondholders being the only persons haVing any practical Interest in 
the property, and where the plan, whlle involving a heavy assessment 
on the bondholders, was open to ail allke, and commended itself to the 

®=3For otlisr cases see Same topic & KEY-NUMBER 1d &11 Kéy-Nuinbered Digests & Iiidexei 
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court as the only practieable one by whlch any considérable part of thelr 
Investment mlght be saved. 

[Ed. Note.— For other cases, see Eallroads, Cent, Dlg. §§ 65&-661 ; Dec. 
Dig. <S=>196.] 

Appeals from the District Court of the United States for the West- 
ern District of Pennsylvania; Charles P. Orr, Judge. 

Suits in equity by the Bankers' Trust Company to foreclose mort- 
gages of the Wabash Pittsburgh Terminal Railway Company and the 
Wabash Pittsburgh Railway Company. Charles Fearon and others, 
composing a bondholders' committee, appeal from an order refusing 
them permission to intervene, and from an order confirming a sale of 
the property. Affirmed. 

Giéord K. Wright, of Pittsburgh, Pa., Frank B. Bracken, of Phil- 
adelphia, Pa., and Charles J. Bonaparte, of Baltirpore, Md., for appel- 
lants. 

William W. Greèn and Arthur H. Van Brunt, both of New York 
City, for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTQN, Circuit Judge. This case concerrts the winding 
up of what may be cajled the Pittgburgh Wabash Railfoad receiver- 
ship. It cornes before us in two phases: One is an appeal by certain 
first mortgage bondholders, represented by the Fearon committee, from 
an order of the court below refusing to allow them to becdme iijter- 
veners ; the other, their appeal from .an order of said court dismissing 
their exceptions to, and confirming, a njaster's sale of the receivefship 
property. The two cases were prèsented and heard separately, but 
as the parties are the same, and as they in substance involve the same 
matters, ,we consider and dispose qf them both in the présent opinion. 

In the final analysis the question before us is whethe'r the master's 
sale should be set aside. This fact makes it needless for us to discuss 
the alleged error of the court in denying the Fearon cominittee's péti- 
tion to intervene, for in the full hèaring of the cause, which this court 
has invited and has given, we hâve for ail practical purposes afforded 
that committee as broad rights, status, and judicial considération as 
though their pétition to intervene had been granted and they had ail 
the rights of a party litigant. 

Addressing ourselves, therefore, to the crux of this controversy, let 
us inquire whether ground has been shown of such moment as to con- 
strain this court to set aside a sale at the instance of a committee rep- 
resenting approximately some $5,000,000 of bonds, when two other 
committees, representing approximately some $25,000,000 of bonds of 
the same issue, are urging such sale, and where such majority bond- 
holders, by assessing themselves and paying in practically $300 on each 
$1,000 of their bonds, hâve thus given earnest of their conviction that 
in no other way than the sale made can this property be disposée of and 
this receivership terminated. 

A patient study and full considération of the subject has irresisti- 
bly led us to agrée with the view taken by this large majority of the 



FEARON V. BANKEES' TRUST CO. 85 

•bohdholders, and we may further say we are satisfied that, without the 
furnishing of some such substantial sum as has been raised by this 
heavy bond assessment, no effective reorganization of this property 
could be made by any future plan. Moreover, it will be observed that 
this case is not one between the usual conflicting classes of creditors, 
bondholders of différent issues, stockholders, etc., whose contentions 
and relative rights in foreclosure proceedings make the balancing of 
their relative class rights a matter of grave difficulty. The situation is 
hère différent. This is wholly a question between those of a single 
class, viz., the first mortgage bondholders, for it has now become clear 
that they, and they alone, hâve any practical interest in this property, 
and the question is : How shall the interest of that whole class of such 
bondholders be worked out by themselves? For it is also manifest 
that, being the sole parties in interest, they must work out that outcome 
themselves. The question, therefore, narrows itself to the business 
proposition: First, is this majority plan of reorganization, of which 
this sale is a step, fair to the minority; and, secondly, if this plan of 
reorganization is rejected, and the bondholders supporting it in effect 
disorganized and scattered, what other and better plan is possible, 
probable, or suggestible ? 

That the plan proposed may be taken advantage of and participated 
in by ail the bondholders, including thèse exceptants, and that, in the 
event of the confirmation of this sale, every such outstanding bond- 
holder, every second mortgage bondholder, and, indeed, any person 
who desires, can avail themselves of the privilège of participating in it 
on the same footing as the majority bondholders, in itself shows that 
the plan proposed is fair and équitable, in that it treats alike ail par- 
ties interested therein. In other words, the majority bondholders in 
effect hâve afforded the minority an equality of participation, condi- 
tioned on the fair and équitable condition that the minority equitably 
share the financial burden that alone makes any reorganization prac- 
tical. To this answer is made that a $300 assessment on a $1,000 
bond is a burden which no bondholder ought to hâve imposed on him, 
and is one which probably some of them cannot meet. We recognize 
the hardship of the situation, but the court is hère dealing, not alone 
with the disappointed expectations of thèse minority bondholders in 
their original investment, but with the présent practical question : What 
can be done to work out as much salvage as possible for ail the bond- 
holders from the property they hold as security, which is now in the 
court' s charge? 

When a great majority of such bondholders, dealing fairly with ail 
others, say to a court: This is our only possible salvage plan; the 
necessity of salvage is such that, to save our original investment, we 
hâve felt constrained to add $9,000,000 to our original $30,000,000— a 
' court which dénies to such self-assessing bondholders the right in iheir 
own way to conserve and salvage their own security is assuming a 
grave responsibility. To warrant it rejecting such proposed plan, a 
court should hâve a clear and reasonable probability of some other 
plan or course which would bring better results to thèse bondholders 
as a whole. And when it is considered that the minority bondholders 
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practically indicate their unwillingness or inability to pay a rate of as- 
sessment which is made lower by its being shared by over $20,000,000 
bondholders, what reasonable hopes can they hold out to the court 
that they themselves will consent to any plan that calls for any assess- 
ment ? But that this property can be reorganized, that other property,, 
the very links required to its being made a dependable workable whole, 
can be acquired, and other necessary steps taken, without the substan- 
tial contribution of the new capital which the majority bondholders 
hâve assessed themselves to provide, is so clear that any other theory 
of reorganization may be dismissed as impractical. 

Seeing, then, that the plan proposed is fair and equitîble, and that 
it is open to ail bondholders, and carries no exclusive privilèges to those 
urging its adoption, we turn to the next question: What other and 
better plan is possible? 

The fact that after the many years of this protracted receiyership 
no other workable plan bas. been suggested is in itself persuasive that 
no other was possible. And why this is so will be clear, when the sit- 
uation confronting thèse bondholders and the court as the a.dministra- 
tive guardian of their property is rightly understood. Without enter- 
ing into minor détails, we confine ourselves to the more substantial 
features. , This, receivership was begun in 1908. Seven years later, in 
August, 1915, this Fearon committee was formed; eight years later, 
in May, 1916, it sought to intervene. During thèse intervening eight 
years, none but the présent plan has taken practical form, although 
during ail those years large numbers of the first mortgage bondholders 
hâve been active in an effort to protect their interests. There were 
outstanding $30,000,000 of first mortgage bonds, and a protective com- 
mittee, called the Wallace committee, was formed shortly after the 
receivership, with which was deposited somewhat over $28,000,000 of 
such bonds. Subsequently some of thèse Wallace bondholder? with- 
drew their bonds, and with some outstanding bondholders formel, in 
1910/ the Chaplin committee, which represented $10,000,000 in bonds. 
Thèse two committees worked separately, with différent ends in view, 
for several years, when the inévitable logic of the situation drpve the 
two committees to unité and form the joint reorganization committee, 
which is now^ carrying out the plan of reorganization, of which the 
présent sale is a step. 

On June 28, 1915, this joint committee made public a propqs^d re- 
organization plan which called for an assessment qi $300 on each ac- 
cepting $1,000 bond, and required for its consummation the raising 
by such assessment to theextent of $9,,000,pOQ. This plan, it will be 
observed, required the participation of $30,000,000, or the whole of 
the bo;idholders. It was not successful, for the manifest reason that 
the $30,000,000 bondholders would not or could not pay the assess- 
ment required to provide the $9,000,000 necessary, and it was theref ore 
foUowed, January 10, 1916, by an arnended plan which provided for 
an underwriting to the extent of $5,O0O,OOO, whereby the uhderwriters 
were, tosujDsçribë for and get securities of a new , organizet^ : company, 
with commissions of $500,000. The effort of thèse committees to 
evolve 60,roe plan was, as it will appear, done under constraint pf a 
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constant effort of the court to wind up this long-protractfed receiver- 
ship. As early as January 3, 1913, that court entered a decree in fore- 
closure on the mortgage securing thèse bonds, and directed that a sale 
be made by the master at a time to be appointed by him. By this sale 
order an upset price of $6,000,000 was required. It left the date oi 
sale open until such time as the bondholders could agrée on a plan of 
sale. This order of sale was delayed more than three years by the in- 
ability of the bondholders to work out any plan of reorganization. In 
the meantime, and during thèse long delays of the bondholders, the 
-court had at their instance granted to its receivers the right to issue 
receivership certificates for substantially $3,100,000. In the course of 
time thèse certificates became overdue, and some of their holders were, 
by pétition, urging their payment. 

It will be noticed the upset price of $6,000,000 had been made in 
the decree of sale ; but as no time was set for a sale, and no plan 
had been formulated for reorganization, it would seem that such figure 
was not set on the basis of any then existing plan of sale, but rather 
as a proposed basis on which a plan might be worked out, and was 
made in view of the price at which the bonds were then selling. Treat- 
ing it as such, the court below, by a modifying order of May 15, 1916, 
reduced the upset price from $6,000,000 to $3,000,000. This action by 
the court below clearly fell within the range of the discrétion vested 
in courts in such matters, for it will be manifest that, while the net 
resuit of the payment of the upset price of $3,000,000 was that non- 
participating bondholders would realize approximately 10 per cent, of 
their bonds, and that assenting bondholders were willing to allow what 
is conceded to be an extraordinarily heavy assessment to be applied to 
that extent, it was no doubt apparent to the court that, if the upset 
price was fixed at double that sum, a large number of bondholders who 
were content to assess themselves up to $300 per bond would refuse 
to join in a plan which, to provide for such increased payment to non- 
participating bondholders, must correspondingly provide for a larger 
assessment on the participating ones. Moreover, it must not be over- 
looked that this order of May 15, 1916, by the lowering of the upset 
price to $3,000,000, made it possible for the Fearon committee, the ex- 
ceptants, to qualify as a bidder at the sale, and prevented such com- 
mittee from being shut out as a bidder, which it would hâve been, had 
the $6,000,000 price been allowed to stand. 

Turning, now, to the Fearon committee, we find it was formed in 
August, 1915. It represented $450,000 free bonds and $3,500,000 of 
certificates issued to bondholders who had previously deposited their 
bonds with either the Wallace or Chaplin committees. The year there- 
after intervening before the sale was made afforded reasonable time 
for the development of some plan, but the year passed without the sub- 
mission of any plan whatever by that committee. And in that connec- 
tion an inspection of the instrument creating the committee shows that 
no provision was therein made for carrying into effect any plan of re- 
organization, or, indeed, formulating one for submission to the court. 
True, the suggestion is made by the exceptants that this property could 
be sold in separate parcels ; but, apart from such plan not commend- 
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ing itself ,to the court below nor to us, it does not commend îtself to 
the large majority of the bondholders, who feel that the best course 
is not only to hold the property covered by their bonds intact, but by 
the assessment to provide for the acquisition of such other properties 
as will round out and link up with the mortgaged part. Indeed, we 
may hère say that, in so doing, this reorganization plan is in a gênerai 
way now doing what, if it had been originally done, would hâve tended 
to make a more stable security for thèse bondholders. To do that now 
the heavy assessments made or underw^ritten are required and are 
being applied. Without entering into minor détails, it suffices to say 
that, after àpplying some $3,500,000 to receivers' certificates and ob- 
ligations, which, of course, had to be met in advance of bondholders' 
rights, substantially $4,000,000 more in cash were necessary to acquire 
property not covered by the mortgage, but which was required to round 
up and rhake of unitary value the property secured by the mortgage. 
The iack of this property is what, in part, weakehed the sùpposed se- 
cuirity of the original investment; its ownership is necessary to any 
stable scheme of reorganization suggested. 

Viewing the case as a whole, and in ail its broad aspects, we are of 
opiriiori the Court below committed no error in confirming this sale and 
taking steps to wind up this receivership. The présent unfortunate 
situation was created by the bondholders in their original investment, 
and the duty of the court below was to now dispose of the insuiïicient 
security they had takeh to the best possible advantage. This task we 
are satisfied it has done with great patience and with business ability. 
At the instance of différent parties, ample time was given for taking 
full testimony, and everything bearing on the properties was brought 
tolight. At the suggestions of the committees representing the bond- 
holdersi additional equipment and transportation facilities were from 
time to time provided by receiver's certificates. Leeway of tiroe for 
the formation of plans of reorganization was afforded to a point when 
the holders of receiver's certificates became clamorous for their mon- 
ey. In insisting on a sale now, the court has def erred action to a 
time when crédit was not strained and thé financing of a reorganiza- 
tion was feasible. There is no certainty that any future time would 
be more opportune; there may be danger that if this sale were set 
aside, and months, if not years, elapse before another plan was evolved, 
the last State of the bondholders might be worse than the first. 

In view of ail thèse considérations — that the great majority of the 
bondholders favor this sale; that ail bondholders, whether in favor 
of the sale or objecting to it, will hâve an opportunity of sharing on 
equal terms in the reorganization — we are of opinion the court below 
committed no error. 

The decrees below are therefore confirmed, and the cause remitted 
to the court below for further proceedings. 
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STBPHANO BROS., Inc., v. STAMATOPOTJLOS et aL 

(Circuit Ciourt of Appeals, Second Circuit. November 14, 191C.) 

No. 9. 

i. Teade-Mabks and Tbade-Names ®=»79 — Soubcb op ExcLtraivn Right— 
Remédies fob Infeingement. 

The rlght to an exclusive trade-mark Is not one ereated by act of Con- 
gress, but the owner of a trade-mark bas a property rigbt in It at coin- 
woQ \&yi, the violation of whlch wUl be enjoiiied by a court of equity, 
and the civil remédies whlch might be Invoked before Congress legis^ 
lated stlU remaln In full force. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 89, 90; Dec. Dlg. ®=379.] 

2. Tbade-Makks and Trade-Names iS=7, 59(5) — Names Subject of Appbo- 

PKIATION XnFBINQEMENT. 

The naine "Rameses" may constitute a valld trade-mark for a 
brand of cigarettes, and when so used Is Infrlnged by the nauie "Rada- 
mes," used for a similar purpose, which Is so similar in both sound and 
appearauce as to be llkely to decelve ordlnary purchasers. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
DLg. §§ 11, 71; Dec. Dlg. ©==7, 59(5).] 

Appeal from the District Court of the United States for the South- 
■em District of New York. 

Suit in equity by Stephano Bros., Incorporated, against Stamatis D. 
Staniatopoulos and Peter D. Stamatopuulos, Stamatis D. Stamatopou- 
los, and George Papageorges, copartners trading under the firm name 
of Stamatopoulos & Co. Decree for complainant, and défendants ap- 
peal. Affirmed. 

See, also, 199 Fed. 451. 

Hatch & Clute, of New York City (Edward S. Hatch, Vincent P. 
Donihee, and Walter F. Welch, ail of New York City, of counsel), for 
appellants. 

Wise & Lichtenstein, of New York City (Henry M. Wise, of New 
York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGER S, Circuit Judge. The complainants are citizens of the 
United States residing in the state of Pennsylvania. They are copart- 
ners in the business of manufacturing and selling cigarettes. They 
claim the ownership of the trade-mark "Rameses" as applied to the 
cigarettes they manufacture. The défendants, also copartners, are 
manufacturers of cigarettes. Their place of business is in New York 
City, and their sales are made, not only in New York, but in other 
parts of the United States. They hâve adopted as their trade-mark 
the name "Radames," and the complainants seek to ehjoiri its use in 
connection with the sale of cigarettes. They claim that this use ot 
the word is unlawful and misleading and constitutes an infringement 
upon their trade-mark rights. Undoubtedly every manufacturer has a 

â=3For other cases aee saiD« toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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right to distinguish his goods from similar goods manufactured by an- 
other, and to this end may adopt a trade-mark. It is an invasion of 
rights for one manufacturer to deceive the public by placing upon his 
goods an imitating trade-mark calculated to lead would-be purchasers 
into the belief that the goods are those of another. 

Congress first attempted to regulate the right of trade-marks in Act 
July 8, 1870, c. 230, 16 Stat. 198, which provided for their registra- 
tion. By the common law the exclusive right to a trade-mark grew 
out of its use. By the act of Congress the exclusive right was to at- 
tach upon registration. The power of Congress to pass the act was 
considered by the Suprême Court in 1879 in the Trade-Mark Cases, 
100 U. S. 82, 25 L. Ed. 550. The court in that case decided that the 
act of 1870 was unconstitutional, inasmuch as it was not restricted to 
trade-marks in commerce with foreign nations, or among the several 
States, or with the Indian tribes. 

Congress thereafter passed Act March 3, 1881, providing for the 
registration of trade-marks used in commerce with foreign nations or 
with the Indian tribes. The complainant, however, acquired no right 
under the terms of that act, which in express terms provided that the 
application to be filed must, in order to create any right whatever in 
f avor of the party filing it, be accompanied by a written déclaration 
that such trade-mark "is used in commerce with foreign nations or 
Indian tribes." Act March 3, 1881, c. 138, 21 Stat. p. 503. If the 
complainant's application contained such a déclaration, there is no 
proof that he uses it in trade with foreign nations or Indian tribes. 

Act Peb. 20, 1905, c. 592, 33 Stat. 724, authorized the registration 
of trade-marks used in commerce among the several states, as well as 
in commerce with foreign nations and the Indian tribes. That act in 
section 5 (Comp. St. 1913, § 9490) provided : 

"That no mark which conslsts merely In the name of an Indlvidual, flrm,. 
corporation, or association, not written, prlnted, Impressed, or woven in some 
particular or distinctive manner or lu association with a portrait of the in- 
dlvidual, or merely in words or devlces which are descriptive of the goods- 
with which they are used, or of the çharacter or quality of such goods, or 
merely a geographlcal name or term, shall be reglstered under the terms of 
thls act." 

As the trade-mark in this case is the name of an individual it was not 
entitled to registration under the act unless printed in some particular 
or distinctive manner as it was not in association with a portrait of 
the individual. Whether this trade-mark was printed in "a particular 
or distinctive manner" within the meaning of the act was discussed 
somewhat upon the argument, the défendants claiming that the name 
"Rameses" was not "written, printed, impressed, or woven" in any 
particular or distinctive manner as the act required, and so was not 
entitled to be registered, as it was simply printed in type having noth- 
ing about it that can be called particular or distinctive, unless the fact 
that it is somewhat more black-faced than the type usually employed 
in ordinary printing can be regarded as a sufficient compliance with 
the requirement that it be printed in a particular or distinctive man- 
ner. We shall not pass upon that question at this time, as the com- 
plainant's rights in this case are not dépendent upon the législation of 
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Congress. Even though the complainants in what they did faîled to 
comply with the requirements of the act of 1905, a question upon which 
we do not pass, they would still be entitled to the relief they seek. 

[1] The right to an exclusive trade-mark is not one created by act 
of Congress. It is a right which the common-law courts recognized 
at an early day. Southern v. How, Popham, 143 (1582). And in course 
of time the courts of equity extended their protection over the right 
by issuing injunctions to restrain infringements. The owner of a trade- 
mark has a property right in it at common law, the violation of which 
will be enjoined by a court of equity, and the civil remédies which 
might be invoked before Congress legislated remain in full force still. 
See Trade-Mark Cases, 100 U. S. 82, 25 L. Ed. 550. Inasmuch as a 
diversity of citizenship exists, the right of the complainants to sue the 
défendants in the Southern district of New York for the protection 
of their common-law right in their trade-mark is not to be questioned. 

That the complainants hâve a common-law right to the trade-mark 
"Rameses" is évident. The record shows they began manufacturing 
cigarettes in 1895. At that time they stamped the word "Ramées" on 
the boxes and printed it on the cigarette paper. In 1897 they changed 
the spelling to "Rameses," and hâve ever since continuously used the 
word to designate the cigarettes which they manufacture, They claim, 
and the évidence does not contradict them, that they were the first 
persons to use the word, or any word similar thereto, as a trade-mark 
for cigarettes. The défendants in this court do not dispute tbis façt, 
although in the court below they sought to introduce évidence to show 
that the word "Rameses" on cigarettes had been used jn Germany. 
Objection was made to the admission of the testimony, and the. trial 
court excluded it. No attempt was made upon the argument in this 
court to show that that testimony was not properly excluded. 

[2] This brings us to inquire whether the name "Rameses" can be 
employed as a trade-mark. There are numerous instances in which, the 
courts hâve said that the name of a., person is the subject of exclusive 
appropriation as a trade-mark. Among them are the f oUowing : Cooke 
& Cobb Co. V. Miller, 169 N. Y. 475, 62 N. E. 582 (1902) ; H. A. Wil- 
liams Mfg. Co. V. Noera, 158 Mass. 110, 32 N. E. 1037 (1893) ; Shaw 
V. PiUing, 175 Pa. 78, 34 Atl. 446; Medlar, etc., SHoe Co. v. Delsarte 
Mfg. Co. (1900) 68 N. j:Eq. 706, 46 Atl. 1089, affirmed in 68 N. J. Eq. 
706, 61 Atl. 4i0; Spieker v. Lash, 102 Cal. 38, 36 Pac. 362; Wm. 
Rogers Mfg. Co. v. Simpson, 54 Conn. 527, 565, 9 Atl. 395 (1887). 
But; thèse cases isimply establish the proposition that the law permits 
a manufacturer to use his own name as a trade-mark. The rule is that 
while, as against persons bearing a différent name, a manu facturer 's 
right in his name trade-mark is absolute and exclusive, as against per- 
sons bearing the same name no such exclusive right can be set up. If 
the public hâve confidence in a man's skill and integrity, his name may 
be on that account the most advantageous trade-mark he can àdopt. 
But such a trade-mark has the disadvantage that it is exposed to the 
possibility that some other person bearing the same name may be the 
manufacturer of similar articles, and hâve the conséquent right to àf- 
fix his name upon such articles, thereby creating a possibility of mis- 
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take on thè part of consumers as to the manufacture of the goods they 
are about to buy. 

In the case at bar the complainant manu facturer s hâve not taken 
their own name and afiîxed it to the cigarettes as a trade-mark, and that 
fact raises a somewhat différent question. 

In Barnett v. Leuchars, 13 Law Times (N. S.) 495 (1865), an in- 
junction was issued to protect the complainant's trade-mark in fire- 
works called "Pharaoh's Serpents"; the court remarking that the 
owner had "an exclusive right to a trade-mark or label, and that right 
is to be regarded as his property." 

In Barrows v. Knight, 6 R. I. 434, 78 Am. Dec. 452 (1860) the right 
to use the name Roger Williams as a trade-mark on cotton cloth was 
sustained. The court said : 

" 'Roger Williams,' though the name of a famous person long since dead, Is, 
as applied to cotton cloth, a fancy name, as would be, so appUed, the names of 
Washington, Greene, Perry, or of any other heroes, living or dead," 

In Merâërole v. Tynberg, 36 How. Prac. (N. Y.) 14 (1868), the right 
to use the name "Bismarck" as a trade-mark for a particUlar style of 
collar was involved and the court declared that the complainants had 
the right to appropriate the name for a riew purpose, and, having done 
so, "were entitled to avail themselves of ail the advantages of theif 
superior diligence and industry." The défendant had insisted (4 Abb. 
PraC; [N. S.] 412) that, as "Bismarck" was the name of a distinguish- 
ed German citizen, Bismarck being then alive, no such exclusive right 
to the hame cOuld be successfully claimed by the complainants, lor 
the reason that the law did not permit the use by one man of the name 
of another to the exclusion of the right to ail others to use it. 

In Goldstein v. Whelan (C. C.) 62 Fed. 124 (1894), the name "Na- 
poléon" was used as a trade-mark. There was no intimation that the 
name could not be used for that purpose, but the preliminary injunc- 
tion was ref used because the affidavits disclosed that the name had 
been previously used by another, long prior to the use made of it by 
the complainant, and for precisely the same purpose, to indicate a 
brand of cigars. 

In Medlar & Holmes Shoe Co. v. Delsarte Manufacturing Co., 68 
N. J. Eq. 706, 61 Atl. 410 (1905), the New Jersey Court of Errors and 
Appeals affirmed a decree of the Court of Chancery reported in 46 
Atl. 1089, sustaining the right to adopt as a trade-mark for shoes the 
name of "Delsarte." The name was that of a French artist who be- 
came celebrated for his theory of the method of exercise of developing 
bodily grâce and strength and the power of dramatic expression. The 
Chancellor, in holding the complainants entitled to an injunction, said: 

"I coriclude that * • * the complainants hâve, as agalnst the défend* 
ants, the exclusive right to the word 'Delsarte' as a trade-mark." 

In Saxlehner v. Ëisner & Mendelson Co., 179 Û. S/ 19, 21 Sup. Ct! 
7, 45 Lr. Ed. 60 (1900), the right to use the name "Hunyadi" as à tfàde- 
mark seems to hâve been taken for granted. The court held that the 
plàintîff ,had Ipst her right to the ihdividual appropriation of thë name 
beçausé' of 2Ô years of inaction, in which the use of the word had 
beèn perniitted to numeroûs other importers. The use of thé nanle by 
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proprietors of similar articles for many years had made it public prop- 
erty, and it was too late to resuscitate her original right. 

In Castner v. Coffman, 178 U. S. 168, 20 Sup. Ct. 842, 44 L. Ed. 
1021 (1900), the Suprême Court held that the name "Pocahontas" could 
not be used as a trade-mark in the sale of coal. This was not be- 
cause "Pocahontas" was a distinguished historical personage, but be- 
cause prior to its use there was a well-known Pocahontas côal ré- 
gion, and that fact made it impossible for the complainants to obtain 
an exclusive right to use the name as against other parties mining and 
selling coal f rom the sarae région. 

In the Court of Paris in Dalbanne & Petit v. Coleuille & Cô., 7 An- 
nales, 414, both parties used the name "Lamartine" for a certain elixir. 
The court on appeal said : 

"There Is no doubt that proper names, other than those of the manufac- 
turer, can be employed Uke any ôther slgn, as a distinct mark of l'ndustrlal 
prOducts, and thus become véritable property, not as a title or mode of ap- 
pellation, but as a commercial mark." 

In Brown on Trade-Mark (Ed. 1885) § 216, the author déclares 
there are many instances of fancy names of men becoming valid trade- 
marks. 

In Hesseltine on Trade-Marks and Unfair Trade (Ed. 1906) p. 15, 
it is said that: 

"The proper name Of a distinguished historical personage may be a valid 
trade-mark." 

In 28 American & Englisfi Encyclopedia of Law, p. 361, it is said: 

"A trade-mark may conslst of a flctitious or celebrated name, as that of a 
famous person or thlng, or some character or thing of hlstory, fiction, or 
fancy. Such names, thus used, are in truth arbitrary or fanéy names. 
Where, however, the name of a historical or celebrated person is also a geo- 
graphical name, such name is not a good trade-mark, because, as is seen in an- 
other section, geographical names cannot be monopolized by any one as 
trade-marks, though they wlll recelve a measure of protection as trade-names, 
under the doctrine of unfair compétition. 

In 38 Cyc. p. 721, it is said that: 

"Names of characters in fiction or mythology, or of celebrated Imaginary 
or historical persons, or thlngs, constitute valid trade-marks, when used as 
such, because they are arbitrary or fanclful and nondescriptlve, unless, as 
may be the case they hâve become generlc and descriptive of quality, owlng 
to the manner of use and the général understandhig." 

The law permits the adoption as a trade-mark of the name of a 
perspn.who has achieved fâme and distinction, provided the name is 
not descriptive of the quality or the charr^-*^er of the article or a 
geographical name. In this case the nâme a...^j)ted is a famous Egyp- 
tian historical character, who lived at least 1,000 years before the 
Christian era. The name is one not generally in use in the United 
States, and we can see no objection to its adoption as a trade-mark. 
If the word ever had a geographical significance, it has none now in the 
United States. In Old Testament geography there may hâve been a 
city of lower Egypt calleâ "Rameses" ; but no such place is found on 
the map of Egypt in the Century Atlas, and no reason exists for de- 
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nying to thèse complainants their right to the protection of the trade- 
mark. 

Is the use of the name "Radames'^ by the défendant an infringement? 
Similarity, not identity, is the test of infringement of a trade-mark. 
Saxlehner v. Eisner & Mendelson; Co., supra. If the words sound 
alike, there is an infringement. 38 Cyc. 744. In the matter of trade- 
mark infringement, each case must dépend on its own pecuHar cir- 
cumstances and ofher authorities are of little help. Still it is Some serv- 
ice to note the holding of the courts in analogous cases. In lyambert. 
Pharmical Co. v. Kalish (C. C.) 219 Fed. 323; "Listerine" was held 
infringed by "Listerseptinfe.'' In Fairbanks v. Ogden Gompany (D. 
C.) 220 Fed. 1002, "Gottolene" by "Chefolene." In United Lace Co. 
V. Barthels Mfg. Co. (D. C.) 221 Fed. 456, "Beaded" by "Imbeaded." 
In Ame;ricap Le&d Pencil. Cq,.v. Gottlieb (C. C.) 181 Fed. 178, "Knox- 
ail'' hy'"Beats-all." In Florence Mlg. Co. v.,Cpwd (C. C.) 171 Fed. 
122 and. 178 Fed. 73, 101 C. 0. A. 565r'fKeepclean" by "Sta-Kleen." 
In Enoch Morgan v. Whittier CoburnCô: (G. C.) 118 Fed. 657, '<Sa- 
poliq" by "Sapho.",,In I^ittle v. Kellam (C G.) 100 Fed. 353, "Sorosis" 
by, "Sortons." In Celltiloid Cb. v. Cèllohité Cô. (C. C.) 32 Fed. 94, 
"Celliiloîd" by "Cellonite." Tn Actién, etc., v. Somborn, 14 Blatch. 
380, Fed. Cas, No. 496,, ''Appolinaris" by "Appolinus." In Hostetter 
V. Vdwinkle, 1 Dill. 329, Fed. Cas. No. 6,714, "Hostetter*' by "Hôs- 
tetler." 

The^ord "Rameses" is colnmonly prondtinced" by the purcha^ing 
public with the accent on the first syllable. And the ordiriàry pfo- 
nunpi^tiQn.of; the word /'Radames" by. the purchasing public in like 
mariner is with the accent on the first syllable. It is possible that a 
small pq^tion pf the piiblic mày giye tp "Radàmès",thé Itàlian pronun- 
ciation p£ the pperaandput the accent on,the last syllable. However 
that may be, clearly we must be govemed by the natural and ordinary 
pfonunciiâtion'given to the twp words by the purchasing public. Gov- 
érnéd by that test, the Similarity iii souild ié ,such as might very easily 
fesult iri confusion. Thère is similarity in appearknçe as well as in 
Sound. "Rameses" and "Radames" certainly resemble each other in 
appearance as closely as, if not more closely than, do somè of the 
names which were héld to inf ringe in -the above cited cases. To amount 
to an itifringement it is not nècessary that the resemblance should be 
Stlffifcîerit tô deçeive experts, ôr pièrsons specially familiar with the 
trade-mark 6r goods involved. The, cases show-tha^: it is immaterial 
that a critical inspection and comparison discloses différences, or that 
pefsons' seeiîig the two trade-marks side by side Would not be cle- 
cfeived. It is enough that upon the whole there is a deceptive similafity 
sufficieiit to deceive ordinary purehasers giving sùch attention as such 
purchasers usually give to purchasing one article thinking it is the oth- 
er. In pur ppinipn such a deceptive similarity exista between "Rame- 
ses" and "Radames." 

Decree affirmed. 
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KELLY T. PENNSTLVANIA B. CO. 

(Circuit Court of Appeals, Third Circuit. December 26, 1916.) 

No. 2167 

ComiERCE €=327(8) — Injubies to Sebvant — Euplotebs' Liabilitt Act — "Bm- 
PLoYBD IN Interstate Commerce." 

Proof that a rallroad carpenter had been sent to repalr a chute whlch 
suppUed coal to englnes engaged both In Interstate and Intrastate com- 
merce, the nature of the repairs not being sbown, and that after waltlng 
a tlme at tlie ynrdmaster's office to get a car of lumber shifted to the 
chute, he started to walk toward the chute, and was run over by the 
lumber car whlle It was being nioved by a work train not then engaged 
In any partlcular task, does not show that the carpenter was employed in 
Interstate commerce, or In work so closely connected wlth it as to be 
practically a part of It, and therefore does not cstabllsh a rlght to recover 
under Kmployers' Llability Act April 22, 1908, c. 149, 35 Stat 65 (Gomp. 
St. 1913, S§ 8057-8665). 

[Ed. Note.— For other cases, see Commerce, Dec Dig. €=27(8). 

For other deflnitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by Clara Kelly, as exCcutrix of Elmer J. Kelly, deceased, 
against the Pennsylvania Railrcad Company. Judgment refusing to 
take ofï a compulsory nonsuit, and plaintiff brings error. Affirmed. 

Kincaid & Kincaid, of Corry, Pa., and Brooks & English, of Erie, 
Pa., for plaintiff in error. 
Thompson & Rossiter, of Erie, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. The plaintiff is the widow and execu- 
trix of Elmer J. Kelly, and is suing the Pennsylvania Raiirpad Com- 
pany under the amended Act of 1908 to recover damages for her hus- 
band's death. On January 23, 1914, he was run over and instantly 
killed in the company's yard at Corry, Pa. The défendant is an irt- 
terstate carrier, and opérâtes (among other branches) a line from Buf- 
falo to Pittsburgh, this line running through the city of Corry. 

The deceased was a foreman of carpenters on the Chautauqua di- 
vision, which extends from Buffalo to Oil City, Pa., and had gone 
to Corry for the purpose of making repairs of some kind to the coal 
chutes and roundhouse in that city; thèse structures being used for 
both kinds of business, interstate and intrastate. So far as appears, 
Kelly did no work on the roundhouse, but sent one of his men to the 
roof of that building, while he himself went to a signal tower in the 
neighborhood, where he waited for an hour or two until he had ar- 
ranged with the yardmaster to move a car of lumber to a track near 
the chutes. This arrangement having been made, and the car having 
been taken hold of by a work train consisting of an engine, a tool car, 

4t=9For otber cum im —ma tople ft KEY-NUMBBR la aU Ker-Numbered DlccoU & Icdezeg 
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and a caboose, he walked from the tower toward the chutes in the 
middle of the tracfc, 'ot- close alongside/ ahd' while on the way was 
run over by tl?e train, \vhich wa? backing toward. him without a man 
on the end thus presented. As the triai judge entered a nonsuit, we 
assume the defendant's négligence. 

Kelly'& gênerai duty required him to go over the division from time 
to time in ord.er to repair bridges, chûtes, roundhouses, and other 
structures. , The chutes in question were ùsed for coaling the, defend- 
ant's eriginès, of which sonae were iised in the yard, and some on the 
road. The tools on the work traia were used wherever needed on 
the division, but at the time of the accident they were not in use, and 
their immédiate employment was not in contemplation. The plain- 
tiff's contention is, of course, that both her husband and the défendant 
were engaged in Interstate commerce at: the time he was killed, and 
the hbnsuit is put on the ground that the évidence did not establish 
the fact that Kelly was so engaged. The opinion of Judge Orr is as 
foUows: 

Thls matter cornes before the court upon a motion to take off a compulsory 
nonsuit. 

This action was broui?ht under the Bmpioyers' Llabillty Act of Congress, 
and if there be jurisdiction in thls court to entertain the suit, then such 
jurlsdiction must rest solely upon sald act, because there is no diversity of 
citizenship between the parties. 

The tacts, as they were developed by the testimony on the part of the 
plaintifC are as follows: 

The décèdent was in the, employ of the défendant Company, whlch is a 
common carrier, operating, àmong others, a line of railroad from Buffalo, 
in the state of New ïork, to Pittsburgh, in the state of Pennsylvania. 

Decedent's title and dutles were those of a master carpenter or master 
foreman of carpenters. He was required to engage in and oversee carpenter 
work at différent points along the line of railroad aforesald, both in the 
state of New York and in the state of Pennsylvania. On the day when he was 
killed, he went from Titusville to Corry, where he met with his death. On 
that day, theref ore, he was wholly within the state of Pennsylvania. Af ter 
his arrivai at Corry, he directed, and perhaps engaged in, certain work upon 
the roof of a roundhouse which was used for the storage ot englues, and in- 
ténded not only, perhaps, to earry on the work upon the roof of the round- 
house, but to repair a coal chute by means of which coal would be delivered 
to the engines. Lumber was needed for this purpose. He went some dis- 
tance from the place where lié wçis working td the office of the yardmaster 
at Corry to haVe the lattcr cause a certain' car of lumber, which was then 
upon the storage track in the yard, to be moved from such storage track up to 
the point where the repairs were to be made. Owing to the fact that the shlft- 
ing engine used in the yard was t|ien in use at another point, there was con- 
sidérable deiay in the exécution of the service which the décèdent required. 
During such period of delay, he remained In or near the yàrdmaster's office'. 
A tool or repair train havlng conie into the yard, the yardmaster caused the 
same to shlft the car of lumber from the storage track up to the point where 
the lumber was required. The décèdent walked back in the direction, of the 
place where he intended to work on or along the track, and in some way was 
struck by the car which contained the lumber. 

After the plalntlfTs évidence had closed, the défendant made a motion ta 
dlsmiss tbé case for want of Jurisdiction, allegihg What nïay be brlefly divld- 
ed into two grôunds; That the évidence did not show that thé deceased was 
engaged in Interstate commerce; or that thp défendant was 'engaged in interr 
state commerce at the time of the accident. The court sustJilned the defend- 
ant's motion. The trial judge, because of some knowledge of Pederson v T>„ 
L. & W. R. K., 229 U. S. 146, 33 Sup. Ct. 648, 5T L. Ed. 1125, Ann. Cas. 19140, 
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153, and yet not distlngutslilng that case frora tlie case at hând, expressed 
the view that the second reason in support of the motion was tiie stronser: 
the opportunity for distinguisliing that décision from subséquent décisions 
of the Suprême Court belng iimlted. Upon careful considération, however, 
the court is -of the opinion that the flrst reason is perhaps the more substan- 
ttal, and that because the plaintilï's évidence did not show that the décèdent 
was, at the tinie of the accident, engaged in Interstate .trans))ortation, or work 
so closely related to, it as to be practically part of it, that therefore the 
plaintiff was not entitled to malntain her action. ■ 

The case of Shankg v. D., L. & W. R. R. Co., 239 TJ. S. 55G, .36 Sup. Ct. 188, 
60 L. Ed. 436, U ]R. A. 1916C, 797, is helpful. The test there laid down is 
expressed in the foUowing language: 

"Having In mind the nature and usual course of ' the business to which the 
act relates, and the évident purpose of Congress in adopting the act, we thihk 
it speaks of Interstate commerce, not in a teclmlcal légal sensé, but in a prac- 
tical one, better Suited to the occasion (see Swift & Co. v. United States, 196 
U. S. 375, 398, 25 Sup. Ct.' 276, 49 L. Ed. 51S), and that the true test of em- 
ployment in such commerce In the sensé intended is; Was the employé at 
the time of the Injury engaged in Interstate transportation, or in work s6 
closely related to it as to be practically a part of it?" 

That test is applied in tliat opinion to the facts of previous cases in that 
court. That portion of the opinion relating to previous décisions where the 
application of the test shows that the employé was not engaged in Interstate 
commerce is as foUows: 

"Without departing from this test, we also hâve held that the requlsite em- 
ploynient in Interstate commerce does not exist where a member of a switch- 
ing crew, whose gênerai work extends to both Interstate and intrastate traf- 
flc, is engaged in hauling a train or drag of cars, ail loaded vv'ith intrastate 
freight. from one part of a city to another (111. Cent. R. R. v. Behrens, 233 
U. S. 473 [34 Sup. Ct. 646, 58 L. Ed. 1051, Ann. Cas. 1914C, 163]), and where 
an employé in a colllery operated by a railroad Company is mining coal in- 
tended to be used in the company's locomotives nioving In Interstate commerce 
(Del., Lack. & West. R. R. v. Yurkonis, 238 V. S. 439 [35 Sup. Ct. 902, 59 I.. 
Ed. 1397]). In neither Instance could the service indicated be isaid to be In- 
terstate transportation, or so closely related to it as to be practically a part 
of it." 

The facts of the case Itself are quite analogous to the facts in the case now 
before the court. Shanks was employed in taking down and putting up fix- 
tures in a machine shop conducted by the railroad company for repairing lo- 
comotives used in Interstate and intrastate ti-ansportatiou. It was held that 
he could not maintain his action under the Employers' Liability Act, although 
on other occasions his employment related to Interstate commerce. In a later 
case (Chicago, Burlington & Quincy R. R. v. Harrington, 241 U. S. 177 [36 
Sup. Ct. 517, 60 L. Ed. 941], decided May 1, 1916) the Suprême Court again 
emphaslzes the test to be applied in determining the nature of the emijloy- 
ment in Interstate commerc-e at the time of the injury to the employé. In 
that case the railroad company insisted that the employé was engaged lu Inter- 
state conunerce, and that therefore the Employers' Liability Act applied, 
rather than the law of the state in which the action arose. In that case, 
at the time the employé was killed he was engaged In causing the removal 
of coal from storage tracks to the coal shed or chutes by which the same 
would be delivered to locomotives in Interstate hauls. The Suprême Court 
held that the act of Congress did not apply, because there was no close or 
direct relation to Interstate transportation in the taking of the coal to the coal 
chutes. Wliat is there, then, in the case at bar from whléh it ean be inferred 
that Kell.y was, at the time he was killed, engaged in Interstate transporta- 
tion? His engagement in causing the transfer of the lumber from the storage 
tracks to the place where it was to be used does not conneet him more close- 
ly with transportation than Harrington's engagement in taking coal from 
the storage tracks to the coal chutes. In neither case was there such close 
direct relation to Interstate transportation as would require the application 
of the provisions of the Jaw. 

238 F.— T 
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Plaintiff's décèdent, therefore, not belng engaged ia Interstate transporta- 
tlon, plalntiff could not inalntaln an action for his death in this court. It is 
unnecessary to conslder whether the rallroad, at th« time of Kelly's death, 
was engaged tn Interstate commerce. There were movements in Interstate 
commerce along tlie Une of its rallroad at other points than at CJorry, but the 
défendant, at that place, was not engaged in such transportatlon at that time. 

Motion to take off tlie nonsult Is refused. 

Not much need be added to what is thus said. The récent décision 
of RailroadCo. v. Harrington, 241 U. S. 177, 36 Sup. Ct. 517, 60 L. Ed. 
941, seems to be clearly in point. Indeed, the présent case is perhaps 
the stronger, for beyond the fact that something was to be done to the 
chutes we know nothing of its character or extent. It may hâve been 
some inconsiderable matter, related only remotely to interstate trans- 
portation, and, as the plaintiff was bound to show that it was "so close- 
ly related to it as to be practically a part of it," we think it plain that 
in any aspect of the question the District Court was right in holding 
that the case broke down for lack of proof . 

The judgment is affirmed. 



FLEITMAN v. McKINNON. 
(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 68. 

1. Biucs AND Notes iS=>456 — Right of Action — Repbesentative Capacitt. 

Plaintiff may sue. In his represeiitative capacity as agent for the share- 
holders of a bank, on a note payable to plalntifC, "agent for the siarehold- 
ers" of that bank, though those words would be construed as merely 
descrlptio personse in a suit by plaintiff as an indlvldual. 

[Ed. Note.— For other cases, see Bllls and Notes, Cent. Dig. §§ 1377- 
1380, 1382-1392, 1394r-1420y2 ; Dec. Dlg. <s=>456.] 

2. Pleading ©=245(3) — Amendment at Teial — Statuts; 

Under Rev. St. § 954 (Comp. St. 1913, § 1591), authorizing a court at any 
time to permit elther party to amend any defect In the pleadlngs, the court 
can at the trial of a suit by plaintiff, as agent for sbareholders, on a note 
payable to him as such agent, permit plaintiff to amend the complalnt, so 
as to allège dellvery to, présentation, notice, and demand by, Indebtedness 
to, and prayer for judgment In favor of plaintiff in bis représentative ca- 
pacity, Instead of as an indlvldual ; those amendments, if necessary, belng 
merely matters of form, which could not hâve surprlsed défendant. 

[Ed. Note. — For other cases, sée Pleading, Cent. Dig. §§ 658, 659; Dec. 
Dig. <®=>245(3).] 

In Error to the District Court of the United States for the SoUthern 
District of New York. 

Action by John W. McKinnon, as agent for shareholders of the Na- 
tional Bank of North America in New York, against Lida M. Fleitman, 
as administratrix of the estate of F. Augustus Heinze, deceased. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

This cause cornes hère on wrlt of error to the TJnlted States District Court 
for the Southern District of New York in respect of a judgment entered there- 
In on Decembei- 30, 1915, in favor of the défendant in error, hereinafter called 
plalntiff, In the sum of $91,682.04. 

Q — .Pnr other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexai 
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Thé National Bank of North America In New York Is a national banklng 
corporation, organized under the laws of the United States. On October 21, 
1908, the plaintiff was duly eleeted the agent for shareholders to wind up 
the affairs of the bank. He duly qualified as such agent and became possessed 
of ail the assets. It appears that one F. Augustus Heinze made and dellver- 
ed to plaintiff a note, the essential partof which, so far as the questions hère 
involved are concerned, Is as foUows; 

"$80,000.00 New York, Mar. 10, 1909. 

"Six months aftei* date I promise to pay to J. W. McKlnnon agent for 
shareholders Nat. Bank of North Am. or order, elghty thonsand oo/ioo dol- 
lars for value received, with Interest at 6 per cent per annum, having depositèd 

wlth as collatéral securlty 

15,000 shares Ohio Cop. Co stock 
$20,000 par Ohio Ist Mort Bonds 
wlth authority to seU the same, or other security subsequently substltuted, at 
the Board of Brokers, or at public or prlvate sale, at thelr option, on the per- 
formance of this promise and without înrther notice, applying the net pro- 
ceeds to the payment of this note, Including interest, and accounting to me for 
the surplus, if any. ' In case of deflciency, I promise to pay to said J. W. Mc- 
Klnnon the' amount tbereof, fortbwith after such sale, with légal interest. 

"F. Aug. Heinze." 

Thereafter, and on November 4, 1914, Heinze died, and the plalntlfE in 
error, hereinafter called défendant, was appointed admlnistratrix by the Sur- 
rogate's Court of Saratoga County, in the state of New York. The, plaintiff ^ 
duly presented to the défendant a çlaim on aecount of the above note, fOr 
$87,444.84, the whole of which claim was rejected. 

Thereupon this action was brought to recover the amount due and owîng 
on the note after deducting certain payments, which had been made at divers 
times betwçen October 5, 1910, and March 3, 1913, and which left a balance 
ulipàld of $71,946.67. The judgment recovered was for that amount, togèthér 
with the Interest, $20,145.07, less $450, and costs in the sum of $40.30. 

Rockwood & Haldane, of New York City (Charles A. ^yinter, of 
New York City, of counsel), for plaintifï in error. 

Van Vorst, Marshall & Smith, of New York City (Arthur B. Bren- 
ner, pf Brooklyn, N. Y., and John Howard Keim, of New York City, 
of counsel), for défendant in error. ; 

Before COXE, RpGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above), [1] The 
first question which this case présents is whether the plaintifï suing "as 
agent for shareholders of the National Bank of North America," can 
maintain an action on a note payable to "J. W. McKinnon, Agent for 
Shareholders Nat. Bank of North Am." The defendant's contention 
is that the words "Agent for Shareholders Nat. Bank of North Am." 
are mère descriptio personse, which may be disregarded as without légal 
significance, that the légal title to the note is in McKinnon individually, 
and that therefore the action is not maintainable. We are îlot able to 
take this view of the matter. 

The courts hâve held that where a note is payable to the order 
of a named person, with the officiai désignation written after his 
name, as "A. B., Président," his désignation as officer may be dis- 
regarded as merely descriptio personse, and that he may sue in 
his own name individually on the note. And they hâve also held that 
the note may in such a case be sued on by the corporation, and that 
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without àny indorsement having been made to it by the officer. In 8 
Corpus Juris, page 840, the rule is stated as follûws : 

"A blll or note made payable to a eorporate officer or agent may be sued 
on by thé Corporation as the real party in interest, although an action by the 
officer In his own name has been sustalned, he having the légal interest and 
nis désignation as officer being regarded as merely déscrlptlo personse; and 
this rule has been applled so as to authorize suits by the offlcers of unincor- 
porated associations or joint-stock conjpanies. So an officer of a corporation 
may sue in his own name on a negotiable instrument transferréd to the cor- 
poration by an indorsement in blank." , . 

It seems to be established law that, when the fiame of a payée is 
followed by words showing the payee's connection with a banking in- 
stitution, as where a note runs to "A. B., Cashier," the oWigation is 
payable to the bank as a matter of law, and the bank may sue upon it. 
In Ëank of New York v. Bank of Ohiq, 29 N. Y. 619, the, instrument 
was payable to the order of "D. C. Converse, Esq., Cashier," and the 
court declared that "a bill drawn to D. C. Converse, cashier, is in judg- 
ment of law payable to the bank of which he is the officer." 

In First National Bank v. Hall, 44 N. Y. 395, 4 Am. Rep. 698, a 
draft was payable to the order of "J. E. Robinson, Cashier."; The draft 
had not been indorsed by Robinson to the bank, and yet the bank was 
allowed to maintain an action upon. it. The court declared that the 
position of the parties is the same as if the draft had been made pay- 
able tô the plaintifF by name instead of its cashier, and no indorsement 
was necessary to give it the position of a bona fide holder or to enable 
it to sue. 

In Baldwin v. Bank of Newbury, 1 Wall. 234, 17 L. Ed. 534 (1863), 
the court held that a bank could maintain an action on a note payable 
to the order of "O. C. Hall, Èsq., Cashier." The principle is, the court 
said, that the promise should be understood according to the intention 
of the parties. If the undertaking was to the corporation, it should 
be declared on and treated as a promise to the corporation, and paroi 
évidence would be admissible to show that the person designated, "cash- 
ier" was in fact at the time the cashier, and that he acted as such in 
taking the note, it teing intended as a promise to the corporation. And 
the court added : 

"Mr. Parsons, says, if a bill or note is made payable to 'A. B., Cashier,' 
without any other désignation, there is authorlty for saying that an action 
may be maintalned upon it, elther by the person therein named as payée or 
by the bank of which he is cashier, if the paper was actually made and re- 
ceived on account of the bank; and the authorlties cited by the author fully 
sustain the position." 

The cases are numerous which hold that a bank may sue upon paper 
made payable to its cashier by his officiai title although he has not in- 
dorsed the paper. Commercial Bank v. French, 21 Pick (Mass.) 486, 
32 Am. Dec. 280; Stamford Bank v. Ferris, 17 Conn. 259; Nave v. 
Lebanon First National Bank, 87 Ind. 204; Carton v. Union City Na- 
tional Bank, 34 Mich. 279; Pratt v. Topeka Bank, 12 Kan. 570; 7 Cyc. 
559. And in a number of cases it is held that thê government may 
bririg suit in its own name on a bill or note belonging to it, although it 
is made payable to the treasurer of the United States or other public 
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officer. Dugan v. U. S., 3 Wheat. 172, 4 L. Ed. 362. The same prin- 
ciple has been applied to a state. People v. Bank of North America, 
75 N. Y. 547; Esley v. Illinois, 23 Kan. 510. And also a county. See 
II Cyc. 607. 

In the case at bar, the note, having been made to "J. W. MçKinnon, 
Agent for Shareholders Nat. Bank of North Am., or order," belonged 
to J. W. McKinnon as agent for shareholders, and might be sued upon 
by him as such agent; it being alleged and proved that he had been 
appointed and qualifîed as the agent for the shareholders and was act- 
ing in that capacity at the time of suit. The same principle is to be 
applied to the case as would be applied to a note made "to A. B., 
Cashier." As such a note would be the property of the bank, and 
could be sued on by it, so this note belongs to the office which McKin- 
non occupies. 

[2] This brings us to a second question, which was argued at some 
length, and which involves the right of the court to allow amendments 
to the complaint to be made at the trial. At the close of the testimony 
counsel for plaintiff asked to be allowed to amend his complaint to 
conform to the proof. The original complaint declared that Heinze 
had delivered his promissory note to the plaintifif. The amendment 
proposed was that it be made to read that the note was delivered "to 
the plaintiff as such agent for shareholders." It was also proposed to 
add the following paragraph : 

"Sald note was giveu in settlement of certain elaims against sald F. Augus- 
tus Heinze, which at the time of the appointment of Charles A. Hanna as re- 
ceiver of the National Bank of North America In New York were assets of 
sald bank, which elaims were later duly transferred to said Charles A. Han- 
na as such recelver, and by him as such receiver were duly transferred to 
plaintiff as agent for shareholders of the National Bank of North America in 
New York. Plaintiff has at ail times since the dellvery of said note held It, 
and still holds it, as agent for shareholders as aforesaid." 

The original complaint stated that "the plaintiff duly presented to 
the défendant a claim on account of the said promissory note," etc. 
This it was proposed to amend to read "the plaintiff as such agent duly 
presented," etc. The original complaint read, "The défendant served 
notice in writing upon plaintiff that she rejected the said claim," etc. 
This it was proposed to amend to read, "The défendant served notice 
in writing upon plaintiff as said agent that she rejected said claim." 
The original complaint read, "There is now due and owing on said 
note to the plaintiff from the défendant." This it was proposed to 
amend to read, "There is now due and owing on said note to the plain- 
tiff as said agent from the défendant." The original complaint read, 
"Plaintiff demands judgment against the défendant." This it was 
proposed to amend to read, "Plaintiff as said agent demands judgment 
against the défendant." 

Ail thèse amendments the court allowed to be made over the objec- 
tion of the défendant. And their allowance has been assigned for error. 
If we assume for the purposes of the case that the original complaint 
was defective in the particulars in which the above amendments were 
made, we should nevertheless hâve no difficulty in holding that the court 
was not in error in allowing the amendments to be made. The amend- 
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ments were within the discrétion of the court. See United States Re- 
vised Statutes, § 954 (Comp. St. 1913, § 1591). In allowing them to be 
made the court served the ends of justice. To hâve refused their al- 
lowance under the circumstances would hâve been to adhère to a prac- 
tice no longer in favor which.sacrificed justice to technical rules. The 
originar pleading did not mislead the défendant to her préjudice, as 
the amendments did not in any way change the note upon which the 
action was brought. The évidence clearly showed that the plaintifï 
was suing iti a représentative capacity. 

In this case thére was no abuse of discrétion in allowing amendments 
to be made \yhich confatméd the pleadings to the proof. No doubt it 
might be revei"sible error in some cases to amend a complaint to con- 
f orm to évidence not admissible under the original complaint, and which 
was objeçted to and admitted under exceptions. But the cases in which 
that would be true would be confined to amendments which affécted 
siibstantial rights going to the actual merits of the case. The right to 
make amendments which do not afïect substantial rights and go to the 
actual merits of the case should not be denied upon the theory that it 
involves an invasion of the other party's right to the benefit of his ex- 
ception. 

Judgment affirmed. 



HUDSON NAV. GO. T. JOYCE. 
(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 
■ No. 51. 

1. I/ANDLOED AND TENANT ®=88(1)— LeASE "KeNEWAL." 

: Défendant; through plalntlff's efforts, secured a ten-year lease o£ a 
. pler f rom a clty, with the privilège of tenewing it for a siinilar p^riod on 
giylng , notice of its désire before the expiration of the lease, and sublet 
one-half ofthe pler to ànother company with a lilve privilège of renewàl. 
Défendant agreed to pay plaintlfC as compensation for liis services a cer- 
tain sutn annually during the term of the lease and durlng the renewai 
thereof,rlf rejiewed. At the end of the term, défendant did not desile 
to renew, but its sublessee did, and secured a mandatory injunction re- 
qulrlng défendant to glve notice of the exercise of its option to renew. 
Whlle an appeal from that injunction was pending, the parties compro- 
mlsed by défendant assigning its lease to the other company, to whom the 
clty then gave a new lease for ten years on the same terms. Eeld, th&t 
the new lease 'was a renewai of the original lease ; a "renewai" being a 
revivàlor réhabilitation bf an expirlng subjeet. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 279, 
280; Dec: Dig. <S=88(1). 

For other définitions, see Words and Phrases, First and Second Séries, 
Renewai.] 

2. Peincipal and Agent ©=381(4) — Compensation — Renew al of Lease. 

Though that renewai was not with défendant, so as to entitle plalntiff to 
his compensation during the extended term, a renewai with défendant 
was effected when it gave the notice of exercising its option for renewai; 

®=3For other case* se« aama topic t KEY-NUMBER in ail Key-Nuffibered Dlgests & Indexe» 
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though stating that It was given in obédience to the Injunction, and 
plalntifE's rlghts to hls compensation were thereby established. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §| 
196-198; Dec. Dig. <S=81(4).] 

Ward, Circuit Judge, dissentlng. 

In Error to the EHstrict Court of the United States for the South- 
ern District of New York. 

Action by Henry L. Joyce against the Hudson Navigation Com- 
pany. Judgment for the plaintiff, and défendant brings error. Af- 
firmed. 

A corporation, to whose rlghts the Hudson Navigation Company (plaintiff 
in error and défendant below) succeeded, reeelved from the clty of New York, 
through the commissioner of docks, a lease dated May 9, 1904, of the wharf- 
âge, etc., of certain pler on Manhattan Island for the term of ten years. This 
lease provided that "if at any time not less than three months before the ex- 
piration of the term [of ten years, the lessee] shall give to the [clty of New 
York] notice in writing by service thereof on the commissioner of docks of its 
désire that this présent lease^ and grant shall be renewed • * * [the clty 
of New York] shall and will agaln lease, assign, and farm let [the property 
aforesaid] for a further term of ten years." 

This lease had been negotiated by Joyce (défendant in error and plaintiff 
below) for the purpose of dividing the pier or the use thereof between the pred- 
ecessor of the Hudson Company and the Central Hailroad of New Jersey. 
Accordingly, and on or about August 5, 1904, the Hudson Compàny's predeces- 
sor, with the consent of the clty, subleased (by Instrument dated May 11, 
1904) one-half of the said pler to the Central Railroad, and in the same docu- 
ment covenanted with that railroad company "that if at any time before the 
expiration of the term of thèse présents [1. e., the sublease which was eoter- 
mlnous with the lease by the city] the [Central Railroad] shall give to the 
[Hudson Company] notice in writing of its désire that this présent lease and 
grant shall be renewed, then and In that case the [Hudson Company] shall 
and wlll again lease, démise, and farm let unto the [Central Railroad], for a 
further term of ten years, the said one-half of said pier," 

The pier in question having thus been secured, one-half to the Hudson 
and one-half to the railroad company, for the same period of ten years, with 
a covenant on the part of the city to renew at the request of the Hudson 
Company, and a simllar covenant on the part of the latter company to renew 
at the request of the railroad company — ail in accordance with the Intent of 
both corporations in employlng Joyce to secure the lease — an agreement 
was executed between the Hudson Company and Joyce, recitlng the substance 
of the foregoing statement and blndlng the Hudson Company to pay Joyce, 
in considération of hls services, $2,200 a year "during the term of said lease 
of ten years," and further agreeing "that in the event of a renewal of said 
lease by the city of New York with the [Hudson Company] for a further term 
of ten years to pay toi [Joyce] the sum of .$2,200 a year * * • in each 
and every year durlng the term of said renewal lease of ten years." 

In due time, and in accordance with Its contract with the Hudson Company, 
the Central Railroad notlfied that corporation that it deslred to renew Its sub- 
lease. The Hudson Company, however, did not wlsh to use the pier any 
longer, and declined to exercise the option which it held from the city of New 
York. Thereupon the Central Railroad began an action in the Suprême Court 
of this State against the Hudson Company and the clty, and therein obtained 
a prelimlnary mandatory injunetion requiring the Hudson Company to exer- 
cise the option aforesaid, upon the ground that by the sublease of 1904 the 
Central Railroad had an absolute right to enjoy the premlses for the period 
of a renewal lease and the Hudson Company had covenanted to procure for it 
such right or estate. 

In pursuance of this mandate the Hudson Company on July 22, 1914, served 
upon the then commissioner of docks a formai notification that it did désire 
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arid request "a renewal of Its said lease, dated on or about May 9, 1904, 
* * * under the terms and conditions provided in tlie said lease." It 
^as stated In thls document tliat the notification was given in pursuance of 
tlie injunctlon aforesaid and under compulslon thereof. 

Tlie cause In question then proceeded to trial, and a judgment was eiitered 
declaring tliat the Central Rallroad, hy its notifleation of a désire foi- a renew- 
al pf the sublease, had become "absolutely entltled" thereunto, and reqiiirlng 
the HudriOn Company to "make, exécute^ and dellver" to the Central Rallroad 
"such renewal lease for sueh renewal term." ïhe judgment fqrther required 
the City of New Yorlv to make, exécute, and dellver to the Hudson Cqnipany a 
renewal lease for the whple pier in pursuance of the notifleation or request 
heretofore' referred to and executed nnder compulslon Of the mandatory in- 
junctlon aforesaid. 

Thls judgment or decree having been entered, and an appeal taken there- 
frorp 'jy the city^ the.matter was settled between ail the parties thereto, and 
the appeal abandoned. ,Bj^ wrltten stipulation the Hudson Company agreed to 
assign the lease o£ 19.04, afCecting the entlre pler property in question, to the 
Central Rallroad, speclflcally includlng in such transfer or asslgnment "ail 
rights whlch hâve accrued to the [Hudson Company] under the said lease, 
Inpludlng the right or privilège of a renewal term of tén years." 

Thereupon Joyce brought thls suit, settlng forth in substance the proceed- 
Ings aforesaid, alleging îin absolute refusai on the part of the Hudson Com- 
pany to make any payments to hlm after the expiration of the original ten- 
year lease, and demanding judgment for the whole amount of hls commission 
or recompense for the ten-year renewal period, at ¥2,200 a year. At the close 
of the testimony both parties moved for a dlrected verdict. Sueh verdict 
was dlrected for go muoh of Joyce's annual payment as was due when suit 
was brought, together with Interest. Thls vvrlt was taken to the judginent en- 
tered in accordance with said direction. 

Stuart G. Gibboney, of New York City, for plaintiff in errer. 
Abraham S. Gilbert, of New York City, for défendant in error. 

Before COXE, WAÎID, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] This 
action is not on any lease, but solely upon an agreement between the 
Hudson Company ^ and Joyce, whereby, for good considération, the 
latter was to receive certain money annually "in the event of a renewal 
of said lease by the city of New York with [Hudson Company] for a 
further term of ten years." The sole question presented is whether 
such renewal éver took place. That there was a renewal we do not 
doubt. The meaning of that word has been considered in Carter v. 
Brooklyn Life Ins. Co., 110 N. Y. at page 22, 17 N. E. 396, and held 
to signify the revival or rehabilitation of an expiring subject; a 
description most appropriate in this case, where the leasehold estate 
finally vested in the Central Railroad was exactly that created by the 
lease of 1904, with the reddendum clause changed as contemplat- 
ed in the original contract. The "renewal" contemplated was some- 
thing that was to grow out of the original lease, and be governed 
by its terms, and that is exactly what was finally executed and delivered 
to the Central Railroad. Equally, if not more, persuasive is the fact 
that in the terms of settlement of the action promoted by the railroad 
Company ail parties thereto called the lease that should be and was 

1 The agreement was with the predecessor of thls corporation, but for con- 
venience the défendant 1 s named as having been concerned in the matter from 
the beginning. 
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delivered a "renewal" of the original ; and they must be held to hâve ac- 
curately described their own act. 

[2] There remains, however, the objection that such renewal was 
never made with or to the Hudson Company, and therefore a condition 
précèdent vital to Joyce's claim was never fulfiUed. As between the 
city and the Hudson Company the one thing needf ul to produce a re- 
newal was the timely service of notice and demand. This was given ; 
and that it required a mandatory injunction to produce it is immaterial, 
for it is elementary that what was done under the valid and unreversed 
order of a, compétent court must be held to hâve been rightly done, 
and to be such an act as any well-disposed and honest citizen would be 
glad to do. 

The rights of ail parties to the old lease, including the Central Rail- 
road, were fixed when the Hudson Company served the notice of July 
22, 1914. Doyle v. Hamilton Fish Corp., 144 App. Div. 135, 128 N. Y. 
Supp. 898; Mattlage v. McGuire, 59 Mise. Rep. 28, 111 N. Y. Supp. 
1083 ; Underhill, L. & T. p. 1365. But it is said that Joyce was no 
party to that instrument, and his claim was not advanced by this res 
inter alios acta. It is true that Joyce's rights dépend, not on any estate 
carved out of the leasehold for him, but on a separate agreement to 
pay him for procuring the lease ; his rémunération to be increased if 
such estate continued in being beyond the term originally conveyed by 
the city of New York. There is nothing in the contract with Joyce to 
the eflfect that he shall be paid for the renewal term (which grew out 
of his efforts as truly as out of the original lease) only if the Hudson 
Company wanted it or enjoyed it. His compensation dépends on 
whether there ever was a renewal of lease "by the city of New York 
with the [Hudson Company']." 

It is plain that there was such renewal in légal contemplation the 
moment the Hudson Company exercised its option, i. e., served the 
notice of July 22, 1914, for nothing further was necessary to secure 
the formai paper called a renewal lease. The relations of ail parties 
would thereafter hâve been the same had no further paper writings ever 
been executed. Under the contract in suit, Joyce need not care whether 
the Central Railroad ever got a lease or not, nor whether the Hudson 
Company assigned anything ; it is enough for him that on July 22, 1914, 
the défendant lawf uUy assumed the position of the city's tenant for an- 
other ten years; that of itself was a "renewal with" the Hudson Com- 
pany, because then and there the relation of landlord and tenant for the 
new term sprang into existence. The subséquent apparatus of papers 
merely made a record of an existing légal relation. 

As Joyce's claim became ripe, by the exercise (under lawful and 
righteous compulsion) of the Hudson Company's option, the judgment 
below was right, and is affirmed, with costs. 

WARD, Circuit Judge (dissenting). The material provision of the 
agreement of August 4, 1904, between the Citizens' Steamboat Com- 
pany of Troy and the plaintifF, Henry L. Joyce, is as follows : 

"Now, therefore, this indenture witnesseth: That, the said party of the 
flrst part, in considération of the services rendered by the said party of the 
second part In and about securlng said lease from the city of New York, and 
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In securing the sald Central Eallroad Company of New Jersey as a tenant 
for sald part of said pler, hereby covenants and agrées to pay to the sald 
party of the second part, the sum of two thousand two hundred dollars 
($2,200) a year, during the term of sald lease of ten years, In equal quarterly 
payments in each and every year ; and the sald party of the flrst part f urther 
covenants, In the event of a renewai of sald lease by the city of New York 
with the sald party of the flrst part for a further term of ten years, to pay 
to the sald party of the second part the sum of two thousand two hundred 
dollars ($2,200) a year. In equal quarterly payments. In each and every year 
during the term of sald renewai lease of ten years." 

The plain meaning of the foregoing language seems to me to be that 
in case of a renewai of the lease to the Citizens' Company it will make 
the quarterly payments to Joyce. This is also the reasonable construc- 
tion, because it is difficult to see why the Citizens' Company should 
agrée to pay a f ter it had, by assignment or otherwise, lost ail enjoyment 
of or interest in the premises. At the expiration of the original lease, 
the Citizens' Company had been wound up and dissolved, so that no 
renewai ever was made or could hâve been made to it. Therefore I 
think no cause of action ever accrued to the plaintiff under the agree- 
ment. 

The Hudson Navigation Company, however, had by virtue of an 
independent agreement assumed ail obligations of the Citizens' Com- 
pany, and as assignée of the original lease was bound to renew the sub- 
lease of the south half of the pier to the Central Railroad Company of 
New Jersey. It could not do this without getting a renewai from the 
city. Assuming, for the purposes of argument, that it would hâve been 
liable to Joyce if it ever did get such a renewai, it never did get one 
Its notice to the city of intention to renew, or its liability to the Cen- 
tral Railroad Company to renew, the sublease, or the judgment in the 
state court that the city should renew, do not constitute a renewai. So 
it is equally beside the point that the state court might eventually hâve 
compelled a renewai. It never did. The parties to the suit, notwith- 
standing the judgment, could agrée upon a wholly différent settlement 
without Consulting the plaintiff, Joyce, and pending the appeal of the 
city from the judgment, they did so; the Central Railroad Company 
of New Jersey taking from the city a lease of the whole pier at the 
agreed advance of rent and upon certain other différent considérations, 
while the Hudson Navigation Company stepped out entirely. 

As there never was a renewai of the lease to the Citizens' Company, 
or to the Hudson Navigation Company, I think the plaintiff had no 
cause of action, and that his complàint should hâve been dismissed. 
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TOWLB et al. v. PULLBN et al. 

(Circuit Court of Appeals, Seventh Circuit. August 29, 1916. On Pétition for 
Kehearing, December 4, 1916.) 

No. 2344. 

1. Paetition <S=339 — Suit — Forfeiture. 

As the Illinois statutes requlre coniplainants in a partition suit to make 
ail parties défendant who hâve any interest or alleged Interest in the land 
in controversy, défendants, who were jolned and claimed a leasehold in the 
property sought to be partltioned, cannot defeat partition on the ground 
that, as complainants asserted their leasehold had been forfeited for non- 
performance of covenants, the suit was one to enforce a forfeiture; for 
equlty, having taken jurisdlctlon of the proceedlng for partition, eould 
dispose of that portion of the suit involving the forfeiture. 

[Ed. Note.— For other cases, see Partition, Cent. Dig. §§ 93-96; Dec. 
Dlg. <g=>39.] 

2. IiANDI-ORD AND TENANT <S=>157(1) CONDITIONS WaIVER OF CONDITIONS. 

Where a lease, which reserved an annual rental of $3,000, required the 
lessees to erect before 1893 a temporary building on the demised premlses, 
costing net less than $7,000, and to erect a permanent building by 1898, 
costing net less than $50,000, and the two covenants were wholly separate, 
the lessor being given différent remédies for breach, the fact that the 
lessor received rent after 1898, though the lessee had not complied with 
the building covenant, does not establlsh a walver precluding the lessor 
from subsequenty asserting a forfeiture on the lesaee's fallure, after 
notice pursuant to the lease, to erect the permanent building aceording to 
the covenant. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dlg, §§ 
571, 572; Dec. Dig. <@==>157(1).] 

3. Landlord and Tenant ®=5l57(l) — Covenants — Enfobcement — Lâches. 

In such case, where the building covenant provided that, in event of 
fallure, the lessors mlght déclare forfeiture at any tlme upon the lessees' 
fallure to comply therewlth after having received 90 days' notice, the 
fact that the lessors delayed demandlng enforcement for neàrly 15 years 
does not show that the lessors were guilty of lâches precluding subsé- 
quent enforcement, partlculariy where the demised promises did not at 
the outset show such availablUty for renting purposes as was contem- 
plâtes. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. |g 
571, 572 ; Dec. Dig. <@=»157(1).] 

4. Landlord and Tenant i®=157(l) — Covenants — Insistence Upon Estop- 

PEL. 

In such case, notwlthstanding the lessors for a considérable tlme did 
not demand the full amount of the reserved rent, they are not estopped 
from subsequently inslstlng upon performance of the building covenant; 
the tenant having been in no wlse Injured by delay, not having changed, 
hls position after erectlng the flrst temporary building. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
571, 572; Dec. Dig. ®=»157(1).] 

On Pétition for Rehearlng. 

5. Appeal and Ebbor ®=3l69 — Review — Présentation of Grounds in Court 

Below. 

A contention not urged in the trial court cannot be consldered on ap- 
peal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§1018- 
1034; Dec. Dlg. ©=169.] 

fiisFor other cases Bee same topic & KEY-NUMBEB In ail Key-Numbered Dlgests & Indexe» 
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6. Landlobd and Tenant i@==S>4(S)— Leases — ïeeminatioît. 

Where lessees breached a covenant entltllng the lessors to terminate, 
notice to terminate Is sufficlent, tliougli not signed by one of tlie lessois, 
who was also a lessee, for any otlier rule would render the lessors power- 
less to enforce a compllance wlth the covenant. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §S 
318-319; Dec. Dig. (g=>94(3).] 

7. Lanoloep and Tenant <©=»152(3) — Covenants — Conditions. 

Where a lease reserving an annual rental required the lessees to erect 
before the year 1893 a tempera ry building on the demised premises, costing 
not less than $T,000, and to erect a permanent building by 1898 costing not 
less than $50,0()0, which building should be maintained, the lessor being 
entitled in case of default in such covenant to terminate the lease, should 
the default continue 90 days after notice, the provisions for a building 
and the maintenance of the same, as well as the clause protectlng the 
lessor, constitute a continuing obligation. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
540, 547, 551 ; Dec. Dig. <©=»152(3).] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Bill by George Pullen and Mary F. Antes, as surviving trustées 
under the will of Lloyd T. Pullen, deceased, and others, agaînst John 
R. Towle and others. From decree for complainants, défendants ap- 
peal. AfRrmed. 

Appellees, being the plaintlffs In the court below and herein sq termed, 
brought this action against the appellants, herein termed the défendants, to 
secure a partition of land of which they were part owners and to remove as 
a cloud upon the title a certain outstanding and recorded lease which it was 
claimed had been terminated by prlor notice for breach of its conditions. 
Frorn a deçree entered in accordance with the prayer of the complainants' bill, 
défendants appeal, 

The chief .controversy In thls court arises over that portion of the decree 
which adjudged the lease to be terminated. 

On December 12, 1892, the then owners of the land in controversy, being 
vacant Chicago property, executed a lease to John R. Towle and Herbert A. 
Morse for 99 yeaxs, which lease contalned a provision for the érection of a 
$50,000 building on the lot on or before January 1, 1898. The annual rental 
was $3,000. 

The lease read, in part, as follows: - 

"Sald parties of the second part, in considération of the granting of this 
lease, and as security for the payment of the rents herein reserved, and the 
performance of the covenants and agreeinents herein contained on their pari, 
to bè kept and perfomied, further covenant and agrée to cause to be erected 
upoh said deinlsed premises, and to pay therefor so that the same shall be 
free of ail mechanlc's liens, on or before the flrst day of January, in the 
year 1898, a building covering the entire frontage of sald demised premises, 
having a height of not less than three stories, and costing not less than $50,- 
OOO.OO, which building shall be completed and ready for occupaucy on or before 
the flrst day of January in the year 1898. 

"And said parties of the second part covenant and agrée that they will on 
or before the flrst day of May, in the year 1893, expend upon said demised 
premises In the construction of a temporary building to be erected thereon, 
covering the whole frontage thereof, not less than $7,000.00." 

Instead of erecting a temporary building to cost not less than $7,000, a 
two story building, somewhat more permanent in chàracter and costing about 
$16,000, was erected thereon. The three-story building to cost not less than 

€=3For otUer cases see aamè topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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$50,000 and to be erected by January 1, 1898, was never place<î upon the 
premlses. 

The lease further provided as follows: 

"It is expressly agreed that no notice or demand shall be necessary in case 
of def ault In the payment of rent, but that def ault for ninety days in the 
payment of any Installment of rent hereunder, shall entitle sald lessors to 
teruiinate thls lease, wlthout any demand therefor or notice to said lessees." 

The lease further provided as foUows: 

"And the said parties of the second part furtber covenant and agrée 
• ♦ • that ♦ * * if default shall be made In the covenants hereln, 
as to rebnilding, repalrlng, insuring, or In any of the other covenants hereln 
contalned to be kept, observed and perforiued, by the parties of the second 
part, or thelr asslgns, and such default shall continue 90 days after notice 
thereof In wrlting to the parties of the second part, it shall and may be 
lawful for the parties of the first part, at thelr élection, to déclare the sald 
term ended, etc., etc." 

On May 20, 1910, lessors made wrltten demand upon lessees that the 
building called for in the lease be constructed, and by the same instrument 
notifled lessees that the lease would be termlnated If the demand was not 
compUed with, in 90 days. Lessors, on February 29, 1912, notified lessees that 
they declared the lease termlnated nnd demanded possession of the property. 
Lessees offered no excuse for thelr failure to construct the $50,000 building 
called for in the lease. 

Défendants, in seeklng to reverse that part of the decree denylng to the 
leaseholders any and ail interest in the premlses, rely upon walver. estoppel, 
and lâches. Défendants also contend that the blll should be disuiissed because 
the plalntlffs are asking a court of equity to enforce a forfelture. 

Edwin M. Ashcraft, of Chicago, 111., for appellants. 
Horace Kent Tenney, of Chicago, 111., and Edgar L,. Wood, for 
appellees. 

Before MACK, AESCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). [1] 
Défendants' first contention, that the District Court erred in refusing 
to dismiss the bill because the plaintiffs in this action sought to en- 
force a forfeiture in a court of equity, is untenable. 

This action is not one to enforce a forfeiture, but is an ordinary 
partition suit brought by certain landowners against défendants, also 
landowners, or claiming an interest in the property. The chief pur- 
pose of the action being to partition the land or, in case of failure to 
do so, to sell the property, the court is empowered to fix the rights 
of the parties interested, as well as those claiming to hâve an in- 
terest therein. 

The statutes of Illinois, like the statutes of nearly ail other states, 
require plaintiffs in a partition action to make ail parties défendants, 
who hâve any interest or alleged interest in the real estate in contro- 
versy, and also empower the court which has jurisdiction of such 
partition suit to détermine the rights and claims of ail such parties 
in and to the real estate. Many questions are thus determined in 
the ordinary partition action. 30 Cyc. 238 ; Rann v. Rann, 95 111. 433 ; 
Crowley v. Byrne, 71 Wash. 444, 129 Pac. 113. 

A court of equity having jurisdiction for the main purpose of the 
bili will exercise it generally, and will dispose of ail questions arising 
between the parties, whether such questions are légal or équitable. It 
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might well be said that such jurîsdictîon of the court of equity to dis- 
pose of the légal questions is an incidental one. Courts of equity in 
actions other than partition suits hâve frequently determined légal 
issues, including forfeitures, when such issues were incidental to the 
détermination of the main issue, which was purely équitable. Gun- 
ning V. Sorg, 214 111. 616, 73 N. E. 870; Pendill v. Union Mining 
Co., 64 Mich. 172, 31 N. W. 100; Big Six Development Co. v. 
Mitchell, 138 Fed. 279, 70 C. C. A. 569, 1 L. R. A. (N. S.) 332 ; Brews- 
ter V. Lanyon Zinc. Co., 140 Fed. 803, 72 C. C. A. 213. 

[2] Défendants' contention that plaintififs waived their right to 
terminate the lease for failure to construct the building by the ac- 
ceptance of accrued rentafter January 1, 1898, is also untenable. The 
payment of rent was an obligation which the lessees assumed en- 
tirely separate and distinct from their obligation to build the three- 
story building referred to in the lease^ The requirement that the 
lessees construct a permanent building was a continuing obligation. 
It was inserted for the purpose of furnishing additional sécurity to 
the landlords. The acceptance of rent would not wàive plaintiffs' 
right to terminate the lease for subséquent failure to comply with the 
terms of the lease. Mulligan v. Hollingsworth, 99 Fed. (C. C.) 216; 
Robbins v. Conway, 92 111. App. 173; Gluck v. Elkon, 36 Minn. 80, 
30 N. W. 446. 

The correspondence between the lessees and the représentative of 
the landlords showS conclusively that no waiver was ever intended 
to resuit from the acceptance of the rent. On the other hand, the 
only f air ihference that could be drawn from the correspondence was 
that the right to insist upon the enforcement of the building clause 
in the lease was at ail times recognized by ail parties. 

[3,4] Défendants' claims that plaintiffs were guilty of lâches, and 
were estopped tb insist upon a forfeiture of tihe lease for failure 
to comply with this clause, are without merit. The plaintiffs were 
not guilty of lâches. They may hâve been overindulgent. But ten- 
ants cannot set up such leniency as a bar to the landlord's rights. 

No estoppel can resuit therefrom because the record fails to show 
any préjudice which the tenants suffered by reason of the landlords' 
leniency in extending time of payment or in their failure to insist 
upon an earlier termination of the lease. 

The testimony shows that the tenants did not receive in the early 
nineties the amount of rent that they expected \vould come from the 
subleasing of the property. During those years pf hardship the land- 
lords temporarily accepted a part of the aroount fixed in their lease, 
instead of the whole thereof. They likewise did not insist upon the 
prompt expendifure of $50,000 for the construction of the three-storied 
building. The défendants were certainly not injured by this indul- 
gence. The essential élément to make a case of estoppel is lacking. 

Moreover, the lease which the parties made did not require land- 
lords to act immediately upon a breach of any of the covenants. An 
examination of that portion of the lease heretofore quoted.clearly in- 
dicates that, any time af ter breach of the covenant to build, the land- 
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lords might serve demand that the covenant be performed. Failure 
to comply with this demand within 90 days after such notice author- 
ized the landlords to terminate the lease. Power to avoid termination 
cf the lease therefore rested at ail times with the défendants and was 
not lost or impaired by the plaintiffs' failure to serve the notice at an 
earlier date. 

The défendants also complain because the District Court decreed 
that the défendant Harriet E. Morse pay to the plaintifïs the sum of 
$597.25 on an accounting. Harriet E. Morse was interested in the 
lease and she was also interested in the fee. The amount thus found 
to be due from Harriet E. Morse on this accounting is supported by 
the évidence and by admissions made upon the trial. 

The decree is affirmed. 

On Pétition for Rehearing. 

In support of a pétition for a rehearing appellants contend that 
the notice to terminate the lease was not signed by ail of the land- 
lords and that as to those not signing there was no désire to ter- 
minate it. 

[5] This contention was not made in the lower court. The suf- 
ficiency of the notice terminating the lease was not disputed. It 
might well be dismissed under the rule that a question not presented 
to the lower court will not be considered upon appeal. Morrill v. 
Jones, 106 U. S. 466, 1 Sup. Ct. 423, 27 E. Ed. 267 ; Harding v. Gid- 
dings, 73 Fed. 335, 19 C. C. A. 508; Adams v. Shirk, 117 Fed. 801, 
55 C. C. A. 25. 

[6] The légal question thus presented is one for which few 
précédents may be found. One of the landlords is interested also 
as a lessee. Evidentiy she considers her interest under the lease 
more valuable than her interest as a landlord. In the conflict of in- 
terest between the landlords and tenants she has cast her lot with 
the tenants. If it is necessary that the notice terminating the lease 
be signed by ail the landlords or their duly authorized agent, it 
will be impossible to terminate this lease unless one of the lessees 
should sign the notice. 

There seems to be a conflict of opinion as to the right of some, 
but not ail, the landlords, joint tenants or tenants in common, to 
terminate the lease. Supporting the right are: Foa on Eandlord 
and Tenant (4th Ed.) 614; Woodfall on Landlord and Tenant (19th 
Ed.) 409 ; Tififany on Landlord and Tenant, § 198, p. 1438 ; 1 Mc- 
Adam on Landlord and Tenant, § 181 ; 1 Underhill on Landlord 
and Tenant, § 121 ; Doe v. Summerset, 1 B. & A. 135 ; Alford v. 
Vickery, Carrington & Marshman, 280. Contra: Pickard v. Perley, 
45 N. H. 188, 86 Am. Dec. 153 ; Right v. Cuttall, 5 East, 491 : 24 
Cyc. 1332. 

We conclude that in a case like the présent, where one of the land- 
lords secured an interest as lessee and refused to join in the notice 
of termination, notwithstanding the breach of covenant on the part 
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of the tenants, such landlord's consent is not necessary to terminate 
the lease. To hold otherwise would be to create a most intolérable 
condition. For if a person interested both as a landlord and as a 
tenant withheld his consent to the termination of a lease the tenancy 
could be continued indefinitely. Évén when the tenants failed to 
pay rent the tenancy could not be terminated when the lease required 
a preliminary notice, if the appellants' position is sound. 

[7] Appellants also complain of the following language in the 
opinion filed : 

"The requlrement that the lessee construct a. permanent building was a 
contlnulng obligation. It was Inserted for the purpose of furnishlng addi- 
tlonal securlty to the landlords. The acceptance of rent would not waive the 
plalntlff's rlght to terminate the lease for subséquent failure to comply wlth 
the terms of the lease." 

The above-quoted language, correctly construed and limited, was 
not erroneous, but, standing by itself, may be subject to criticism. 
The court intended to express the conclusion that, in view of ail the 
terms of the contract under considération, which was too long to 
set forth in extenso, the provision for the érection of a building was 
a continuing obligation. It would hâve been more accurate to say 
that the provision for a building and the maintenance of the same, 
as well as the clause inserted in the said contract to protect the 
lessor in his right to insist at ail tintes upon the érection and main- 
tenance of such a building, constituted a continuing obligation. It 
must be conceded that the provision for the construction of a build-^ 
ing in a lohg-tçrm lease may be so drawn that the court would not 
hold it to be a continuing obligation. The contract under considéra- 
tion was not of such a character. 

This conclusion having been reached, it was unnecessary to set 
forth the long correspondence and the other f acts which the appel- 
lee contends showed that the payment of rent was nevér intended 
in the instant case to operate as a waiver of the landlords' right to 
insist upon the érection of the building. Nor did we consider it nec- 
essary to pass upon the appellees' f urther claim that the money was 
never paid as rent nor was it paid ta the landlords. 

No other question is presented that is not f uUy covered by the 
former opinion. The pétition for a rehearing is denied. 



IN RE CONTINENTAL COAL CORP. X13 

In re CONTINENTAL COAL CORP. 

(Circuit Court oï Appeals, Sixth Circuit. December 15, 1916.) 

No. 2930. 

1. Bankruptcy ©=518 — Adjudications — ErFECT of. 

After tlie filing of a pétition for Involuntary bankruptcy, défendant 
filed a pétition in voluntary bankruptcy in anotlier district, and by sucli 
court was adjudicated a bankrupt ; it not appearing ttiat the second 
court was notified of tlie involuntary pétition. Held that, as the trustée 
appolnted under the involuntary pétition would take tltle as of the date 
of the filing of the pétition, and as the property of the bankrupt by 
reason of the filing of such pétition passed in custodia legis, though 
actual possession was not taken, the adjudication by the second District 
Court is not conclusive against the continuanee of proceedings under the 
involuntary pétition ; the case not falllng within Bankr. Act July 1, 
189S, c. 541, § 32, 30 Stat. 554 (Comp. St. 1913, § 9616), and General 
Order No. 6 (89 Fed. v, 32 C. C. A. Ix), providing for transfer of pro- 
ceedings where one or more pétitions in bankruptcy are flled in courts 
having concurrent jurisdlction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 22 ; Dec. 
Dig. ®=»18.] 

2. Bankruptcy <S=152 — Trustée — Title of. 

The title of the trustée in bankruptcy will relate back and be treated 
as of the tlme of the filing of the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 194; Dec. 
Dig. <S=152.] 

3. Bankruptcy <S=>47, 51 — Pétition — Second Pétition. 

Wtiere, after a pétition in involuntary bankruptcy Is filed in one dis- 
trict, a pétition for voluntary bankruptcy is filed in a second district, 
notice of the filing of the voluntary pétition should be given to the petl- 
tioning creditors before proceedings are had thereon, to afford thern 
opportunlty to détermine the course most likely to conserve the assets of 
the estate ; and, where no such notice is given, it will, tlie record being 
silent, be presunied that the court making the adjudication under the 
voluntary pétition was not notified of the filing of the involuntary péti- 
tion. 

[Ed. Noté. — For other cases, see Bankruptcy, Cent. Dig. §§ 41, 42, 49 ; 
Dec. Dig. <S=>47, 51.] 

Pétition to Revise an Order of the District Court of the United 
States for the Eastern District of Kentucky; Andrew M. J. Cochran, 
Judge. .... 

Pétition in the District Court for the Eastern District of Kentucky 
for involuntary bankruptcy by Roszelle Bros, and others against the 
Continental Coal Corporation, to which the trustée in voluntary bank- 
ruptcy of the défendant in the District Court for the Eastern District 
of Tennessee and others filed answers. Defendant's motion to stay 
proceedings were denied (235 Fed. 343), and they pétition to revise. 
Pétition denied, and case remanded for further proceedings. 

On May 5, 1916, an involuntary pétition in bankruptcy was filed in the 
Uhited States District Court for the Eastern District of Kentucky, by Roszelle 
Bros, et al., against the Continental Coal Corporation, a citizen of the state 
of Wyoming (hereinafter called the Corporation), charging it with having 
committed certain acts of bankruptcy, and that its principal place of business 
was In the Eastern district of Kentucky, for the greater part of six months 

ô=»For othèr cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
238 F.— 8 
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next preœdlng the flUng of said pétition. Service of the pétition was had on 
May 8, 1916. On the same day and about two hours after service, the Cor- 
poration flled its voluntary pétition in banliruptcy, in the United States Dis- 
trict Court for the Eastern District of Tennessee, and vs'as adjudlcated a 
bankrupt. Immedlately thereafter C. M. Preston was appointed recelver of 
ail the assets of the bankrupt Corporation, accepted the trust, executed bond, 
and qualifled In eompllance wlth the orders of the court. The recelver took 
possession of the property of the Corporation, both in Tennessee and in Ken- 
tucky, and continued in iwssesslon thereof untll hls élection as trustée. On 
May 12, 1916, the Corporation and G. M. Preston, as recelver, filed thelr sworn 
answers to the i)etltlon of Roszelle Bros, et al., pendlng in the Eastern dis- 
trict of Kentucky. The Corporation In Its answer denled It had Its principal 
place of business in the Eastern district of Kentucky for the greater part of 
six months next preceding the flllng of sald pétition, denled the acts of bank- 
ruptcy charged agalnst it, and ple^ded the flllng of its voluntary pétition In 
the Eastern district o^ Tennessee and the adjudication of bankruptcy made 
thereunder. C. M, Pre.ston, as recelver, denled jurisdlctlon of the United 
States Court for the Eastern District of Kentucky, and also pleaded the flllng 
of said voluntary pétition in the United States District Court for the Eastern 
District of Tennessee. Thereupon the Corporation and C. M. Preston, recelver, 
moved to stay the proceedings under the Involuntary pétition. On May 20, 
1916, the United States District Court for the Eastern District of Kentucky 
entered an order in the Involuntary proceedings, overrullng the motloos to 
stay, and directed a référence to a spécial master, "to hear proof and report 
to tlie court as soon as may be hls flndlngs on the évidence that may be ad- 
duced as to where the principal place of business of the respondent Is locat- 
ed." On May 23, 1916, and withln the tlme allowed by law In v?hieh to plead 
to the sald Involuntary pétition, C. M. Preston, who in the meantlme had been 
appointed trustée in the voluntary proceedings in Tennessee, and a oommlttee 
representlng a majority of the Indebtedness of the Corporation, flled thelr 
answers to the involuntary pétition. They denled the acts of bankruptcy 
charged, denled the jurisdlctlon of the court, and pleaded the adjudication of 
bankruptcy under the voluntary pétition in the Eastern district of Tennessee, 
as res adjudlcata, as to the location of the principal place of business of the 
bankrupt, untll set aside or reversed in a direct proceeding, and as a bar to 
the further prosecutlon of the Involuntary pétition in the Eastern district of 
Kentucky, and flled thelr joint motion to vacate th-e order entered on May 
20, 1916, and to stay the said involuntary proceedings. On August 12, 1016, 
the District Court entered an order denylng sald motion to vacate its prevlous 
order and stay further proceedings and overrullng certain exceptions to the 
report of the spécial master. 

C. C. Moore and D. L,. Grayson, both of Chattanooga, Tenn., for 
petitioner. 

C. h. Williamson, of Lexington, Ky., for respondent. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

McCALL; District Judge (after stating the facts as above). [1] Un- 
der the pétition for revision, the question for décision is : Did the court 
below err, as a matter of law, in denying the motion by petitioners to 
stay the involuntary proceedings pending in that court? 

If it be true that the principal place of business of the Corporation 
had been in the Eastern district of Kentucky, for a period of six months 
next preceding the filing pf , the involuntary pétition, then that cbtirt 
would hâve excltasive jurisdiction of the case ; otherwise, it would not 
hâve jurisdiction. The petitioners seek to deprive the court of the 
Eastern district of Kentucky of the right to détermine that jurisdic- 
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tîonal fact for itself, and for that purpose they assert and show that, 
after the involuntary pétition had been filed in the fédéral court in 
Kentucky, and service had, the Corporation filed a voluntary pétition 
in the fédéral court at Chattanooga, Tenn., and was adjudicated a bank- 
rupt. This action, it is insisted, ex necessitate adjudicated the princi- 
pal place of business of the Corporation for six months next preceding 
the date of the filing of the pétition to hâve been in Tennessee, and, 
the judgment not having been set aside or appealed from, that question 
is res adjudicata. This, perhaps, would be true, if the pétition in in- 
voluntary bankruptcy had not been previously filed in the fédéral court 
in Kentucky. That having been done, and both courts exercising juris- 
diction of the case, it becomes necessary to détermine the nature and 
extent of the jurisdiction of the fédéral court in Kentucky, upon the 
filing of the involuntary pétition. 

In Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, 
Mr. Chief Justice FuUer, speaking for the Suprême Court, said : 

"It is as true of the présent law as it was of that of 1867 that the flllng of 
the pétition Is a caveat to ail the world, and in effect an attachment and in- 
junctlon (Bank v. Sherman, 101 U. S. 403 [25 L. Ed. 866]) ; and on adjudica- 
tion, title to the bankrupt's property became vested in the trustée (sections 
70, 21e), wlth actual or constructive possession, and placed in the custody of 
the bankruptcy court." 

In se far as we are advised, the doctrine of the Nugent Case, supra, 
has not been materially modified. It is thus clear that the filing of the 
pétition in bankruptcy in the District Court for the Eastem District of 
Kentucky, and the issuing of process thereon, was an assertion of the 
jurisdiction of the court over the bankrupt's estafe, and gave that court 
prior jurisdiction over the subject-matter, which jurisdiction was ex- 
clusive during the pendency of such proceedings for adjudication. It 
may be true that the court below did not hâve actual possession, through 
its officers, of the property of the bankrupt estate, but it cannot be de- 
nied with reason that the court had such possession of the bankrupt 
estate, as placed it in custodia legis. 

In Acme Harvester Co. v. Beekman Lumber Co., 222 U. S. 307, 32 
Sup. Ct. 96, 56 L. Ed. 208, Mr. Justice Day, speaking for the court, 
said: 

"An attachment of the bankrupt's property after the filing of the pétition 
and before adjudication cannot operate to remove the bankrupt's estate from 
the jurisdiction of the bankruptcy court for the purpose of administration 
under the act of Oongress. It is the purpose of the bankruptcy law, * * » 
to place the property of the bankrupt under the control of the court, where- 
ever it is found, with a vlew to its equal distribution among the credltors. 
The filing of the pétition is an assertion of jurisdiction with a view to the dé- 
termination of the status of the bankrupt and a settlement ànd distribution of 
his estate. The exclusive jurisdiction of the bankruptcy court is so far in 
rem that the estate is regarded as in custodia legis from the flllng of the pé- 
tition. It is true that under section 70a of the act of 1898 the trustée of the 
estate, on his appointment and qualification, is vested by opération of law 
wlth the title of the bankrupt as of the date he was adjudicated a bankrupt, 
but there are many provisions of the law whlch show its purpose to hold the 
property of the bankrupt intact from the time of the filing of. the pétition, 
in order that it may be admlnistered under the law if an adjudication in 
bankruptcy shall follow the beginning of the proceedings." 
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[2] The title of the trustée in bankruptcy, appointed under the în- 
voluntary proceedings so first begun, would be fixed as of the time of 
fihng the pétition. Acme Harvester Co. v. Beekman Lumber Co., 
supra ; Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 
927, 46 h. R. A. (N. S.) 154; Bailey v. Baker Co., 239 U. S. 268, 36 
Sup. Ct. 50, 60 L. Ed. 275 ; Toof v. City National Bank (C. C. A. 6) 
206 Fed. 250, 251, 124 C. C. A. 118. And therefore the fédéral court in 
Kentucky, upon the filinjg of the involuntary pétition, took such posses- 
sion of the bankrupt's estate, as placed it in custodia legis, and it had 
jurisdiction to retain the case to ascertain the facts, for the purpose of 
determining its own jurisdiction, that question having been raised by 
the pleadings. Mr. Justice Moody, in speaking for the court in the case 
of Murphy v. John Hofman Co., 211 U. S. 562, 29 Sup. Ct. 154, 53 L. 
Ed. 327, said : 

"Where a court of compétent jurisdiction has taken property into its pos- 
session, through Its offlcers, the property Is thereby witMrawn from the juris- 
diction of ail othçr courts." 

And again : 

"The jurisdiction in such cases arlses eut of the possession of the property 
and is exclusive of the jurisdiction of ail other courts, although otherwise the 
controversy would be cognlzable in them." 

In that case, the court had the actual possession of the property, 
through its officers ; but we can see no valid reason why the' same prin- 
ciple should not àpply with equal force, where the possession is merely 
potential. Orinoco Iron Co. v. Metzel (C. C. A. 6) 230 Fed. 40, 44, 144 
ce. A. 338. 

If this were a case of concurrent jurisdiction on the part of the féd- 
éral courts in Kentucky and Tennessee, then the question woUld be dis- 
posed of under section 32 of the Bankruptcy Act and General Order 
No. 6 (89 Fed. v, 32 C. C. A. ix) ; or if the two courts had concurrent 
jurisdiction, and section 32 and General Order No. 6 did not èxist, then 
it would perhaps be hçld that the court first acquiring jurisdiction would 
retain the case for the purpose of adjudging the défendant corporation 
a bankrupt, and settling and distributing its estate ; but hère one or the 
other of thèse courts has exclusive jurisdiction to entertain this case. 
The jurisdiction of the fédéral court in Kentucky first having been 
asserted on the filing of the involuntary pétition, in the absence of any 
statute or gênerai order in bankruptcy, we think, both upon principle 
and authority, that the court in which jurisdiction was first asserted 
took constructive possession of the property of the bankrupt estate, and 
should retain thè case for the purpose of deterriiining the question of 
its own jurisdiction. Lazarus v.Prentice, 234 U. S. 263, 34 Sup. Ct. 
851, 58 L. Ed. 1305; Robertson v. Howard, 229 U. S. 254, 33 Sup. 
Ct. 854, 57 L. Ed. 1174; Acme Harvester Co. v. Beekman Eumber Co., 
222 U. S. 300, 32 Sup. Ct. 96, 56 E. Ed. 208; Murphy v. John Hofman 
Co., 211 U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. 327; Mueller v. Nugent, 
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405 ; Bank v. Sherman, 101 U. 
S. 403, 25 É. Ed. 866. The cases cited and relied on by the attorneys 
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for petitioner, in our opinion, are distinguished from the case at bar, 
and our conclusion is not in conflict with them. 

[3] It does not appear that notice of the filing or intention to file the 
voluntary pétition in the fédéral court in Tennessee was given to the 
petitioning creditors in the involuntary proceedings pending in the féd- 
éral court in Kentucky, nor that the pendency of the involuntary pro- 
ceedings was brought to the attention of the référée in bankruptcy in 
the Eastern district of Tennessee, who made the adjudication; and 
we assume, therefore, that the adjudication under the voluntary pro- 
ceedings was had without the referee's knowledge of the pendency of 
the involuntary case, or else he would hâve required such notice, fol- 
lowing the holding of this court in International Silver Co. et al., v. 

New York Jewelry Co. et al, 233 Fed. 945, C. C. A. , wherein 

it was said: 

"Notice of the filing of tlie voluntary pétition should hâve been given to the 
petitioning creditors, ànd opportunity thus afïorded to détermine the course 
most lilcely to conserve the interests of the estate." 

This we think the better practice. 

The pétition to revise must be denied, with costs, and the case re- 
manded for f urther proceedings. 



JACKSON et al. v. CRAVENS, Supervising Inspecter of Naval Stores, et al. 
(Circuit Court of Appeals, Flfth Circuit. December 15, 1916.) 

No. 2916. 

1. Statutes <S=225y2 — Construction — Subséquent Statute. 

The gênerai terms of a prior statute are not to be construed as covering 
the partlcular terms of a subséquent statute, but the latter are to be con- 
strued as withdrawn from the opération of the former. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 305; Dec. Dig. 
®=>225i4.] 

2. Statutes <S=>225% — Construction — Remédies. 

Where a statute provides a new, spécifie, and complète remedy, fully 
covering the sub.iect-matter, Its provisions w'ill alone be looked to, and 
resort cannot be had to prior exlsting gênerai remédies. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 305 ; Dec. Dig. 
<®=225y2.] 

3. Courts <g=5407(l) — ï"'ederal Courts — Appellate Jurisdiction — Injunc- 

TioN Orders. 

Judicial Code (Act March 3, 1931, c. 231) § 129, 36 Stat. 1134 (Comp. 
St. 1913, § 1121), originating in Act March 3, 1891, c. 517, 26 Stat. 826, 
creating the Circuit Court of Appeals, provides that where, upon a hear- 
ing in equity in a District Court or by a judge thereof in vacation, an in- 
junction shall be grauted, continued, refused, or dissolved by an inter- 
locutory order or decree, an appeal may be taken from such interlocutory 
order or decree to the Circuit Court of Appeals, notwithstanding an ap- 
peal in such casé mlght upon a final decree be taken directly to the Su- 
prême Court. Judicial Code, § 266 (Coiup. St. 1913, § 1243), originating in 
Act June 18, 1910, c. 309, 36 Stat. 539, authorizes a District Judge, upon 
présentation of an application for a temporary injunction, suspendlng 
or restrainlng the enforcement, opération, or exécution of any state 

<S=»Por other cases see saine topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexea 
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statute, to call to his assistance a Circuit Judge and another District 
Judge, before whom the application shall be heard. The section fufther 
déclares that an appeal from the order may be taken direct to the 
Suprême Court of the United States. Held that, as the later section 
provlded an entirely new remedy, and provided for a hearlng before a 
court composed practlcally in the same manner as the Court of Appeals, 
a lltigant, denled a temporary Injunctlon by a District Court so organ- 
ized, cannot appeal to the Circuit Court of Appeals, and can only appeal 
to the Suprême Court. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 1100; Dec. Dig. 
<S=>407(1).] 

Appeal from the District Court of the United States for the South- 
ern District of Florida ; Emory Speer, Judge. 

Suit by J. W. Jackson and others against E. S. Cravens, Supervising 
Inspecter of Naval Stores or purporting to be Supervising Inspector 
of Naval Stores, and others. An application for preliminary injunc- 
tion (235 Fed, ,212) being denied, complainants appeal. Appeal dis- 
missed. 

Chas. M. Cooper and Chas. P. Cooper, both of Jacksonville, Fia., 
for appellants. 

Thomas F. West, Atty. Gen., John C. Cooper, of Jacksonville, Fia., 
and W. H. Watson and S. Pasco, Jr., both of Pensacola, Fia., for 
appellees. 

Before PARDEE, Circuit Judge, and FOSTER and GRUBB, Dis- 
trict Judges. 

GRUBB, District Judge. This cause was submitted upon the mo- 
tion of the appellees to dismiss the appeal. The order appealed from 
was an order ôf the District Court for the Southern District of Florida, 
denying an interlocutory injunction applied for by the plaintiffs. The 
bill was filed to restrain the supervising inspector of naval stores 
for the state of Florida from taking steps to enforce an alleged un- 
constitutional statute of that state. As provided by section 266 of 
the Judicial Code, the District Judge, upon présentation of the appli- 
cation for a temporary injunction, called to his assistance a Circuit 
Judge and another District Judge, before whom the application was 
heard, and by whom it was denied. Thereupon the plaintiffs took an 
appeal from the order of the District Court, composed of the three 
judges, to this court. Section 266 provides that: 

"An appeal may be taken direct to the Suprême Court of the United 
States from the order grantlng or denying,; af ter notice and hearlng, an Inter- 
locutory injunction in such case." 

The contention of the plaintiffs (appellants) is- that this provision 
is permissive only, and does not provide an exclusive remedy for an 
appeal, but that resort may be had, at the élection of the plaintiffs, to 
the remedy provided in section 129 of the Judicial Code by appeal 
to this court. The défendants (appellees) contend that the appellate 
remedy provided by section 266 is exclusive. 

[1-3] It is conceded by appellees that the terms of section 129 
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are broad enough to cover this appeal, unless they are to be restrict- 
ed by the effect of section 266. The appellants also concède the rule 
of construction that where an earlier statute provides a remedy cov- 
ering ail cases, and a subséquent statute créâtes a spécifie remedy 
for a particular case, the latter is to be construed to be exclusive, 
unless the purpose of the Législature or the convenience of the pub- 
lic demand a différent rule of construction, and that this is true, 
though the language of the subséquent act is permissive, rather than 
mandatory. The appellants contend that the purpose of Congress in 
the enactment of the législation now contained in section 266 \yas 
twofold: To expedite the hearing of appeals from orders granting 
or denying interlocutory injunctions, injunctions involving the un- 
constitutionality of a state statute in the fédéral courts, and to re- 
lieve the Suprême Court of the burden of litigation. The appellants 
contend that thèse controUing objects of the législation require that 
it be given a construction that would most expedite the hearing of the 
appeal from the order on the application for the interlocutory in- 
junction, and hâve the greater tendency to relieve the Suprême Court 
of litigation under it. If thèse were the controlling objects of Con- 
gress in enacting the statute, it may be that their accompli shment 
would best be subserved by a construction, that gavé- the plaintiff s an 
élective appeal to the Circuit Court of Appeals under section 129, with 
an expedited hearing, and at the same time relieve the Suprême Court 
of the hearing of the appeal. We do not think that thèse were the 
controlling purposes of Congress. The effect of section 266 is to in- 
crease the jurisdiction of the Suprême Court, not to diminish it; 
and this is true, even if it be construed as appellants contend it should 
be. Before its enactment, the Suprême Court was burdened with 
no appeals from interlocutory orders. The inévitable effect of sec- 
tion 266 is, therefore, to add to its jurisdiction, and there is no room 
for the inference that the aim of Congress in passing the act was to 
reduce the volume of litigation that went to the Suprême Court. 
Again, if the purpose of Congress was to relieve the Suprême Court, 
it would not hâve attempted to accomplish that purpose by leaving 
to the litigants the option to go to the Suprême Court or to the Court 
of Appeals, and so put in the power of the litigants, rather than in 
that of Congress, the accomplishment of that purpose. We therefore 
think that the act, codified into section 266, was not passed by Con- 
gress with the purpose of relieving the Suprême Court, as was the 
act of 1891, creating Circuit Courts of Appeals, and other similar 
acts, and should not be so construed. 

Nor do we think that the expédition of the hearing of appeals from 
orders on applications for temporary injunctions involving the un- 
constitutionality of state statutes was so much the object of Congress 
as to provide against the issue of a temporary injunction that should 
remain in force till final decree upon the mandate of a single judge. 
The main purpose of Congress was to provide a hearing, before the 
granting of a temporary injunction, before a court that, numerically 
and by rank, should approach in authority the Courts of Appeals of 
the varions circuits. It was rather to safeguard the original grant- 
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ing of the order than to expedite the hearing of an appcal from the 
order when granted. It was considered that the ne\v remedy provided 
would satisfy litigants by reason of the character of hearing accorded 
by it, and thus make them willing to abide the final hearing without 
discontent. Section 266 provides for the expediting of the original 
hearing before three judges, largely, doubtless, because of the power 
vested in the District Court to grant a restraining order pending that 
hearing. There is nothing in its language to indicate an intention to 
expedite the hearing of the appeal. The parties were by it accorded 
a f ull hearing before a court of three members before any order could 
be made, and Congress doubtless felt that this and the right of the 
Suprême Court to advance the hearing afforded a full measure of 
protection against the incidental delay in a final hearing of the appeal. 

For thèse reasons we see no reason for departing from the settled 
rule of statutory construction, recognized by the Suprême Court, that 
the gênerai terms of a prior statute are not to be considered as cov- 
ering the particular terms of a subséquent statute, but, on the contrary, 
the latter are to be considered as withdrawn from the opération of 
the former, unless for good reason. United States v. Chase, 135 U. 
S. 260, 10 Sup. Ct. 756, 34 L. Ed. 117; Townsend v. Little, 109 
U. S. 504, 3 Sup. Ct. 357, 27 L. Ed. 1012; Cook County National 
Bank v. United States, 107 U. S. 445, 2 Sup. Ct. 561, 27 L. Ed. 537. 
At the time of the enactment of the act of Mardi, 1891, now repre- 
sented in part by section 129 of the Judicial Code, and ât the time 
of the adoption of its amendments, no such remedy as that now pro- 
vided for by section 266 of the Judicial Code was in existence, and 
Congress could hâve had no express intention of making the appeal 
given by section 129 applicable to the new remedy. Section 294 of 
the Code (Comp. St. 1913, § 1271) prevents giving the re^enactment of 
section 129, when the Code was adopted, à différent construction from 
that which it originally had. 

We think the contention of appellants also conflicts with the rule 
of construction that where a statute provides a new, spécifie, and 
complète remedy, and fully covers the subject-matter, the provisions 
of the statute will be looked to alone, and resort will not be had to 
prior existing gênerai remédies as cumulative. It is true. that sec- 
tion 266 does not create a new tribunal Applications under it are 
addressed to the District Court, and orders are then made by that 
court. However, it clearly créâtes a new remedy through an en- 
larged tribunal. Ex parte Metropolitan Watér Go., 220 U. S. 539, 31 
Sup. Ct. 600, 55 L. Ed. 575. Outside of its provisions, no àuthority 
would exist for the District Judge to call to hisi assistance other. Cir- 
cuit or District Judges. The new remedy i created by it is not liiliit- 
ed to the original hearing of the application, but the appeal is also 
provided for by its termS, and, instead of prOviding that appeals 
should be taken as provided by law or by Section 129 of the Code, a 
new remedy for the appeal is created direct to the Suprême Coni-t, 
which thereby first acquifed jurisdiction of appeals from interlocu- 
tory Orders. We think Congress thereby intended to fully cover.the 
subject-matter of appeals from such orders, and that the remedy so 
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prdvided was exclusive, not cumulative. The rule was laid down by 
the Suprême Court iii the cases of Brown v. United States, 171 U. S. 
■631, 19 Sup. Ct. 56, 43 L. Ed. 312, and Laurel Oil Co. v- Morrison, 212 
U. S. 291, 29 Sup. Ct. 394, 53 L. Ed. 517, that: 

"Wliére à statute provldes for an appeal or a wrlt of errer tô' à' spécifie 
court, it must be regardée! as a repeal of aiiy previous statute provlding for 
an appeal or a writ of error to another court." 

We thirik the practical objects to be accomplished are better sub- 
served by the construction we hâve given the section. In matters 
where the constitutionality of a state statute is iilvolved, the desiderata 
are a speedy final décision of the question and the maintenance of the 
statu quo, as far as may be, pending its décision. The former is the 
more important. The latter is provided for by section 266, through 
thé means of a hearing of the application for an interlocutory injunc- 
tion by "an enlarged tribunal" différent from the court of equity men- 
tioned in section 129. The former is accomplished by providing for 
a direct appeal to the Suprême Court from the order granted on the 
hearing of the application for the interlocutory injunction. An ap- 
peal to an intermediate appellate court would serve to delay the final 
and authoritative décision of the question. The décision of the inter- 
locutory appeal in a large majority of cases of this character is de- 
terminative of the question as to the constitutionality of the state 
statute, if rendered by a court of last resort. To expedite a final 
settlement of the constitutionality of the state statute, a direct appeal 
to the Suprême Court provides the quickest method. The Suprême 
Court bas the authority to advance the hearing when justice demands 
it. The importance of a speedy final settlement of the question is 
not confined to the litigants before the court, and their interests are 
not alone concerned. The state and its citizens are also concerned, 
and this makes a speedy and authoritative settlement of the question 
of more importance even than the préservation of the status in the 
instant case. Giving to the litigants the élection to delay such au- 
thoritative décision by an appeal to an intermediate court would de- 
feat this purpose. 

Because of the views expressed, we are constrained to hold that the 
appeal provided by section 266, direct to the Suprême Court, is ex- 
clusive, and that the appeal to this court should be dismissed, at ap- 
pellants' costs ; and it is so ordered. 
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In re HAWLEÏ DOWN-DRAFT FURNACE OO. 

NATIONAL TRUST & CREDIT 00. v. CHIDSEY. 

(Circuit Court of Appeals, Thlrd Circuit. December 15, 1916.) 

No. 2149. 

1. ASSIGNMENTS ®=386 RiGHT OF ATTACHING CKEDITOB. 

Where the bankrupt conveyed to. petitioner certain of its accounts,. 
recelvlng a substantial payment thereon, and petitioner made tlie bank- 
rupt Its agent for collection, credltors of the bankrupt could not, under 
tbe Pennsylvanla law, levy upon the proceeds recelved on collection of 
the account, for the levy could be madè only under attachment execn- 
tioUj and credltors could not acqulre any greater rights than those of 
the bankrupt. 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dlg. §i 152-154; 
Dec. Dlg. <S=»86.] 

2. Bankbuptct ®=»172— Rights or Tbtjstei: — Statutb. 

Under Bankr. Act July 1, 1898, c. 541, § 47, 30 Stat. 557, as amended 
by Act June 25, 1910, e. 412, § 8, 36 Stat. 840 (Comp. St. 1913, § 9631), 
declaring that the trustée, as to ail property in the custody or coming 
into the custody of the bankruptcy court, shall be deemed vested with 
ail the rights, remédies, and powers of a créditer holding a lien by légal 
proceedings thereon, and also, as to ail property not in the custody o? 
the bankruptcy court, shall be deemed vested with the rights, remédies, 
and powers of a judgment créditer holding an exécution retumed un- 
satlsfled, the trustée of the batikrupt corporation cannot, as agalnst pe- 
titioner, who purchased accounts payable to the corporation, deny peti- 
tloner's rlght to collections made by the corporation as petitioner's agent, 
where, under the state laws, Such moneys could not be levied on by the 
bankrupt's credltors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 220; Dec. 
Dlg. ®=>ir2.] 

3. AssiGNMBNTS <S=57 — Validity — Notice to DebtoBS. 

Where a bankrupt transferred to a thlrd person accounts due from 
debtors, the valldity of such transfér as between the parties Is not affect- 
ed because the several debtors were not notified. 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dlg. §§ 116-120; 
Dec. Dlg. ig=»57.] 

4. Bankruptcy <S=>440 — Peoceedings to Hbview — ^Pétition to Revise. 

Where the facts were not in dispute, but the décision In a controversy 
arising in bankruptcy depended upon a question of law, the matter 
should be reviewed by pétition to revise. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915; Dec> 
Dlg. (g=»440.] 

Pétition to Revise and Review Order of the District Court of the 
United States for the Eastern District of Pennsylvania ; Oliver B. 
Dickinson, Judge. 

In the matter of the bankruptcy of the Hawley Down-Draft Furnace 
Company. The pétition of the National Trust & Crédit Company for 
deHvery of a particular fund, opposed by A. D. Chidsey, trustée of the 
estate of the bankrupt, was denied by the District Court, and petitioner 
files pétition to revise. Order reversed. 

See, also, 23 3 Fed. 451. 

(g=»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes. 



IN RE HAWLEY DOWN-DRAFT FUBNACE CO. 123 

John W. Creekmur, of Chicago, 111., for petitioner. 
Edward J. Fox, of Easton, Pa., for respondent. 

Before BUFFINGTON, McPHERSON, and WOOLLËY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. This is a pétition to revise and re- 
view an order in bankruptcy made by the court below which reversed 
a referee's order. Referring to the proceeds of certain accounts in the 
hands of the trustée in bankruptcy, the order of the référée was : 

"There being no insolvency, no fraud, and no usury, and no Intent to create 
a préférence, the transfer should be declared valid, and the trustée directed 
to turn over the 'ear-marked' fund which reached hlm, viz. $4,138.79." 

On review of such order the decree of the court below was : 

"And noW, JùTy 25, 1916, the order of the référée in bankruptcy In the 
above matter awarding the fund of $4,138.79 to the National Trust & Crédit 
Company is vacated and reversed in accordance with the opinion of this 
court flled Mareh 7, 1916, and the pétition of the National Trust & Crédit 
Company for the ailowance of said claim is hereby dismissed." 

Confining ourselves to the facts pertinent to the présent question we 
note that on May 19, 1910, the National Trust & Crédit Coriipany, an 
Illinois corporation engaged irt the business of buying open, active book 
accounts, contracted with the Hawley Down-Draft Company to pur- 
chase on terms stipûlated, such of the latter's acceptable accounts re- 
ceivable as were tendered it for purchase., By this contract the Down- 
Draft Company was made agent of the Trust Company to collect such 
purchased accounts and to transmit to it thé proceeds. Under this con- 
tract purchases of accounts were made and the same collected and re- 
mitted until July 20, 1912, when a change of officers of the Down-Draft 
Company took place. Thereafter the new officers of the latter Com- 
pany collected the then remaining transferred accounts and retained the 
proceeds thereof in a separate bank âccount which amounted in August, 
1912, when a receiver waS appoirited for the Down-Draft Company by 
the State court, to $4,431.75. The Down-Draft Company having been 
later adjudged a bankrupt, this fund was paid to its receiver in bank- 
ruptcy. Thereupon the National Trust & Crédit Company petitioned 
the court in bankruptcy to order its receiver to pay to it the same. 
After hearing the parties, and finding no insolvency, fraud, usury, or 
atlempt to create a préférence were involved, the référée to whom the 
matter had beeii referred upheld the transfer of the accounts, and di- 
rected thé trustée, by the order above fecited, to pay the fund to the 
Crédit Company. The court below reversed the referee's order. It 
adopted his findings as above stated, but made an additional one, and 
stated its views of the question before it as f ollows : 

"The findings of the référée hâve left little in the case beyond the question 
(purely one of law) which is next discussed. However plauslbie and forceful 
the argument in favor of the inference that the relation between the claim- 
ant and the bankrupt, establlshed by the dealings of the parties, was one of 
creditor and debtor, and not of vendee and vendor, the référée has found the 
latter relation to hâve exlsted. We accept this flnding. We accept aiso his 
further finding that, at the time the assignments were made, the clalmant 
dld not know, nor had it reasonable cause to l)elieve, that the assigner waa 



124 238 FEDERAL REPORTER 

then insolvent, or In eontemplation of insolvency, or that the transactions had 
would be detrimental In any way to its creditors, or work out any situation in 
tlie nature of an unlawful préférence. Thls Is tlie extent to wliicli we under- 
stand liis flndings to go. To flnd tliat tliis bankrupt was ini fact at the time 
Suivent, or even tlie négative flnding that it was not insolvent, Is flatly incon- 
sistent with the admitted situation and the admissions made at the argument. 
The fact is, and is so found, that it was then insolvent. We requlre only the 
additlonal fact that the assignments made wére secret, and that not only 
was no notice given at the tlme, but no notice was ever given, and no clainu 
of ownershlp was made until after the debtors had made payment of the ac- 
counts, and the moneys had passed into the keeplng of the recelver. We are 
therefore brought to face the plain proposition which will be later stated. It 
is preceded by thls question ; Is a secret, but otherwise unimpeached, written 
assignment of choses in action, made when the assignor is insolvent, good as 
agalnst a trustée in bankruptcy, where there has been no delivery of the' 
property assigned other than that of the written assignment itseif?" 

After further discussion the court decided the question of law in- 
volved against the petitioner, saying : 

"Ali, however, which the claimant acqulred by hls paper, was the rlght to 
demand and receive payment of thèse accounts from the debtors. When he 
permitted them to pay without notice of hls title, his right to collect was 
gone. He cannot, without the aid of a chancellor, transfer his claim to the 
money, and the chancellor inust refuse hls aid to one whose title is not fa- 
vored by the policy of the law. In Other words, the sole rlght of the claim- 
ant was to sue the debtors of the bankrupt. If it has lost that right through 
its own act, equity wiil not provide a substitut©, which it can only supply at 
the expense of creditors. The reason is the légal title to thèse moneys is in 
the trustée. The claimant can confront thls at the most with an équitable 
title to accounts, which was good only agalnst the bankrupt, and even thls it 
has lost. It would requlre a stronger equity than the claimant has shown 
to croate for It another title." 

[ 1 ] Herein we think the court was in error. The accounts in ques- 
tion were bought by the Crédit Company. At the time of doing so it 
paid for them in substantial part, and agreed to pay the balance of the 
purchase money thereafter. As between the Down-Draft and the 
Crédit Companies, ownership of such accounts was transferred, and 
while the former was made the agent to collect them, the money col- 
lected was that of the owner in the hands of a coUecting agent, and lia- 
ble to be paid to such owner when demanded. While thus in the hands 
of such agent and sufficiently identified, the collected funds could not 
hâve been levied upon by a creditor of the Down-Draft Company as its 
money, for under the law of Pennsylvania this could only be dorie by 
an attachment exécution, and under the décisions of that state (Phillips' 
Estate, 205 Pa, 530, 55 Atl. 216, 97 Am. St. Rep. 750, and cases there 
cited) such attaching creditor had no higher right to the proceeds of 
the collected accounts belonging to the Crédit Company than had the 
Down-Draft Company. 

[2] The relative rights of the Crédit and Down-Draft Companies 
then being such that no exécution .creditor of the lattèr could take this 
fund from the Crédit Company, it follows that the receiver in bank- 
ruptcy took no greater right than an exécution creditor, for the bank- 
rupt law provides : 

"Such trustées, as to ail property in the custody or coming into the cus- 
tody of the bankruptcy court, shall be deemed vested with ail the rights» 
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remédies, and powers of a créditer holding a lien by légal or équitable proceed- 
ings thereon, and also, as to ail property not in the custody of tbe bankruptcy 
court, shall be deemed vested with ail the rights, remédies, and powers of 
a judgment ereditor holding an exécution duly returned unsatisfled." Ac*t 
July 1, 1898, c. 541, § 47, 30 Stat. 557, as amended by Act June 25, 1910, c. 
412, § 8, 36 Stat. 840 (Comp. St. 1913, § 9631). 

Thus measuring the receiver's rights by those of an exécution eredi- 
tor. 

[3] Such being the case, it follows that this fund was the property 
of the Crédit Company, unless absence of notice to the several debtors 
invaUdated the sale of the accounts. What the efïect of absence of 
notice might be, were the rights of debtors owing such accounts hère 
involved, does not concern us in this case, and need not be discussed, 
but certain it is that such lack of notice does not invaHdate the trans- 
fer of thèse accounts as between the Crédit and the Down-Draft Com- 
panies. That point was covered in Greey v. Dockendorff, 231 U. S. 
514, 34 Sup. Ct. 167, 58 L. Ed. 339, where it was said: 

"It is objected that this lien was secret. But notice to the debtors was 
not necessary to the validity of the asslgnment as against creditors. 'Wil- 
liams V. Ingersoll, 89 N. Y. 508, 522. And merely keeping silence to the 
latter whether known or unknown, ereated no estoppel. Wiser v. Lawler, 189 
V. S. 260, 270 [23 Sup. Ct. 624, 47 L. Ed. 802] ; Ackerman v. True, 175 N. Y. 
363 [67 N. E. 629]. There was no active concealment, and no attempt to mls- 
lead any one Interested to know the truth." 

It follows, therefore, that the decree below must be reversed, and the 
case remanded, with instructions to approve the decree entered by the 
référée. 

[4] We note in conclusion that this case turns on a question of law, 
and is therefore properly brought before us on pétition to revise. 
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In re DANIELS' ESTATB. 

(Circuit Court of Appeals, Eighth Circuit. November 16, 1916.) 

No. 4736. 

Bankruptcy <@=>364 — Proof of Unsecubed Ct^im — Judqment Allowino 
Amendment — Effect. 

As regards a créditer of bankrupt having walved right to the money 
collected on drafts, by filing proof of an unsecured elaim, including the 
full amount of the drafts, the amendment of such proof pursuant to a 
judgment allowing it unappealed from and stlU standing in full force, so 
as to reduce the clalm on the drafts to the amount thereof not collected, 
Itaves the claim as if originally filed as amended, so that no waiver can 
be claimed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 485, 504; 
Dec. Dig. iS=>364.] 

Appeal from the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Pétition by John B. Thomas against A. J. Britton, trustée in bank- 

©=»For other cases Bee same topic & KKY-NUMBER In ail Key-Numberefl Dlgesta & Indexe» 
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ruptcy of the estate of Claud Daniels, bankrupt. From an order of 
the court affirming a décision of the référée in bankruptcy in favor of 
petitioner, the trustée appeals. Affirmed. 

G. M. Sebree, of Springfield, Mo. (Robert Lamar, of Houston, Mo., 
on the brief), for appellant. 

V. O. Coltrane, of Springfield, Mo., and J. C. Dyott, of Willow 
Springs, Mo., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

CARLAND, Circuit Jùdge. This is an appeal from an order of the 
district court which affirmed a décision of the référée in bankruptcy, 
holding that the appellee was entitled to a fund of $2,350, with ihterest, 
on deposit with the Southern Missouri Trust Company. The facts 
which condition the cori'ectness of the order appealed from are as fol- 
lows: 

On October 23, 1912, the appellee was the active manager of the 
Bank, 6f Willow Springg, at Willow Springs, Mo. On that date the 
Daniels Commission Company dr^wthree sight drafts on Rash, Bankér 
& Company of Los Angeles, California, payable to the order of the. 
Bank. One dràft was tôt $1,500 and two for $750 éach. Attached to 
thèse drafts was a bill of lading, duly indorsed for a Car of eggs c6n- 
signed. to the order, of the, Daiaids Commission Company, Los Angeles, 
Cal. Upon the delivery of thèse drafts with the bill of lading attached 
to the Bank of Willow Springs, the Commission Company received 
crédit on the books of the Bank for $3,000, which was subsequently 
drawn out and used by the Commission Company in its business. 

December 16, 1912, Claud Daniels, doing business under the name 
of the Daniels Commission Company, was adjudged a bankrupt. Rash, 
Banker & Co. declined to pay the drafts. Appellee paid the Bank of 
Willow Springs cash for tïte drafts, and thus became the owner there- 
of and the proceeds of the car of eggs. On June 14, 1912, appellee 
entered into an agreemént with appellant as follows: 

"Whereas, In the nibnth of Octotièr, 1912, the Daniels Commission Ce, of 
Willow Springs, Missouri, shipijed to Ka,sh, Banker & Co., Brokers of Los 
Angeles, California, one carload of eggs, which hâve been dlsposed of hy said 
bl-okers, and the net proceeds reolized from the siale af the sanie amounts tO; 
$2,507.85 ; and, whereas, in the month of November, 1912, a pétition In bank- 
ruptcy was flled against Ihe said Daniels. Commission Co., and said company 
was àfterwards adjudged bankrupt bythe United States District Court for 
the Southern Division of the Western District of Missouri, and A. J. Brltton, 
of Cabool, Missouri, was duly elected, and Is now the duly quallfied and acting 
trustée in bankruptcy of said Daniels Commission Co. ; and, whereas, J. B. 
Thomas, of Willow Springs, Missouri, claims the proceeds of said carload of 
eggs sold by Rash, Banker & Co., and the said J. A. Brittou, trustée, also 
claims the said proceeds, and the said broker^, Rash, Banker & Co., baye been 
notifled by the îVrmers & Merchants' National Bank of Los Angeles, Califor- 
nia, representlng the said J. B. Thomas, and also by John C. Dyott, who was 
the receiver of the Daniels, Commission Co., of said claims; and, whereas, 
the said Rash, Banker & Co. are unwilling to pay out said funds until the said 
confllctlng claims are settled: Now, for the purposes of havlng said; funds 
transferred and brought wlthin the jurlsdlction of the United States District 
Court for the Soiithém Division of the Western District of Missouri, and 
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wlthout walvlng any claims or rlghts elther the aald A. 3. Britton, trustée, or 
the said J. B. Thomas may hâve to the same, it Is hereby agreed, that the 
sald Britton, trustée, and the said Thomas will make a joint order on Bash, 
Banker & Co., to transmit said funds, $2,507.85, to the Southern Missouri 
Trust Cîompany, of Springfleld, Missouri ; said amount to remain in said 
trust Company as a spécial deposit in the names of A. J. Britton, trustée, and 
J. B. Thomas and draw interest at the rate of three per cent per annum. It 
is further agreed that the sald A. J. Britton, trustée will, wlthln one year 
from this date instltute légal proceedlngs to hâve the right and title to sald 
fund determined, and that he will prosecute said action with due diligence to 
a final judgment, and that the Southern Missouri Trust Company shall be 
authorized to pay sald fund and the aecrued Interest to whomsoever it shall 
be adjudged to belong. 
"Dated thls 4th day of June, A. D., 1913. 

"J. A. Britton, 

"Trustée Daniels Commission Ca 

"J. B. Thomas." 

Pursuant to this agreement the sum of $2,507.85 was collected from 
Rash, Banker & Ce, and said sum, less expenses and attorneys' fées, 
was deposited with the Southern Missouri Trust Company ; the exact 
amount deposited being $2,350. 

By reason of the foregoing facts it must be conceded that the ap- 
pellee is entitled to the fund on deposit, unless he has f orf eited his right 
thereto by reason of the facts now to be stated. 

November 28, 1913, appellee fîled proof of an unsecured claim 
against the bankrupt estate of the Daniels Commission Company in the 
sum of $11,436. This claim included the amount due on the drafts. 
At the time appellee filed proof of the unsecured claim he knew the 
drafts had not been paid, but testified that he did not know that the 
allowance of the unsecured claim constituted a waiver of his right to 
the particular money arising from the drafts. January 21, 1915, the 
unsecured claim of appellee was allowed. June 1, 1915, appellee ac- 
cepted a dividend thereon of $343.08. Appellee knew, in February, 
1914, that the money arising from the drafts had been deposited with 
the trust company, but he testified that he did not know that the money 
would be paid when he filed his unsecured claim in November, 1913. 
July 15, 1915, appellee filed a pétition with the référée for permission 
to amend his proof of claim made in November, 1913, by striking there- 
from the amount due on the drafts except the différence between said 
amount and the amount actually collected and on deposit with the 
trust company. The pétition set forth the facts as detailed herein, and 
also alleged that the failure of appellee to mention the drafts as se- 
curity in the proof accompanying his claim was caused by inadvertence 
and unintentional omission. This pétition was contested by appellant, 
and on August 3, 1915, the référée made the following order in référ- 
ence thereto : 

"Before John Schmook, a référée In bankruptcy of sald court, at Spring- 
fleld, Missouri, in said Division, August 30, 1915. Tlie pétition of J. B. Thomas, 
a credltor of said bankrupt, to amend claim by him heretofore filed, and there- 
after on the 21st day of January, 1915, duly allowed in his f avor against said 
bankrupt estate, in the sum of $11,436, and the objections of the trustée, 
to said pétition for leave to amend, having eome regularly on for hearing, on 
the said pétition to amend and on said objections thereto, said John B. Thom- 
as appearing in his own proper person and by V. O. Coltrane, Esq., and J. 
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O. Dyott, Esq., hls attomeys; and sald trustée, A. J. Britton, appearing In hls 
own pftper person and by &. M. Sebree, Esq., and Robert Lamar, Esq., hls 
attorneys, and the saine ha ving been by agreenaent of parties subœitted to the 
référée for hèaring and- deolsion, ahd Baid clainiant and said trustée havlng 
ofifered évidence, and the,ref«r«e having heard the évidence and argument of 
counsel and belng fully adrised in the premises, after due considération it is 
by the référée ordered tbat the pétition of said John B. Thom.aa, claimant 
herein, for leiàve to amené, be and. the same hereby Is granted, and, said peti- 
tioner is'aocôrdingly given leave to aœend his said olaim so tttat the third item 
thereof shall read and be for the sum of $586.52 only, insteadof: $3,000, on 
the three drajfts in said cltiim mentioned, ail due October 23, 1912, and the ob- 
jections of said trustée to sald pétition for leave to amend be and the same 
hereby are overruled and disinissed ; provided, however, and upon condition 
that s,aid John B. Thomas shall refund and repay to said A. J. Britton, trustée 
in bankruptcy of said estate, the sum of $343.08, being dividend declared and 
ordered pald on said claim allowed January 21, 1915, aforesaid and by the 
said John B. Thomas reeeived as such credltor. It having been admltted by 
ail parties, on sald hearing, that sald claimant, John B. Thomas, had made 
formai tender to said trustée of sald dividend, aforesaid." , 

Appéllant by proper proceedings carried said prder before the Dis- 
trict Court for review, and on October 11, 1915, said court, Hon. Wil- 
bur J. Bootii presiding, in ail things approved and affirmed the above 
order. This judgment still stands, and is not subject to revie\y in the 
présent proceeding. June 3, 1915, appellee filed the pétition in the 
présent proceeding, wherein, after stating the facts, he prayed that the 
title to the f und on deposit with the trust company be determined, and 
that if it should be determined that it belonged to him, a proper order 
be made in the premises. Appéllant answered the pétition of the ap- 
pellee, and such proceedings were thereafter had that on February 1, 
1916, the référée made the following order: 

"That said J. B. Thomas hâve and recover sald sum oif ?2,350 and Interest 
thereon from February 10, 1914, at the rate of three per cent, per annum, be- 
ing the fund so deposited as aforesaid. It is f urther by said référée ordered 
and adjudged that said A. J. Britton, trustée as aforesaid, joln wlth said 
Thomas, and sald Britton as such trustée is hereby dlrected and empowered so 
to join, in an order upon said Southern Missouri Trust Company tO pay said 
sum and Interest to said Thomas. It is further by the referez ordered and ad- 
judged that said Southern Missouri Trust Company and said trustée pay to 
said Thomas ^nd that said Thomas bave and recover of and fronj sald trust 
company and from said trustée aforesaid, said sum of $2,350 so deposited as 
aforesaid, and interest thereon at 3 per cent, per aimum, from February 10, 
1914, ^nd that exécution issue." 

This order was subsequently approved and aiïîrmed by the District 
Court (Judge Van Valkenburgh. presiding) on pétition for review. The 
présent appeal is from such last-named order: On the facts as stated 
appéllant claims that appellee waived his right to the fund on deposit 
by filing proof of an unsecured claim wherein the draf ts were included 
as a portion of the indebtedness due appellee. Numerous cases are 
cited in the briefs upon the doctrine of élection of remédies, but we 
do not think that question is open on the présent record for this reason. 
The judgment of the district court allowing appellee to amend the proof 
of his unsecured claim, so as to reduce the claim on the drafts from 
$3,000 to $586.52, still stands in full force. As a resuit thereof appel- 
lee cannot be held to hâve ever filed proof of a gênerai claim for the 
amount on deposit with the trust company (23 Cyc. 973, and cases 
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cited). This bejng so, we donot see hpw it can bedaimed that appellee 
has elected to take anything except the fund on deposit. In other 
words, as his proof of an unsecured daim stands amended so as not 
to riiake a gênerai daim on the draf ts except for the différence between 
the amount advanced on the draf ts and the amount coUected on the 
same, he has never made any gênerai daim for the fund on deposit. 
After the judgment, allowing the unsecured daim to be amended, was 
rendered, then the daim stood as if it had been originally filed in the 
way it had been amended. 

The judgment below is therefore affirmed,, 

SANBORN, Circuit Judge, concurs in the affirmance on the ground 
that the appellee was not estbpped by his original claim, his receipt of 
a dividend upon it, and his other acts f rom ref unding the portion of the 
dividend derived from the portion of the claim based on the amount 
due upon the drafts and recovering the proceeds thereof. Rankin v. 
Tygard, 198 Fed. 795, 797, 806, 119 C. C. A. 591, 593, 602, and authori- 
ties there cited ; Thomas v. Taggart, 209 U. S. 385, 391, 392, 28 Sup. 
Ct. 519, 52 L. Ed. 845. 



DU BOIS ELECTEIC CO. v. PIDELITY TITLE & TRUST CO. 

(Circuit Court of Appeals, Tliird Circuit. Dëceniber 26, 1916. Reliearing 
Denled February &, 1917.) 

No. 2168. 

Négligence ®=555 — Liability — Duty. 

A corporation wlilcli contracted with a political party to hang a 
banner across a street and wliicli had no furtlier duties wlth respect 
tliereto, though it was, at a la ter tinie and under a separate contract, eni- 
pioyed to string some lights along the banner, owed no continulng duty to 
maintain the banner in position, the banner not being in itself a nuisance, 
and therefore is not liable for injuries to a pedestrian resulting from the 
fall of the banner. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 68; Dec 
Dig. ®=55.] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Action by V. W. Pancoast against the Du Bois Electric Company. 
After the death of plaintiff, the Fidelity Title & Trust Company, as 
ancillary administrator, was substituted. Judgment for the plaintiff, 
and défendant brings error. Reversed, and new trial ordered. 

_ A. L. Cole and H. B. Hartswick, both of Clearfield, Fa., for plain- 
tiff in error. 

Charles Alvin Jones and Sterrett & Acheson, ail of Pittsburgh, 
Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLEEY, Cir- 
cuit Judges. 



©ï=For nth«r cases see same topio & KEY-NUMBEE In ail Key-Numborea Digests & Indexe» 
238 F.— 9 
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McPHERSON, Circuit Judge. On October 12, 1912, a banner 
stretched across a street in the borough of Du Bois fell and severely 
injured Vemon W. Pàncoast, a citizen of New York. In the follow- 
ing March he sued the borough, and in August, 1914, obtained a 
judgment, which was removed to this court by a writ of error and 
afterward reversed. Borough of Du Bois v. Pàncoast, 218 Fed. 60, 
133 C. C. A. 662. On October 6, 1914, while the writ of error was 
pending, he brought a second suit, naming the Du Bois Electric Com- 
pany, the Deposit National Bank, and Joseph Bensinger (who we 
understand was the tenant of the Commercial Hôtel) as défendants. 
The suit against the borough was abandoned, and the second ac- 
tion was discontinued so far as the bank and Bensinger were con- 
cerned. Pàncoast died in November, 1915, and the Fidelity Title & 
Trust Company carried on the action as ancillary administra tor. A 
verdict and judgment for the plaintiflf having been obtained in August, 
1916, the présent writ of error was taken out. The foUowing facts, 
which are quoted f rom the former opinion, appeared also in substance 
on the last trial : 

"In October, 1912, a banner of a political party was stretched across one 
of the principal streets In the borough of Du Bois. One end of the support- 
Ing cable was fastened to a chlmney that extended above the roof of the Com- 
mercial Hôtel, a four-story brick building abutting on the street. * • * 

"The banner — which was of considérable slze, was inade of rope mesh, and 
carried a portrait on cloth of one of the candidates for président — had been 
stretched across the street only a few days before October 12th. It was sus- 
pended from a wire rope or cable, and one end of the cable was fastened to 
the chlmney in question. The chimney was an extension of the hôtel wall, 
and was about 21 inches square, andprtfbably from 3 to 4 feet in height. 
The roof of the building was nearly flat, and a comice extended beyond 
the chlmney about 3 feet, overhanging^ the sidewalk to this extent. Two 
turns were taken about thé base of the chimney, and a loop was formed by 
clamping the end to the body of the cable. Witnesses testifled that on the 
day in question the weather was 'very stormy,' and described the wind as 
'pretty strong' and as 'unusual.' Whatever may hâve been the cause of the 
accident, the chiinney broke about 6 or 8 inches above the roof, and the loop 
probably slipped upward off the chlmney, thus letting the l)anner down. 
The plaintifE was injured, uot by the banner, but by one or more of the falling 
bricks." 

On the trial now under review it appeared further that the Elec- 
tric Company had put up the banner and had fastened the supports 
on October 7th. The company had been employed by M. O. Skin- 
ner, the local chairman of the party referred to, Skinner himself hav- 
ing, no doubt, obtained the necessary permission to use the buildings 
on each side of the street. The company had no connection with the 
matter except hanging the banner, and, having donc that work, it 
withdrew from the premises, and on the same evening reported to 
Skinner. On October 12th, the day the banner fell, Skinner employ- 
ed the company to string electric lights along the supporting wire, artd 
this work was done in the morning, the accident taking place in the 
afternoon. The company was not the owner or occupier of either 
building, and, after finishing the work of érection, it did not control 
or supervise the banner or the supports. On the two occasions named, 
the company was engaged by Skinner to do a few hours' work, and 
thereupon left the premises, and was afterward paid for its services. 
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The évidence leaves some room for doubt whether the company 
should be regarded as an independent contracter, or as a master 
whose servants are permitted to accept temporary employment under 
another's control and direction. It was testified, without contradic- 
tion, that Skinner called at the company's office and asked to hâve 
the banner put up ; that the company sent two men to do the work ; 
that one of them met Skinner the same evening and told him how the 
cable had been fastened, to which Skinner repHed that it was ail 
right; that the company charged for the work by the hour, paying 
the men their regular wages, and was afterwards repaid by Skinner; 
and that the company had no access to the buildings and no control 
over the banner after it had been hung. For présent purposes we 
shall treat the contract as an independent employment, but, clearly it 
had a very limited object. The company was to furnish laborers for 
a f ew hours' work and to be repaid the ordinary wages for their serv- 
ices. Nothing more was contemplated, and the slightness of the thing 
to be done, and the brevity of time required to do it, go far, in them- 
selves, to forbid the inference that the company was intended to hâve, 
or actually did hâve, any further control after the men had finished 
the job and had left the premises. 

Under ail this évidence, was the company liable for the injury? 
The verdict necessarily implies that the work was négligent, and for 
the légal conséquences thereof the company may hâve been liable on 
its contract with Skinner. But it had no contract with Pancoast, and 
if it is bound to make réparation for his injury, this must be for the 
reason that it owed him a duty as a person laWfully using the street. 
But, as we decided in 218 Fed. 60, 1330. C. A. 662, the banner was 
not in itself a nuisance, and the only ground, therefore, for holding 
the défendant liable to Pancoast would be a continuing duty resting 
on the company so to maintain the banner that persons on the street 
should not be endangered. The plaintiff's difficulty is that no fàcts 
were proved to support the inference of such a duty. The company's 
only relation to the work grew out of its employment by Skinner, 
which was limited in scope and time, and had been fuUy performed. 
The company had no further control over the banner. It had nothing 
to do with the supporting buildings, and had no right to enter them 
without permission f rom the occupiers. Its connection with the trans- 
action had ceased — the stringing of the lights was a second and sep- 
arate employment, and does not strengthen the plaintiff's case — and 
we can find no évidence to support the theory on which the jury was 
allowed to find a verdict. A Pennsylvania décision in point is Curtin 
V. Somerset, 140 Pa. 70, 21 Atl. 244, 12 L. R. A. 322, 23 Am. St. Rep. 
220. There, a contracter to erect a hôtel disobeyed the spécifications 
and built the porch negligently. After the hôtel had been turned 
over to a tenant of the owner, a guest who suffered injury by reason 
of the contractor's conduct sued him for damages, but was not al- 
lowed to recover, the court saying: 

"The question arises, What is the responslblUty of the contracter under 
such circumstances? That he would be responslble to the company for any 
loss sustained by it in conséquence of his failure to erect the building in côn- 
formity to the plans and spécifications may be conceded. There was a con- 
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tractual relation between them, and for breach of a contract, not known 
to and approved by the company, he would be liable. Is he also Uable for 
an Injury to a third person not a party to the contract, sustained by reason 
of defective construction? It is very clear that he was not responsible by 
force of any contractual relation, for, as before observed, there was no con- 
tract between thèse parties, and hence there could bave been no breach. If 
liable at ail, it can only be for a violation of some duty. It may be stated, 
as a gênerai proposition, that a man is not responsible for a breach of duty 
where he ow^ no duty. What duty did the défendant owe to the plalntiff? 
The latter was not upon the porch by the Invitation of the défendant The 
proprletor of the hôtel, or whoever Invlted or procured the présence of the 
plalntiff there, may be said to hâve owed him a duty, the duty of ascertain- 
ing that the porch was of suffldent strength to safely hold the guests whom 
he had Invited. The plaintifC contended, however, that as the hôtel company 
was not responsible, the contractor must necessarily be so. This, however, 
is moving in a circle. It by no means foUows that, because A. Is not re- 
sponsible for an accident, B. or some other person must be." 

See, also, Fitzmaurice v. Fabian, 147 Pa. 199, 23 Atl. 444, Con- 
grégation, etc., V. Smith, 163 Pa. 561, 30 Atl. 279, and the collection 
of cases to be found in 26 L. R. A. 505, 43 Am. St. Rep. 808 ; Thorn- 
ton V. Dow, 60 Wash. 622, 111 Pac. 899, 32 U R. A. (N. S.) 968. 

The jury should hâve been instructed to find a verdict for the de- 
fendant, and the judgment is therefore reversed and a new trial 
awarded. 



In re GKANT et al. 

(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

Nos. 30, 31. 

1. Bankruptcy ®=»444 — Pétition to Beview — Time for Filing. 

Under bankruptcy rule 15 of the Southern district of New îork, re- 
quiring a pétition to review an order of the référée to be flled within 10 
days after the order is made, unless such tlme is extended before or after 
the expiration of the 10 days by the référée or court, an order may be 
reviewed on pétition filed more than 10 days after rendltion, where the 
time was actually extended by the référée, although not eœbodied in his 
return. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 920-927; 
Dec. Dig. <©=3444.] 

2. Bankruptcy <S=446 — Attobnets' Fées — Alixjwance — Appeal. 

As the allowance of fées to the attomeys for the trustée in bankruptcy 
rests in the discrétion of the trial court, whose discrétion wlU not be 
reversed on appeal, unless abused, the déniai of a pétition to review the 
referee's allowance of such fées will not be reversed, where the court ex- 
pressed satisfaction wlth the allowance, notwlthstandlng the déniai was 
improperly based on the ground that the pétition for review was not filed 
in time. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. $ 929; Dec. 
Dig. <g=»44e.] 

Pétitions to Revise and Appeals f rom the District Court of the 
United States for the Southern District of New York. 

In the matter of the bankruptcy of Peter Geddes Grant and Rufus 
E. Leavitt, individually and as copartners doing business under the 
firm name of Leavitt & Grant, and the firm of Leavitt & Grant. 

€=:>For other cases see same topic & KBY-NUMBER in ail Kéy-Numbered Dlgests & Indexe* 
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Pétition by Henry A. La Chicotte to revise an order dismissing a péti- 
tion to review the referee's order approving the trustées' account, and 
to revise an order denying reargument of the pétition to review. Pe- 
titioner also appeals. Affirmed. 

This cause cornes hère from the United States District Court for 
the Southern District of New York on two pétitions to review. One 
pétition is to revise an order dismissing a pétition to review a referee's 
order approving the trustee's account. The other pétition is to revise 
an order denying a reargument of the pétition to review. 

Prince & Nathan and Henry M. Stevenson, ail of New York City 
(Alfred B. Nathan and Sidney J. Loeb, both of New York City, of 
counsel), for trustée. 

Franklin Taylor, of New York City (Joseph J. Zeiger, of New 
York City, of counsel), for petitioner. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The petitioner is a creditor of the bank- 
rupts to the extent of $45,947.20 and his claim has been filed and al- 
lowed. He is in this court objecting to the allowance made to the 
attorneys of the trustée on the settlement of the latter's accounts. It 
is alleged that the attorneys rendered services which were not alone 
necessary and difficult, but unusual; that there were several hundred 
creditors, with unusual crédit liabilities in contrast to the smallness 
of the assets and estate; and that whatever assets were gotten in 
were only procured after litigation. Eight or nine separate actions 
were commenced against as many creditors. In most of them judg- 
ments were obtained, and in others compromises were made with the 
approval of creditors. 

The trustée on July 1, 1915, filed his final accounts, and on July 29th 
the référée held a meeting of creditors to pass on the trustee's accounts 
and upon the pétitions for allowance to the attorneys for the trustée. 
Thèse pétitions called attention to the fact that the sum of $1,500 had 
been already paid by the trustée to his attorneys "for and on account 
of services rendered and to be rendered." The payment of $1,500 
had been made on June 26, 1913. At the meeting on July 29, 1915, 
the petitioner was represented by attorney and through him objected 
to any further allowances to the attorneys. Nevertheless the référée 
certified to the court that in his opinion the attorneys were entitled to 
more than twice the amount of the trustee's commissions as their al- 
lowance, but the District Judge refused the application for an addi- 
tional allowance, and filed on September 27th a mémorandum in which 
he declared that, "considering ail parties, this estate has yielded as 
large fées as the resuit will permit." That order was never in terms 
vacated. An application was made by the trustee's attorneys before 
the District Judge to resettle the last-mentioned order, but that ap- 
plication was also denied. : 

A mémorandum opinion was filed on November 18th, in which the 
judge said; 
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"The point now ralsed is whether, In Computing the amount tliat tlie référée 
liad power to award, tliere was to be takeii intô considération a payment on 
account made to said attorneys before the présent rule of court went into ef- 
fect. I dld not intend to prevent thé attorneys from getting anything more 
than what had been paid to them years a go, and hâve always consldered the 
rule now in force to apply to the présent power of the référées. It Is not nec- 
essary to resettle the order. It is held that a grant of double the trustee's 
commissions made by the référée was authorisied, and ail that was dènied was 
anything more than that. A payment made before the présent rule went into 
effect was presumptively eamed at that time and is not to be eounted. The 
référée is justifled in countersigning a cheek for double the amount of the 
trustee's commissions in favor of the trustee's attorneys. There is no neces- 
sity for a new prder." 

The opinion above set forth contains erroneous statements of fact. 
The payment of $1,500 on account was made after, and not before, 
rule No. 8 went into efifect. The payment was made in June, 1913, 
and the rule went into effect in February, 1913. This error, however, 
is not material in the view we take of the question presented to this 
court. 

On January 21, 1916, the référée made orders in which he directed 
various allowaiices to the attorneys for their services and disburse- 
ments, which allowances aggregateid $2,087.59. The petitioner filed his 
pétition with the référée to reviéw thèse last-mentioned orders in so 
far as they granted allowances to the attorneys to the extent of twice 
the amount of the trustee's commissions, without dedùcting therefrom 
the $1,500 previously paid. He allèged that the orders were in vio- 
lation of rule S of Instructions tb Refçrees in Bankruptcy of the South- 
ern District of New York, adopted February 1, 1913. He also ob- 
jectèd on the ground that it violated the unvacated order of the court 
of October 8, 1895, to which référence has heretofore been made. 
Thereafter, on February 11, 1916, the référée certified the questions 
for review under the pétition to the District Court. After a hearing 
before the District Judge a mémorandum opinion was handed down 
on February 26th. In that opiniort the District Judge said: 

"This opinion to review is plainly taken too late, as appears from the 
face of the return. It brlngs up nothltig, and is therefore dismlssed. I may 
add that Mr. Miller interpreted the décision of this court made by me oB 
NoVember 18, 1915, with entire correctness. It foUows that, if the pétition 
liad been timely,, the referee's décision would hâve been afflrmed ; but déci- 
sion is put upon the ground that the attempted pétition is invalld." 

[i] The pétition to review was not taken too late. Bankruptcy rule 
15 of the Southern District of New York has to be fîled with the 
référée within 10 days after the order is made, "unless such time is 
extended before or after expiration of said 10 days by the référée 
or the court." The time for filing the pétition had actually been ex- 
tended by the référée, but it was not embodied in the return from 
the référée. As the District Judge said in his opinion of March Ist, 
denying reopening, "the regularity of an appeal must be determined 
by the return made to the appeal." "Of course," he added, "I should 
not stand on a point so technical, if I were of opinion that there is 
anything in the pétition to review. As stated in my late mémorandum, 
Mr. Miller correctly interpreted my opinion. Therefore, even if the 
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appeal papers had been sufficient on their face, the resuit would be 
the same." 

[2] It is évident that the District Judge is satisfied that the allow- 
ance made to the attorneys was a proper one, and that, if the papers 
upon which the petitioner relies had appeared in the record originally 
before him, they would not hâve altered his original détermination of 
the matter. We are unable to see what good would be accompfished 
if this court should reverse the orders denying the petitioner the re- 
lief he asked. It is for the District Judge to détermine the allowance 
to be made to the attorneys. This he has donc, and he is satisfied with 
the amount fixed. 

In a proceeding in bankruptcy there are many matters which are not 
governed by a fixed rule, but are confided to the sound judicial dis- 
crétion of the judge. His décision in such cases may be brought be- 
fore the Circuit Court of Appeals for review. But the Appellate 
Courts hâve established the rule that in such cases they will not re- 
verse, unless the décision below was unmistakably wrong, or unless 
a plain abuse of discrétion is shown. In re S. B. Judkins Company, 
205 Fed. 892, 124 C. C. A. 205 ; Black on Bankruptcy, § 48. 

We see no sufficient reason for revising or vacating the orders of 
the District Court, and for directing it to enter an order reversing the 
orders of the référée of January 21, 1916, as prayed. 

The orders are affirmed. 



PANTOMIMIC CORP. v. MALONE et al. 

(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 141. 

CusToMs DuTiES <ê=»22 — Prohibited Importation — Picture of Pkize Fight. 
A picture is caused to be brouglit into tlie United States, in violation of 
Act July 31, 1912, c. 263, 37 Stat. 240 (Comp. St. 1913, §§ 10416-10418), 
declaring it unlawful to bring or cause to be brought into it any film or 
other pictorial représentation of any prize flght, which is designed to 
be used or may be used for purposes of public exhibition, where on a réel 
In Canada, in front of an elec-tric light, is run an original positive film 
talîen from the original négative film of a foreign prize flght, and oppo- 
site it in the United States, throilgh a moving picture caméra, Is run an 
unexposed film, trom a réel ; the two réels being connected by an endless 
Chain, so that the two films move the same distance in the same time, 
resulting in an exact négative reproduction being taken on the American 
side of the positive film on the Canadian slde, from which secondary 
négative, rephotographed by another caméra, a positive film, capable of 
public exhibition, could be and was made. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 18 ; Dec. 
Dig. ^=>22.J 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Pantomimic Corporation against Dudley Field Malone, 
Collector, and another. From a decree dismissing the bill, complain- 
ant appeals. Affirmed. 

€=5For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digesta & Indexes 
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Harold T. Edwards, of New York City, for appellant. 

H. Snowden Marshall, U. S. Atty., of New York City, for appellees. 

Before COXÏË, WARD, and ROGERS, Circuit Judges. 

_WARD, Circuit Judge. August 9, 1916, the complainant .filed îts 
bill against the défendants, as collector and deputy collecter of United 
States customs àt the port ùi New York, alleging that they had threat- 
ened arid' attempted to seize, and were threatening and attetnpting to 
seize, a certain seçondary négative and' a certain secondary positive 
filin belôngîng to it, now 'in the port and collection district oi New 
York, for the purpose of bringing an action for their condemnàtion, 
as provided in sections 3072,, 3082, and 3087 Rev. St. (Comp, St. 1913, 
§§ 5775, 5785, 5790), which wbuld cause the complainant irréparable 
injury, for which there was no adéquate remedy at law, and praying 
that a temporary injunction might issue, restraining the défendants 
from so doing, to be made perpétuai on final hearing. 

On the same day Judge Mayer gfanted an order upon the défend- 
ants, returnablé August I7th, to show cause why they should not be 
enjoined as prayed for, issuing a restraining order in the meantime. 
The défendants answered, admitting ail the allégations of fact in 
the bill, but denying that the complainant was entitled to the relief 
sought for, and praying thât the bill be dismissed. August 17th the 
matters came on before Judge Augustus N. Hand for hearing, and 
on September Ist he vacated the order and dismissed the bill. 

The défendants relied on chapter 263, Laws of 1912, 37 Stat. 240, 
which is as f ollows : 

"Chapter 263.^-An act to prohiblt the importation and the Interstate trans- 
portation of films or other plctorial représentations of prize fights, and for 
other puriKJses. 

"Be it enaeted by the Senate and House of Représentatives of the United 
States of America in Congress assembled, that it shall be unlawful for any 
person to deposit or cause to be deposited in tlie United States mails for 
mailing or delivery, or to deposit or cause to be deposited with any express 
Company or other common carrier for carrlage, or to seud or carry from one 
State or terrltory of the United States Or the District of Columbia to any other 
state or terrltory of the United States or the District of Columbia, or to brlng 
or to cause to be brought into the United States from abroad, any film or other 
plctorial représentation of any prize flght or encounter of pugilists, under 
whatever name, whleh Is deslgned to be used or may be used for purposes of 
publie exhibition. 

"Sec. 2. That it shall be unlawful for any person to take or receive from 
the mails, or any express company or other common carrier, with Intent to 
sell, distribute, eirculate, or exhlblt any matter or thing hereln forbidden to 
be deposited for mailing, delivery, or carrlage in Interstate commerce. 

"Sec. 3. That any person violating any of the provisions of this act Shall 
for each offense, upon conviction thereof, be flned not more than one thousand 
dollars or sentenced to ijnprlsonnient at hard labor for not more than one 
year, or both, at the discrétion of the court." 

April 5, 1915, one Jess Willard and one Jack Johnson engaged in 
a prize fight at the city of Havana, Cuba. Moving pictures of the 
fight were taken on négative films, from which positive films could be 
and were developed for public exhibition. Early in April, 1916, a 
moving picture caméra was set up eight inches on the American side 
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of the international boundary between the state of New York and the 
Dominion of Canada, with the lens directed towards Canada. About 
eight inches on the Canadian side of the boundary a box was set up 
facing the caméra. An original positive film taken from the négative 
film made at Havana was run on a réel through the box in front of 
an electric light on the Canadian side. An unexposed film was run 
from a réel through the caméra on the American side directly opposite 
it. The two réels were connected by an endless chain, so that the 
two films should move the same distance in the same time. The 
resuit was that an exact négative reproduction was taken on the Amer- 
ican side of the positive film on the Canadian side. From this sec- 
ondary négative, rephotographed by another caméra, a positive film 
capable of public exhibition could be made and was made. 

The complainant is engaged in the moving picture business, is the 
owner of the secondary négative film, and has the exclusive right to 
make positive films therefrom for public exhibition, which it proposes 
doing. To sustain the decree, the statute being pénal, the things com- 
plained of must fall within its language. It is not enough that they 
are within the mischief of the act. Sarlls v. United States, 152 U. 
S. 570, 14 Sup. Ct. 720, 38 L. Ed. 556. It will be seen that neither the 
original négative nor the original positive taken at Havana were ever 
in the United States, and that the secondary négative and positive 
which are now in the United States were produced hère by means of 
light rays crossing from a box in Canada to a caméra in New York 
and there making a picture of the positive film in Canada on a sensi- 
tized négative film in New York. 

As the United States has no right to exercise police power, pure 
and simple, within the states, the législation must rest upon the power 
of Congress to regulate commerce. The Suprême Court has held the 
act constitutional in Weber v. Freed, 239 U. S. 325, 36 Sup. Ct. 131, 
60 ly. Ed. 308, Ann. Cas. 1916C, 317. It is quite apparent that the 
only prohibition in the language of the act that can apply in this case 
is that against bringing or causing to be brought in the film in question 
or a pictorial reproduction of the fight to be used or that may be used 
for purposes of public exhibition. 

Judge Hand held that such pictorial reproduction was so brought 
in and we agrée with him. The transaction is plainly within the mis- 
chief of the statute, but the appellant contends that the statute only 
prohibits the importation of something physical or corporeal, whereas 
nothing but rays of light were brought in on. this occasion. Generally 
speaking, this may be so; but we think that, when parties on each 
side of the boundary co-operate, by means of two plants connected 
together, to transfer a prohibited picture from Canada to New York, 
they are carrying on foreign commerce and do cause the picture to 
be brought into the United States, within the meaning of the act, even 
though rays of light are necessary to the resuit. Certainly the opér- 
ation resulted in producing a picture in New York of the picture in 
Canada. 

In Kalisthenic Exhibition Co. v. Emmons (D. C.) 225 Fed. 902, the 
complainant sought to bring in a négative film of the same fight on the 
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ground that it could not be used for purposes of exhibition, because 
a positive film would hâve first to be taken from it, which positive 
film could be so used; but the court held that the négative film was 
a pictorial représentation within the meaning of the act, and the Cir- 
cuit Court of Appeals was of the same opinion. 229 Fed. 124, 143 C. 
C. A. 400. 
The decree is affirmed. 



WBIGHT et al. v. RUMPH. 

(Circuit Court of Appeals, Flfth Circuit. December 2, 1916. Eehearlng 
Denied January 9, 1917.) 

No. 2915. 

1. Contribution @=>4 — Joint Makers of Note. 

Where one of several joint inakers of a note decUned to pay hls pro 
rata share, and the other joint makers discharged the note, paylng etiual 
shares, each of such inakers acqulred a separate action against that 
maker deelining to pay hls proportlonate share, for, whlle each maker Is 
llable to the holder for the fuU amount, they are, as between themselves, 
llable only for their proportlonate share, and are bound to Indemnify 
any other maker, who may pay more than hls proportlonate share. 

[Ed. Note.^-For other cases, see Contribution, Cent. Dlg. §§ 3, 4; Dec. 
Dlg. <®=»4.] 

2. BANKBCfPTCY <S=>76(1) — Claims' — "Pbovable Olaimb" — Pétition. 

Bankr. Act July 1, 1898, c. 541, §§59, 63, 30 Stat. 561, 562 (Comp. St. 
1913, §§ 9643, 9647), respectively déclare that three or more credltors who 
hâve provabie claims against any person, amounting In the aggregate 
in excess of $500, may flle à pétition to hâve such person adjudged a 
bankrupt, and that debts of the bankrupt may be proved and allowed 
against hls estate whlch are founded upon a contract, express or Implled. 
Défendant, one of six joint makers of a note for $10,000, decUned to pay 
hls pro rata share, and the other flve makers discharged the note, paylng 
It in equal shares. Held that, as there was an Implled promise on the 
part of défendant to Indemnify hls comakers, the claim of each comaker 
for his proportlonate share constltuted a "provable debt" within the act, 
and entitled such makers to file against défendant a pétition in Involun- 
tary bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 50, 56, 99, 
100; Dec. Dlg. <S=>76(1). 

For other définitions, see Words and Phrases, First and Second Séries. 
Provable Claim.] 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

Pétition in involuntary bankruptcy by J. H. Wright and others 
against W. V. Rumph. From a decree of dismissal, petitioners appeal. 
Reversed. 

O. W. Gillespie, of Ft. Worth, Tex., for appellants. 

D. M. Alexander, of Ft. Worth, Tçx. (H. D. Payne and Alexander, 
Baldwin & Ridgway, ail of Ft. Worth, Tex., on the brief), for appellee. 

Before PARDEE and WALKER, Circuit Judges, and POSTER, 
District Judge. 

^=»For other cases see same toplc ft KBY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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WALKER, Circuit Judge. The four appellants, J. H. Wright, J. 
H. Harrison, J. M. Back, and Martin Ballweg, filed an involuntary 
pétition in bankruptcy against W. V. Rumph. The alleged bankrupt 
filed a motion to dismiss the pétition, upon grounds suggesting the in- 
sufficiency ci it upon its face. This motion was granted, the order to 
that effect stating that the pétition and the proceedings thereon "are 
hereby dismissed for the reason that in the opinion of the court said 
petitioners fail to show that they are three creditors with provable 
claims within the true intent and meaning of the acts of Congress relat- 
ing to bankruptcy." The averments of the pétition showed the follow- 
ing f acts : 

On the 2d day of September, 1915, the four petitioners, together 
with W. V. Rumph and J. N. Thomas, for a valuable considération 
executed and dehvered as joint makers, and becarne and were equally 
bound to pay, two notes, one in the sum of $11,386.55, payable to the 
Ft. Worth National Bank, of Ft. Worth, Tex., and one in the sum of 
$10,000, payable to the Stockyards National Bank, of the same place ; 
both of said notes falling due on the Ist day of December, 1915. Said 
Rumph failed and refused to pay his pro rata part of said notes. The 
petitioners, together with said Thomas, wefe compelled to pay, and 
did pay on the Ist day of December, 1915, ail of said notes, principal 
and interest, to the said banks in the following manner ; The petitioners 
and Thomas paid in f ull in cash the $10,000 note, each paying one-fifth 
thereof, $2,000, and they paid in cash on the principal and interest of 
the $11,386.55 note the sum of $7,695.20, each paying one-fifth thereof, 
$1,539.04, and then and there promised to exécute their note for the 
balance due on the last-named note, which cash payment, and the exécu- 
tion and delivery of the note for said balance, were accepted by the Ft. 
Worth National Bank as fuU payment and discharge of the $11,386.55 
note to it, and thereafter, on January 22, 1916, in pursuance of said 
promise, the petitioners and said Thomas executed their note, as joint 
makers, for the sum of $3,956.45, payable to the Ft. Worth National 
Bank. The pétition alleged the insolvency of Rumph on December 1, 
1915, and at the time the pétition was filed in March, 1916, and the 
commission by him of acts of bankruptcy during the month of Decem- 
ber, 1915. 

[1, 2] To the extent of one-sixth of the $2,000 paid by each of the 
petitioners to discharge the $10^000 note, his payment was of an 
amount which his co-obligor, Rumph, should hâve paid. While the 
six makers of the note were jointly bound as principals to the payée df 
it, yetj as between themselves, each was a principal only for his share, 
and a surety for the remainder. The law implies a promise from each 
of such obligors to each of the others that each will indemnify the 
other in case he pays more than his proportionate part of the obliga- 
tion. Each of the five joint obligors who together paid ofif the note, 
each paying one-fifth of the amount due, thereby. acquired a separate 
right of action against the comaker who did not participate in the pay- 
ment to recover of the latter one-fifth of the amount which he should 
hâve contributed as his proportionate part of the $10,000 payment. 
Faires v. Cockerell, 88 Tex. 428, 31 S. W. 190, 639, 28 h. R. A. 528; 
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Bragg V. Patterson, 85 Ala. 233, 4 South. 716; 2 Elliott on Contracts, 
§ 1393; 6 Ruling Case Law, pp. 1044, 1046, 1061. Without regard to 
the averments of the pétition with référence to the payment of the note 
for $11,386.55, we are of opinion that it shovved that the payment of 
the $10,000 note was so made as to«"give to each of the four petitioners 
a provable claim against the alleged bankrupt within the meaning of 
Bankruptcy Act, §§ 59, 63. The pétition was not subject to be dis- 
missed on either of the grounds stated in the motion made to that end. 
The decree dismissing the pétition is reversed. 



GIDEON y. HINDS et aL 
(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 53. 

1. Appeal and Erkob <©=3854(2)^Review — Reasons. 

An appeal brlngs up the ultlmate question whether the décision was 
rlght or wrong ; and, if the resuit Is rlght, It wlU not be dlsturbed be- 
cause a wrong reason was asslgned. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig.. §§ 3408- 
3410; Dec. Blg. <S=5854(2).] 

2. Corporations <g=3ll6 — Right to Pubchase Stock — Reasonable Time — ■ 

What Constitutes. 

Where a contract gave plaintifC an option to purchase corporate stock 
at any tlme, plalntlfC was bound to exercise the option wlthln a reason- 
able tlme, and so a delay of more than 10 years will preclude an enforce- 
ment of the option, In analogy to the 10-year limitation statutes (Code 
Civ. Proc. N. Y. §§ 388, 410), regardless of when the statutes began to 
run. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 493, 494, 
496; Dec. Dig. <S=>116.] 

Appeal f rom the District Court of the United States for the Eastern 
District of New York. 

Bill by George D. Gideon against Arthur Hinds and Hinds, Noble & 
Eldredge, impleaded with G. (Slifïord Noble. From a decree dismissing 
thé bill as to the answering défendants, complainant appeâls. Af- 
firmed. 

On March 9, 19()4, and as part of a scheme for unlting and Incorporating 
two exlstlng buslnesses, the capital stock of a then f ormed corporation was 
dlvided among Gideon (plalntlff below and appellant), Hinds (principal de- 
fendant below and appellee). Noble (a défendant who did not answer), and one 
Eldredge. By the same wrltten instrument that apportloned the stock In 
question the followlng agreement was entered into between Gldeou, Hinds, 
and Noble: "The sald George D. Gideon shall hâve the rlght and option to 
purchase at any time, in equal amounts from Arthur Hinds and G. CUfford 
Noble, shares of thelr stock in the corporation (then formed) until the hold- 
ings of sald Gideon shall be equal to those of sald Hinds and Noble, respec- 
tively, or of the one of them holding the larger amount of stock." The con- 
tract also contalns provisions regardlng the- prlce to be pald for stock so trans- 
ferred, which are Iffiniaterlal In the view taken of thls case. 

No attempt was made by Gideon to exercise thls option until November 19, 
1914, at which date he notifled both Hinds and Noble of his ■désire and Intent 
to acqulre from each of them a number of shares of stock not exceeding the 
amount he was entltled to under the agreement hereinabove set forth. Noble 

^siFor other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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acquiesced In the demand, Hlnds refused to comply, and this action was 
brougbt to eompel spécifie performance ; 1. e., require Hinds to turn over to 
Gldeon the demanded number of shares at a price to be ascertalned by the 
court, if Hinds continued contumaclous and refused to proceed in the manner 
set forth in the contract. Hlnds answered, and in hls auswer set out (among 
other défenses) that the action was barred by the New York statute of limita- 
tions and that the demand was stale. The Issues havlng thus been framed, 
Hlnds moved under equlty rule 29 (198 Fed. xxvl, 115 C. 0. A. xxvl) to dlsmlss 
the blU, assertlng that the action was barred by the statute. This motion 
was granted, and final decree entered, dlsmlssing the blll, from whlch Hinds 
took this appeal. 

Fred T. Kelsey, of New York City, for appellant. 
Roger Hinds, of New York City, for appellees. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). After 
what in substance was a hearing on bill and answer, the court below 
entered a final decree of dismissal, apparently upon the ground that 
the cause of action was barred by the 10-year limitation, prescribed in 
Code Civ. Proc. § 388, read in conjunction with section 410. 

[ 1 ] An appeal brings up the ultimate question whether the décision 
appealed from was right or wrong; and if the resuit was right it is a 
matter of no moment that the reasons assigned for judgment may hâve 
been erroneously stated. 

[2] In 1904 Gideon had an option to purchase stock from Hinds "at 
any time," which means within a reasonable time. He never sought 
to exercise that right until 1914, more than 10 years after its création. 
Such delays as this hâve been held fatal in some décisions, by applying 
the statute of limitations as a measure of reason (Stevens v. McChrys- 
tal, 150 Fed. 85, 80 C. C. A. 39; Waller v. Texas, etc., Co., 229 Fed. 
87, 143 C. C. A. 363) ; in others, the words "at any time" hâve been 
examined in the light of ail the circum stances shown, and a period far 
less than that of the statute deemed unreasonable (Park v. Whitney, 
148 Mass. 278, 19 N. E. 161). 

There are some facts stated in the bill, persuasive that it was the in- 
tent of ail parties to limit this option to three years ; but we rest déci- 
sion on the finding that nothing is pleaded, nor indeed even suggested, 
justifying or excusing inaction for the time explicitly admitted. It 
makes no différence whether, under the true construction of the Code 
provisions cited, the statute begins torun from the date of option 
created, or the date of demand thereunder; the admitted fact that no 
attempt to exercise that option was made for upwards of 10 years is 
proof conclusive that it was not exercised within a reasonable time, and 
therefore not in accordance with the true meaning of the contract be- 
tween the parties. 

The decree below is affirmed, with costs. 
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In re PIERSON et al. 
(Circuit Court of Appeals, Second Circuit. November 4, 1916.) 

Nos. 4-7. 
Bankbuptcy <©=»140(3)— Brokers — Righïs of Customebs. 

Where banUrupt brolcers hâve not enough stock In thelr box and hy 
pothecated to cover ail their customers who were long of It on the day of 
fallure, sijch customers may recover thelr pro rata shares ; the shares of 
any whô make no spécifie clalm golrig to the gênerai creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 225; Dec. 
Dlg. <s=140(3).] : 

Pétitions to Revise Oirder of the District Court of the United States 
for the Southern District of New Y<tM-k. . ■ 

On rehearing. Former opinion modified, and affirmed. 
For former opinion, see 233 Fed. 519, 147 C. C. A. 405. 

BayardX. Peck, of New' York City, for petitioner Quinn. 
Goldman, Hëide & Ungèr, of New York City, for petitioners Levy, 
Van Thyn, and Vfieslander. 
James Gillin,of New York City, for petitioner Gott. 
Stanchfield & L,evy, of New York 'City, for alleged bankrupts. 

Before WARD and, RÔÔERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

PER CURIAM. The décision of the Suprême Court in Duel v. 
HolHns, 241 U. S. 523, 36 Sup. Ct. 615, 60 L. Ed. 1143, requires us to 
modify our opinion lately handed dôwn, so as to direct that the court 
below permit the claimants Van Thyn, Vrieslander, Levy, and Quinn 
to recover their pro rata shares of the respective stocks on hand. But 
their shares must be ascertained by inclùding in the calculation the 
shares of ail long customers in the same position, whether they made 
claim for their shares in the stock on hand or not. That the shares of 
those who claim should be increased by the circumstance that other 
long customers made no claim would be inéquitable. What would 
otherwise hâve gone to those customers should go to the gênerai credi- 
tors. , ■ ■ 

Reconsideration does not cause i us to change our opinion in other 
respects, viz. as to the claims ofQuitin and Gott. 



ERIB B. CO. y. KRY^IENSKI. 

(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

■No. 58. 

1. Master and Servant <©=»86 — Injuries to Employés:— Interstate Com- 
merce — FEDERAL Employer»' Li:^bilitî Act. 

For the fédéral Emplovers' Liability Act (Act Aprll 22, 1908, c. 149, 35 
Stat. 65 [Comp. St. 1913, §§ 8657-8665]) to apply, It must appear that 
the défendant is a carrier engaged In Interstate commerce, and that the 
injured employé was employed by défendant in its Interstate business. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 
137 ; Dec. Dig. <S=>86.] 

®SjFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Tbiai. <S=»295(5) — ^Instbuctions — Consideeatiok. 

Instructions must be considerecl as a whole, and so a charge In an 
action under the fédéral Employers' LlablUty Act that the jury must flnd 
plalntlfl was engagea In the Interstate commerce of défendant rallroad 
Company at the tlme of the accident, and that such act was applicable If 
plaintift was engaged in taklng from a vat a part of an engine that de- 
fendant, elther through Itself or Its subsldlary companles, In which It had 
a stock control, used In Interstate commerce, it being Immaterlal whethèr 
the engine was leased by défendant to its sUbsldiarles for Interstate com- 
merce, or used itself, was not open to objection that the Jury were dlrect- 
ed that defendant's dominant stock ownershlp in subsldlary companies 
established a business Identlty, If not corporate unlty. 

[Ed. Note.— For other cases, see Trial, Cent Dlg. § 708; Dec. Dlg. 
<g=2i)5(5).] 

3. Corporations <g=>585 — Identity — Ownebsoip, 

Even complète stock ownershlp of one corporation by another does not 
resuit in Identlty of corporate existence. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. ij 2332-2337 ; 
Dec. Dlg. <g=>585.] 

4. Masteb and Servant (©=3284(1) — In-turies to Servant— -Interstate Com- 

merce — Fédéral Emplotebs' Liability Act — Jurt Question. 

Where an employé of the défendant rallroad company was injured In 
removiiig from a vat a portion of an engine leased by défendant to a 
suUsidiary company. In whlch défendant had a stock control, and used 
by such company in Interstate commerce, évidence of that fact, together 
with the fact that the several companies, which were ail engaged in In- 
terstate commerce, were operated practically under the same management, 
Is suflicient to take to the jury the question whether défendant, in respect 
to such engine, was engaged in Interstate commerce, so that the action 
for injuries would fall wlthin the fédéral Employers' LlablUty Act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 
1000; Dec. Dig. <S=j284{1).] 

6. Master and Sebvant ®=265(1) — Injuries to Servant — Interstate Com- 
merce — FEDERAL Employers' Liability Act. 

In an action under the fédéral Employers' Liability Act, where the 
évidence shows that the case mlght well be wlthin the act, the initial 
burden is satisfied, and défendant has the burden of showlng that the 
case does not fall wlthin the act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
877, 894; Dec. Dig. <S=265(1).] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Tomasz Krysienski against the Erie Railroad Company. 
There was a judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Krysienski (plaintiff l)elow) worked as a laborer for the Erle Rallroad 
(défendant below) in its machine and repalr sbop. In sald shop dirt and 
grease were removed from engine parts prior to repair work by immersing 
the same In a vat containlng a hot fluld. The verdict has established that the 
laborer was injured by falUng Into this vat through thé négligence of the 
rallroad, and while engaged in Inserting or removing, or otherwlse bandllug, 
one or more of the engine parts tben immersed, or about to be. In snld bot 
fluid. By stock ownershlp the B}rle Company controls two other railroads 
(New York Susquehanna & Western and New Jersey & New Tork), both of 
whlch are engaged in Interstate commerce, as also is the Erie. 

AU the «igines, on some part or parts of whlch plaintiff below was working 

4=>For otbar casai ••• niât toplc t KET-NUMBÉR in ail Key-Numbtred DlgeiU ti Indexai 
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at about the time of the accident, belonged to the Erie Company; but some of 
them were. employed in the business of the stock eontroUed corporations 
above named, , The terms of emplqyment do not appear, except that the con- 
trolled companies agreed to pay the Erie for such repairs as mlght be made 
upon engines engagea in thelr worlc. The évidence did not render it possible 
to déclare whether or not that partlculàr engine part which the plaintiff be- 
low was handling at time of injury had been, or was again to be, used in the 
business of the controlled railroadg or either of them. It appeared without 
contradiction that the two controlled corporations "operated" their own trains, 
but tliat train arrangement and dispatching were attended to by the Erie, 
whose terminais and Connecting tracUs were ail used in common. 

The court charged the jury that, in order to glve the plaintiff a verdict, 
they must flnd from the évidence that Kryslenski was "engaged in the Inter- 
state commerce of the défendant (i. e., the Brie Rallroad) at the time of the 
accident," and also instructed them that the fédéral Liability Act was ap- 
plicable if they foùnd "from the évidence that the part [whleh Kryslenski] 
was engaged in taking from the vat was a part of an engine that the Erie 
Bailroad Company either through Itself or through its subsidiaries, or the 
companies in which it had a stock control, used in Interstate commerce." It 
was further charged that "it would make no différence wliether the engine 
was leased by the Erie Rallroad for use by the New York, Susquehanna 
& Western dt the New Jersey & New York Eailroad Company, provided you 
believe it was used by those companies in connection with the Erie Rallroad 
Company in Interstate commerce." 

Plaintiff below had a verdict ; to the judgment thereon, this writ was taken. 

William C. Cannon, of New York City, for plaintiff in error. 
Vine H. Smith, of New York City, for défendant in error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] It 
is not doubted that, under the act in question, not only must the défend- 
ant sought to be charged be a railway carrier engaged in interstate com- 
merce, but the person who seeks to charge the défendant must hâve 
been employed bj said défendant, and in that defendant's share of 
interstate commerce. Pedersen v. Railway, 229 U. S. 146, 33 Sup. Ct. 
648, 57 E. Ed. 1125, Ann. Cas. 1914C, 153; North CaroHna R. R. Co. 
V. Zachary, 232 U. S. at 256, 34 Sup. Ct. 305, 58 L. Ed. 591, Ann. Cas. 
1914C, 159. 

' [2] SinCe the Erie Company and its controlled roads were, regarded 
severally and separately, ail engaged in interstate transportation, the 
statute was admittedly applicable, if Krysienski's occupation at the 
moment of injury was a part of, or assisted in, or contributed to, the 
interstate commerce of défendant below. 

It is insisted that the learned trial judge ruled, in effect, that the Erie 
Company's dominant stock ownership in the other railways named, was 
enough to prove business identity, if nôi corporate unity. No such 
déclaration of law; w^ made. The c|iarge is to be considered, not in 
fragments, but as a connected whole,. and, so viewed, the quotations 
hereinabove made fairly show how the matter was put to the jury. 

[3,4] Undoubtedly even complète stock ownership of one corpora- 
tion by another does not, .resuif in identity of corporate existence. 
United States v. Delaware, etc., Co., 213 U. S. 366, 29 Sup. Ct. 527, 53 
L. Ed. 836; Stone v. Clçveland, etc., R. R. Co., 202 N. Y. 352, 95 N. 
E. 816, 35 L. R. A. (N. S.) /*70. Yet any kind of controlling interest 
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was a material circumstance in considering thç ultimate question pre- 
sented. That question is: Whose was the interstate commerce in 
which an Erie employé was concerried, while repairing in an Erie shop 
an Erie engine used by the Susquehanna ? 

The mère fact that the Erie Company owned most of the Susque- 
hanna stock did not answer the question, but it assisted ; and when to 
that fact was added the subordinate carrier's method of getting en- 
gines, arranging and dispatching trains, and using terminais, there was 
enough uncontradicted évidence to justify the jury (and in our opinion 
the court) in holding that the interstate commerce of the Erie System 
— i. e., of several co-ordinated and centrally controUed carriers — was in 
acquisition and performance one commerce belonging to the master 
Company. It matters not that we assume the earnings of the controlled 
railways to hâve been kept separate and apart (an assumption most 
favorable to plaintiflf in error), for such earnings were the resuit of 
work donc for and under the dominant corporation, and as much a 
part of the latter's business as are the several departments of the mod- 
em store, a part of the store business, though each department is owned 
by its manager, who is not liable for the store's debts. 

It follows that the instructions complained of were right, not because 
of stock control, but because of the manner of doing business, for which 
stock control probably laid a foundation, but to which it was not at ail 
necessary. The same resuit might hâve been reached by a traffic ar- 
rangement. Kansas City, etc., Co. v. McAdow, 240 U. S. 51, 36 Sup. 
Ct. 252, 60 L. Ed. 520. 

[5] There is another view of this case (not much pressed at bar), but 
worthy of mention because of the frequency of claims under this stat- 
ute. When plaintiff below rested, there was évidence showing that 
some of the parts in the vat belonged to engines owned, used, and to be 
used by the défendant itself, as distinct from any of its controlled or 
subordinate companies. If Krysienski was hurt while laboring on any 
of thèse portions of machinery, it is admitted that the statute was ap- 
licable. In Pittsburgh, etc., Co. v. Glinn, 219 Fed. 148, 135 C. G. A. 
46, the court said : 

"Where the facts show the case may well hâve been within the statute, the 
Initial burden is satisfled, and it is for the défendant to show tlie contrary." 

We agrée with this ruling. Applying it to the présent cause, the 
plaintiff below showed circumstances produced by the orders or busi- 
ness customs of the Erie Company, to which the statute could apply; 
the burden of proof then lay on the défendant below to show inappli- 
cability. Such burden admittedly has not been borne. 

Judgment affirmed, with costs. 
238 F.— 10 
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CTJTLER HARDWARE 00. r. HACKER et aL 

In re F. J. HACKER & CO. 

(Circuit Court of Appeals, Blghth Circuit. November 23, 1916.) 

No. 4585. 

1. JaiJGMENT ®=>582 — Meboeb — Bpfect OF Meboeb. 

While merger of debts In a judgment Is the gênerai rule, yet, when jus- 
tice and equity requlre, the judgment wlU be construed as a new forin 
of the old debt. 

[Ed. Note.— For other cases, see . Jiidgment, Cent. Dlg. S$ 1079, 1082; 
Dec. Dig. ig=a5S2.] 

2. Bankkuptct <S=>354 — Rianis of Pabtnership Cbeditors — RianTs of In- 

DIVIDUAL CBEDITOBS. 

Partiiershlp creditors reduced thelr debts to judgment In the state 
court accordlng to the local law against both the firm and the Indlvidual 
members. AU were adjudlcated banki-upts wlthin nine days after the 
renditlon of the Judgment. Bankr. Act July 1, 1808, c. 541, § 5f, 30 Stat. 
. 548 (Comp. St. 1913, i 9589), déclares thàt the net proceeds of the part- 
nershlp property sliall be approprlated to the payuieht of the partnership 
debts, and the net proceeds of the Indivldual estate of each partner to 
the payment of his Indivldual debts; but, sliould any surplus remain of 
tlie property of any partner after paylng hls indivldual debts, such surplus 
shall be added to the partnership assets, and, should any surplus of the 
partnership property remain after payhig the partnership debts, such sur- 
plus shall be added to the assets of the Indivldual partners. Held that, 
as the judgment did not change the character of the partnership debts, 
the jijclgment credlturs were not, despite the usual theory of merger, 
entitled to primary participation lu the distribution of the indivldual 
assets of the partners. 

[Ed. Note. — For other cases, see Uankruptcy, Cent. Dlg. §§ 555-564; 
Dec. Dlg. iS:=>;{54.] 

Appeal from the District Court of the United States for the North- 
ern District of lowa; Henry T. Reed, Judge. 

In the matter of F. J. Hacker & Go., a partnership, and F. J. Hacker 
and S. J. Hacker, individual members thereof, bankrupts. Pétition 
by Joséphine Hacker and another, as individual creditors of F. J. 
Hacker, a partner, for review of an order of the référée overruling 
their objections to the allowance of claims of creditors of the part- 
nership against the estate of its individual members and theif partici- 
pation in the distribution of the assets of the individual estâtes equally 
with the individual creditors of the partners. From an order in 
part vacating and setting aside the order of the référée (225 Fed. 
869), the Cutler Hardware Company appeals. Affirmed. 

Edwards, Longley, Ransier & Smith, of Waterloo, lowa, for ap- 
pellant. 

Mark J. Butterfield, of Waterloo, lowa, for appellees. 

Before HOOK and CARI^AND, Circuit Judges, and MUNGER, 
District Judge. 

HOOK, Circuit Judge. [1,2] The question in this case is whether 
the réduction of partnership debts to judgment, in a state court ac- 

®=>For oiber cases se« same toplc & KEY-NUMBËR In ail Kejr-Numbersd Dlgesta & Isdexea 
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cording to the local law, against both the firm and the individual 
members, ail being thereafter adjudged bankrupt, entitles the judg- 
ment créditer to primary participation in the distribution in the bank- 
ruptcyi court of the individual estâtes. The trial court allowed the 
judgments against ail the estâtes, but ordered that participation in 
the individual assets be postponed until after the individual creditors 
were fully paid. In other words, the court held that the judgments 
upon the partnership debts against the individual members did not 
change their character within the meaning of section 5f of the Bank- 
ruptcy Act of 1898, which provides: 

"The net proeeeds of the partnership property shall be appropriated to the 
payment of the partnership debts, and the net proceeds of the individual estate 
of each partner to the payment of his Individual debts. Should any surplus 
remain of the property of any partner after paylng hls Individual debts, such 
surplus shall be added to the partnership assets and be applied to the payment 
of the partnership debts. Should any surplus of the partnership property re- 
main after paying the partnership debts, such surplus shall be added to the 
assets of the Individual partners in the proportion of their respective interests 
In the partnership." 

This provision expresses the rule of distribution in equity in cases 
of insolvent partnerships generally recognized and applied f rom the 
beginning of our judicial history. In Murrill v. Neil, 8 How. 414, 
12 L. Ed. 1135, the rule was stated to be: 

"That partnership creditors shall in the flrst Instance be satisfied from the 
partnership estate, and separate or private creditors of the individual partners 
from the separate and private estate of the partners with whom they hâve made 
private and individual contracts, and that the private and individual prop- 
erty of the partners shall not be applied in extinguishment of partnership 
debts, until the separate and individual creditors of the respective partners 
shall be paid." 

See, also, Amsinck v. Bean, 22 Wall. 395, 22 L. Ed. 801. 

In United States v. Hack, 8 Pet. 271, 8 L. Ed. 941, the first phase 
of the rule was enforced against the statutory priority of the United 
States as a créditer of an individual partner. Lately in Farmers' 
Bank v. Ridge Ave. Bank, 240 U. S, 498, 36 Sup. Ct. 461, 60 L. Ed. 
767, the court declined to recognize the exception which obtained in 
England in cases where the partnership as such and the individual 
members were ail insolvent, and there was no partnership estate to dis- 
tribute. 

The rule is applicable hère. The indebtedness to the appellant 
was primarily that of the partnership. The partners had not indi- 
vidually contracted to pay it, and the judgments against them were 
but the légal conclusion from their relation to the firm. Thé judg- 
ments against the partners, as well as the partnership, did not change 
the inhérent character of the indebtedness. While merger in judg- 
ment is the gênerai rule, yet according to recognized exceptions the 
judgment will be construed as a new form of the old debt when jus- 
tice and equity require. The incident of the old- debt , will, be 
carried forward to prevent the inéquitable destruction of a right, 
privilège, or exemption. 

In Boynton v. Bail, 121 U. S. 457, 7 Sup. Ct. 981, 30 L,. Ed. 985, 
the action on the debt was begun before the commencement of the 
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bankruptcy proceedings, and the judgment was rendered after the 
debtor was adjudged bankrupt, but bef ore bis final discharge. The 
court said: 

"The argument Is that the judgment now exlstlng against Boynton îs not 
the det* that exlsted at the tlme bankruptcy proceedings were Initiated; that 
by the change of the character of the debt from an ordlnary claim or obligar 
tien to a judgment of a court of record It eeased to be the same debt, and 
heçame a new and différent debt as of the date of the judgment. * * * 
But this court, to which this précise question Is now presehted for the first 
time, is clearly of opinion that the debt on whlch this judgment was renr 
dered is the same debt that it was before ; that, notwithstanding the change 
in its form from that of a simple contract debt, or unllquldated claim, or 
whatever Its character may hâve been, by merger into a judgment of a court 
of record, it still remains the same debt on whlch the action was brought 
In the State court, and the existence of which was provable in bankruptcy." 

In Wisconsin v. Pélican Ins. Co., 127 U. S. 265, 292, 8 Sup. Ct. 
1370, 1375 (32 L. Ed. 239) it was said: 

"The essential nature and real foundatlon of a cause of action are not 
changea by recovering judgment upon it; and the technical rules, which re- 
gard the original claim as merged In the judgment, and the judgment as Im- 
plying a promise by the défendant to pay it, do not preclude a court, to which 
a judgment is presented for affirmative action (while it cannot go behlnd the 
judgment for the purpose of examinlng into the validity of the claim), from 
ascertaining whether the claim Is really one of such a nature that the court 
Is authorized to enforce It." 

The doctrine applies also to the method and extent of enf orce- 
ment in bankruptcy. In Turner v. Turner (D. C.) 108, Fed. 785, 
the court held that, in determining whether a money judgment against 
a bankrupt was provable against bis estate, it would consider the 
nature of the original cause of action. It said : 

"Redùclng a debt or duty into judgment works no change in Its character. 
Notwithstanding the change In form from that of a simple debt or duty by 
merger' into a judgment of a court of record, it still remains the same debt 
or duty on which the action was flrst brought" 

In Re Baker (D. C.) 96 Ped. 954, 959, it was said: 

"There Is no merit in the contention that, because ft judgment Is, generally 
«peaking, a debt, it is like any other debt In the administration o-f the bank- 
rupt law; The character of the claim upon which the action Is brought and the 
nature of the proceeding enter into and , détermine the character of the judg- 
ment when brought into a court of bankruptcy." 

It is a very common thing to look into a judgment to see what it 
was about. The fact that the state law authorized the judgments 
against both the partnership and the members is not important. 
That is a gênerai practice. It appears that the judgments of the 
appellant were rendered but nine days before the adjudication, and 
that the bankrupts were then insolvent. Whether sections 5g ând 67f 
(Comp. St. 1913, § 9651) are material in that connection need not be 
considered. 

The order is affirmed. 
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WATTS V. WESTON et al. 
(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 11. 

1. JUDOMENT ©=593 — JUDGMENT AS BAB— MaTTEBS CONCLUDED. 

Where a eontimiing contract was terminated by the absolute refusai 
of the party whose action was necessary to further perforai, a claim for 
damages on account of the breach constituted an Indivisible demand, 
and when the same or any part of the same was pleaded, litigated, and 
final judgment rendered, such suit and judgment constltute a bar to sub- 
séquent demanda whlch were or mlght hâve been litigated thereln. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1108; Dec. 
Dlg. <S=593.] 

2. Judgment cS=5588 — Judgment as Bab — Mattebs Concluded. 

The bar of a judgment for plaintiff for nominal damages in an action 
on a guaranty of performance of a contract by a third person, who had 
wholly repudiated the contract and refused to perform, held not avoid- 
ed by pleadlng in a second action a modification of the contract, which 
mlght bave entitled plalntlfE to substantial damages. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1062, 1090; 
Dec. Dig. <®=>588.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Emily Watts, as executrix, against Walter Wes- 
ton and Alfred J. Weston. Judgment for défendants, and plaintiff 
brings error. Affirmed. 

See, also, 227 Fed. 1023, 141 C. C. A. 673. 

Writ of error to a judgment of the District Court, entered upon a 
verdict directed for défendant. 

Lowen E. Ginn, of New York City, for plaintiff in error. 

Clarke M. Rosecrantz, of New York City, for défendants in error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. A génération has passed since the con- 
troversy arose of which this case is the latest fruit. Transfers and 
dévolutions of interest hâve occurred, but, as there is no question 
presented requiring référence thereto, the case will be considered as 
if the présent plaintiff and défendant had themselves transacted ail the 
business hereinafter referred to. 

The présent action began in 1898, was tried in 1900, and the judg- 
ment to which this writ was taken entered in 1914; under the 
mandate directed by this court in Re Watts, 214 Fed. 80, 130 C. C. 
A. 520. The verdict which plaintiff assigns as error was directed be- 
cause the trial court held the judgment affirmed by us in Watts v. 
Weston, 62 Fed. 136, 10 C. C. A. 302, a bar to the présent suit. 
That earlier action between thèse parties began in 1890, and will be 
referred to as the '90 suit; this litigation will be called the '98 suit. 

In 1880 the firm in which défendant was then a partner, and to 
whose rights plaintiff has succeeded, made a contract with one Kne- 

@=»For otber cases see same toptc & KEY-NUMBER in ail Key-Numbered 01gést8 & Indexes 
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vais, whereby the latter agreed to consign to them "the entire produc- 
tion of coal" from a certain colliery, "at a price to be agreed upon 
from month to month on or abolit the Ist of each month." In 1885 
Weston retired from the firm, transferred his intéi-est therein and in 
the Knevals contract to Watts, and agreed to guarantee or indemnify 
the latter "against any and ail loss or losses, damage or damages, that- 
might arise from or iby reason of any default or .breach" on the part 
of Knevals, in respect to the coal agreement aforesaid. Shortly there- 
after Knevals "ceased and refused to consign and deliver" coal un- 
der said contract, as is stated in the complaint; in point of fact he 
wrote a letter absolutely refusing to ship any more coal. 

It is most favorable to plaintiff to hold, as we do, that the foregoing 
facts were either admitted or proven in the suits of both '90 and '98. 
When they had been shown in the earlier action, the trial court di- 
rected â verdict of 6 cents for the plaintiff. The reasons for the direc- 
tion are set forth in the opinion rendered, by U3 on writ of error. 
62 Fed, ,136. Our findings are authoritative, beçause the reasons 
given by a higher court for affirming the action of a lower court be- 
come (so to speak) the légal meaning of that lower court's judgment, 
whatever may hâve been the reasoning or opinion of the trial judge. 

It foUows that the judgment in the '90. suit held, and holds ^naïly 
as between thèse parties, that the Knevals contract v^as valid, that 
Knevals had committed a breach thereof, that Watts was entitled 
tO; reicover on \Veston's guaranty against such breach, but that the 
recoverable damages were nominal only. 

The single différence between the '90 suit and this of '98 is as fol- 
lows: At the trial of the earlier action plaintiff sought to amend in 
order to shOw a modification (made in 1884) of the Knevals contract, 
which (we will assume) would hâve rendered legally possible the as- 
certainment of substantial damages. Leave so to amend was refused, 
and the: refusai approved as reasonable by this court. In this action 
plaintiff has pleadçd and (we assume) proved the same modification. 
On this différence alone is this belated writ of error founded. 

[1] Obviously, Knevals' categorical refusai to ship any more coal 
completed Watts' cause of action and perfected his right to the fullest 
damages the case would ever permit, long before the '90 suit was 
ever begun. Allen v. Field, 130 Fed. at page 651, 65 C. C. A. 19; 
Anvii Mining Co. v. Humble, 153 U. S. 540, 14 Sup. Ct. 876, 38 h. 
Ed. 814. 

It is enough to shovy the lack of merit in the présent contention to 
point out as an inexorable rule of law that, when Knevals' contract 
was discharged by his total répudiation thereof. Watts' daims for 
breaches and darnages therefor "constituted an indivisible demand, 
and when the same, or any part of the s^me, was, pleaded, litigation 
had and final judgment rendered, such suit and judgment coiistitute 
a bar, to subséquent demands which were, or mighthave been Htigat- 
ed." , Bucki, etc., Co. v. Atlantic, etc., Go., 109 Fed. at page 415, 40 
C. ÇA. 459. Cf. Tandon v. Bulkley, 95 Fed. 344, ,37^ C. C, A. 96. 

The rule is usually applied in cases of alleged or supposed suc- 
cessive breaches, and consequently severable demands for damages; 
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"but if the contract has been discharged by breach, if suit for dam- 
ages is ail that is left, the rule is applicable, and every demand arising 
irom that contract and possessed by any given plaintifif must be pre- 
sented (at least as against any given défendant) in one action ; what 
the plaintiff does not advance he foregoes by conclusive presumption. 

[2] The légal proposition on which plaintiff hère stands is that 
the causes of action in the two suits are not the same. In method of 
statement, as to média concludendi (United States v. California, etc., 
Co., 192 U. S. 355, 24 Sup. Ct. 266, 48 L. Ed. 476; United States v. 
Dalcour. 203 U. S. at page 423, 27 Sup. Ct. 58, 51 L. Ed. 248) or 
form of action, this may be admitted as true ; and it was held on the 
writ to the judgment in the '90 suit that by amendment to turn the 
complaint in that action (practically) into the complaint in this, would 
change the cause of action. 

It is not necessary to consider at length that familiar phrase, which 
is used in several sensés, and whose meaning is often to be tested 
by surroundings or context. The '90 record shows that Watts did 
not ask for a disraissal, or voluntary nonsuit, nor to withdraw a 
juror. He stood on a breach of Weston's guaranty by reason of 
Knevals' default, asserting that the nebulous words as to price in 
the coal contract of 1880 meant market priées, and assigned as er- 
ror that his spécifie request to go to the jury on that theory was de- 
nied. This he did with fuU knowledge of the demand, or rather 
method of stating the same, now so strenuously urged. Having thus 
chosen his line of attack, it makes no différence whether the déci- 
sions as to advancing ail existing unliquidated demands in one suit, 
or the rule frowning on successive but différent methods of reaching 
the same resuit, be appealed to; either is fatal to plaintiff's cause. 

Suit was brought in 1890 on the same guaranty which is at the basis 
of this action ; and in légal contemplation Watts proved damages of 
6 cents. With the same knowledge as he then had, he now demands 
on the same guaranty more damages, reached, however, by a slightly 
différent road. He had his day in court, and the judgment entered 
as of that day is a bar to his further proceeding. 

Judgment affirmed, with costs. 



CHAUTAUQUA SCHOOL OF NURSING v. NATIONAL SCHOOL OF 

NURSING. 

(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 10. 

COPTKIGHTS ®=>53 — SCOPE OF COPYEIGHT-^lNFBINGEMENT — ^WhAT CONSTI- 
TUTES. 

Complainant's copyrighted publication, deallng with hypodermlc médi- 
cation, divlded the opération Into 12 successive steps, iUustrating the 
steps by cuts taien from photographs of a person actually performlng 
the opération and admlnisterlng the hypodermlc injection. Défendant 
dlsposed of a copyrighted lecture on medldnes and thelr administration, 
prepared by an army surgeon. One division of the surgeon's lecture was 

<^=3Far otber cases see game topic & KBY-NÙMBBR tn ail Kejr-Numbared DIcests & Indexai 
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devoted to the hypodermic, and was accompanled by 12 cuts, sliowing 
the successive steps of the opération, whlch were actual protographs of 
the surgeon 's hands performlng the same. Held that, as the process of 
hypodermie médication Is a matter of common knowledge, in whlch com- 
plainant could acquire no exclusive property, and as It Is not essential 
that a production, to be original and new withln the copyright laws, shall 
be différent from an earlier production, but ohly that it shall disclose 
original work, the lecture prepared by the army surgeon, though simllar 
to complainant's lecture, showed an original work, and was not an 
infringement. 

[ISd. Note. — For other cases, see Copyrights, Cent. Dig. § 51 ; Dec. Dig. 
<S=>53.] 

Appëal from the District Court of the United States for the West- 
ern District of New York. 

Suit by the Chautauqua School of Nursing against the National 
School of Nursing. From a decree for complainant (211 Fed. 1014), 
défendant appeals. Reversed. 

Stanchfield, Lovell, Falck & Sayles, of Elmira, N. Y., for appellant. 
Thrasher & Clapp, of Jamestown, N. Y., for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. Appeal from a decree of the District Court 
holding the défendant guilty of infringing the complainant's copyright 
and ordefing it to surrender ail infringing publications in its pos- 
session ôr under its control to the complainant. 

Each of the parties conducts a school for the éducation of nurses 
by correspondence and by printed lectures and books. In 1910 the 
complainant published and copyrighted its lecture No. 6, entitled 
"Remédies, the Methods by which they are Administered," some 12 
out, of 39 pages of which were devoted to hypodermie médication. 
The opération was divided into 12 successive steps, and the text de- 
scribing and explaining it was numbered and divided in the same 
way. There were cuts of varions forms of syringes obtained from the 
rriakers, directions how to use them, and as to the drugs and doses to 
be administered. Finally, there were 12 cuts taken from photographs 
of a person actually performing the opération of preparing and ad- 
ministering a hypodermie injection. In 1912, Maj. Charles R. Rey- 
nolds, a surgeon in the United States Army, published and copyrighted 
a lecture entitled "Medicines and Their Administration." The de- 
fendant obtained from him the right to print, sell, and distribute the 
lecture, and was doing so. Out of 39 pages, 17 are devoted tô "The 
Hypodermie." The lecture divides the opération into 12 successive 
steps, described by sépara tely numbered divisions of the text.' It has 
cuts of syringes obtained from the manuf acturers, directions as to 
their uses, the drugs and doses ta be given, and 12 cuts showing the 
successive steps of the opération, being actual photographs pf Maj. 
Réyriolds' hands performing the same. 

Infringement is charged, especially in connection with the subject 
of hypodermie injections. Of course, ail previous médical knowledge 
was common property to any writer. There is in neither lecture any 
exercise of the imagination or any original investigation. But the 
complainant allèges that, though it originated nothing new, it was the 
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first to treat separately the successive steps in the opération as gener- 
ally practiced and to illUstrate each pictorially: Thé évidence sustains 
this allégation. We do not understand such a plan of instruction to 
be copyrightable. It is a startling proposition to say that the com- 
plainant has secured the monopoly for 28 years of stating in separate 
catégories and iliustrating pictorially the successive steps of this vèry 
well known opération. It is said in Drone on Copyright, p. 205 : 

"Works Alike May 6e Oripinal.-~-lt is not essentlal that any production, to 
be original or new within the meanlng of the law of copyright, shall be différ- 
ent from another. Wheth«r the •oompofeition for whlch copyright is clalmed 
Is the same as or différent from, whether it is Hke or unlike, an exlsting -one, 
are matters of whlch the lawtakes no oognizance, except to détermine whether 
the production is the resuit of independent labor or of copying. There can- 
not be exclusive property in a gênerai subject, or in the method of treating it; 
nor in the mère plan of a work ; nor in common materlals, or the manner or 
purpose for whieh they are used. The riglits of any person are restrlcte.d to 
his own Individual production. There is nolhing in the letter or the spirit of 
the law of copyright to prevent or to discourage any number of persons from 
honestly laborlng in the same fleld. Two or more authors may write on the 
same subject, treat it similarly, and use the same common materlals in like 
manner and for one purpose. Thelr productions may contain the same 
thouglits, sentiments, ideas ; they may be identical. Such resemblance or 
Identity is material only as showlng whether there has been unlawful dopy- 
iag. In many cases, the natural or necessary resemblance between two pro- 
ductions, whlch are the resuit of independent labor, will amount to substan- 
tlal identity. Thus, the différences will be often slight, and sometimes im- 
materlal, between two descriptions of a common object; two compilations of 
like materials ; two maps, charts, or road books of a common région ; two di- 
rectorles of one city; two photographs of the same scène; two engravings of 
the same paintlng. But, notwithstanding thelr likeness to one another, any 
number of productions of the same kind may be original within the meanlng 
of the law; and no conditions as to originality are Imposed on the niakers, 
except that each shall be the producer of that for which he claims protection." 

Considering the text first: The complainant had no monopoly of 
the things taught in its lecture, because they were the common teach- 
ing. Maj. Reynolds, in preparing his lecture, had a right to consult 
ail previous publications on tlie subject, including the complainant's 
lecture No. 6, and to state in his own language what he thought to 
be the proper and the best practice. From the nature of things there 
were certain to be considérable resemblances, just as there must be 
between the work of two persons compiling a directory, or a dictionary, 
or a guide for railroad trains, or for automobile trips. In such cases 
the question is whether the writer has availed himself of the earher 
writer's work without doing any independent work himself. 

In respect to the pictures, if Maj . Reynolds had rephotographed the 
complainant's, he would hâve been clearly availing himself of the com- 
plainant's work, and so an inf ringer. The évidence, however, is clear 
tUathe had original photographs taken of his own hands manipulating 
the instruments from the beginning to the end of the opération. That 
the pictures in each lecture should resemble each other is quite natural, 
because thèse successive steps illustrate the practice in gênerai use. 
With thèse considérations in mind, we are not at ail satisfied, upon 
comparing the two lectures, that Maj. Reynolds has appropriated the 
complainant's work. 

The decree is reversed. 
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BALDWIN CO. V. R. S. HOWARD CO. 
(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 130. 

1. Tbade-Mabks and Tbade-Names (S=»73(1) — ;Right to Trade-Name. 

Complainant flrst adopted the naine "Howard" alonè to deslgnate planos- 
sold by It, and wltli full knowledge of R. S. Howard, a piano salesman, 
copyrlglited tlie name. Tliereafter the R. S. Howard Company was.form- 
ed to manufacture pianos. Ueld that, as complainant buUt up a profit- 
able business under tlie name "Howard," défendant corporation, while 
entitled to use the name "R. S. Howard Company" to deslgnate Its- 
pianos, cannot approprlate the name "Howard," regardless of the validlty 
of complainant's trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. I 84 ; Dec. Dlg. <®=!»73(l).] 

2. Appeal and EBboe iS=>843(2)— Review — Moot Questions. 

Where thé trial court granted complainant relief in a suit for unfair 
use of complainant's trade-mark, regardless of Its registratloh, thè ques- 
tion of the validlty of the reglstration, the décision being npheld, need 
not Ijc determlnéd on appeal. 

[Ed. Note.-^For other cases, see Appeal and Error, Cent. Dlg. | 3331 ;: 
Dec. Dlg. «S=»843(2).] 

Appéàl from the District Court of the United States for the South- 
ern District of New York. 

BiJl by the Baldwin Company against the R. S. Howard Company. 
From a decree for complainant (233 Fed. 439), défendant âppeals. Af- 
firmed. 

On appeal from a decree in an action brought by the Baldwin Com- 
pany against the R. S. Howard Company for unfair compétition by 
reason of the use by the défendant of the complainant's trade-mark 
"Howard" upon pianos not made or sold by the complainant. The 
opinion of the District Court is reported in 233 Fed. 439. 

Samuel S. Watson, of New York City, for appellant. 

Lawrence Maxwell, of Cincinnati, Ohio, Edmund Wetmore, of New 
York City, John E. Cross, of Baltimore, Md., and Oscar W. Jeiïery, of 
New York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1 ] This is an action in equity upon the trade- 
mark "Howard" as applied to pianos. The custom of the trade is to 
stencil the name upon the front of the piano just àbove the keyboard 
and also upon the cases in which the pianos are shipped. The question 
hère is whether the R. S. Howard Company, the défendant, has a right 
to use the word "Howard" as a trade-mark in connection with sales. 
of pianos manufactured by it. That it may use its own name, R. S.. 
Howard Company, is not disputed, but the contention is that the. com- 
plainant has a right to the use of the name "Howard" alone as àpplied 
to the fall-board of thè pianos manufactured by it because of its long 
use and also because of the def endant's acquiéscènce in that use. The 
Baldwin Company adopted the name "How ard" alone to designate 

^js^For other cases see same toplc & KEY-NUMBEK m ail Key^Numbered Digests & Indexe*. 
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pianos sold by it in 1896 with the full knowledge of R. S. Howard and 
procured the trade-mark in tliat name with his acquiescence. It has 
built up a large and flourishing business in this manner, with the knowl- 
edge of R. S. Howard and it would now be most inéquitable to permit 
him to destroy this business and reap the fruits thereof by transferring 
a large part thereof to himself, He has a perfect right to use his own 
name, R. S. Howard, in the piano business but he has not at this late 
day the right to appropriate the good will of the complainant's business 
by the use of the trade-mark "Howard," which has by long use corne 
to mean the pianos sold by the complainant. 

The name "Howard" without prefix or sufifix, when used in connection 
with pianos, indicated that they were the product of the Baldwin Com- 
pany, the complainant herein. There can be no doubt as to the wide 
publicity given by the complainant to the "Howard" piano and the 
large sales made by it Under that name. In other words, it was the 
enterprise, energy, capital and brains of the complainant company that 
estabiished and maintained the réputation of the Howard piano and 
that company is entitled to hâve its rights protected. The f acts neces- 
sary to understand the situation are f ully set out in the opinion of Judge 
Hough and need not be repeated hère. 

[2] Thé appellant disputes the validity of the trade-mark registra- 
tions but it is contended that the validity of thèse registrations is not 
in issue in this case, at least so far as this court is concerned. The 
appellee's brief contains the f ollowing : 

"The appellant's brlef attacks the plaintifE's right to Its trade-mark regis- 
trations, but the validity of the registrations Is not In issue in the case. At 
the final hearlng below, plalntltt did not clalm infrlngement of its registra- 
tions and conflned its charge of Infrlngement solely to its conimon law rights 
in the name 'Howard,' and Judge Hough at the close of his opinion sald: 

" 'I incline to ground that decree solely on prlnclples of unfalr Compéti- 
tion, and leave the trade-mark situation to take care of itself ; but upon this 
point I am willing to hear further argument if the matter is pressed, as It 
was not much alluded to in. argument.' 

"The matter was not pressed by either slde and therefore there is no findlng 
about it in the decree. It was evidently the opinion of the court below 
that ail questions concerning the validity of the registrations should beieft 
to the cancellatlon proceedings Instituted by the R. S. Howard Company in 
the Patent Office and now about to come to final hearlng there," 

We are inclined to think that the court was not called upon to hear 
what were practically moot questions not essential to a décision and 
which, even if decided according to the appellant's contention, would 
not affect the controlling question in the least. 

The decree of the District Court is afHrmed. 

WARD, Circuit Judge (concurring). I concur in the opinion of the 
court, but think we should go further. The complainant set up in its 
bill ownership of a trade-mark for the word "Howard" registered un- 
der the act of 1881 (Act March 3, 1881, c. 138, 21 Stat. 502) and of 
another such trade-mark registered under the act of 1905 (Act Feb. 
20, 1905, c. 592, 33 Stat. 724), and prayed that it might be declared the 
exclusive owner of both. The défendant in its answer alleged that 
both thèse trade-marks were registered without authority of law and 
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in îts counterclaim prayed for affirmative relief, viz., that such regis- 
trations be declared invalid. This is relief we hâve power to grant, and 
I think we should do so because as to the trade-mark registered under 
the act of 1881 there is no évidence that it was ever used in commerce 
with foreign countries or vsfith the Indian tribes, and as for the trade- 
mark registered under Act Feb. 20, 1905, it was a surname and not 
used for 10 years before the passage of the act or displayed in such a 
particular or distinctive manner as to fall within the exception con- 
tained in section 5 (Comp. St. 1913, § 9490), and so was not entitled to 
registration. The défendant duly assigned error to the decree in this 
respect and argued the question in its brief and at the hearing. 



THE VIRGINIAN (two cases). 

(Circuit Court of Appeals, Nlnth Circuit. OctoTïer 23, 1916.) 

No. 2728. 

Collision ®=>98 — Steam Vessels Meeting — Oonstbuction or Rules. 

Inland Navigation Rules, Act .Tune 7, 1897, c. 4, § 1, art. 18, rule 9, 30 
Stat 100 (Comp. St. 1913, § 7892), which provides that "tlie whistle 
signais provlded in tlie rules under this article, for steam vessels meeting, 
passlhg, or overtaking, are never to be used except when steamers are in 
sight of each other, and the course and position of each can be deter- 
mined, in the daytime by a slght of the vessel Itself, or by night by seelng 
its signal Ughts," applies only to the meeting, passing, or overtaking sig- 
nais specifled, and does not relieve a vessel of the duty to give alarm 
signais as required by rule 3, where from any cause she cannot under- 
stand the course or intention of an approaching vessel, although it may 
be because neither the approaching vessel nor her Ughts can be seen. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 208-210; Dec. 
Dlg. <©=»98.] 

On pétitions for rehearing. Denied. 

For former opinion, see 2.35 Fed. 98, — C. C. A. . 

GILBERT, Circuit Judge. Pétitions for a rehearing filed by the 
American-Hawaiian Steamship Company and by two amici curiœ ques- 
tion the correctness of the décision of this court on the ground, as al- 
leged, that it disregards the statutory rules of navigation and holds the 
Virginian at fault for f ailure to pursue a course which, it is said, those 
rules expressly prohibited it to pursue. It is asserted that the déci- 
sion ignores rule 9 of article 18 of the Act of June 7, 1897 (30 Stat. 
101), which provides that : 

"The whistle signais provlded in the rules under this article, for steam ves- 
sels meeting, passing, or overtaking, are never to be used except when 
steamers are in slght of each other, and the course and position of each can 
be determined In the day time by a sight of the vessel itself, oi* by night 
by seeing its signal Ughts." 

It is contended that this rule is paramount and is without exception, 
and, that it makes rule 3 of article 18 inapplicable !to the situation in 
which the Virginian was placed, and that the Virginian not being able 

^:î>F6r other cases see same topic & KBY-NDMBER In àH Key-Nùmbered Digests & Indexe» 
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to see the Strathalbyn was not at liberty to give alarm signais as pro- 
vided in rule 3. We do not so construe the rules. Rule 9, in our 
opinion, refers only to signais for steam vessels meeting, passing, and 
overtaking. It provides that none of those signais shall be given, 
except while steamers are in sight of each other. The several short 
and rapid blasts provided for in rule 3 are not signais for steam ves- 
sels passing or overtaking. They are signais to be resorted to only 
under the circumstances prescribed in that rule. They are to be used 
whenever for any cause one of the tv/o approaching steam vèssels 
fails to understand either the course or intention of the other. And 
such was the situation which confronted the Virginian. The Flyer 
had overhauled and passed hèr. About five minutes later the Strathal- 
byn blew one whistle to the Flyer, signifying its intention to pass port 
to port, and the signal was answered by the Flyer. Those signais 
were heard on the Virginian. When abeam of the Flyer the Strathal- 
byn blew one whistle to the Virginian. The pilot, the third mate, and 
the lookout of that vessel assumed that the whistle was intended 
for the Virginian, but they were unable to make out the approaching 
vessel or see any light upon it. At that point of time we think the 
obligation was imposed upon the Virginian "immediately," or at the 
latest as soon as the Strathalbyn's second signal was heard, to signify 
that it failed to understand the course of the Strathalbyn, to give the 
alarm prescribed by rule 3, and to reverse. We are not convinced 
that the court below was in error in concluding that if the Virginian 
had so sounded the alarm signal and reversed the collision would hâve 
been averted. In the Albert Dumois, 177 U. S. 240, 253, 20 Sup. 
Ct. 595, 600, 44 L. Ed. 751, Mr. Justice Brown said: 

"This court has repeatedly held the fault, and even the gross fault, of one 
vessel, does not absolve the other from the use of such précautions as good 
judgment and accompUshed seamanshlp require." 

Finding both vessels at fault, we think that the decree which divides 
the damages between the two vessels is substantially just, and the 
pétitions for rehearing are denied. 



TIDE WATER OIL CO. v. GLOBE INDEMNITY CO. 

(Circuit Court of Appeais, Second Circuit. November 14, 1916.) 

No. 38. 

EbIncipal and Subety iS=»1(X)(3) — Dischabge oï Sueety — Bond of Build- 
ing CONTBACTOR. 

The s'urety on the bond of a building contractor held dlscharged from 
UahlUty for the coUapse of the building shortly after completion, where 
a change In the location of some 800 or 900 feet was made wlthout Its 
consent after the bond was given. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. § 163 ; 
Dec. Dig. ®=100(3).] 

<g=»For other cases see same toplc & KKY-NUMBER In ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by the Tide Water Oil Company against the Globe 
Indemnity Company. Judgment for défendant, and plaintiff brings 
error. Affirmed. 

The Tlde Water Company (plaintiff both hère and below) made a written 
contract with one Shelly, dated April.lT, 1D13, for the érection of a building. 
The contractor therein agjreed "to fupnlsji to (plalntlflf) a bond in the sum of 
$20,000, yiïth. surety." Thig action Is. on the bond so furnishedi and dated 
Aprii 28, 1913. Thé Globe Company (défendant both hère and bèlow) Is sure- 
ty thereupon.' The contract wlth Shèlly contained (In the ahnexed speclflca- 
tlons> the proviso that, should the plaintiff "désire any variation from the 
work as platined and specifled, * * * the contractor shall exécute such 
variations ♦ ♦ * only on the written order of" plalutiffs représentative. 
The condition, of the bond was that, If Shelly perfbrmed hls contract "accord- 
Ing to the terms, côvénants aUd conditions theredf," the obligation should 
Ije vOld.etc. The building coUapsed shortly after. oompletlon, pjrobaJbilybecause 
«f! In^ecure and Improper foundatlon^ Op the day of the contract's date,- 
jpvorli; hegan on the. building site ppevlously agreed upon betwçen plalntlff and 
Shelly. Abolit two weeks later pjalritlff concluded to bnlld ata place 800 
•or 900 feet distant, and work rècoitîifléhced on the new! site May 5th or 6thi 
Of thls change of plan défendant Jiad .no nptice, and toit never gave formel 
assent. Thèse facts appearing. i>y wcontradicted évidence, the trial judge 
dlrected a verdict for défendant. 

Walter B. Walkei-, of New York City, for plaintiff in error.; 
Daniel Conlbs,of New York City, for défendant in error. 

Béf pre COXE, WÀRD, and HOUGH, Circuit Judges. 

HOTJGH.'Circuit Judge (after istating the facts as above). lii United 
States V. Freel, 99 Fed. 237, 39 C. C. A. 491, affirmed 186, U. S. 309, 22 
Sup. Çt, 875, 46 E. Ed. 1,177, we consîderëd the éiïect of a change of 
location far less radical than is hère shown. That action wàs on a bqnd 
given to secure performance of a contract existing when bond given, 
and specifically providing for "changes,, altérations, or modifications in 
the plans," etc. ^ Tfae case was heard on demurrer, and Vyf.allace, ]., 
pointed eut that the only question presented was whether thê principal 
contract authorized the change actually made. The change hère shown 
is even more radical than that discussed in the case cited. It cannot 
f airly be called a "variation," and the Case of Freel is plainly applicable. 

Later décisions hâve not affected the authority of that décision. It 
was specifically approved in Guaranty Co. v. Préssed Brick Co., 191 
U. S. 416, 24 Sup. Ct. 142, 48 E. Ed. 348. In United States v; Mc- 
Mullen, 222 U. S. 460, 32 Sup. Ct. 128, 56 L. Ed. 269, Holmes, J., 
pointed out that sureties on a bond hâve no right to insist upon a 
"sactosahct prohibition of change. * *■ * Thé law has no objection 
to [change] if [sureties] assent. , Whether they hâve donc so br not 
is simply a question of construction and good sensé, taking words and 
circumstances into account." 

This language announces no new rule ; questions of construction are 
not for the jury; and it remains the duty of the court to inf er from the 
évidence, if uncontradicted, whether the surety consented or assented 
to a substantial change of contract. We cannot doubt that no assent 
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can be inferred or presumed in this case. Nor do we doubt that the 
change of location materially contributed to the f ail of the building, 
because the new site was marshy; but décision is based only on the 
plain fact that a new and substantially différent agreement was made 
between the contracting parties without the surety's consent or knowl- 
edge. 
Judgment affirmed, with costs. 



rUESIDENT STJSPENDBR CO. ▼. MACWITJ;TAM. 
(Circuit Court of Appeals, Second Circuit Kovember 14, 1910.) 

No. 37. 

1. Tbatie-Marks and Tbade-Names <g=l — Nature or Trade-Makk. 

The sole functlon ot a trade-niark being to Imlifiite the ortfrin of the 
goods, It cannot exlst in gross or apart from the business lu whlch It is 
used. 

[Ed. Note. — For other cases, see Trade^Marks and Trade-Names, Cent. 
Dlg. §§ 1, 3; Dec. Dlg. <S=1.1 

2. GOOD WlLL ®=sf> CONVEYANCES — MoDE OF C0NVEYA.\CE. 

The good will of an establlshed business is an huorporeal property, 
which may be sold In connection wlth the sale of the business on whlch 
It dépends. 

[Ed. Note. — For other cases, see Good Will, Cent Dlg. § 2; Dec. Dlg. 
«=5.] 

3. Trade-Mahks AND Tbade-Names e=>35 — Conveyance of Trade-Mark — 

MonE OF Conveyance. 

The sale of a business and its good will carrtes wlth It a sale of a 
trade-mark used in connection with the business, although not expressly 
mentioned in the instrument of sale. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 39, 40; Dec. Dlg. <©=»35.] 

4. Teade-Marks and Teade-Nambs ®=35 — Convetances — Effect or. 

The inventor of a new suspender, who granted plalntiff an exclusive 
license for the manufacture of the same during the life of the patent, con- 
veyed his bu.slness, as well as the good will and trade-mark. Plalntiff 
greatly extended the business by advertlslng the suspenders, which were 
sold under the name of the "Président," wlth a tri-colored band around 
■the web, and the inventor received large royalties. Eeîd that, the con- 
tract having been carried ont and the royalty payœents made, the rlght 
to the trade-mark passed to plalntiff on expiration of the patent, not- 
withstandlng a provision in the contract that it might be terminated on 
noupayment of the royalties. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 39, 40; Dec. Dlg. <ê=35.] 

6. Teade-Marks and Thadb-Names «©salli— Expiration of Patent — Namh 
OF Patented Article. 

On expiration of a patent for suspenders sold under the name and 
trade-mark "Président," such name and trade-mark does not pass to the 
gênerai public, the name never having constituted a guneric desci-iiitioa; 
consequently rlghts in the trade-mark were not affeeted by the expiration 
of the patent. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. { 15; Dec. Dig. <@=>11.] 

0=»For other cases see same topic & KEY-NUMBSR in ail Key-Numbered Dlgeats & Indoe» 
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6. Tbade-M/jrks and, Teape-Njuies 'f='ll^Exi>iiîA'rip^ or Patent — Naîie 

OF Patenïed Article. ' 

Theré IS no presumfi'tJoh, on the explrntlott 6f thfr t)àtent, thnt the name 
urlOer wliich ttie pateiited article was sold passes to the public on tlie 
theorythatiit constltuted « generic, description of the article; but proof 
of ; tlia.t tact Is essentlai foj" the expiration of the patent to efCeot rights 
In thé tràde-inark. 

[Kd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 15 ; Dec. Dig. <S=3ll.] 

7. CoNTiîACTs <S=5l47(2) — Construction — Purpose. 

Whlle the sole purpose of construction of a contract Is to aseertaln 
the intention of the parties, the intent inust be dravvn from the language 
they hâve used. • 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. § 730; Dec Dlg. 
<®=ii47(2)J ' 

8. Evidence ©=3397(1) — Pabol Evidence — Rule — Admission. 

In the absence of fraud or mlstake, paroi évidence is not admissible to 
vary the terms of a written contract. 

[Ed. Note.— For other cases, seè Evidence, Cent Dlg. §§ 1750, 1763, 
1764, 1705; Dec. Dlg. ®=»31)7(1).] 

Appeal from the District Court of the United States for the South- 
ern District of Nevi' York. 

Bill by the Président Suspender Company against Hugh C. Macwil- 
liam. From a decree for complairiant (223 Fed. 433), défendant ap- 
peals. Aiïîrmed. 

The défendant, prlor to October 1, 1898, was manufacturlng and selllng 
at St. Paul, Minn., a certain suspender which he had devised and to vyhieh 
he had affîxed the word "Président" as a trade-mark, together with a red, 
whlte, and blue banner emblein. On August 16, 1898, the défendant took out 
a patent on the suspender, belng patent No. 609.28G. The plaiutift at that 
time was known as the "C. A. Edgartoû Manufacturing Company," and was 
also engaged in manufacturing and selllng suspeuders and the llke. It main- 
tained its f^ctory at Shirley, Mass. The name ''C. A. Bdgarton Manufacturing 
Company" was changed in August, 1914, to "Président Suspender Company." 
The business was an old and establlshed one, and Its product was known 
throughOut the United States and in forelgn countries. 

On October 1, 1898, the défendant granted to the plaintiff, on a royalty ba- 
sls, an exclusive license to manufacture and sell throughout the United States 
a suspender contalnlng the Improyed feature c-overed by the patent. By the 
same instrument he transferrod to the plalntlIT the good wiU of the business. 
The clause reads as follows: "Sald party of the flrst part agrées to and he 
does hereby turn over and transfer'to the pârty of the second part the ^ood 
wlll of his présent business of manufacturing and selling said suspender witli- 
in the United States, and ail orders he now bas or may bereafter take witliin 
the United States for the sald suspender." The défendant also sold to plaiu- 
tifif, as part of the same transaction, ail the machlnery, tools, and stock, 
flnished and unflnished, and ail other assets used by hlm In the business of 
manufacturing and selllng suspenders under sald mark and name "Président" 
and under said banner device. The transfer carried the défendants entire 
business and good will, and he at once went out of the suspender bu.siness; 
and the plaintiff at once began to manufacture and sell suspenders bearlng 
the mark "Président," and bas continued the manufacture and sale to this 
day. 

llie plaintiff states that It has made and sold between 30,000,000 and 
40,000,000 pairs of suspenders bearing the mark "Président," and that the 
boxes accompanying the goods hâve always borne its name aloue. It also 
clalms to hâve expended about $750,000 in advertising the name "Président," 

$=3For otber cases aee same toplc & K£Y-NUMn£R in ail Key-Number«d OigesU & Indexes 
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and it bas paid the défendant royalties to the amoiint pf about ?500,000.- In 
addition to the name "Président," tliere lias always been affixed with it a 
label or ticket having an emblem or banner comprising a blue escuteheon with 
red and white stri])es, across which the mark "Président" is printed. 

The patent licen.se expired on August IG, 1915, and tlierenpon défendant re- 
sumed the manufacture of "Président" suspenders, He at the same time 
resumed the use of the trade-mark "Président," and has affixed therèto a red, 
white. and blue banner practically identieal in visual ai)pearance with the 
banner used upon plalntlft's goods. Within two months thereafter the plain- 
tiff brought this suit. 

W. P. Preble, of New York City, for appellant. 

Rogers, Kennedy & Campbell, of New York City, and Roberts, 
Roberts & Cushman, of Boston, Mass. (Robert Cushman and Charles 
D. Woodberry, both of Boston, Mass., of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above)_. Tht 
plaintifï claims to be the owner of the trade-mark "Président" in con- 
nection with the business of manuf acturing and selling suspenders. 
It seeks an injunction restraining the défendant from an infringement 
of its trade-mark. The injunction was granted by the court below, 
and the défendant has brought the case hère on appeal. 

The défendant applied for the registration of the trade-mark "Prés- 
ident" on January 10, 1899. This was issued to him in his own name 
on May 16, 1899. After the décision of this case in the court be- 
low, the Commissioner of Patents ordered the cancellation of its reg- 
istration ; and an appeal from that order is now pending in the Court 
of Appeals for the District of Columbia. With that we are not in 
any way concerned. 

The contract of October, 1898, granted to the plaintifï an exclusive 
license to make and sell to the end of the term of the patent the patent- 
ed suspender, subject, however, to certain conditions which it is not 
necessary now to consider. It also transferred the good will of the 
business, as well as ail the machinery, stock, tools, and other assets 
used by the défendant in the suspender business, and the latter wholly 
withdrew from the business of manufacturing and selling suspenders. 
The only real question in the case is whether the trade-mark "Prés- 
ident" and the red, white, and blue escuteheon used with it passed 
from défendant to the plaintifï by virtue of the contract. The de- 
fendant answers the question in the négative. He says the trade- 
mark is not mentioned in the contract and has not passed. 

[1] A trade-mark right cannot exist independently of some business 
in which it is used. The sole function of a trade-mark being to indi- 
cate the origin or ownership of the goods. it cannot exist apart from 
the business to which its use is incident. There is no such right known 
to the law as an exclusive ownership in a trade-mark apart from the 
right to use it in a business. It cannot exist as a right in gross. 
Thomas G. Carroll, etc.. Co. v. Mcllvaine (C. C.) 171 Fed. 125; Ween- 
er v. Brayton, 152 Mass. 101, 25 N. E. 46, 8 L. R. A. 640; Charles 
S. Higgins Co. v. Higgins Soap Co., 144 N. Y. 462,. 39 N. E. 490, 
27 L. R. A. 42, 43 Am. St. Rep. 769. 
238 F.— 11 
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[2] The défendant agreed in the contract of October 1, 1898, to 
transfer the good will of the business to the plaintiff. .The "party of 
the first part [the défendant] agrées to and he does hereby turn over 
and transfer to the party of the second part the good will of his 
présent business of manufacturing and selling said suspender," etc. 
The good will of an established business is incorporeal property which 
the law permits to be sold in connection with a sale of the business 
on which it dépends and of which it is an incident. Lewis v. Seabury, 
74 N. Y. 409, 30 Am. Rep. 311 ; Cruess v. Fessier, 39 Cal. 336. 

[3] A sale of a business and of its good will carries with it the 
sale of the trade-mark used in connection with the business, although 
not expressly mentioned in the instrument of sale. Kidd v. Johnson, 
100 U. S. 617, 25 L. Ed. 769; Nelson v. Winchell, 203 Mass. 75, 89 
N. E. 180, 23 L. R. A. (N. S.) 1150; Merry v. Hoopes, 111 N. Y. 415, 

18 N. E. 714; Corbett Bros. Co. v. Reinhardt-Meding Co., 77 N. J. 
Eq. 7, 76 Atl. 243; Myers v. Kalamazoo Buggy Co., 54 Mich. 215, 

19 N. W. 961, 20 N. W. 545, 52 Am. Rep. 811 ; AUegretti v. AUegretti 
Chocolaté Cream Co., 177 111. 129, 52 N. E. 487. The principle 
is as well established as any in the whole law of trade-marks. The 
right to the use of a trade-mark passes to âny one who takes the right 
to make or sell the particular article to which the trade-mark bas been 
attached. Filkins v. Blackman, Fçd. Cas. No. 4,786; Leather Cloth 
Co. V. American Leather Cloth Co., 11 H. L. Cas. 523. 

[4] The défendant, however, says that the contract he made was 
not a sale. It was simply a license, and that how long it was to last 
depended on whether the plaintiff lived up to the contract. But it 
was an exclusive license for the entire life of the patent to manufac- 
ture and sell the patented article. The convenience of the parties was 
served by an agreement to pay and accepi royalties on the suspenders 
sold during the life of the patent, with a right to terminate the contract 
in case of def ault. The agreement seems to bave been observed to 
the letter. And now that the patent has expired the défendant as- 
serts the right to use the trade-mark again. This court is unable to 
perceive any reason for holding that a patentée who gives an ex- 
clusive license to another to manufacture and sell a patented article 
for the life of the patent, and who at the same time transfers the 
good will of the business to the licensee, retains any right to the trade- 
mark which he can avail himself of during the life of the patent or- 
dinarily or on its expiration. The cancellation clause did not impair 
the licensee's right to the trade-mark, any more than it impaired his 
right to sell the patented article. The right of the plaintiff to the 
trade-mark must be regarded as exclusive of the défendant, as was 
the plaintiff's right to manufacture and sell the patented article. The 
contract was never canceled, and the plaintiff has never lost the right 
to the exclusive use of the trade-mark which it has enjoyed for a 
period of 18 years during which time its value has been, presumably, 
constantly enhanced by the manner in which the plaintiff has carried 
on its business and by the expenditure of the sum of $750,000 in ad- 
vertising over its own name the trade-mark "Président." The public 
bave identified and had the right to identify the "Président" suspender 
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with the plaintiff's company; The obvious purpose of the use of a 
trade-mark in the sale of goods is to enable one to reap the benefit 
of the good will and réputation which he bas built up for his goods by 
his skill and industry. The exclusive use of this trade-mark is still in 
the plaintiff, and the défendant cannot now be permitted to appropri- 
ate to itself the benefit of the good will of the business which it trans- 
ferred to the plaintiff in 1898, and- which : the plaintiff's own conduct 
in the years which succeeded bas so largely enhanced. 

[5, 6] It is true that the trade-mark was used with a patented sus- 
pender, and that in Singer Manufacturing Co. v. June Manufacturing 
Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118, it was decided that, 
if the owner of a patent had given to its product a name which con- 
stituted its generic description, the right to make the patented article 
and to use the generic name passed to the public upon the expiration 
of the patent, and that therefore the exclusive right to use the trade- 
mark ceased with the life of the patent. It is to be observed that the 
doctrine of the Singer Case rests upon the fact that the name had come 
to indicate the invention and thus constituted its generic description. 
The fact that the name "Président" has come to indicate the invention 
and constitutes its generic description îs one of fact, to be proved by 
évidence. There is no évidence in this record that the word "Prési- 
dent" has ever come to indicate to the public the generic description of 
the suspender of the patent. The only évidence in the case indicates 
that it is a mark of origin, indicating the plaintiff, its business, and 
its goods. There is no presumption of law, without proof of the fact 
as above indicated, that a name used on à patented article passes 
to the public on the expiration of the patent. Hughes v. Alfred H. 
Smith Co., 209 Fed. 37, 126 C- C. A. 179. 

But the doctrine of the Singer Case is inapplicable to the facts of 
this case for another reason. In the case atbar the name "Président" 
antedated the patent. The défendant, in his application iiled in the 
Patent Office on January 10, 1899, declared: 

"The trade-mark [Président] has been used continuously In business by me 
slnce January 1, 1897." 

The déclaration that it had been used by him continuously since 
January 1, 1897, is shown by the record to bave been incorrect, in 
that he ceased to use it upon the making of the contract of October 
1, 1898, and only resumed its use after the patent expired. There is, 
however, no évidence which contradicts the statement that he was us- 
ing it in January, 1897. This was prier to the patent, which, as has 
been already stated, was granted on August 16, 1898. In Batcheller 
v. Thomson, 93 Fed. 660, 3.5 C. C. A. 532 (1899) the trade-mark ante- 
dated the patent by more than 21/2 years, and the name rather than the 
patent gave value to the article, and this court held that the doctrine of 
the Singer Case was inapplicable. In the case at bar the name ante- 
dated the patent for 1 year and 7 months. We think the case is gov- 
erned by the Batcheller Case, and not by the Singer Case. 

The appellant's counsel did not on the argument contend that the 
appellant's right to use the trade-mark existed under the doctrine of 
the Singer Case, which was not referred to by him. We think it best. 
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however, to call attention to that case, and to state the reasons whîch 
seem to us to make it inapplicable to the facts herein involved. The 
appellant's counsel based his argument upon the theory that it was 
not intended by the contract he made on October, 1898, to transfer 
the trade-mark, and that the intention of the parties should prevail. 
No doubt the sole purpose of the interprétation of a contract is to 
ascertain the intention of the parties. 

[7, 8] The first rule of construction, however, is that the intent of 
the parties, as expressed in the words they hâve used, must govern. 
And in the absence of fraud or mistake, and neither fraud or mistake 
is alleged, paroi évidence cannot be received to add to or vary the 
contract as written. When the appellant, by his written contract trans- 
ferred to the appellee the good will of his business, he transferred 
the trade-mark. Where the language of an instrument, as hère, has 
a settled légal construction, paroi évidence cannot contradict that con- 
struction. Godkin V. Monahan, 83 Fed. 116, 119, 27 C. C. A. 410; 
Hearhe v. Insurance Co., 20 Wall. 488, 492, 22 L. Ed. 395. 

The language the parties used in their contract of 189S has, as we 
have pointed out elsev*?here in this opinion, a settled légal construction, 
namely, that "good will" is inclusive of the trade-mark. 

Decree affirmed. 



.aîOLIAN co. OF MISSOURI v. VICTOR TALKING MACH. CO. 

(Circuit Court of Appeals, Thlrd Circuit. December 19, 1916.) 

No. 2117. 

Patents ©=9212(1) — Licenses — Construction. 

Défendant, the manufacturer o( talking machines whlch were patented, 
entered into a contract with plaintiff for the distribution of Its machines. 
The contract expressly declared defendant's désire to maintain control 
of its patented machines in the hands of the public, as well as in the 
hands of the distributors and dealers, and provlded that machines and 
records should not be sold, but only iicensed for use during the life of 
the patent; défendant having the rlght to retake the machines and 
records upon certain conditions. The contract further declared that dis- 
tributors should not license dealers who had not first signed a ilcense 
agreement fumished by défendant, and declared that défendant should 
have the rlght to terminate the license agreement at any tlme for cause 
or otherwlse, notice to be forwarded by mail in wrltlng to the last known 
address of the llcensee; the termlnatlon and annulment taking efifect at 
once. Plaintiff became Interested in the distribution of competlng talking 
machines. Défendant filed a written notice termlnatlng the license, and 
thereunder refused to furnlsh machines, etc., ordered before the termlna- 
tlon. The orders were acknowledged by statements recitlng that, whUe 
défendant dld not obligate Itself to flll ail orders wlthln a specifled tlme, 
though requested, It would make every reasonable effort to do so. Ueld 
that, as défendant, belng the patentée, had an absolute monopoly, and 
might merely license the use of its machines, instead of disposing of 
them absolutely, and as the license was intended to préserve that rlght, 
defendant's refusai to furnish the machines after termlnatlon gave no 
rlght of action. 

[Bd; Note. — For other cases, see Patents, Cent Dlg. |S 312-313; Dec. 

Dlg. <g=>212(l).l 
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In Error to the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Action by the Jiolian Company of Missouri against the Victor Talk- 
ing Machine Company. There was a judgment for défendant, and 
plaintiff brings error. Affirmed. 

George D. Beattys, of New York City (Frank S. Katzenbach, Jr., 
of Trenton, N. J., of counsel), for plaintiff in error. 

Samuel H. Richards and Thomas E. French, both of Camden, N. 
J., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. For several years the ^olian Com- 
pany of St. Louis was a "distributor" of the Victor Talking Machine 
Company's products, but on September 30, 1914, the relation ceased. 
At that time several orders of the ^olian Company had not been filled, 
and as the Victor Company afterward refused to supply the machines 
the présent suit was brought to recover damages therefor. The Dis- 
trict Court entered a judgment of nonsuit. 

The controlling question is the character of the relation between 
the parties. In the plaintiff's view this was the ordinary relation 
of buyer and seller, and if that be true the nonsuit can hardly be sus- 
tained. The défendant dénies this position, and relies on the terms 
of the contract hereinafter referred to. No material fact is in dis- 
pute. The Victor Company has a factory in Camden, N. J., and is a 
well-known maker of talking machines, records, and other articles 
used in reproducing sound. Most of its goods are patented, and in- 
stead of selling them outright it prefers to exercise its undoubted 
power to part with them only under a limited license. Thèse licenses 
take their place in s, System of distribution, part of the System being 
involved in the présent suit. The ^olian Company was one of the 
"distributors" — the class nearest to the maker — and, although in some 
respects it resembles the wholesaler in an ordinary business, neverthe- 
less it differs in important particulars. 

The plaintiff's business connection with the défendant began in 
1910, but a new contract was made on September 17, 1913, and we 
need not go behind that instrument. The contract is in writing, was 
prepared by the défendant, and embraces many provisions. Its scope 
would not appear satisfactorily from a brief summary, and for that 
reason we quote most of its articles in full : 

"(1) Desiring to maintaii) control of its patentée! talking mai:hines and rec- 
ords in the liandK of the public, as well as in the hands of the distributor and 
dealer, In order, among otlier things, that the license conditions under which 
the goods are put ont to the public may l)e enforced, the Victor Talking Ma- 
chine Company (hereinafter referred to as the Mctor Company), from Au- 
gust 1, 1013, licenses only the use of its patented goods under the conditions 
hereinafter noted, the title remaining in the Victor Company with the right 
to reix>ssess and retake at any time the patented goods upon the payment 
to the user of the royalty paid hy him for the use of the said patented goods, 
less 5 per cent, per annum of the list royalty as to machines and 10 per cent. 
per annum of the list royalty as to records, for eaeh .vear, or fraction of a 
year, the user shall hâve had the use thereof ; this right, however, to be ex- 
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erclsed only at the wlU of the Victor Company. In vlew of the fact, among 
other thlngs, that other dise records and dise machines hâve been, and are 
being, placed upon the market, some of inferior quallty, as well as other talk- 
ing machine supplies of inferior quality, the Victor Company Insista on Vic- 
tor machines belng used only wlth Victor records aftd Victor supplies, and 
Victor records being used only on Victor machines and wlth Victor supplies, 
and the Victor Company now llcenses Its patented talking machines for use 
only wlth dise records manufaetured by it, and lieenses its patented records 
for use only upon talking machines manufaetured by the Victor Company; 
the sald Victor talking machines and records are further llcensed only for use 
wlth needle supplies sold by the Victor Company, and, further, the machines 
and records of the Victor Company are llcensed for use only wlth Sound 
boxes manufaetured by It under its patents. Victor records are llcensed for 
use only for reproducing sound on Victor machines wlth Victor supplies, and 
for no other purpose. The Victor Company has spent large sums of money in 
perfecting its records, among other things, and has found that the use of in- 
ferior needles is disastrous and destructive to the records, both as to the re- 
producing quallty and as to wear. It has also spent large sums of money in 
perfecting its needles, in order to produce the best results in use In combina- 
tlon wlth its records, machines, and sound boxes, and ail thèse conditions of 
Ucenpe must be strlctly observed. AU Victor talking machines, records, and 
sound boxes are covered by letters patent included in the Hst hereinafter not- 
ed, owned and controlled by the Victor Company, and they are not sold, but 
lioensed for use only under the conditions noted on the labels aeeompanying 
the goods, and as hereln provlded, and any attempted ■ sale, or any use of the 
sald patented goods in violation of thè-coilditlons, and in exceas of the 11- 
cense, wlll constitute an inf rlngement of the sald patents of the Company. 
The lleense Is granted for the term of the patent protecting the goods hav- 
ing the longest term to nin, noted upon the lleense label. 

"(2) A limltéd lleense is granted to thé dlstributdr acceptlng the conditions 
heredf to use the Victor patented machines, records, and sound box;es procured 
by the distributor from the Victor Company under the sald conditions of ll- 
eense, for demonstratihg purposés, and in distributlng the sald goods to assign 
the same right to any régùlariy Ucenseil dealer of the Victor Company, wlth 
the further right to sueh dealer to assièn the right tO' the publie to use the 
said goods for the purpose of reproducing sound therefrom in accordanee wlth 
the patents, upon the payment of the full llst royalty or li censé fee (as per 
the çurrent schedule as issued by the Victor Company, a copy of whiçh ac- 
eompàhlé^ this agreçment and as adopted and flxed by the Victor Coni'palïy 
from tiine to time), undor and eubject to the conditions of the lleense hereln 
noted, and noted upon the labels aeeompanying the goods. A slmilar right 
is also granted to the distributor to assign to the publie the right to use the 
said goods under the same conditions. AIJ deallngs between distrlbutors and 
dealers and the public and ail other parties In the handling of the said Vic- 
tor patented goods are, and are understood to be, assigriments to the user of 
the license or right to use the said patented goods strlctly under the condi- 
tions hereln noted, and under the conditions noted on the lleense labels ae- 
eompanying the sald patented goods, and no lleense shall be asajgned by any 
distributor to a dealer at less than the dealers' llcensed discount royalty, or 
by any dealer to a user, or any other party at less than the full list royalty, 
and then only under and subject to the conditions of license. The license 
only relates to the partieular goods manufaetured by and reeeived from the 
Victor Company, and is limited strlctly to sald goods. 

"(3) Books of record, showing the lleense transactions in full with dealers 
and the publie, must be kept by the distributor, and held accessible, if request- 
ed, to the Victor Company, or its représentative, and sueh statistics shall be 
fumished to the Victor Company when requested. The discount quoted to 
distrlbutors and dealers applies only to Victor patented goods, and the goods 
are for use only in the United States of America. The license to the public 
is and shall be only a limited license to use the sald patented goods herein 
noted, for the purpose only of reproducing sound, under and subject to ail the 
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conditions hereln noted. and to the conditions noted upon the labels accom- 
panying the goods, among wUich are the foUowlng: 

"(a) The Victor Company retains title, and also the right to repossess the 
said patented machines, records, and sound boxes at will, as, among other 
thlngs, in the case of breach ot any of the conditions of license upon the pay- 
ment to the user of the royalty paid by him for the use of the said patented 
goods, less 5 per cent, per annum of the list royalty as to machines and sound 
boxes, and 10 per cent, per annum of the list royalty as to records, for each 
year, or fraction of a year, the user shall hâve had the use thereof. 

"(b) Victor machines are licensed for use only with Victor records. 

"(c) Victor records are licensed for use only with Victor machines. 

"(d) Victor machines and Victor records are licensed for use only in con- 
nection with Victor sound boxes; Victor sound boxes are licensed for use 
only in connection with Victor machines and Victor records. 

"(e) Victor machines and records are licensed for use only with needles 
supplied by the Victor Company ; needles wlU be supplled by the Victor Com- 
pany, direct to any licensee of any of its patented machines at wholesale 
prlce, upon wrltten request. 

"(f) Victor machines and records are licensed for use by the public only 
when the full list royalty shall hâve been paid. 

"(g) Victor machines and records are not licensed for use for public enter- 
tainment for profit; for a license for such public use an extra license fee of 
ten per cent. (10%) of the full list royalty shall be payable. 

"(h) Only the license to use said Victor patented goods is granted, and 
ail other patent rlghts are retalned by the Victor Company; any use in excess 
of the rights granted, and any violation of the conditions, will constltute In- 
fringement of the Victor Company's patents and render the parties so using 
without right, or violating any of the conditions, llable to an action for in- 
fringement of the said Victor Company's patents. A breach of any of the 
conditions on the part of the distributor will render him also llable not only 
for Inf ringement of the patents but for an action on contract, or other prop- 
er remedy. 

"(1) The Victor machines, sound boxes, and records, at the expiration of 
the patent having the longest term to run, under which the goods are licensed, 
shall become the property of the licensee (the goods being then free of the 
patents, the sub.lect-matter of the license): Provided that the licensee shall 
hâve falthfully observed the conditions of license, and the Victor Company 
shall not bave prevlously taken possession of the goods as hereln provided. 

"(4) Dlstributors must secure the signature of the applicant for dealers' dis- 
counts upon our 'Dealers' Application Blank,' the distributor fllllng in the other 
necessary information required thereon, and forwarding the same to the Vic- 
tor Company, accompanied by the dealers' license agreement signed in trlpli- 
cate for acceptance, and a distributor must secure from the Victor Company 
before shipping the Initial order of Victor patented goods its consent to estab- 
lish the applicant. 

"(5) Dlstributors shall not quote a discount from our list royalties to any 
one but a regularly licensed talking machine dealer in Victor patented goods, 
or to a person having a regularly established store or place of business, and 
who will take an initial order of not less than three Victor machines, of différ- 
ent styles, and one hundred Victor records, excepting and not includlng In 
the initial order any style of Victor Vlctrola listing above $125, or a Victor 
Auxetophone, and the order must be for the purpose of engaglng In a legiti- 
mate talking machine business. Dlstributors must not, directly or indlrectly, 
allow better discount royalties than those authorized by the Victor Company, 
nor shall they allow any discount whatever from the Victor Company's cur- 
rent list royalties to any suspended dealers, or to any dealers who bave not 
signed the dealers' license agreement. 

"(6) Dlstributors must not license, either directly or indlrectly, Victor pat- 
ented goods to any dealer who will not first slgn a license agreement furnlsh- 
ed by the Victor Company, containlng conditions substantlally as hereln pro- 
vided, relative to the use of said patented goods, and governlng and control- 
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ling thé same; and disti-lbutors must furnlsh the Victor Company with a 
properly and duly executed dealers' license agreement containing the sald 
conditions, within ten days pf ttie jîflte of tlié exécution of eaeli of said license 
agreeriients. Distrlbutors shall not furnisb any dealer or dealers vvitli said 
patented Victor goods who tiavé vlola.ted, thelr dealers' license agreement, and 
to whom the Victor Company refuses to exterid further license privilèges, a llst 
of wiiicji names and addresses of snch dealéi's will be furnished by the Victor 
Company to the distrlbutor." 

"(8) AU Victor patented goods are llcensed through licensed Victor distribu- 
tors and llcensed Victor dealers, and under the conditions noted. The dis- 
tributors, as well as the dealers, are required to keep thé records in the en- 
veiopes, containing the license label, in whièh they are put out by the Victor 
Company, at ail tlmes, and to, dellver ail records in the said envelopes. No 
license is granted if the record is not dellvered in tlie envelope containing said 
conditions." 

"(12) Licensed Victor distrlbutors are permitted to exchange Victor products 
vvith each other, at either distrlbutors' or dealers' royalty. 

"(13) Victor patented goods are licensed for use only in the United States 
of America, and must not be shlpped outside this territory, and any misuse of 
the said license to use by any distrlbutor or dealer will be construed as a vio- 
lation of the license agreement, and render the distrlbutor or dealer, among 
other thlngs, llable to annulment of the license agreement. Distrlbutors must 
co-operate in absolute good faith with the Victor Company." 

"(15) The Victor Company, also reserves the rlght for Itself and Its repré- 
sentatives of access at àll reasonable hours to its sald machines in the pos- 
session of any of Its licenseés, for the purpose of repairing the same or plac- 
ing the same in proper operative condition should the sald machine In the 
judgment of the Victor Company require inspection, repair or adjusting, 
though the Victor Company assumes no obligation so to do. 

"(16) A considération for the flxing of the license royalties by the Victor 
Company at the figures at which they are fixed Is, among other things, that 
the title of the patented goods remains in tlie Victor Company, and only the 
right to use is granted as lierelnbefore provided, and only with Victor sup- 
plies, and that ail the covenants and conditions will be strictly observed." 

Article 14 will be considered hereafter. 

Under this contract the parties did business for a year. From time 
to time the plaintiff mailed orders for goods, and thèse were ail ac- 
knowledged in the following form: 

"We acknowledge with pleasure receipt of your favor of , which will 

be given our careful attention at the earliest possible date, but we canuot 
obligate ourselves to flll ail orders completely or within a specifled time even 
when so requested, although we will make every reasonable effort." 

Of thèse orders the complaint has to do with nine; some of the 
goods included therein hâve been delivered, and on thèse the plaintifï 
has paid the agreed royalties. The undelivered goods are the subject 
of this suit, and as to thèse the parties hâve stipulated that, although 
delivery was reasonably possible after September 30, 1914, the défend- 
ant made no efifort to deliver— the reason being that on September 
9 the défendant notified the plaintiff that the agreement would be 
terminated on September 30, and followed this notice on September 
30 by a letter stating that the' agreement had been terminated and an- 
nulled, "to take eflfect at once." The défendant justifies this act under 
article 14, which provides inter alia: 

"The Victor Company shall hâve the right, and reserves unto itself the 
right, to terminate this license agreement at any time for cause 6r otherwise ; 
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notice of the termlnation of said Ucense agreement to be forwarded by mail in 
writing by the Victor Company to the last known address of the party or 
parties accepting this agreement; the sald terminatlon aud annulment of 
said license agreement to take effect at once." 

(At this point it should be said that, although the District Court dis- 
posée of this case by a nonsuit, some facts were in évidence that ordi- 
narily wotild hâve belonged to the défense. They are contained in 
a written stipulation that was ofïered as a whole by the plaintifif, and 
it thus happened that a part of the défense is in the record.) Proba- 
bly one reason for the cancellation is the foUowing facts, which ap- 
pear in the stipulation: A Connecticut corporation owns the majority 
of the plaintiff's stock, and has the same principal officers ; the St. 
Louis Company being evidently one of its branches or subsidiaries. 
When th© parties arranged for the agreement in question they under- 
stood that the Connecticut company and its branches at Cincinnati, 
Indianapolis, and Dayton, would handle the Victor goods as retail 
dealers ; but af terward, and before September 30, 1914, the Connecti- 
cut Company agreed with the Columbia Company, a competitor of the 
Victor, that the branches in St. Louis, Cincinnati, Indianapolis, and 
Dayton should be supplied vi^ith Columbia goods whenever the Con- 
necticut company should so désire. Further, before September 30 the 
Connecticut company had begun to make a sound-reproducing instru- 
ment of its own — the ^olian-Vocalion — and had taken preliminary 
steps toward having its own agents deal in this instrument, giving the 
agents to understand that they would be allowed to handle the Vocalion 
whenever the Connecticut company should so désire. Nearly ail thèse 
agents were also either distributors or retail dealers for the Victor 
Company, and the consent of the latter was neither asked nor given, 
either to this arrangement or to the arrangement concerning the Co- 
lumbia goods. It is true that the defendant's answer sets up other 
breaches of the plaintiflf's agreement, but no évidence is before us 
except the facts just outlined, which are alleged to violate the plain- 
tiflf's covenant to co-operate in absolute good faith with the Victor 
Company. 

We hâve now reached the point where the parties come most di- 
rectly into collision. The plaintiff concèdes the defendant's right un- 
der article 14 to annul the agreement "for cause or otherwise," but 
contends that the présent suit is maintainable under the foUowing part 
of the article, which has not yet been quoted : 

"It is distinctly understood and agreed however that any such termination, 
or any terminatlon of the same, shall not relieve the party operating under 
this license agreement from any liability to the Victor Company which may 
hâve occurred or accrued durlng the existence of the agreement. The dis- 
tributor shall hâve the privilège to vflthdraw as licensee when he so desires." 

The argument is that whatever rights of action the défendant may 
thus hâve expressly reserved to itself must be implied in favor of. the 
plaintiflf, on the ground that such rights are necessarily reciprocal. But 
we do not know, and we are not called upon to décide, what rights 
the défendant may in fact possess under the language just quoted. 
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The scope of thèse words is not now in issue, and cannot pfoperly be 
determined. Several questions are readily supposable, for example, 
the contract having been canceled, would the ^alian Company be 
still bound for unpaid royalties in respect of goods already delivered? 
As to sùch machines, would its obligation be discharged by returning 
or offering to return them? Might the Victor Company prohibit the 
^olian Company from further using machines oti which royalty had 
already been paid? Might it prohibit the ^ï^olian Company from 
licensing' retail dealers in respect of such machines? Did the with- 
drawal of the license affect the future only? If it affected the past 
also, ta what extent? We intimate no opinion coricerning thèse ques- 
tions, or any others that might be stated; they are not raised and 
cannot be decided in this suit. 

Our only concem is with the rights of the plaintiflf under a con- 
tract that is conceded to be no longer in force. The plaintiff has no 
express right, and must therefore rely on such implied right as may 
be granted by the gênerai rules of law or equity. In our opinion 
thèse rules dO not support the right now claimed, but rather tend 
to deny it. The plaintiflf must recover, if at ail, on the theory of a 
lawf ul right to hâve the undelivered machines themselves ; for if this 
be not true no damage has been done by nondelivery. The theory 
seems to be untenable ; the machines would hâve been useless without a 
licensè, and thére was no license after the contract was canceled. To 
allow recovery of damages for nondelivery under such circumstances, 
would in efïect prolong the agreement after its lawful termination, and 
would in effect compel the défendant tô continue the plaintiflf's license 
after the license had been revoked. We are considering rights under 
patents, and we must remember that while a patent lasts it is a monop- 
oly, and that the patentée is a despot whose power has only been temp- 
ered hère and there. He may license whom he will, and if he reserve the 
power to cancel the license he may do so and may thus résume his own 
complète control. Of course, he must fulfill whatever obligation he 
may hâve undertaken while the license was in force; but he is not 
bound to continue a license that may be revoked at his own pleasure. 
Unless we do violence to the fundarnental conceptions of the patent 
law, we cannot regard the agreement in question as a contract of sale 
between the patentée and a distributor. Both in f orm and in substance 
it is a limited license, and we bave no poWer to make a new contract 
for the parties. Taking its provisions as à whole, it resembles the ap- 
pointment of a selling agent, with an interest in the thing tô be sold, 
and such a relation would suggest almost inevitably that some précau- 
tion should be taken against a lack of harmony, which would pbviously 
be fatal to the object of the contract. At ail events, précaution was 
taken in the contract before us, although its value would be much im- 
paired if the plaintifï's contention should sUcceed. We think it impios' 
siblé to treat thèse parties substantially as vendor and vendee, and un- 
less we so treat them the plaintifï has no case. 

We hâve no opinion about the plaintiflf's rights in respect of goods 
already received and settled for. AU we décide is that after article 14 
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was enforced, and the agreement was canceled the plaîntiff had no légal 
right to the delivery of any more machines, and to a license for their 
use, and therefore that such a right cannot be assumed as the basis for 
recovery in a suit for failure to deliver. 
The judgment is affirmed. 



BONXELL V. WARD. 
(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 27. 

1. Patents iS=>328 — Validity and Infbingement — Octlet Box fob Electric 

Conduits. 

The Bonnell reissue patent, Xo. 13,432 (original No. 921,584), for an out- 
let box for electric: conduits, elalins 10 and 16, are void as settlng up new 
niatter not covered by the original i)atent. Clalm 6, assuming its validity, 
must be narrowly construed, and, as so construed, held not infringed. 

2. WoÉns AND Phrases— "Clamp" — "Wedge" — "Draw" — "Dbawing." 

The words "clamp," "wedge," and "draw" convey a progressive con- 
ception of the application of mechanlcal force. "Clamp" représente one 
extrême; "draw" the other. To "clamp" is merely to fasten or secure. 
"Drawing" signifies active propulsion in addition. "Wedge" is an inter- 
medlate term, and looks both ways ; but, used in any accurate mechanlcal 
sensé, It looks more toward drawing thaxi it does toward merely elamping. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Clamp; Draw; Drawing; Wedge.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in equity by Hattie W. Bonnell against F. H. Ward. From the 
decree, both parties appeal. Affirmed on complainant's appeal, and re- 
versed on defendant's appeal. 

The following is the opinion of Veeder, District Judge, in the court 
below : 

Of the three clalms involved, 6, 10, and 16, I put aside elaims 10 and 16. 
The invention orlginally described and lllustrated, and shown by the appli- 
ance in évidence, does not disclose, in my opinion, any means to draw the con- 
duits in the bu.shlngs, which constitutes an essentlal élément of those two 
elaims. In other words, elaims 10 and 16 in the reissued patent, to that ex- 
tent, set up new matter. To my mlnd the three words "clamp," "wedge," and 
"draw" convey a progressive conception of the application of mechanlcal 
force. "Clamp" represents one extrême; "draw" the other. To clamp is 
merely to fasten or secure. Drawing signifies active propulsion in addition. 
"Wedge" is an intèrmediate term, and looks both ways; but, used in any 
accurate mechanlcal sensé, it looks more toward drawing tlian It does toward 
merely elamping. I am of opinion that elaims 10 and 16 set up new matter 
within the prohibition of the statute, and are therefore void. 

Claim 6, however, is not subject to that objection. It acourately describes 
and sets forth the essentlal éléments of the invention claimed. The invention 
is certainly not anticipated by anything shown in the proofs, and in the 
light of the prior art It is clear that it is a vaiuable and useful invention. 

€=9For otber cases see same topic & KEÏ-NUMBER in ail Key-Numbered Digests & Indexes 
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Whlle the défendant'a box Is not a Chlnese cbpy of the complainant's, It does 
embody ail the essentlal éléments of thls claim. 

My conclusion is tbat clalm 6 of the patent in suit is valld, not anticipated, 
and infringed by the défendant. 

Kay, Totten & Powell, of Pittsburgh, Pa. (W. P. Long, of New 
York City, of counsel), for complainant. 

W. P. Preble, of New York City, for défendant. 

Before COXE and WARD, Circuit Judges, and MAYER, District 
Judge. 

PER CURIAM. We concur in the opinion of the District Judge, 
except as to claim 6 of the patent to Bonnell, No. 921,584, for an outlet 
box for electric conduits. Assuming the patent to be valid, we think 
the claim should be narrowly construed, and that, so construed, the 
defendant's structure does not infringe. 



CHEATHAM ELECTRIC SWITCHING DEVICE 00. v. BROOKLYN BAPID 

TRANSIT CO. et al. 
(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 87. 

1. Patents <g=»283(2) — Suit fob Infringement — Défenses. 

The owner of a patent, who has recovered a judgment at law for Its 
Infringement, eannot thereafter maintain a suit in equity agalnst users 
wlth respect to the same devices ineluded in the judgment, and the use of 
which has ceased. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. <S=»283(2).] 

2. Patents <S=277 — Suit fob Infringement — Effect op Pbior Adjudication. 

That a jury in an action at law found that a patent was of a prlmary 
character, and that their verdict was aftirmed by an appellate court, does 
not fix the status of the patent as a pioneer in subséquent litigatlon between 
différent parties. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 435; Dec. Dig. 
<S=»277.] 

3. Patents <S=5l78 — Equivalents. 

The most generous équivalents of the éléments of a patented device 
can never go beyond the Invention revealed by the drawlngs and spécifica- 
tions, and assured by the claims. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 436; Dec. Dig. 
®=!>178,] 

4. Patents <S=112(3) — Suit fob Infringement— Estoppel. 

A patentée, who subsequently applied for another patent, which In In- 
terférence proceedlngs was awarded to another, is estopped to deny that 
there is a patentable différence between the device of such patent and 
that of his prior patent. 

[Ed, Note. — For other cases, see Patents, Cent. Dig. § 164; Dec. Dig. 
©=3112(3).] 

5. Patents <g=»237 — Evidence or Infringement — Similabity of Resums At- 

tained. 

Similarity of results accompUshed by two devices is not per se even 
évidence of équivalence or infringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 374, 375; Dec. 
Dig. <S=237.] 

©=»For othn cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexe» 
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6. Patents <g=32S—lNFBiNQEMENT— Electric Railway Switch. 

The Cheatham patent; No. 612,702, for an electric railway switch, held 
net infringed. 

7. WoRDs AND Phrases — ^"Spring Armattjbe." 

By the term "electro-magnet havlng a spring armature" is meant that, 
aecording to the strength of the current , energizlng the magnet, the 
switch-actuatlng current flows through a contact touching the armature 
by force of a spring, or through anpther contact by force of the magnet's 
attraction overcomlng the spring. 

8. WoBDs AND Phrases — "Parallel Contact Steips." 

The term "parallel contact strips," as used in describing a track 
switch, electrlcally actuated and used with and for trolley cars, means 
that the switch-actuating current flows through a circuit always com- 
pleted by the passage of the trolley wheel along the "contact strips," 
whlch together bridge the trolley wire and prevent the trolley wheel 
touching the same whlle passing the length of the strips. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in equity by the Cheatham Electric Switching Device Company 
against the Brooklyn Rapid Transit Company and others. Decree for 
défendants, and complainant appeals. Affirmed. 

For opinion below, see 229 Fed. 165. See, also, 227 Fed. 613. 

Appeal from final decree dismissing bill in equity on patents 612,- 
702 (claim 3) and 917,541 (claims 1 and 2), entered in the District 
Court for the Eastern District of New York. 

O. Ellery Edwards, Jr., of New York City, for appellant. 
Thomas J. Johnston, of New York City, for appellees. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judgg. Thèse patents were the subject of déci- 
sions in this court in Transit, etc., Co. v. Cheatham Electric, etc., Co.> 
194 Fed. 963, 114 C. C. A. 599, and Cheatham Electric, etc., Co. v. 
Transit, etc., Co., 209 Fed. 229, 126 C. C. A. 297, In the case first 
cited the claims there and hère in suit are set forth. The earlier pat- 
ent expired shortly after this action began. 

The patented device is for a track switch, electrically actuated and 
used with and for "trolley cars," Plaintiff first sued at la w, and re- 
covered damages for the use of a specified number of infringing 
switches of a style or design known herein as Type 14; it then filed 
a bill to reach certain other devices, similarly infringing, acquired or 
used after verdict. Thèse are the suits above referred to as having 
been before this court. 

The défendants hère are the same as in the prior cases, plus several 
other "surface car" companies operating on Long Island, and com- 
prised within what is commonly known as the Brooklyn Rapid Transit 
System. It was stipulated that certain of the défendants had within 
six years before suit used the Type 14 switch, but had discontinued the 
same, and that ail the défendants had within the period named used 
another switch, called herein Type 15. Patent 612,702 is the only one 
said to be infringed by this last type of switch. 

$=3For other caseg see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indezei 
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litigatîon over this patent, between the parties hère, or some of 
them, has been long and acrimonious, witfi the resuit that discussion 
had gone much beyond what we regard as the legitimate limits of this 
cause. Our décision will be confined to two points: (1) Is the plain- 
tiff entitled in this case to any recovery in respect of Type 14? (2) 
Does Type 15 infringe? 

[ 1 ] In respect of the first inqùiry,. the court below f ound as a fact 
that the Type 14 devices ascertained or admitted herein as having 
been used by any défendant — 

"had ail been removed froni the defçndant's System prtor to the time of the 
trial. They are the samé as the swltches for whlch the Transit Development 
Coihpany has been held reSponslble In the preceding suit." 229 Fed. 167. 

There is no reason to disagree with this conclusion, and plaintiff, 
having had jtldgment or decree in respect of the switches shown, must 
look to such judgment for satisfaction. 

Type 15 switfch is the'enibodiment of a récent patent to one CoUins 
(No. 1,15^,791); wherefore plaintiff contends: (i) That the date of- 
invention of Cheatham (Jits patentée) is earlier than that of Collins; 
and (i2) Cheathàm's was a "pioheer" invention, entitled to a range 
of équivalents wid© enough to cover, Type 15, despite many dissim- 
ilarities in structure. , 

It is urged that both thèse facts (and they are facts as distinct front 
arguments) are shown by: the record of, the case before us in 194 
Fed. 963, 114 C. C. À. 599, wherein Cheatham swore to his earlier 
inventive date, and this court is said to'have found or held that patent 
612,702 was a pidneer. The record îtf that case was ofïef-ed in évi- 
dence "in bulk" at the trial herein, and rejected. Such rejection was 
entirely right as to Cheathàm's alleged testimony respecting his date 
of invention, because the offer was not made on the ground of the 
witness' death or absence. Ecaubert v. Appleton (C. C.) 67 Fed. 924. 

[2] Nor did that record prove, nor tend to show, that Cheathàm's 
patent must be viewed as pioneer by the trial court, for to that extent 
does the contention go. In that action at law, it was quite properly 
left to the jury to décide whether the invention was of that primary 
character to which the convenient word "pioneer" had corne to be 
applied. We may assuine that the jury so found, and that their ver- 
dict becamè the law of the patent as bètween the parties to that suit. 
We so held in the subséquent equity action. 209 Fed. 229, 126 G. 
C. A. 297. But that such verdict, or the judgment entered thereupon, 
became an adjudication of status, décisive of the primary nature of 
the invention, and binding on ail subséquent trier s of facts in suits 
between différent parties, is a proposition mot to be sustained. We 
distinctly overruled it in Fotintain, etc., Co. v. Steel City, etc., Co., 
223 Fed. 544, 139 C. C. A. 134. 

[3] Before it iâ necessàry to consider whether, on the compétent 
and material évidence in this record, it is shown that Cheathàm's in- 
vehtion is primary, àt Whether, upon the widést range of équivalents, 
infringement can be discovered in the use of Type 15, the question 
arises whether Cheatham is not estopped to deny that Collins' is a 
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différent device, resting on a différent idea, and embodying an inven- 
tive thought wholly separate from that revealed by the patent in suit. 
It is obvious that the most generous équivalents can never go beyond 
the invention revealed by drawings and spécifications and assured by 
claims. Groth v. International, etc., Co., 61 Fed. 284, 9 C.C. A. 507. 

[4] It appears that Cheatham filed an application for a patent, sub- 
stantially when Collins did, in 1911 ; an interférence resulted, and Col- 
lins won, receiving his patent above referred to. Cheatham's verified 
application is in évidence. It is not doubted that Cheatham described 
substantially, if not exactly, what Collins did, and therefore in 1911 
asserted in effect that there was a patentable différence between M^hat 
was already covered by No. 612,702 and what he asked for, but found 
Collins entitled to. No range of équivalents can overcome a patentable 
différence ; nor is the truth of this statement impaired by the f act 
that a patentable improvement may in use be applicable only to a major 
device covered by an earlier patent. 

It is conclusively presumed that, no one knows as thoroughly as 
does the inventor what are the limits of his own inventive thought; 
most of the doctrine of claims rests on this presumption. It foUows 
that, when Cheatham applied for (in substance) a patent on Type 15 
switch, he thereby affirmed that he did not think or believe that what 
he wished to patent was covered by his own or any other existing grant 
of monopoly. The conclusion is that what Cheatham declared to be 
patentable as against himself (inter alios) is to be taken as not em- 
braced in No. 612,702, and by his own assertion, and therefore does 
not infringe. This is the doctrine of McClain v. Ortmayer, 141 U. 
S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800, and singularly applicable to the 
facts at bar. 

Since it may be contended that Type 15, and Collins' device gener- 
ally, though sufficiently novel to warrant patenting, nevertheless em- 
braces matters protected by the patent in suit, and must therefore pay 
tribute, we proceed to ascertain what this record shows in respect of 
the nature of the patent under considération. In the décision below, 
and the several other opinions there referred to, the arrangements and 
opération of Cheatham's switch are fuUy set forth. In our judgment 
the invention is very far from meriting such descriptions as were given 
of pioneer devices in Wagner, etc., Co. v. Wyckoff et al., 151 Fed. 
589, 81 C. C. A. 129, and Autopiano Co. v. Amphion, etc., Co., 186 
Fed. 163, 108 C. C. A. 291. 

[5-8] The only claim alleged as applicable to Type 15, is No. 3, 
of 612,702. See 194 Fed. 964, 114 C. C. A. 599. That claim is for 
a combination of old and well-known parts, producing an effect which, 
of course, could not be patented, and as to which similarity of resuit 
is not (per se) even évidence of équivalence or infringement. Burr v. 
Duryee, 1 Wall. (68 U. S.) 572, 17 L. Ed. 650; Westinghouse v. Boy- 
den, etc., Co., 170 U. S. 537, 18 Sup. Ct. 707, 42 h. Ed. 1136. One of 
the enumerated éléments of that combination is an "electro-magnet 
having a spring armature," which means that, according to the strength 
of the current energizing the magnet, the switch-actuating current 
flows through a contact touching the armature by force of a spring. 
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or through another contact by force of the magnet's attraction over- 
coming the spring. Another élément is described as "parallel contact 
strips,"' a phrase meaning that thé switch-actuating current flovvs 
through a circuit always completed by the passage of the trolley wheel 
along the "contact strips," whîch together bridge the trolley wire and 
prevent the trolley wheel touching the same while passing the length 
of the said strips. Whenever the trolley wheel is not présent to com- 
plète the circuit, there is no complète path (in Cheatham's device) for 
the switch-actuating current. 

Thèse éléments are vital to the claim in suit. Type 15 switch uses 
neither of them, and would not operate if they were présent. 

We need not go further^ for we find it difficult to imagine a patent 
so primary as to entitle the inventor to an equivalency such as is hère 
demanded ; but as this patent is a narrow one, both by the very spécifie 
language of its own claim and by its nature (in view of the prior art), 
we are of opinion that Type 15 does not infringe, and uphold that 
finding of the court below in favor of those défendants against whom 
plaintiff héretofore recovered judgment at law because of their use 
of Type 14. No judgriient or decree', based on the use of an infring- 
ing article, can ever prevent the same défendant from using a non- 
infringing one. Such judgment or decree may limit available dé- 
fenses, but it can do no more. 

Let the decree be affirmed, with costs. 
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IRVING-PITT MFG. CO. v. BLACKWELD-WIELANBY BOOK & STATION- 

EIIY CO. ^ 

(Circuit Court of Appeals, Eightli Circuit. December 4, 1916.) 

No. 4681. 

1. Patents <S=>297(2) — Suits for Inpringembnt — Effect of Priob Décisions. 

In patent causes, i)rior décisions of otlier courts are not concluslve, but, 
if based on substantlally the saïue évidence, sliould be followed unless the 
second court Is clearly of a différent opinion. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 482; Dec. Dlg. 
€=>297(2).] 

2. Patents <g=322 — Inpringembnt — BQUIVAI,E^fTS. 

Tlie range of équivalents to whieh a patentée Is entltled dépends upon 
and varies wlth the extent and nature of the invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 24; Dec. Dlg. 
©=522.] 

3. Patents <S=>328 — Validitt and Infringement — Loose-Leaf Bindeh. 

The Pitt patent, No. 778,070, for a loose-leaf blnder, in view of the 
prlor art is entltled to a comparatively llmited range of équivalents, and 
as so construed held not infringed by the blnder of the Watson patent, 
No. 1,049,785. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by the Irving-Pitt Manufacturing Company against 
the Blackwell-Wielandy Book & Stationery Company. Decrçe for de- 
fendant, and complainant appeals. Affirmed. 

Dean S. Edmonds and John C. Pennie, both of New York City (Pen- 
nie, Davis & Marvin, of New York City, on the brief), for appellant. 
Bruce S. ElHott, of St. Louis, Mo., for appellee. 

Before SMITH and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

SMITH, Circuit Judge. The complainant, the Irving-Pitt Manu- 
facturing Company, a corporation, is the owner of letters patent No. 
778,070 granted December 20, 1904, to the Irving-Pitt Manufacturing 
Company of Kansas City, Mo., a copartnership, assignée of William 
P. Pitt for an improvement in loose-leaf books. In Irving-Pitt Manu- 
facturing Co. V. Twinlock Co. (McMillan Book Company, intervener) 
220 Fed. 325, in the District Court for the Southern District of New 
York presided over by Judge Rose of Maryland, it was determined 
that this patent was valid. This case was affirmed on appeal on the 
opinion filed below in 140 C. C. A. 603, 225 Fed. 1022. The évidence 
as to the prior art was substantlally the same in that case as in this one. 

[1] In Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485, 20 Sup. 
Ct. 708, 44 D. Ed. 856, in speaking of the efïect of such a décision under 
the rule of comity, it is said : 

'. ''Comity is not a rule of laW, but one of practlce, conVeniencfe, and expe- 
dîency. It is soinething more than mère courtesy, which Implies only défér- 
ence to the opinion of others, slnce it has a substantial value in securing unl- 

®=5For other casés see same topic & KEY-NUMBBR in ail Key-Number«d Dlgesta & Indexes 
238 F.— 12 
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formlty of décision, and dlscouraglng repeated Utlgatlon of the same question. 
But its obligation is npt imperatlve. If it were, the indiscreet action of one 
court mlght become a précèdent, increaslng in welght wltli each successive ad- 
judication, until tlie whole country was tled down to an unsound princlple. 
Comlty persuades, but it does not command. It déclares, not how a case shall 
be declded, but how it may with propriety be deelded. It recognizes the fact 
that the prlmary duty of erery court is to dispose of cases a.ccording to the 
law and the facts ; in a word, to décide them right. In dolng so, the judge is 
bound to détermine them according to his own convictions. If he be clear in 
those convictions, he should follow them. It is only in cases where, in his own 
mihd, theré may be a doubt as to the soundness of his vlews, that comlty 
cornes In play and suggests a unlformity of ruling to avoid confusion, until a 
higher court has settlèd the laW. It demands of no one that he shall abdlcate 
his indlvidual judgment, but only that déférence shall be paid to the judgments 
of other co-ordinate tribunals. Clearly it applies only to questions which 
hâve been actually declded, and which arose under the same facts. 

"The obligation to follow the décisions of other courts in patent cases, of 
course, , increases In proportion to the number of courts which hâve passed 
upon the question, and the concordance of opinion may bave been so gênerai as 
to become a controUing authority. So, too, if a prior adjudication has fol- 
lowed a Bnal hearing upon pleadings and proof s, especlally after a protracted 
lltigatlon, greater welght should be given to it than if It werè made upon a 
motion for a preliminary injunction." 

The opinion in that case by Mr. Justice Brown has been repeatedly 
follo^v;ed in the various Circuit Courts of Appeals in the United States. 
It was first f ollowed in this circuit by Judge Adams, District Judge for 
the Eastern District of Missouri but later a judge of this court and 
who recently departed this life to the great sorrow of ail his associâtes, 
in New York Filter Mfg. Co. v. Jackson (C. C.) 112 Fed. 678. 

It was cited by this court, though not in a patent case, in Plattner 
Implement Co. v. International Harvester Ca, 66 C. C. A. 438, 133 
Fed. 376. It was cited in a patent case in an opinion by Judge Adams 
speaking for this court in Torrey v. Hancock, 107 C. C. A. 79, 184 
Fed. 61, 69. In Doelger v. German-American Filter Co., in the Cir- 
cuit Court of Appeals for the Second Circuit, 122 C. C. A. 472, 204 
Fed. 274, the court said : 

"The doctrine of stare decisls applies. Though the décisions of other courts 
are not concluslve upon us, an orderly administration of the law requires us to 
follow them when based upon substantlally the same facts, unless we are 
clearly Of a différent opinion." 

In National Electric Signaling Co. v. Telefunken W. T. Co., in the 
Circuit Court of Appeals for the Second Circuit, 137 C. C. A. 353, 355, 
221 Fed. 629, 631, it is said : 

"Comity, though it does not compel us to follow the décision In the First cir- 
cuit, certalnly does requlre us to do so unless we are strongly persuàded that 
the décision Is erroneous. In view of the fact that the apparatus of the clalms 
in question has never, so far as we can flnd, gone into commercial use ànd has 
been limited, by a court havlng co-ordinate jurisdiction wIth this court, to ap- 
paratus described and shown, we should be very sure of oUr posltioh before In- 
terpreting the clalms so that they will practically dominate the art." 

The Circuit Court of Appeals of the Second Circuit, in Baldwin v. 
Abercrombie & Fitch Co., 228 Fed. 895, 898, 143 C. C. A. 293, quoted 
the opinion of Mr. Justice Brown in Mast, Foos & Co. v. Stover Mfg. 
Co., supra, substantially as we hâve quoted it. It will thus be seen 
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that, while the décisions in the Second circuit in Irving-Pitt Mfg. Co. 
V. Twinlock Co. are exceedingly persuasive and would in the absence 
of a clear conviction upon our part bé conclusive, the complainant nec- 
essarily takes those décisions subject to ail the weakness shown tbereby 
in its case. In that case the défense was invalidity of plaintifif's patent 
and noninfringement. Briefly stated, the plaintifï's device consists of a 
curved métal which assumes the ordinary shape of the back of a book 
and constitutes a spring. The edges of this métal are turned up and in 
so as to constitute a bearing or barrier. Between thèse bearings or 
barriers are inserted two plates with half hooks attached. Thèse plates 
meeting each other along the entirç length, the one having a V-shaped 
projection and the other a V-shaped dépression also along its entire 
length forming a toggle joint. Thèse plates extend to the bearingSi or 
barriers mentioned on the sides of the spring-back. When the tog'glç 
joint is depressed, the spring-back throws the ends of the hooks or half 
rings in contact thus making of them complète rings which bind the 
inclosed manuscripts. When the hooks are thrown apart, the toggle 
joint is thrown upward until it passes the center, and, to prevent it 
from passing up so high as to unjoint it, a cover is put down over the 
hooks or half rings the edges of this top plate inclosing the back or 
spring plate. This may or may not be close against the back or spring 
plate. The shape of the back or spring plate and its material is such 
as to bringa pressure upon the hook plates and cause the hooks to open 
or shut with a snap. 

On the other hand, the défendant is manufacturing under the patent 
No. 1,049,785, issued to Richard M. Watson January 7, 1913, upon 
an improvement in loose-leaf binders. This is best illustrated by Figure 
2 of the drawings accompanying his application which was as f oUows : 




There are no plates of the character used in complainant's patent. 
In a curved back such as used by complainant but in the actual manu- 
facture of less résilient métal, and there was no provision that the 
back should be of résilient métal, the wires indicated in the drawings 
forming a toggle joint at "1" but by reason of the form of the wires 
when the hooks which were an intégral part of thei same were pulled 
apart the wires expand in length simply using the back plate not as à 
spring but as bearings or barriers by which the wires are lengthenèd 
and so narrowed, In other words, the complainant's patent is whoUy 
dépendent upon the curved shape of the back or spring plate, and its 
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resiliency, while the defendant's patent does not at ail dépend upon 
either, but upon the spring character of the wires as iiidicated. We 
do not mean: that with even the least résilient of metals and a curved 
back there would be no tendency of the back to give and return to its 
position af ter the toggle joint has passed the center, but that the Wat- 
son patent Would operate in a firm case in which there was no spring 
to the back at ail. In other words, in defendant's structure any spring 
that may hâve cOme ffom the back as previously indicated is purely in- 
cidental and not àt ail f unctional. 

This brings us to thè question of the rank of the complainant's patent 
as primary or otherwise and to how far the complainant was entitled 
to équivalents. 

In Irving-Pitt Mfg. Ço. y. Twinlock Co. (D. C.) 220 Fed. 325, Judge 
Rose said : 

"The inventor wa^ far frorii the flrst comer Into thls général fleld. Many 
patents for varlous foriiis of such books, or of devlees to f orm a part of 
them, had preceded his. As under such circumstances is to be expected, the 
McMillan flnds most or ail of the separate éléments of complainant's combipa- 
tion in. the prior art. That, however, is unimportant, if in fact complainant 
has made a new and useful combina tion of sonie of thèse éléments and in 
doing so has exercised what is (for want of a better term) called inventive 
genius." 

Again, speaking of the tenth claim of the complainant's patent, he 
says: 

"It is very old to fasten one thing to another by a strip of cloth. Complain- 
ant has no right to monopolize any other way of doing this than that claimed' 
la his patent." 

[2] In Paper Bag Patent Case, 210 U. S. 405, 28 vSup. Ct. 748, 52 L. 
vEd. 1122, the court said : 

"The right view is expressed in Miller v. Eagle Mfg. Co., 151 TJ. S. 186, 207 
114 Sup. et. 310, 318 (38 L. Ed. 121)], as foUows: 'The range of équivalents 
dépends upon the extent and nature of the invention. If the invention is 
broa.d and primary in its character, the range of équivalents vcill be corre- 
spondlngly broad, under the libéral construction which the courts give to such 
Inventions.' And thls was what was decided in Kokomo Fence Machine Case 
[189 V. S. 8, 23 Sup. Ct. 521, 47 U Ed. 689] sUpra, Clmlottl Unhairing Co. v. 
American Fur Refining Co., [198 U. S. 390, 25 Sup. Ct. 697, 49 L. Ed. IIOO] 
supra, and Computing Scale Co. v. Automatic Scale Co., 204 IJ. S. 609 [27 Sup. 
Ct. 307, 51 L. Ed. 645], It is from the second of those cases, as we hâve seen, 
that the citation is made which petitioner contends the point of law upon 
which infringement dépends is formulated ; but it was said in that case: 'It 
Is well settled that a greater degree of liberality and a wider range of 
équivalents, are permitted where the patent is of a ploneer character than 
when the invention is simply an Improvement, may be the last and successful 
step, in th© art theretofore partially developed by other Inventors in the same 
fleld.' 

'^It is manifest therefore that it was not meant to décide that only ploneer 
patents are entitled to Invoke the doctrine of équivalents, but that it was 
decided that the range of équivalents dépends upon and varies with the degree 
of Invention. See Ives et al. v. Hamllton, Ex'r, 92 U. S. 426 [23 L. Ed. 494] ; 
Hoyt V. Horne, 145 U. S. 30â [12 Sup. Ct. 922, 36 L. Ed. 713] ; Deering v. 
Winona Hàrvester Works, .155 U. S. .286 [15 Sup. Ct. 118, 39 L. Ed. 153]; 
Walker on Patents, § 362; Boblnson on Patents, § 258." 
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' In the récent casé of Moon-Hopkins Billing Machine Co. et al. v. 
Dalton Adding Machine Co. et al., — - C. C. A. — , 236 Fed. 936, this 
court said: ' . 

"The rlght of a patentée to the mechanical équivalents of his structure or 
dévice Is proportloned to the position of hls invention in the art tô w^hlch it 
relates. If the invention is a ploneer or prlmary one, his riglit is broad and 
eomprehensive ; if but for a slight improvement it Is correspondingly narrow. 
Between the two extrêmes the measure of équivalents varies accordingly." 

[3] We hâve examined the many patents introduced and are of the 
opinion that, owing to the state of the art at the time oï complainant's 
patent, it was entitled to a comparatively limited scope of équivalents, 
and the defendant's book does not in this view infringe the patent of 
complainant, and the decree of the District Court, having b.een to the 
same effect, is affirmed. 



COLUMBIA MACHINE & STOPPER CORP. v. ADRIANCE MACH. WORKS, 

Inc., et al. 

SAME v. FERD. NEUMER, Inc. 

(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 13. 

Patents <©=»328 — iNi'RiNQEMEN'r^BoTTLE CaPping Machine.' ' 

The Lawson patent, No. 1,005,406, for a bottle capping machine, held 
infringed by a modlfled structure bullt by défendants. 

Appeals from the District Court of the United States for the Eastern 
District of New York. 

Suits in equity by the Columbia Machine & Stopper Corporation 
. against the Adriance Machine Works, Incorporated, and Benjamin 
Adriance and against Ferd. Neumer, Incorporated. From orders grant- 
ing supplemental injunction, défendants appeal. Affirmed. 

For former opinions, see (D. C.) 226 Fed. 203 ; 226 Fed. 455, 141 
C. C. A. 198. 

The following is the opinion of Veeder, District Judge, in the court 
below : 

I hâve no doubt of the valldlty and propriety of the complainant's procédure 
under the clrcumstances. After ail, the Issue must be determined by a com- 
parlson of the two mechanical structures. 

In thelr altered machine the défendants employ, instead of a vertical shaft 
extending through the base for the purpose of rotating the bottle support, a 
shaft vi'hieh is eut off above the base, but which is positively cojinected to an 
auxiliary shaft extending into the base for the purpose of rotating the bottle 
support, thereby performing the identlcal funetion vs'hieh the lower part of 
the main shaft performed in the machine adjudged to be an infringement. There 
has been no change In the manner in which the cam and concentrle bottle 
support are rotated In the défendants' new machine. The cam Is secured to 
the main shaft, and the bottle support, which Is concentrle wlth the main 
shaft, is rotated througb a gear near its periphery by the auxiliary shaft, 
which is geared to the main shaft and partakes of Its motion. The complaln- 

- 4=>Par other cases sae sam» toplc & KBY-NUMBEH lu M Key-Numbered Digests & Indexas 
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ant'S comblnatlon bas been held to be norel and meritorlous, and as sticb 
entltled ito a falr range of équivalents. , 

ï am of opinion tbat tbls machine infrlnges daim 6 of tlie patent in suit, 
and the complainant's motion Is granted. 

Alfred C. Coxe, Jr., of New York City, and John W. Steward, of 
Paterson, N. J., for appellant Adriance Co, 

Tomlinsdn, Coxe & Tomlinson, of New York City, for appellant 
Ferd. Neumer, Inc. 

Henry D. Williams, of New York City, for appellee. 

Bçfore WÀRD and ROGÈRS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

PER CURIAM; Decrees affintied. 



GHMER PAHB KEOISTER CO. T. OHME5R et «1. 

{Carcult CkJurt of Appeals, Slxth Circuit December 16, 1916.) 

No. 2857. 

1. PATKHTè é=»3!28— IKVisN'noN — Operatino Meanb roB FA*ii 'EsoreTiiBS. 

The Ohmer and Tyler reissue patent, No. 11,911 (original No. 635,343), 
for mechanism for operatlng tare reglsters, clalms 12 and 13, construed 
broadly, arevoid for lack of invention, in vlew of the prior art. 

2. Patents èsalt— Invention — Scope of Patent. 

In considerlng thfe scope of an invention, to détermine whether the 
advance made amounts to invention or onlj^r. mechanical skill, the ques- 
tion is one of fact, takiiig into aecount thé èntire prior art. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. Si 16, 17; Dec. 
Dtg. ®=»17.] 

3. PATENTa <g=»328— Validitt and Inïkingkment — Faée BfccOBDEB. 

Tfie Ohmer patent, No. 646,757, for a fare recorder, in view df the 
meritorlous resuit obtained by the comblnatlon, marking a substantiel 
advance in the art, (Mscloses invention and is valid; lalso held infriuged 
as to claims 4, 6, and 13, and not infrlnged as to clalms 7 and 14, 

4. Patents <a=>26(2) — Combinations — Combination ob Açcikexsation. 

To cbnstitute a comblnatlon, and not merely an aggregatlon, It lé not 
necessary that ail the constltuents so enter into the combination as to 
coact ail the ttme with ail the others, or change the mode of connection 
wlth every other; but It is suffîcieot that the éléments so coact that as 
a conséquence of thelr union a new and useful: resuit, and not a mère 
aggregation of several résulta, foUowsw 

[Ed. Note. — ^For Other cases, see Patents, Cent. Dlg. | 28; Dec Dlg. 
«=s>26(2).} 

5. Patents <©=>32i8 — Infbingkmknt — Fahe Begisteb. .[. ., 

The Ù!hmer, Tyler, and Breldenbach patent, No, 694,322, for a fâre 
registe^r, narrowly construed, &a reqùireid by the priof time recorder art, 
AeW not infrjuged. 

6. Patents «=>S6— ^Priob Abt— Analooous Akts. 

Thé time recorder art: i« analogous to the tare reeorder art ; 
[Ed. Note.-^For other cases, see Patents, Cent Dig. { 89; Dec. Dig. 
- 4=956,] 

â=3For other casM aee same topic & KBY-NUMBER in ail Kcy-Numbered DiseaU A Indexes 
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7. Patents ig=>22 — Infringement — Mechanical Equivalents. 

The doctrine of meçhanlcal equivalency requlres that the resuit be ac- 
complished In substantlally the same way, and the range of équivalents 
dépends upon the advance made by the Inventer in the art. 

[Kd. Note.— For other cases, see Patents, Cent. Dig. § 24; Dec. Dlg. 
■@=22.] 

8. Patents iS=ie5 — Consthuction — Voluntaby Limitation. 

An tntentlonal limitation by a patentée is none the less effective, be- 
eause unnecessary or self-imposed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dlg. 
<©=165.] 

Appeal f rom the District Court of the United States for the South- 
ern District of Ohio ; John E. Sater, Judge. 

Suit in equity by the'Ohmer Fare Register Company against Wilfred 
I. Ohmer and others. Decree for défendants, and complainant appeals. 
Reversed. 

R. J. McCarty, of Dayton, Ohio, for appellant. 
H. A. Toulmin, of Dayton, Ohio, for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

KNAPPEN, Circuit Judge. Suit for infringement of three patents 
relating, respectively, to street car fare registers or fare recorders. 
The appeal is f rom a decree dismissing the bill for noninfringement. 

[1] The first patent (reissue No. 11,911, May 28, 1901, to John F. 
Ohmer and another), relates to means for operating fare registers. 
The original patent issued October 24, 1899, and was foUowed by an 
intermediate reissue October 13, 1900. The patent expired pending 
this appeal. When the original patent was applied for (January 19, 
1899), registers covmting and indicating a single class of fares were 
old; and multiple fare registers — that is to say, registering two or 
more classes of fares — were not new. Such multiple registers were 
not only of the portable class, such as illustrated by Hornum's 1875 
patent, and that to Ohmer himself issued in 1896, but included several 
types designed for permanent attachment to the car, as illustrated by 
the patent to Boyd (1896), which registered three separatç classes of 
fares, the Wright patent (1896), also registering three classes of fares, 
and the patent to Ohmer himself (1897), adapted to aplurality of fares 
(the drawings showing five différent classifications) ; and Kelch had, 
in 1898, applied for a patent (granted in 1902) disclosing mechanism 
for not only indicating and counting, but also for recording, two or 
more classes of fares. At least one three-fare register was in com- 
mercial use when the patent in suit was applied for. 

The reissue in suit has no relation to the mechanism for indicating, 
registering, or recording fares. It relates merely to mechanism for 
operating or actuating the registering mechanism. The patent does not 
even mention fare recorders, although the means in question are obvi- 
ously adapted to actuating the mechanism therefor, as wellas that for 
counting and registering. The means illustrated and described in the 

®=3For other casea see aame toplc & KEY-NUMBER in ail Key-Numbered Dlgeats ^'Indexes 
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patent înclude a séries of vertically movable slides, each having a 
laterâlly projecting foot, and adapted each to engage, and actuate a 
given séries of registering wheels and â fare display tablet. The in- 
vention, as stated in the patent, comprises means for actuating thèse 
slides "separately and at différent times." The actuating means con- 
sist of a depending arm carried by a horizontally sHdable carriage, and 
adapted to be sHd under the foot of the vertical slide associated with 
the desired bank of fare register wheels. The turning, by the conduc- 
tor, of a rod conveniently disposed in the' car (until the pointer on a 
dial indicates the fare collected), actuates a chain gear which moves 
the carriage to the desired position. This sets the -actuator. A pull, by 
the conductor, on a rope connected with the transverse bar lifts it and 
in turn the depending arm, and thereby raises the vertical slide which 
actuates the register wheel. 

Thè patent has 13 claims, Nos. 12 and 13 being the only ones in 
issue. Each of the first 5 claims contains as éléments both the horizon- 
tal and vertical sliding members referred to. Claims 6 to 11 are some- 
what broader. Claim 12 is printed in the margin.^ Claim 13 drffers 
f rom claim 12 only in çalling for the second movement of the actuating 
device "in planes at an angle to the plane of said initial movements," 
and for parallel relation between the two operating members, which in 
plaintiff's mechanism, as disclosed and as manufactured, are the set- 
ting rod and the actuating rope. 

Défendants' operating means may be thus compared and contrasted 
with plaintiff's: (a) Défendants' actuating device, instead of being 
a depending arm of a transversely moving carriage, is a sleeve (splined 
upon a shaf t) itself made to slide transversely of the machine, and 
carfying two oppositely disposed projections; (b) défendants' actu- 
ating device, instead of being brought into initial position .by the turn- 
ing of the rod which actuates the carriage f rom which the actuating 
arm dépends, is brought into such initial position by means of a: car- 
riage or block between whose lugs the actuating member lies loosely, 
thé carriage being mounted upon a screw shaft adjacent to the shaft 
carrying the actuating member; the revolving of the screw shaft by 
means of a rod causing the carriage to move upon its shaft, and thus 
the actuating member to move upon its own separate shaft; (c) de- 
fendants' actuating device, instead of being actuated by the lifting 
(throUgh the rope) of the transversely moving member carrying the 
depending arm, is so actuated by the reciprocating movement, trans- 
versely of.thé machine (through the opération of a separàite rod con- 
trolled by the conductor), of a shaft which, through suitable gears, 
turns the shaft on which the actuating device is Splined, so bringing one 

i"12. In operating mean.s for fare reglstérs, the comMnation of an actuating 
device adapted to be Inltlally moved to varlous positions to engagé tneiehanism 
of a farei register, and adapted to be subsequently mpved to actuate' sald fare 
register. njechanism, operating members connected with said açtàatlng device 
and attached to a car, one of said operating members being adapted to shift 
said actuating device in its first or initial movement, and the other of said 
operating members being adapted to operate said actuating device in Its sec- 
ond or subséquent movements." 
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o£ the projections thereon into engagement with the registeringmech- 
anism. Défendants' operating menibers are thus two separate rods, 
as compared with plaintifif's rod and cord; the two rods being disposed 
in the car parallel to each other. Défendants' operating meçhanism 
dififers: materially from that of plaintiff, especially in the second actu- 
ating movement ; but the claims in suit, if broadly construed, read up- 
on défendants' device. An important question is whether, in view of 
the piior art, the claims are valid, if construed broadly enough to 
cover défendants' meçhanism. . , •::, 

No invention was involved in the first élément of the combination 
of thedaims in suit, viz., an actuating device adapted to be moyed, 
first, to the appropriate setting position, and, second,; to actuate the 
registering meçhanism ; nor in making the planes of the two move- 
ments in angular relation to each other. Such devices were common. 
not only in the related arts, but in the fare register art itself ; several 
of the devices disclosing actviators in the form of slides. For example : 
In the Roney and Mead voting machine patents (the votingjregister art 
is analogous to that of fare registers^) the actuator moves si4ewise to 
engage the recorder slide and vertically to actuate it. In the Howe 
voting machine patent a crank handle operated by the voter moves a 
sliding block in position to actuate the desired slide, and the movement 
of the turnstile as the voter leaves the booth opérâtes gearing which 
actuates the slide and records the vote. The plane of the second move- 
ment is angular to that of the first. It is enough, however, to refer to 
Ohmer's 1897 fare register patent, which discloses a plurality of slides 
radially mounted, an actuator in the form of a finger on a rod, mov- 
able to position to engage and actuate any one of the slides, as directed 
on the dial by the position of the pointer on the operating rod; the 
actuator being set by the rotation of the rod and actuated by a sliding 
movement outwardly. If it be thought that invention can be found in 
raising the actuating meçhanism by means of a vertical slide, it is 
enough that the défendants hâve not that device. 

It is évident that any invention which may be found to exist in the 
broad claims in suit must réside in the inclusion in the combination of 
two operating members, both connected with the actuator; the one 
adapted to shift it into setting position, the other to actuate it. (We 
pass for the présent the parallel position of the two operating members 
called for by claim 13.) In the fare-registering devices of Kelch and 
Boyd a separate operating device (in those cases a cord) is employed 
for each class of fare to be registered. In the Ohmer 1897 patent a 
single rod is employed for both the setting and actuating movements— 
the rotary movement of the rod setting the actuator, and the longitudi- 
nal movement giving it an outward sliding motion. The inventors in 
the patent in suit which we are now considering distinguish their oper- 
ating device as an improvement over such methods of opération. The 
ultimate question would seem to be whether, in view of the prior art, 
the broad employment of separate setting and actuating memberS, in- 
cluding their arrangement in the car, involves invention ? 

'In Ohmer's 1897 fare register patent the meçhanism was treated as appli- 
cable to operating a cash register from distant points. 
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According to Wright's f are indicator and recorder patent (1896), the 
desired courtting and indicator wheel and the recorder wheel are oper- 
ated by a cord in the car operated by the conductor ; another cord, 
also in the car, is used for actuatiiig the recording mechanism. In the 
Kennelîy fare register patent (1895) the turning of a shaft by the 
conductor pùts an actuator into operative connection with one of the 
two registers ; a pull upon a separate rod moves the actuator and thus 
the register. True, in Wright's device the separate classifications are 
dollars, dimes, and cents, and his cords did not effect the same move- 
riients as plaintiflf's rod and cord; and in Kennelîy the sélection is 
between "up" and "down" f ares, and is made only at the beginning of 
the respective' trips. But manifestly Wright's mechanism is equally 
adapted tô thrèe classifications of fares, and illustrâtes an arrangement 
of opefating members within the car. Kennelly's mechanism is like- 
wise adapted to the performihg of both opérations in the case of each 
fare. Kennelly's mechanism, howéver, was opérable only at the regis- 
ter.' And it is said that the one-rod setting and actuating mechanism 
of Ohmer's 1897 patent was not suitable to long cars by reason espe- 
cially of the tendëncy of the rod to sag and thus interfère with its effec- 
tive longitudinal movement. It is urged that a valuable and novel fea- 
ture is thtis' f ound in the parallel arrangement within the car of two 
operating members (setting and actuating respectively) accessible to 
the conductor at a variety of positions within the car. In fact, the 
claims in suit call only for an attachment of the two operating mem- 
bers tothe car. But, disregarding this, it is obvious that, so far as the 
setting mechanism is concerned, the device of Ohmer'S' 1897 patent had 
the useful feature of accéssibility generally in the car claimed for the 
mechanism pf the patent in suit. In view of this earlier Ohmer device,. 
and the devices of Wright and Kennelîy, it is difficult to find invention 
in the employment of tvvo separate members (in place of a common 
membér) for the setting and actuating opérations, respectively i and it 
would seem that, in view of the common use of côrds for mère pur- 
poses of pull, riot only in the arts generally, but in the fare counter 
and register arts in particular, the employment of a cord would natural- 
ly suggest itself to a skilled mechanic as avoiding the difficulty said to 
hâve been experienced with Ohmer's single rod setting machine. See 

Vulcan Soot Gléaner Go. v. Diamond Co., 237 Fed. 818, C. C. A. 

, decided by this coutt November 8, 1916. 

Wé cannot; think that, in view of the prior art, the mère disposing 
of the setting and actuating members in parallel relation to each other, 
or so as to be opérable in a part of the car remote f rom the machine, 
involves any degree of invention. Aron v. Manhattan Ry. Co., 132 U. 
S. 84, 10 Sup. et. 24, 33 h. Ed. 272 ; Akers Co. v. Great Lakes Works, 

237 Fèd. 359, - — C. C. A. , decided by this court November 8, 

1916. 

[2] We are cited to no référence in the prior art fully anticipating 
the patent in suit. But we are considering the scope of invention, not 

» Having In mlnd what has been said about Kennelly's dlsclosure, claim 12 
In suit cari be made to read Uterally upon it, although this fact is by no meana 
conclusive of the question of invention. 
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anticipation ; and in such ihquiry the question is one of f act, taking 
into account the entire prior art, whether the advance madé in the 
given case amounts to invention or only mechanical skill. Hentiart v. 
Youngstown Co. (C. C. A. 6) 191 Fed. 579, 112 C. C. A. 185; Ferro 
Concrète Co. v. Concrète Steel Co. (C. C. A. 6) 206 Fed. 666, 668, 
124 C. C. A. 466; Ft. Pitt Co. v. I. & M. Mfg. Co. (C. C. A. 6) 232 
Fed. 871, 875, 147 C. C. A. 65. AU éléments of the prior art hâve a 
bearing upon the question of invention ; it being unnecessary to a find- 
ing of lack of invention that every élément be found in one embodi- 
ment. Zimmerman v. Machinery Co. (C. C. A. 6) 232 Fed. 866, 868, 
147 C. C. A. 60; Keene v. New Idea Spreader Co. (C. C. A. 6) 231 Fed. 
701, 708, 145 C. C. A. 587; Ft. Pitt Co. v. I. & M. Mfg. Co. (C. C. A. 
6) supra, 232 Fed. at page 874, 147 C. C. A. 65.* 

Défendants contend that plaintifï's patent is confined to means for 
operâting the sliding mechanism disclosed.'* But, passing this conten- 
tion, and assuming that the narrow claims may involve inveiition, we 
are disposée to think, upon a considération of the entire priçr art ad- 
duced", that th« claims in suit, if construed broâdly enotigh to cover 
defendaiits' mechanism, would be void for lack of invention. ■ In reach- 
ing this; conclusion we hâve not overlooked the considération; of com- 
mercial sticcess. But, while public favor is to be considered >vhere 
invention is in doubt, yet not only is it not otherwise important; (Cin- 
cinnati Traction Co, ;v.; Pope [C.C. A. 6] 21û-Ped. 443, 44^rl27 C. C. 
A. 175), but in the instant case the record does not show that tK'è com- 
mercial success of plaintifif's deviCe is appreciably contributed to by 
the mechanism of the claims in suit. For ail that appears in the record, 
the success may be due largely, if not entirely, to other features of in- 
vention or construction, including the deyices of the other patents in 
suit. 

[3] The second patent in suit is No. 646,757, April 3, 1900, to 
John F. Ohmer. It relates to improvements in multiple f are rècord- 
ers. As stated ip the spécification, the improvements in a bfbadsense 
"comprise mechanism by means of which printed statements, injpresr 
sions, or recprds of the différent classifications of fares, of the mojçi'th 
and day of the différent trips, and of the number of the registér friay 
be taken on â single sheet and by a single opération." Xhe invention 
does not cover the registering mechanism, nor bas the .patent any 
relation to the means for operâting either the registering or recording 

* It is notlceable ttiat défendants' setting mechanism, vlz., the sorew shaft 
carrylng a travellng block, embraclhg an actuator on another shàft, is an old 
4evlee, found in substance, for example, in the Chamberlain addlng machine 
mechanism patent (No. 582,980). 

» The spécification states that "the présent invention comprises means for 
actuating the slides B separately and at différent times to operate the mech- 
aulsms of the reglster" ; and, again, "We do not wlsh to bè restricted to the 
présent means shown for moving the carrlage or slide, as it is possible to do 
this by other and différent means f rom those shown and descWbed ; but we de- 
Aire to clalm, broadly, a carrlage or slide adapted to be m,oved to positions to 
engage wlth the slides of a street car reglster and means for operâting sald 
sUde or carrlage and for actuating it to move the reglster slides and also 
the flrst and second operâting devices for selecting and registering, respec- 
ttvely." 
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devîces. The patent is for a recorder only. The accompanying re- 
produced Figure 3 of the patent drawings sufficiently shows the re- 
cording mechanism; 




T'-iaS. 



Two séries of fare-recording wheels B, B, are shown mounted on 
a trahsverse shaft C — the other banks of wheels having been omitted 
for convenience. Thèse recording wheels are operated by the gears 

A, ^, carrted by a shaft above the shaft C. Two type wheels, D and 

B, representirig respectively the month and day of the month are also 
carried at the extrême right end of the shaft C, arid are placed in 
proper printing position by the manual turning ôf the shafts c and / 
through gearing, h, h — a pointer on the dial F serVing to indicate the 
projper position. At the left of the date wheels is a fixed type in the 
bar T. At the left end of and carried by the Shaft Ç is a trip-number 
printing wheël ^", manually set in printing position by the turning 
of the shaft operating the gear k thereon meshing with the gear k', 
joined to , the. trip-numbering wheel, this operating shaft carrying a 
pointer:/ indicating the proper position on the dial. There is also pro- 
vision for an automatic advancèment of the numbering wheel at the 
end of the trip ; but that mechanism is not hère important. The 
classified fatiè-<rêcordirtg wheels, the two dating wheels (month' and 
day), the fi:?ced type bar indicating the number of the register as well 
5iS ,the trip-niimbering wheel, are by one opération brought into print- 
ing- position with the platen in the lower part of the recorder, and the 
entire record, embracing ail the features stated, is by a single impres- 
^sion permaHeiïtly taken upon a single sheet in the machine. 

' Thé claims in suit are ,Nos. 4, 6, 7, 13 and 14. Claim 4 is pirinted 
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in the margin.' Claim 6 adds to the éléments contaihed in claim 4, 
the fixed bar indicating the niimber of the register; claim 7 adds to 
the éléments contained in the two previously mentioned daims, the 
"type wheel denoting the trips." Claim 13 covers the combination 
in a fare register of the fare-denoting type wheels, the type wheels 
denoting the trips, the fixed type bar indicating the spécifie register 
and impression devices for taking statements from thèse type wheels 
and bar. Claim 14 covers the combination in a register of type wheels 
denoting the total registrations made, the type-numbering wheels, and 
the impression devices for taking such statement. The défenses 
prominently urged are lack of invention and noninfringement. 

Some of the éléments of the combinations of the varions claims in 
suit were old at the time the patent in question was applied for. For 
example: A similar arrangement of dating wheels to that shown in 
plaintifï's device had been disclosed by the patent to Murphy (1895) 
on cash registers; the patent to Carney (1897), also on cash registerS; 
that to Jackson (1897) on time-recording and transfer stamp ; and 
the patent to Grobet (1896) on transfer ticket registers. Each of thèse 
patents had day and month wheels, and substantially the setting mech- 
anism therefor employed by plaintiflf. It was also old to print the 
number of the register or car by means of a permanent type bar, in 
connection with the total of fares taken; as illustrated, for instance, 
by the patents to Brooks (1876), Sargent and Hirt (1894), and Honiss 
(1896). Each of the devices mentioned employed a permanent type 
bar for indicating either the car or register number. But none of 
them anticipated the combination of either of the claims in suit. Mur- 
phy's device, for example, had no groups of type wheels for différent 
classifications of fares; it simply printed upon a cash register ticket 
its date, its consécutive number, and presumably the amount of the 
transaction. Carney merely printed the number, dates, and amounts 
of the various transactions. Jackson printed the day, the month, and 
the hour. The closest référence so far mentioned is Brooks, whose 
machine recorded (not on a permanent sheet of paper in the machine, 
but on a separate ticket) the unclassified trip fares and the register 
or car number. The Hepton British patent. No. 20,758 (1891), is a 
doser référence than Brooks, but it falls short of disclosing the in- 
vention of the claims in suit. Hepton's register, designed for tram 
cars and omnibuses, counts the classified fares as taken. On a per- 
manent record, taken at the end of the trip, the totals of the classified 
fares, together with the trip number, are printed. The device had 
dating type, inserted by hand in a type f rame, and mechanism by which 
the date and trip number were printed on each ticket given to the 

« 4, In a fare recorder, the combination with type wheels assembled In groups 
each group denoting a definite kind of fare, of type wheels denoting the 
months and the dates thereof, a dlal indicating the months and the dates there- 
of, mechanism Interposed between sald date type wheels and dlal whereby 
movement may be imparted slmultaneously to said type wheels and dlal hand 
to Indlcate the same date on both the wheels and dlal, and means for taking 
an impression of the type wheels showlng the number of fàres coUected up, to 
the time of taking such impression, and the date upon whlch such statement 
was taken. ' ; i 
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passenger; but this mechanism and opération were distinct and sep- 
arate f rom those for recording the fares. The patetits to,Ohmer and 
Kelch (1899) and to Ohmer, Kelly, and Kelch (1900) contain nothing 
more significant than the références bef ore mentioned. 

We think the patent in suit clearly involves invention. Even if 
every élément of the claims were found in the prior art, invention 
would still exist if by their combination a new and useful resuit is 
obtained, or an old resuit in a new and materially better way ; and 
that we think has been accomplished by the invention covered by the 
claims in issue. Ohmer was the first to accomplish the resuit ef- 
fected by the device of the patent, by means of which "printed rec- 
ords of the différent classifications of fares, of the month and day 
of the différent trips, and of the number of the régi ster may be taken 
on a single sheet and by a single opération." This resuit we think 
a meritorious one, marking a substantialadvance in the art, and dis- 
closing invention rather than mère mechanical skill. 

[4] We are not impressed with the suggestion that the claims in- 
volVè mère aggregation. In order to escape aggregation, it, is not nec* 
essary that ail the constituents so. enter into the combination as to 
coâct âll the time with ail the others or change the mode of connec- 
tion withrevery other. It is sufficient that the éléments so coact that 
as a conséquence of their union a new and useful resuit, and not 
a mère aggregation of sevëral results, foUows. International Mau- 
sdleum Go. v. Siévert, 213 Fed. 225, 229, 129 C. C. A. 569, and cases 
cited; Houser v. Start (C. C. "A: 6) 20(5 Fed. 264, 273rl21 C. C. A. 
462. We think 'the recording ofthé various items of information by a 
single' opération upon one and the samé' sheet îs a ùnitary resuit, ârid 
Ti0t à inere aggregation of results. 

VVe think défendants are shown to infringe claims 4, 6, and 13. 
Their; ihachineperforms the functiohs of thèse claims in substântially 
the same way. The morè prominent respects in which défendants' 
mechanisril îs said to lack the eleiherits contained in thèse claims are 
thëse: Clàinié 4 and 6 call for niechahism interpdsed between the'dât- 
îng type wheels ând diàl for imparting movement sïmultâneously lo 
the type wheels and the dial hahd. Défendants contend that by this 
"mechanîsnï" is meant tbe è^ar wheels h and h', which défendants 
db not' hâve, as they ernploy for operating the différent dating wheels 
à hest oi sleeves, so making the gCaring of the patent unnecessary; 
but we think défendants' dèvice is clearly "mechanism" within thé 
térms of the claims. It is not impartant that this mechanism is old, 
nor' that the dating wheels are not on the same shaf t as the other print- 
îng wheels. Claims 6 and 13 call for a fixed type bar indicating the 
spécifie register. Défendants eniploy an electroplate for printing the 
register number. But we think défendants' electroplate and bar the 
équivalent of the fixed type bar of the patent. They serve the same 
f unction and in substântially the same, way. Claim 7, however, calls 
for ihcluding in the record "the trip upon which such statement was 
takeh." Counsel seem to agrée that the ambiguous language of claim 
14 means substântially the same thing. Plaintiff's device prints the 
trip number each time an impression is taken, viz. at the end of each 
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trip. Défendants' machine takes two impressions, one at the end of > 
the trip, the other a totalized statement at the end of several trips. 
Both are permanent records. As we understand the record on ap- 
peal, one of défendants' types of machine prints the trip number in 
the conductor's trip statement ; in another type, the trip number does 
not appear. In neither form of trip statement is the date shown. 
The spécifie language of claim 7 is : 

"And Impression devlces for taking a print or Impression setting forth a 
statement of the différent fares coUected up to the time of taking such state- 
ment, the date and the trip upon whlch such statement was taken." 

The question seems to be whether the "impression" called for is 
limited to the single trip statement. While the question is not f ree 
from difficulty, we are disposed to think that the language, "the trip 
upon which such statement was taken" (differing from the expressions 
used in claims 4, 6, and 13) means the single trip. If this is so, claim 
7 is not infringed by either device, as it calls for an impression of 
"the date" as well as the "trip," and claim 14 is not infringed by one 
of défendants' devices because the claim calls for the "trip" number. 

[5] The third patent in suit is No. 694,322, February 25, 1902, to 
John F. Ohmer and others, and relates solely to means for identify- 
ing the person taking the statement from the register- — the identifying 
means being a key bearing a distinctive mark, as, for instance, the 
conductor's number. According to the device of the patent, when the 
key is out of the machine, the operating parts are held by notches, so 
that they cannot be operated. The insertion of the key releases the 
notches, unlocks the printing mechanism, and places the identifying 
number on the key in alignment with the figures or characters of the 
fare or other recording wheels, so that the impression of the figures 
or device upon the identifying key is recorded therewith. 

The claims in suit are Nos. 2, 6, and 11. We print claims 2 and 
11 in the margin.' The only noticeable différences between claims 
6 and 2 are that the former provides for taking "printing or impres- 
sion devices," instead of merely "impression devices" as in the second 
claim, and in including "mechanism for locking said register * * * 
under the control of the identification key." It will be noted that claims 
2 and 6 expressly call for the placing of the identification mark upon 
the key in alignment with the type-wheel, and that each of the three 
claims in suit expressly calls for a taking of the impression of the 
identification mark upon the key. Omitting other différences, defend- 

1 "2. In a fare register, the combinatlon of type wheels upon whlch Is regis- 
tered the work of said register, a key bearing an identification mark adapted 
to be placed in alignment with said type wheels, and impression devices adapted 
to press one or more sheets against said type wheels and said identification 
mark on said key, and whereby an impression or print Is obtained showing 
the work of the register and the identification of the person taking such 
statement" 

"11. In a register, the combinatlon of groups of register wheels, mean» for 
moving the wheels of each group at each registration, a key bearing a num- 
ber or other mark of Identification, and means for taking impressed or printed 
statements from said wheels and said key, whereby the work of the register 
is ascertained, and the person taking each statement is Identified therewith." 
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ants' idetitifying.mechanism differs from that of the patent in this 
prominent respect: Its key:has no identification mark, exqept as it 
bears an identifyingnumber or other,d^we wo^ directly used for print- 
ing purposes. The identification is effected by the use of a numbered 
key, having on its end notches characteristic of the individual key, 
which'notches engage steps upon a segment wheel, whereby figures 
(corresponding to the number of the identif ying key) upon the périph- 
éries pi type wheels are placed in ahgnment with the other type- 
recording mechanism of the registéf. The key îs thus ndt placed in 
ahgnment with the type wheels, and no impression is or can be taken 
of the key or of any identifying mark thereon. 

When the patent in suit was applîed for (1901), the use of identify- 
ing mechanism similar to plaintifif's was old in the workmen's time 
redorder art. Bundy had ten years before (patent No. 452,894) dis- 
closed a time recorder having a key bearing an identification number, 
the insertion of which brought the identifying number in ahgnment 
with the clock-work operated time mechanism. A turning of the key 
actùatèd the printing mechanism, which recorded by the one opéra- 
tion the time (hour and minute) and the employé's identifying number. 
Bundy's key did not unlock the machine. Heene in 1894 (patent No. 
530,340) showed a time-recording device like that of Bundy, so far 
as any features hère involved are concerned. Thurston had in 1899 
(patent No. 632,907) shown an identification key of the same nature 
as Bundy's from which the employé's identification number or mark 
was printed, in connection with the day and hour of leaving or arriv- 
îng. In the Thurston device the recorder could not be operated until 
the key was inserted, and when once inserted and opération of the 
mechanism begun, the key could not be withdrawn until the opération 
of the machine was completed. Dalhmore in 1900 (patent No. 640,- 
276) had disclosed a device for registering the quantity of liquids pass- 
îng from a réservoir, "or the number of articles withdrawn from it. 
His machine was locked from opération when the key was not in 
place. The key bore an identification mark upon its end, from which 
an impression was taken upon the same line with the meter record. 
There was thus disclosed the spécifie combination of the claims of 
the patent under considération, as applied to the time recorder art 
at least. No application of such mechanism or combination had ever 
been made to the fare register or recorder art; and it is suggested 
in the spécification of the patent in question that the means employed 
in the time recorders subserved entirely différent purposes from the 
invention of the patent we are considering, and so does not conflict 
therewith ; and plaintifï so contends in this court. We think this 
proposition erroneous. 

[6] The time recorder art is at least strongly analogous to the 
fare recorder art ; the only substantial difl:'erence being that in the one 
case it is time which is registered and recorded, and iri the other fares. 
The relation of the fare register art to the cash register art is suggest- 
ed, not only in the first Ohmer patent in suit, but also in the patent 
now under considération. And in International Time Recording Co. 
V. Bundy Recording Co. (C. C. A. 2) 177 Fed. 922, 101 C. C. A. 213, 
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the time recorder art was lield to be analogous to the att of car-mile- 
âge indicators. We think the disçlosures of the time recording art, 
as related to the fare register art, in volves more than mère suggestion* 
If: th€ application of the time recorder mechanism .to- the fare recorder 
art involves more than double use (Houser v. Starr, supra; Weif 
Frog Co. V. Porter [G. C. A. 6] 20& Fed. 670, 124 C. C. A.-47Q), it, 
at the best, involves only slight invention, entiding plaintiff at the 
most to a narrow range of équivalents. Bût in the time récorder art 
identification keys had been used prior to the application for the pat- 
ent hero in question^ of substantially the same itype and used in sub- 
stantially the same way as défendants' identifying mechanism, as 
shown by the patents to English (No. 456,617^-:1891) and to Emley 
(No. 788,760), virhich was applied for previous to plaintifï's patent; 
and plaintiff insists that the two uses of identification keys are thus 
meçhanical équivalents. 

[7] The doctrine of meçhanical equivalency requires that the resuit 
be accomplished in substantially the same way, and the range Of 
équivalents dépends upon the advance made by the inventor in the 
art. Grand Rapids Show Case Co. v. Baker (C. C. A. 6) 216 Fed, 
341, 354, 355, 132 G. C. A. 485. Défendants' mechanism does not ac- 
complish the desired resuit in substantially the same way as plain- 
tiff's. No impression is or can be taken f rom its key. It effects identi- 
fication only as it sets in opération another and distinct train of mech- 
anism from which the record is taken. Whether or not the two de- 
vices would be regarded meçhanical équivalents under the broad rangé 
permissible in case of a primary patent, the présent is not such a 
case. It is not the case of the substitution of one simple clément (as 
a weight) for another simple élément (as a spring). The instant case 
is broadly distinguished from Bundy Mfg. Go. v. Détroit Time Regis- 
ter Go. (C. G. A. 6) 94 Fed. 524, 537, 36 G. C. A. 375, for two reasons 
— first, Bundy was the first to accomplish the resuit of his invention; 
and, second, the différence in the two mechanisms was merely that 
in the one the insertion of the key first unlocked the mechanism and 
a further push in the same direction operatéd the recorder, while in 
the other the first opération was the same and with the same resuit, 
the second opération being effected by a mère turn of the key instead 
of a push. 

[8] We are, moreover, disposed to think the inventors intentionally 
limited themselves to a key from which the impression should be ac- 
tually taken; and an intentional limitation i s none the less effective 
because unnecessary or self-imposed. McGlain v. Ortmayér, Ï41 U 
S. 419, 425, 12 Sup. Gt. 76, 35 L. Ed. 800; Cimiotti Go. v. American 
Go., 198 U. S. Z99, 415, 25 Sup. Gt. 697, 49 L. Ed. 1100; Mich. En- 
gine Valve Co. v. Monarch Mfg. Co. (C. C.A. 6) 233 Fed. 107, 110, 
147 C. C. A. 177. The inventor is presumed to hâve been familiar 
with the prior time recorder art; he mentions the art generally in 
his spécifications. The fact that the latter speaks only of keys "to 
indicate or print the number or mark of each workman" suggests the 
confining of his combination to the use of such a key. It is also 
significarit that, while the three claims in suit expressly call for the 
238 F.— 13 
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taking of the impression directly f rom the key (twô of them in terms 
call for an alignment of the key itself with the type wheels), others 
of the claims (as Nos. 7 and 10) make no such limitation ; the seventh 
calling merely for "means for identifying," etc., and the other for "an 
identification key by means of which the person taking such state- 
ment is identified therewith." Claims 7 and 10 are thus broad enough 
in the respect mentioned to embrace both kinds of keys. The inventor 
may well hâve thought défendants' identifying means not highly suit- 
able to the purposes of his invention, and thus deliberately confined 
himself by the claims in suit. We think the district court rightly held 
thèse claims not inf ringed. 

An order will be entered reversing the decree of the district court 
and remanding the record with directions to enter a new decree, find- 
ing the claims of the fîrst patent in suit invalid, if construed as they are 
by plaintifï and as necessary to be construed if inf ringement is found ; 
finding the claims of the third patent in suit, as well as claims 7 and 
14 of the second patent, not inf ringed; finding claims 4, 6, and 13 
of the second patent valid and inf ringed; and for the usual decree 
for injunction as to the last-named claims of the second patent, as 
well as for accounting with respect to damages and profits from such 
inf ringement. Plaintiflf will recover one-half its costs in this court. 

As it is not shown that the individual défendants hâve inf ringed 
in their individual capacities, either before or after the^ organization 
of défendant corporations, or that tlieir action as corporate officers 
has been of such character as to make them petsonally liable for in- 
f ringement by the corporate défendants, the decree for cOsts will ruri 
against the corporate défendants only. Proudfit Co. v. Kâlamazoo Co. 
(C. C. A. 6) 230 Fed. 120, 140, 144 C. C. A. 418. - 



TUBNER T. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. October 16, 1916.) 

No. 4581. 

Patents <g=5326(4) — Injunction — Violation — Proceedings fob Punishment. 
A proceeding for civil contempt for violation of an injunction, begun 
and prosecuted by the complainant In an inf ringenient suit to préserve 
an: individual property right, and so heard, should not, in disregard of 
his interest, be turned at the end into a criminal prosecution, merely to 
speed a hearing In an appellate court. 

[Ed. Note,— For other cases, see Patents, Cent. Dig. §§ 615-619; Dec. 
Dig. <S=»326(4).] 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Proceeding in error by C. A. P. Turner against the United States 
to review an order adjudging him guilty of criminal contempt. On 
motion to dismiss. Motion granted. 

@=3For other cases see same topic & KBY-NUMBËR lu ail Key-Numbered DIgests & Indexes 
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Frank A. Whiteley, of Minneapolis, Minn. (Charles J. Williamson, 
of Washington, D. C, on the brief), for plaintiff in error. 

James A. Carr, of St. Louis, Mo., as amicus curise. 

A. C. Paul, of Minneapolis, Minn., specially appearing for Drum and 
others, in support of the motion to dismiss. 

Before HOOK and ADAMS, Circuit Judges, and ELLIOTT, Dis- 
trict Judge. 

HOOK, Circuit Judge. There is a motion to dismiss this wHt of 
error. It is claimed that in a proceeding against Turner, the plaintiff 
in error, for a civil contempt by violating an injunction in a patent 
case, the fine assessed against him was changed from its proper remé- 
diai character to a punitive one in favor of the United States, and 
that it was donc solely for his convenience to facilitate a review by 
this court, and against the objections of the plaintiff in the case and 
the United States attorney. 

On June 7, 1915, a decree of perpétuai injunction and for an ac- 
counting was rendered against Turner in the court below in a suit 
brought by John L. Drum for infringement of a patent. Turner 
adopted a "new construction," which he claimed did not infringe the 
patent in suit, but which the plaintiff Drum claimed was but a formai 
and immaterial change; so on July 23, 1915, Drum filed a "pétition 
for attachment for contempt." A hearing was had on this pétition 
on August 3, 1915, upon proofs consisting of affidavits and exhibits; 
The affidavits werè largely by experts and of a technical character. 
Thé experts testified as to the scope of the patent in suit, and of the 
opinion of this court upon which thei decree of injunction was ren- 
dered, and as to the character of Turner's new construction. On Au- 
gust 7th the trial court entered an order in the suit in equity holding 
Turner in contempt, fining him $200; and specifying that "said sum, 
at the request of defendant's [Turner's] counsel, * * * tobepaid 
to the clerk of this court for the use and benefit of the United States." 
Both parties, plaintiff Drum and défendant Turner, excepted to the 
order. The former claimed that the proceeding was a remédiai part 
of the main equity cause, and the fine should be for his benefit. Turner 
objected on the ground, among others, that in view of the new and 
changed character of his construction the issue could not be tried in 
contempt proceedings. On August 30th the court entered a second 
order of the same gênerai purport as the first, except that, instead of 
being in the equity Cause, it was entitled "The United States of Amer- 
ica v. Claude A. P. Turner." The fine remained at $200, and exécu- 
tion was provided for its collection. This order was entered without 
notice to either of the parties, as they claim. On September 14th the 
plaintiff in the equity suit moved to strike this order from the files. 
Turner also moved to strike from the files the first order of August 
7th, in which it was recited that the fine was made payable to the 
United States at the request of his counsel. This récital might hâve 
endangered a writ of error. On September 16th both motions were 
granted, and the court entered a third order as of August 3, 1915, 
nûnc pro tune; that being the day of the hearing of plaintiff 's peti- 
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tion for attacliment. This order was made in the equîty case, recited 
the appearance of counsel therein, that plaintiff's pétition in the con- 
tempt proceeding came on for hearing, and that the affidavits and ex- 
hibits referred to were considered. After a statement as to the argu- 
ments the order contains this récital: 

"The court asked how a judgment agalnst the défendant could be Immedlate- 
ly brought before the Circuit Court of Appeals for review. Counsel for tlie 
plaintifE Drum then stated to the court that such an adverse judgment might 
be reviewed by the Circuit Court of Appeals upon appeal f rom the final de- 
cree after the terminatldn of the accountlng. Counsel for the défendant then 
stated that such an adverse judgment would be reviewable immediately upon 
writ of errer, if the fine imposed were made payable ,to tlie United States. 
Whereupon the court adjudged the défendant to be guilty of contempt In vio- 
lating the injunction order, and dlrected that the défendant should be flned 
in the pénal sum of two hundred dollars ($200), Said fine to be made payable 
to the United States so that the order and judgment shall be reviewed im- 
mediately by the Circuit Court of Appeals of the Eighth Circuit." 

This was followed by the formai language qf an order imposing a 
fine payable to the United States to be collected by exécution, and a 
stay thereof for a limited time for a bill of exceptions and writ of 
error. The plaintifï excepted to the order, because the contempt pro- 
ceeding was a remédiai part of the original equity cause, and the 
fine should be for his benefit, and also because the fine was made pay- 
able to the United States solely to aid défendant in taking the matter 
to this court. The défendant Turner excepted on several grounds 
involving the merits of his new construction as compared with plain- 
tiff's patent, and that the controversy should not be tried in a con- 
tempt proceeding. The United States attorney for the district ap- 
peared and objected to the order, because the contempt adjudged was 
civil and the govemment was not concerned. 

The order just described is the one which Turner seeks to hâve 
reviewed. The United States is the sole défendant in error, yet by 
his assignments of error Turner invokes the judgment of this court 
upon his new construction and the original patent in suit. The dis- 
tinctions between a civil proceeding for contempt in aid of the rights 
of a litigant and a proceeding of a criminal or punitive character to 
vindicate the jurisdiction or authority of a court of justice are well 
settled, and so are the distinctive features of the trials and the meth- 
ods of securing review in appellate courts. Gompers v. Buck's Stove 
& Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. 
R. A. (N. S.) 874; Doyle v. London Guarantee Co., 204 U. S. 599, 
27 Sup. Ct. 313, 51 L. Ed. 641 ; Bessette v. W. B. Conkey Co., 194 
U. S. 324, 24 Sup. Ct. 665, 48 L. Ed. 997; In re Nevitt, 117 Fed. 
448, 54 C. C. A. 622. A proceeding of the former character, begun 
and prosecuted by a litigant to préserve an individual property right, 
should not, in disregard of his interest, be turned by the court at the 
end into a crimiftal prosecution, merely to speed a hearing in an ap- 
pellate court. It is quite plain that is what occurred betow. While 
the prayer of plaintiff's pétition for the process in contempt did not 
definitély indicate its character, yet taken in its entirety there is no 
doubt but that the proceeding in form, substance and intent was of a 



CITY or MINNBAPOLIS V. JEWELL 197 

civil or remédiai character. After setting forth the facts in détail, 
the pétition concluded with the avéraient that, if not granted, "the 
long and expensive litigation carried on herein will be fruitless, and 
petitioner's interests will be irretrievably and irreparably damaged." 
The nature of the controversy and the method of trial point to the 
same conclusion. The attitude of the United States attomey is men- 
tioned merely as one of the incidents of the proceeding below. We 
do not consider or décide whether the consent or participation of such 
an officer is essential to the protection or vindication of the authority 
of a court of the United States by a prosecution for criminal con- 
tempt. 

Defendant's very objection that the controversy was of a character 
that should not be tried in a contempt proceeding would be much 
stronger, if the proceeding were a criminal prosecution in which he 
might, if found guilty, be imprisoned as for a definite, completed of- 
fense. There is nothing in the record indicating that the court thought 
its decree of injunction had been willfuUy or contemptuously vio- 
lated. On the contrary, the order shows that the fine was made pay- 
able to the United States "so that" the controversy could be immedi- 
ately brought hère on writ of error, instead of awaiting a slower ap- 
peal in the equity case. And the resuit is that it is proposed by 
Tumer to hâve a more or less difficult question of patent infringement 
heard hère in a proceeding in error to which his adversary is not a 
party, and in which the party substituted, the government, refuses to 
appear. The power of a court of the United States to protect and 
vindicate its dignity and authority by imposing fines and sentences of 
imprisonment is a most important one. It should be exercised very 
carefully and sparingly, and should not be placed at the service of a 
private litigant for his procédural purposes. 

The writ of error is dismissed. 



CITY OF MINNEAPOLIS v. JEWELIi.* 

(Circuit Court of Appeals, Blghth Circuit October 16, 1016.) 

No. 4578. 

1. Patents <g=>328 — Invention — System fob Oonteollino Opebation o» 

FiLTEKS. 

The Jewell patent, No. 049,410, for a System for controlling the opéra- 
tion of fllters, claim 1, which covers broadly the Idea of the control of the 
valves of a filter from a central station is vold for lack of Invention, In 
View of the prior art. 

2. Patents <g=>328 — Invention — Filteb. 

The Jewell patent. No. 649,411, for a fllter, clalm 14, is void for lack 
of novelty and inveutiou. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Wilbur F. Booth, Judge. 

Suit in equity by Ira H. Jewell against the City of MinneapoHs. 
Decree for complainant, and défendant appeals. Reversed. 

e=»For other casea lee same toplc t KEY-NUMBER In ail Key-Numbtred Digests & Indexe» 
•Rehearlng denled December 20, 1916. 
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Amasa C. Paul, of Minneapolis, Minn. (Chas. D. Gould and Richard 
Paul, both of Minneapolis, Minn., on the brief), for appellant. 
John E. Stryker, of St. Paul, Minn., for appellee. 

Before HOOK and ADAMS, Circuit Judges, and ELLIOTT, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is an appeal by the city of Minne- 
apolis from a decree of injunction and for an accounting for infringe- 
ment of claim 1 of patent No. 649,410 and claim 14 of patent No. 
649,411, both issued to the plaintiff Ira H. Jewell, and dated May 8, 
1900. 

[1] The first of thèse patents relates to a system for controlling the 
opération of filters. Claim 1, held to hâve been infringed, is as fol- 
lows: 

"A fllter provlded wlth a System of controlling valves whlch are provlded 
with actuating devines loeated so as to be accessible for control from a single 
position of an operator." 

This clâim is not for any particular novel method of accomplishing 
the resuit indicated, but embraces broadly the idèa of control of the 
valves of à filter from a central station or position. It is quite im- 
materiàl whether it was intended to apply it to a single filtering unit 
or ta a séries of units of a more compréhensive plant, or whether the 
actuating means is by hand, or by hydraulic, pneumatic, or electric 
pôwer. The claim is for an all-embracing central control.' There is 
tob much in the prior art, and in common, familiar practice in other 
branches of iridustry, to admit of the validity of a claim s6 broàdly 
tnsâe.' It is sufficient, without more, to refer to the patent to Cowlës; 
No. 564,474, July 21, 1896, relating to improvements in apparatus "for 
opening and closing doors, hatches, ports, valves, codes, gâtes,"' etc. 
One of Cowles' specified objects was a combination of apparatus 
"whereby two or more independent mechanical devices, which may be 
widely separated and of varying types, may be independently and sys- 
tematically operated, controUed, continuously registered, and: locked, 
ail from the same point, 'central station,' or operating board, and 
by one operator." Cowles' idea of operating from a central position 
the mechanical devices which actuate separated valves stands out very 
clearly, and it is not important that he intended it principally, though 
not exclusively, as he says, to be appHed to an hydraulic system on 
shipboard. 

[2] Claim 14 of the second patent held to hâve been infringed is: 

"A fllter comprislng a tank having a tapered lower end, and an opening at 
tlie bottom of tHe same, a screen at the lower end of the tank in Une wlth sald 
opening. a granular fllter bed wlthin said tank, the part of sald bed contàined 
within the tapered portion of the tank being made of relatively large granules 
whereby water passing upwardly therethrough In washing the fllter islateral- 
ly defleeted, so as to be distributed throughout ail parts of the bed and a 
screen interposed between said larger granules and the part of the bed above 
the same." 

It was old in the filtering art to employ a filtering médium com- 
posed of a bed of fine material like sand overlying one of coarser ma- 
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terial like gravel, and to cleanse it of the impurities deposited during 
filtration by a reverse or upward current of water flowing either nor- 
mally or under pressure. It was désirable for efficient cleansing that 
the water in reverse movement be deflected and distributed so that it 
would reach every part of the filter bed, particularly the overlying sand, 
and leave no unwashed portions. We think it is too clear for much 
discussion that ail of the éléments of plaintifï's claim 14 are found 
in the prior patents to Hyatt, No. 322,103, No. 409,970, and No. 619,- 
755, and the patent to Peterson, No. 222,731. Those pertaining to 
the object above indicated, and which it is contended the défendant 
is using in its municipal water plant, are shown in the last patent to 
Hyatt, No. 619,755, dated February 21, 1899, excepting the screen 
interposed between the sand and gravel. The plaintiiï says this screen 
is important as an aid in distributing the reverse flow of water to the 
superimposed bed of sand. This idea is evidently an afterthought born 
of the litigation. The function of the screen is described in the spéci- 
fications of the patent in suit as being "to prevent the pebbles frqm 
rising upwardly out of place when the filter is being washed by re- 
versing the water therethrough," and it is added: 

"In case the reverse current be under a low pressure said screen may be 
oinitted." 

No such function for the screen as is now asserted is mentioned in 
the spécifications or stated in the claim, though it should be said that 
if the screen were novel and the function were actually perforrned 
the omission would not deprive the plaintiff of the benefit. But it was 
old to hâve a screen between the coarse and fine layers of the filter 
bed. See patents to Peterson, No. 222,731; Hyatt, No. 322,103; 
Weiderman, No. 347,403 ; and Hefel, No. 603,483. If the screen per- 
forrned the function mentioned for the plaintifï, it would perform it 
in the older structures, though perhaps in Hyatt's case not as efïective- 
ly, because the screen did not rest in actual contact with the gravel 
or larger particles below. It is also said that in high velocity washing 
the interposed screen was necessary to prevent the disturbance of the 
relative positions of the sand and gravel. This was doubtless the 
principal reason for its use in the older structures and also in the plaint- 
tifï's ; but if in practice the gravel showed a tendency to be forced up 
and out of place, we do not think the insertion of a screen to prevent 
it doing so rises to the dignity of invention. It would hâve naturally 
occurred to an ordinary person familiar with such work. 

The decree is reversed, and the cause is remanded, with direction 
to dismiss the bill. 
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UNITED STATES COLUMN CG. T. BENHAM COLUMN CO. 
(Circuit Court o( Appeals, Second Circuit. November 14, 1916J 

' ■ :■ No. 17. 

Patents ®=9328 — Validitt — Patkntabilitt. 

Patents Nos. 835,717, 844,973, and 844,074, for building «)lurans, the 
improvejnent in which conslsted o£ the lilUiig of a cap telescoped into a 
boUow Steel column with cernent, in addition to filling the eolumn itself 
wltii cernent, aiid the Insertion of a reinforclng rod extendlug fi-om the 
Cement-filled casing of one column through the cement-fllléd cap into a 
fiocket lu the: buse of the superloiposed column, held inyalld for lad^of 
Invention. 

Appeal froin the District Court of the United States for the East- 
ern District of New York. 

Suit by the United States Column Company against the Benham 
Column Company. From a decree for complainant (225 Fed. 55), dé- 
fendant appeals. Reversed. 

Goepel & Goepel, of New York City, for appellant 
R. B. Killgore, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. The District Judge sustained various clainis of 
three United States patents to George F. Thorn for building columns, 
Nos. 835,717, 844,973, and 844,974. His opinion sets forth fully and 
clearly the state of the prior art and his conclusion is rested princi- 
pally on the presumption of invention arising from the granting of the 
patents, together with public appréciation of the subject patented. The 
object of the patents was to produce firm and stable columns which 
coûld be set one above the other for supporting the floors in buildings 
of sevérâl stories. Ail the cléments of the combinations were old and 
the combination was useful. ITie improvement consisted in the fill- 
ing of a Cap telescoped into a hollow steel column with cément, in ad- 
dition to filling the column itself with cément, which was old, and the 
insertion of a reinforcing rod extending from the cement-filled ' Cas- 
ing of oné Column through the cement-nlled cap into a socket in the 
base of the superimposed column. The évidence of public use as 
showing invention is very meager, and we are nôt able to discover in- 
vention in extending the cernent filling of hollow columns, which was 
old, into the hollow caps inserted into the casing of the column or in 
Connecting two columns by a rod projeidting from the lower into the 
upper column. 

The decree is reversed. 

ASïFor otber casea Bee same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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LAMSON CO. V. STANDARD STORE SERVICE, Inc. 

(District Court, D. Massachusetts. February 21, 1916.) 

No. 483. 

1. Patents <S==>.'î28 — Validity and Infbingement — CableCareieb Appabattjs. 

Tlie Amsflen patent. No. 960,617, for cable carrier apparatus, discloses 
invention and covers a merltorious improvement, but not a pioneer in- 
vention ; also hcld valid as agalnst the daim of public use more than two 
years prior to the application, but, as limited by the prier art, not in- 
fringed. 

2. Patents ©=328 — Validity and Infringembnt — Locking Devicb for Car- 

riers. 

The Amsden patent. No. 1,071,018, for a locking device for cable car- 
riers, held valid, but limited to the particular construction of the device 
shown and described ; also held infringed. 

In Equity. Suit by the Lamson Company against the Standard 
Store Service, Incorporated. On final hearing, Decree for com- 
plainant in part, and for défendant in part. 

Charles P. Hidden and Benjamin Phillips, both of Boston, Mass., 
for plaintiff. 

Emery, Booth, Janney & Varney, of Boston, Mass. (Frederick E. 
Emery and Louis A. Jones, both of Boston, Mass., of counsel), for 
défendant. 

DODGE, Circuit Judge. The plaintiff owns United States patent 
960,617, issued to it June 7, 1910, as assignée of George A. Amsden, 
for cable carrier apparatus, and United States patent 1,071,018, is- 
sued August 26, 1913, also to it as Amsden's assignée, for locking 
device for carriers. The first patent has 18 claims, the second 15. 
The défendant has made and sold apparatus described in United 
States patent 1,055,258, issued March 4, 1913, to Louis W. Chism, 
assignor to Walsh Store Service, Incorporated, for cable carrier ap- 
paratus. The plaintiff says that such apparatus infringes claims 3, 
7, 8, and 11 of the first Amsden patent (960,617), and that certain 
carriers made and sold by the défendant infringe ail the claims of 
the second Amsden patent (1,071,018). 

[1] 1. As to the first Amsden patent, the défendant contends that 
it is invalid by reason of an alleged public use more than two years 
before Amsden filed his application on August 25, 1905. If this dé- 
fense cannot prevail, the défendant insists that the four claims sued 
on cannot be so construed as to cover the apparatus which it makes 
and sells under the Chism patent. No. 1,055,258. From the patent 
itself and the four claims sued on are obtained the following indica- 
tions of the nature of the questions thus raised : 

This patent states that "its principal object is to provide means 
whereby a carrier or box may be utilized running upon its side''; 
also that another object is "to provide drop line receiving and dis- 
patching way stations for high line apparatus, and also improved 
switching devices for diverting the carrier from the main line to 

^=»For other cases see same topic & KBY-NUMBER in aU Key-Numbered Dlgest» & Indexes 
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said stations." For "other important features" of the invention réf- 
érence is made to the description and claims. 

The first three claims sued on cover specified features "in a cable 
carrier apparatus." Claim 3 specified: 

(1) A track or way. 

(2) A carrier adapted to travel upon Its side on said track or way. 

(3) An endless motor cable adapted to propel said carrier along said track 
or way. 

(4) A drop loop or dépression in said track or way forming a drop or way 
station. 

(5) Means in .said drop station for placlng said carrier In co-operatlon wlth 
said track or way. 

(6) Automatic means for engaglng said carrier with said cable. 

Glaim 7 spécifies : 

(1) A track or way. 

(2) Carriers adapted to travel upon thelr sides along said track or way, 

(3) A motor cable adapted to propel said carriers along said track or way. 

(4) A plurality of drop stations located along said track or way. 

(5) Means for sending or receivlng said carriers to or from any of said drop 
stations. 

It is to be noticed that the above two claims, 3 and 7, are the Qnly 
ones sued on which specify the carrier running upon its side, to 
utilize which was stated to be the principal objéct of thè invention. 
The other two claims sued on, as will be seen, purport to cover, with 
the other éléments specified, ail carriers, whether running on their 
sides or not. 

Claim 8 spécifies: 

(IV A track or way. 

(2) A carrier adapted to travel on said track or way. 

(3) An endless motor cable adapted to propel said carrier along said track 
or way. 

(4) A drop loop or dépression in said track or way forming a drop or way 
station. 

(5) Means in said drop station for placlng said carrier in co-operatlon with 
said traek or way. 

(6) Automatic means for engaglng said carrier with said cable. 

Claim 11, the last of the four sued on, covers, "in a cable carrier 
apparatus," the following described combination: 

"The combination wlth (1) a central station, of 

"(2) A sending and recelving track or way; 

"(3) Carriers adapted to travel on said track or way; 

"(4) An endless motor cable adapted to propel said carriers along said track 
or way; 

"(5) An independent drop recelving track or way station; 

"(6) Means for dlverting said carriers from said sending track or way Into 
said recelving track or way station; 

"(7) A drop loop on said recelving track ; 

"(8) Means In said drop loop for retuming said carriers to said central 
station." 

It will be noticed that the "drop loop or dépression" on the traçk 
or way, "forming a drop or way station" (claims 3 and 8), the "plu- 
rality of drop stations located along" the track or way (claim 7), 
or the "independent drop receiving track or way station," with the 
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"drop loop on said receiving track" (daim 11), refer to a feature com- 
mun to ail the four claims sued on, which, with its co-operating switch- 
ing devices, constitutes the means for securing the second and less 
important of the two objects which the patentée sought to secure in 
his apparatus, according to his own statement above quoted. It is 
this drop station feature only which is important for the purposes 
of the case. As to the limitation in claims 3 and 7 that the carriers 
are to travel on their sides, notwithstanding the importance claimed 
for it in the patent, as above, the plaintiff's brief has treated it 
(pages 12, 16) as unnecessary in view of the prior art, and immaterial 
in the présent controversy. 

For the purposes of this suit, the plaintiff insists upon the drop 
station of the Amsden apparatus as its distinguishing and important 
feature. The claim is made that: 

"Amsden was the first to produce a hlgh-llne cable System havlng completed 
drop stations ; that is, stations located at a low level and connected by track 
sections with the high Une at the high level, and provided with means not 
only for receiving carriers at the low level from the cashier's desk, but also 
for dispatching carriers from the low level to the cashier's desk." 

And it is contended that this was a "pioneer invention," and Ams- 
den's patent a "pioneer patent." 

There is no dispute that in establishments using cash-carrier appa- 
ratus, what is known as the "high-hne" type of apparatus has proved 
its superiority over and has generally superseded what is known as 
the "low-line" type, which preceded it, and was the type at first 
adopted for installations of such apparatus. The advantages of keep- 
ing as much as possible of the track and cable upon which the carrier 
boxes are to travel near the ceiling, where it will be out of the way 
of people on the floor, are obvious and undisputed. But means for 
getting the carrier boxes up and down, from and to the points nearer 
the floor from which they are to be sent, and at which they are to be 
received, are essential, and the plaintifï contends that Amsden's were 
the first commercially successful means. 

Before Ainsden's application there had been high-line installations 
wherein the carriers had been lifted in elevators or hoisting devices 
operated by the sender to the overhead level of conveying tracks and 
cable, and there held until so engaged with such tracks and cable as 
to be carried along by them at that level to the central station or 
cashier's desk. From that point they were returned to the sending 
point by there re-engaging them with the tracks and cable^ which 
would then take them along the circuit until disengaged and switch- 
ed from the conveying track to a descending section of track ending 
at the sending point, down which section their own weight would 
carry them. 

In Amsden's first patent, elevators or hoisting devices, distinct 
from the main tracks and cable, are dispensed with by carrying both 
tracks and, cable, at each station for sending and receiving, downward 
from their normal level, around a short curve at the station level 
and upward again to the normal level,. thereby forming with them 
what the patent calls "drop loops." Suitably arranged piiUey wheels, 
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around which the moving endiess cable passes, enable it to follow 
the tracks in their downward and upward course around the drop 
loop, without losing that relation with them which enables it to con- 
tinue the movements along them of carriers engaged with it. Out- 
ward going carriers from the central station, destined to a given 
sending and receiving low-level station, are, by the opération of se- 
lecting and switching devices, not now requiring description in détail, 
there transferred from the main track to an independent section of 
downwardly extending receiving track, down which they slide, re- 
leased from the main cable, to its terminus adjacent to the bottom 
of the loop for that station in the inward-bound track, at which ter- 
minus there are arrangements permitting their removal. Re-engaged 
with the main track and cable at a convenient point near the bottom 
of said loop, the inward-bound movement of said cable takes them 
along said track to the top of said loop and back to the central sta- 
tion. On their way thither they pass downward and up again around 
ail the intervening loops in said track. 

Installations of Amsden apparatus, comprising about 8,500 drop 
loop stations of this kind in ail, hâve been made by the plaintiff since 
1904 or 1905. The degree of commercial success thus indicated tends 
to establish the plaintifï's claim that the above method of arranging 
high-line apparatus was distinctly superior to the types of high-line 
apparatus which had preceded it; nor is this tendency materially 
lessened by the fact that the plaintiff bas recently modified the patented 
structure above described, in apparatus installed by it comprising in 
ail about 700 drop loop stations, so as to permit carriers moving to- 
ward the central station to cross over the top of each intervening 
drop loop upon continuons high-level track, instead of having to travel 
around ail drop loops between the central station and the particular 
drop loop station from which they bave been dispatched. As will 
appear, this modification approaches the defendant's structure more 
nearly in some respects then does the construction which the patent 
describes. 

The defendant's claim that the sale or public use of apparatus in- 
cluding drop loop stations, such as Amsden describes and claims, 
for more than two years before his application, has been proved by 
the évidence heard, may hère be considered. 

There is no question that in 1903 Amsden himself, then employed 
by the plaintiff's predecessor in the same business, superintended an 
installation of cash carrier apparatus in a large department store in 
Minneapolis, belonging to Donaldson & Co. It is undisputed that 
a considérable, but not the larger, portion of the apparatus installed 
was bf a high-line type, including five spécial drop stations, and when 
completed embodied the above-considered invention of Amsden's sub- 
séquent patent, save for a possible différence in cross-section of the 
tracks used, which I consider immaterial. If this portion of said 
apparatus had been sold or was in "public use" before August 25, 
1903, the invention in question was not patentable after that date, and 
the Amsden patent for it is without validity. 

Although that portion of the installation which embodied Amsden's 
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invention, as above, was a considérable and an important portion, 
it was not the larger portion, and the apparatus was, for the most 
part, of the low-Iine type. Three contracts, dated April 28, May 5, 
and June 15, 1903, respectively, covered the entire installation as at 
first planned, and according to them it was ail to be of the low-line 
type. But a still later contract, dated June 29, 1903, provided for 
the substitution of the five spécial drop stations, instead of five low- 
line stations called for by the earlier contracts. Ail thèse contracts 
were between the Donaldson Company and the plaintiiï's predecessor, 
the Martin Cash Carrier Company. Amsden acted for the Martin 
Company in making the contracts, besides superintending the instal- 
lation made in pursuance of them. The five drop stations referred 
to constituted the first apparatus anywhere erected embodying the 
invention of his first patent, and until this part of the apparatus was 
not only set up complète, but in actual use for its intended purposes, 
there was no saying positively that the invention was capable of prac- 
tical commercial use. 

A bill dated September 12, 1903, was rendered for the greater part 
of the work, including that donc in erecting the five drop stations, and 
this bill was subsequently paid. The Donaldson store was reopened to 
the public, the installation as a whole being then practically complète, 
on Monday, August 31, 1903. Unless public use of that part of its cash 
carrier System which included the five drop stations began at an earlier 
date, no anticipation is shown. Three of the drop stations were in 
what was known as the "book department," and there is testimony that 
the "book department" was in working order and open to the public on 
Monday, August 17, 1903. If this is proved to be true, and if the drop 
stations in that department were also in regular use and opération f rom 
and after August i7th, public use of them for eight days preceding 
August 25, 1903, is shown. 

The witnesses who undertake to fix the date of the opening of the 
"book department" as August 17th are the Donaldson Company's sec- 
retary and treasurer, its former chief engineer, and an electrical con- 
tracter employed by the Martin Company in the work referred to. 
Their dépositions were taken in Minneapolis in January, 1915, more 
than 11 years after the dates they undertake to fix. Only one of them 
could assist his memory by any memoranda made in 1903, and such as 
he used for that purpose were insufficient of themselves to establish 
the dates in question, though serving as the basis for déductions which 
the witness sought to draw from them and f rom his memory as to the 
order of events. 

Amsden himself, on the other hand, testifying 6 months later, at the 
hearing before me, and basing his recollection on memoranda he says 
he made at the time, states that the portion of the System installed 
which included the five drop stations remained still incomplète on Sep- 
tember 3, 1903, and that none of those stations were in opération before 
that date. 

The burden is on the défendant to show public use before August 25, 
1903, the resuit of the évidence is that it could hâve begun only a few 
days at most before that date, and I find the évidence as a whole, con- 
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sidering the extent towhich it dépends upon mère memory after a long 
term of years, insufficient to produce that clear conviction necessary 
to justify a finding that it actually did begin before the date named.! 
That the apparatus belonging to the five drop stations was not sold to 
the Ddnaldson Company before the bill covering it was paid would 
seem, in any evént, the only conclusion possible on: the évidence. I find 
nothirig to show a complète sale at any earlier time; For the purposes 
of this case, Amsden's first patent is therefore regarded as valid, 

The remaining question is whetherit is infringed by the defendant's 
apparatus, made under the Chism patent. In one respect this appara- 
tus is better entitled than Amsden's to be called a "high-line" cable 
System, viz. : Its main track, or way^ and its endless cable, , adapted to 
propèl the carriers moving on said track or way, are kept at a continu- 
oasly high levai throughouttheir entire length; no part either of the 
main track or way, or of the main cable, being carried dpwnward and 
up again through any "drop loop" like Amsden's, If there are at the 
low level sending and receiving stations, which can be said to answer 
to Amsden's "drop station," it has no construction formed in and by 
the main track, like Amsden's, but is composed ,of two independent 
àuxiliary sections of track, one for receiving at, the other for sending 
f rôm, the particUlar station. Removalof either section, from the appa- 
ratus would leave unaffected the opération of the main track; or main 
cable. The defendant's receiving sections are, for ail purposes hère 
material, like those of Amsden in arrangement and opération. Con- 
sidered by themselves, neither the defendant's nor Amsden's receiving 
means differ in any respect hère material from what was known a.nd 
used before Amsden. Closely adjacent to the terrpinus of the defend- 
ant's receiving section is the lower end. of its :independent. sending sec- 
tion of track, in engagement wherewith carriers may be there placed 
for return to the central station. So engaged, they are lifted thereon 
vertically to the level of the main track and cable, at that level auto- 
matically switched from the sending to the main track, and connected 
with the main cable, which then takes them atong the main track to 
their destination. They are so lifted upon and along the sending track, 
until so connected with the main track and cable, by a Separate àuxil- 
iary endless cable employed at each lo\<r-level station for :that purppse 
only; each of such àuxiliary cables being independent of the main 
cable, éxcept that friction pulleys in engagement with the, main cable, 
aiid thus kept in rotation by its movement, keep in motion the friction 
pulleys around which each àuxiliary cable passes at its station and 
which keep it there in motion. ... 

The significant feature of différence betweeh the defendant's appara- 
tus ànd Arhsdén's thus consists in the différent imeans; employed at each 
low-lével station fior returning carriers' to the central station. Instea,d 
of erii'ploying the main track and cable to lift the carriers from the -way 
station level to the high level^ as does Amsden, bringing them for that 
purpose down to the station level and immediately back agajn, the de- 
fendant uses for thé same purpose an independent local track and a 
local câble, independent of the main cable, except that the motion of 
both is produced by the same source of power, by which arrangement 
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the défendant avoids making with its main track and cable the curves 
and circuit involved in Amsden's drop loops. 

In view pf this différence there is difficulty in making the terms of 
any of the claims in suit fit the defendant's mechanism. In claim 3, 
the f eature or élément (4) in the above analysis is "a drop loop or de- 
pression in said track or way forming a drop or way station" ; and the 
same is true of claim 8. No other than the main track or way can be 
the track or way meant in either claim, nor can the "drop station" in 
either be regarded as formed otherwise than by the "drop loop or de- 
pression" in that track or way, which both specify. In claim 7, unless 
the "drop stations located along said track or way" referred to in the 
f eature or élément (4) thereof are drop stations formed as specified in 
claims 3 and 8, the claim is too broad, because it would include the sta- 
tions of the prior art from which carriers were lifted to track and 
cable at an overhead level by means of elevators or hoisting devices 
operated by the sender. In claim 11, élément (7) spécifies "a drop loop 
on said receiving track." If this means the "receiving track" of (5) 
and (6) in the same claim, the defendant's independent receiving sec- 
tion of track at each way station has no drop loop in it; and if it 
refers to the track whereon carriers are returned to the central sta- 
tion, the defendant's return track, as has been stated, is without any 
loops. 

A construction of thèse claims, such as is necessary for the purpose 
of holding them infringed by the defendant's apparatus, does not seem 
to me justified, unless the above contention by the plaintiff is estab- 
lished, that Amsden's invention provided the first complète drop sta- 
tions in high-line apparatus, and is therefore to be treated as a pioneer 
invention. 

One statement of the grounds upon which the plaintifï relies in sup- 
port of this contention, and of the extent to which it claims a pioneer 
character for Amsden's invention, has been quoted above. What is 
meant by a "complète drop station" appears from that statement to be 
a low-level station "connected by track sections" with the high-level 
line, and provided at its low level both with receiving and with dis- 
patching means. 

That there was high-line apparatus before Amsden, having low-level 
.stations provided at that level both with receiving and with dispatching 
means, cannot be denied. In such stations so provided, the receiving 
means employed a track section Connecting the high line with the sta- 
tion. Dispatching means provided at such stations, however, instead 
of employing track sections Connecting the station with the high Une 
over which carriers could run as on the main track, had elevating 
mechanism for lifting the carriers to the main track, and although their 
ascent was direct and controlled by guideways, thèse can hardly be 
called track sections in the sensé hère intended. Apparatus of the 
above kind is described in the patents to Cowley, No. 474,040 (1892) 
and to Martin, No. 539,127 (1895), relied on by the défendant. 

Amsden's loops in his return track provided his low-level stations 
with track connection from the station to the high line, over which 
carriers can be: sent upward by the same power which moves them 
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horizontally on the high line itself, . instead of the previously iised 
mechanism otherwise operated for hoisting them to the connection with 
the high Hne. But in doing this, he cannot be said to hâve availed him- 
self of an idea wholly new with him, The older low-line apparatus is 
shown to hâve afforded not infrequent instances of adaptation to par- 
ticular circumstances involving carrying the riiain track and cable up- 
ward from a station to an overhead levël, though foHovi'ed by a return 
to the lower level. And in the later high-line apparatus before Amsdèn 
there are shown to hâve been instances wherein the return track and 
cable were brought downward from the high level to reach a given 
station, and from it were carried back again to the high level. 

Amsden's patent, therefore, cannot fairly be said to cover either a 
function never performed before, or a wholly new device, or a device 
of such novelty and importance as will distinguish it from a mère im- 
provement upon what preceded it. Drop loops were not wholly new 
with him; it is only in his adaptation of them to provide better dis- 
patching means at each low-level station than were afïorded by the 
station equipment of prior apparatus, that his novelty consists. It was 
no doubt a meritorious improvement, but I cannot, on the évidence, 
regard it as so new or so important as to justify making his claims 
cover the provision of dispatching means at low-level stations not em- 
ploying drop loops at ail and operating upon principles differing so 
widely from his as do those provided in the defendant's apparatus. 

It is to be noticed that there is no claim in Amsden's patent of any 
such iniportance for his "drop-line receiving and dispatching way sta- 
tions," as bas beën claimed for them in the présent controvérsy. They 
appear in his patent as subordinate in importance to the use of carriers 
runniijg on their sides, and as of no greater importance than the îm- 
proved switching deviceS therein desçribed, with neither of which im- 
provçméhts are we hère concerned. Nor has the plaintiff's évidence 
shown the commercial success of Amsden's apparatus as a whole to 
havè been due in any greater proportion to the dispatching means pro- 
vided for his drop stations than to its other new and improved features. 

It is further fo be noticed that the spécification of the patent contains 
no indication whatever that the drop stations mentioned in the claims 
may be différent in any respect from the "drbp-line stations," fo pro- 
vide which is one declared object of the patent, àr that they may be 
formed otherwise than by looping down the main track afld cable — ^i. e., 
the "line" — as the patent spécifies. The proceedings ih the Patent 
Office upon Amsden's application, as it seems to me, further_ enforce 
the conclusion that drop stations of any other kind were not within the 
applicant'è contemplation. 

It was said on the plaintiff's behalf, in argument^ that the différences 
between the defendant's apparatus and the apparatus of the patent are, 
in the respects hère important, merely cdlorable différences, hdt ma- 
terial as regards use and opération. With this viev^f I find mysélf una- 
ble to agrée. The defendant's independent section pf dispatching tràck 
and separate local cable differ in their method of opération "tob widely 
from the dispatching portion of Amsden's loops. By dispénsing with 
the latter, the défendant foregoes advantages which they -possessatid 
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'avoids disadvantages which they involve. That on the whole the de- 
fendant's dispatching means are improvements over Amsden's seems 
hardly disputed. My conclusion must be that no inf ringement of any 
of the claims in suit is proved. 

[2J 2. As to Amsden's second patent, No. 1,071,018, it relates only 
to a locking device said to be especially adapted for use in carriers such 
as are used in cable carrier apparatuS. The object of the invention is 
declared to be : 

"ïo supply a simple and effective locliing device which will posltively locli 
the cover of the carrier closed and prevent the accidentai opening of the same 
when rounding the turn or in transit." 

That the aJleged infringing carrier, Plaintiff's Exhibit H, infringes 
the claims of this patent, if the patent is valid, the défendant does not 
dispute ; but it contends that the device of the patent dififers f rom prior 
devices only in détails, not new with Amsden, in the sélection and use 
whereof nothing beyond mechanical skill and judgment were involved. 

The défendant had no actual notice of this patent until the présent 
suit was brought, September 27, 1913, one month after the patent had 
been issued. The plaintiff had omitted to mark the carriers it made 
under it according to Rev. St. § 4900 (Comp. St. 1913, § 9446). Im- 
mediately upon the bringing of the suit, the défendant, under advice of 
counsel, stopped making and selling carriers like Exhibit H, and sub- 
stituted carriers of a différent construction, which are not before the 
court in this case. Although the carriers like Exhibit H, for which 
the défendant could be required to account, would seem to be, of neces- 
sity, very few in number, the plaintiff's right to a decree in respect of 
them is established unless the défendant has shown that, as it contends, 
the patent covering them does not describe an invention having patent- 
able novelty. 

The locking device, as therein described, is for use on carriers hav- 
ing lids or covers thrown and held open by a spring. In a circular de- 
pression in the face of the cover is pivoted a lock lever having one 
end upturned for use as a handle, while the other end forms a latch 
adapted to engage under a lip or projection made by indenting a por- 
tion of the side wall ; the cover being eut away so as to let it pass said 
lip or projection in closing and opening. Pressure on the upturned 
end or handle in one direction, the cover being closed, swings the lever 
so as to bring the latch at its other end underneath the lip or projection 
and thereby hold the cover closed. Pressure in the opposite direction 
swings the lever so as to withdraw the latch from beneath the projec- 
tion and let the cover fly open. 

A stud on the underside of the lever, between its pivot and the up- 
turned handle end, passing through a suitably curved slot in the cover, 
limits the movement of the lever in each direction. A flat spring se- 
cured to the inside of the cover bas a rib or projection so iQcated as 
to engage one side or the other of the stud, which, while permitting the 
stud to ride over it during the movement of the lever from one end to 
the other of the slot, hôlds the lever, when in position at either end, 
against accidentai displacement. 

Among a number of prior patents to which it refers, the défendant 
238 F.— 14 
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relies maînly on those to Martin, Nos. 331,418 and 368,219 (1885), to 
Wotruba, No. 394,320 (1888), and to Upp et; al., No. 860,94; (1907). 
Thèse références show, if it is not sufficiently obvious without them, 
that none except old and familiar features are found in the patented 
de vice. The defendant's contention that, cornbined as in the patent, 
they hâve no new f unction or mode of opération, and that Amsden 
has added nothing to former devices in whiçh they may be found, save 
in the way of mechanical détail, seems to me of considérable force. 
But in view of .ail the évidence, including that as to the commercial 
success of the patented carriers, I am not clear that patentable inven- 
tion is wholly wanting in Amsden's adaptation of the component fea- 
tures to the spécial requirements of a cash carrier for use with appara- 
tus of the kinds hère invplved. It seems to me certain, however, that 
the, invention is necessarily so limited in its scope as to require its re- 
striction to the particujar construction showri and described. Ëxhibit 
H is held to infringe bécause it exactly corresponds to that construc- 
tion. Of the 15'claims of the patent, it may be said generally that they 
are drawn with the obvious purpose of covering as mùch as possible 
beyond the particular construction réferred to. Iholdthe clâims vaHd 
to the extent only that they covef tjiat construction, and infringed by 
Exhibit H only becaùse it embodies that construction. The terms of 
the decree to be entered will restrict its application to carriers embody- 
ing the same construction. 

A decree may be enterèd, dismissing the bill as to the first of the 
two patents sued on. As to the second patent, it will provide for an 
injunçtion and for an account within the limits indicated. 



JMANTON-GAULIN MFG. CO. v. DAIRY MACHINERY & CONSTRUCTION 

CO., inc. 
(District Court, D. Connectlcut. December 14, 1916.) 
No. 1384. '■ 

1. Patents (S=»328 — 'Validity and Infeingement — Machine fob Homogeniz- 

INQ Milk. 

The Gàulin patent, No. 756,953, for an apparatus for intima tely mixlng 
mllk or other liquids, was not anticipated, and is of a ploneer ctiaracter, 
and entitled to a libéral : construction, the machine being the flrst to suc- 
cessfuUy homogenlze mllk ; also held Infringed. 

2. Patents <@=>238^lNrBiNGEMENT — Change of Fobm. 

The Impairment of the function of a part of a patented structure by 
omitiirig a portion will not avold Inf ringement ; nor wUl a mère change 
in form, where the principle of opération is preserved and appropriated. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §376; Dec. Dig. 
. €=238.]' 

3. Patknts <S=>312(3) — Défense of Invention bt Anotheb^— Sufeicienct of 

Evidence. 

The défense that another than the patentée wàs the original invèntor 
of a patented structure must be establlshed beyond any reasonable doubt, 
and not merely by a falr prépondérance of the évidence. 

[Ed. Note.— -For other cases, see Patents, Cent. Dlg. f§ 548, 549; Dec. 
Dig. <©=>312(.'3).] 

dssFor otber cases «ee same toplc & KEY-NIJMBER In ail Key-Numbered DlgestH & Indexe* 
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In Equity. Suit by the Manton-Gaulin Manufacturing Company 
against the Dairy Machinery & Construction Company, Incorporated, 
On final hearing. Decree for complainant. 

Frederick P. Fish, and J. L,. Stackpole, both of Boston, Mass., for 
plaintiiï. 

Henry D. Williams and Livingston Gifford, both of New York City, 
for défendant. 

THOMAS, District Judge. This is the usual bill in equity, charging 
the défendant with infringement of letters patent No. 756,953, issued 
April 12, 1904, to Auguste Gaulin, of Paris, France, for certain alleged 
new and useful improvements in System for intimately mixing milk, 
although in fact the invention of the patent has for its object, as is 
stated in the spécification : 

"An Improved apparatus for Intimately mixing mllk and other Uqulds more 
or less resembling It by means of the action produced by the passage of Uqulds 
more or less heterogeneoua under Considérable pressure through very smaJl 
orifices." 

The plaintiff is a Maine corporation engaged in the manufacture of 
machines under the protection of the patent in suit, and it holds the 
title to it by licenses and assignments which hâve been put in évidence, 
subject to certain rights of payment and contingent reversion to the 
patentée. 

The défendant is a Connecticut corporation, which manufactures 
machines ai Derby, in this district, and which, as the plaintifï charges, 
contains and embodies the invention recited in the second claim of the 
patent in suit, which is as f oUows : 

"In a machine of the class described, co-operatlng éléments havlng squeez- 
Ing surfaces, means to yleldlngly hold the éléments In contact and means to 
force the mllk between the surfaces, substantlally as described." 

[ 1 ] Prior to the filing of the bill of complaint herein, the défendant 
had succeeded to the business of a New Jersey corporation, the Dairy 
Machinery & Construction Company, doing business in Connecticut, 
and which had been the défendant in a suit by the plaintifï upon the 
same patent in this district, in which it was held by Judge Martin that 
this second claim was valid and infringed by the defendant's appara- 
tus involved in that case. Manton-Gaulin Mfg. Co. v. Dairy Machin- 
ery & Construction Co. (D. C.) 203 Fed. 516. The Dairy Machinery 
& Construction Company had, however, been dissolved before the entry 
of a decree, and no technical judgment was entered against it. 

Although Judge Martin's décision is not res adjudicata, nevertheless 
a due regard for the orderly administration of justice requires that I 
should follow thât. décision, unless the instant case présents essentially 
différent évidence. The defendant's machine in that suit was, in some 
respects, différent from the one now charged to be an infringement, 
and a principal question herein involved is whether the apparatus 
which the défendant now uses, and whkh is ref erred to in tbe évidence 
as "defendant's device No. 1," is so différent m form and opération 
from that used by the défendant in the former suit, as to escape 
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the charge of infringement. This défense of infringement is now 
mainly supported by certain patents to Mathieu Julien, which were in 
évidence in the former cause, the gist of the defendant's contention 
being now, as in the former case, that the Julien patents deprived 
Gaulin of the quality of a pioneer inventor, and therefore the patent 
in suit is to be strictly construed, and, as the defendant's device No. 1 
does not hâve "means for yieldingly holding the éléments in contact," 
there is no infringement. The patents relied upon are as f ollows : 

(1) French patent No. 220,446, of March 26, 1892, for a machine for Inti- 
mately mlxlng liquid substances. 

(2) Britlsh patent No. 22,115, of Deceraber 2, 1892, entltled a process for 
enriching milk and producing cream and butter, presenting generally a plural- 
Ity of pumps arrangea to pump into a single pipe. 

(3) Brltish patent No. 23,637, of November 9, 1898, for a process for treat- 
ing butter and restoring It to fresh condition. Whlle apparatus is also men- 
tloned in the tltle of the patent, the apparatus is excluded from the claims, 
whlch are whoUy for the process. 

(4) Britlsh patent No. 14,840, of August 2, 1893, entltled "Apparatus for 
Effectlng the Intlmate Mixture of Llquids, Seml-Llquids, or Liquified Matters," 
in whlçh the drawings are identical wlth those of the process patent No. 
22,115, and the description of the apparatus very mueh the same. 

There has also been introduced in évidence quite an amount of fact 
testimony, which was not in the former suit, showing that in 1899 and 
1900 homogenized milk was produced as a commercial product in Paris 
arid elsewhere in France by passing the milk through a piston valve 
and homogenizing devices made and constructed as shown in the Julien 
patents in évidence. The purpôse of this additional défense was to 
show that Gaulin, the patentée, was not the original inventor of the 
machine paténted by him, but that it was actually invented by Julien, 
and that Julien disclosed the invention to Gaulin. 

Judge Martin sustained the patent in suit as a pioneer patent for 
homogenizing milk, or, in other words, for the breaking up of the 
butter globules in milk, and he supported himself in this resuit by the 
assertion, which with the évidence before him was, in my opinion, 
clearly justified, that, while différent machines had been invented prior 
to the Gaulin patent for pulverizing and mixing liqUids of différent 
consistency, some by beating, some by mixing, and others by being 
forced under pressure through orifices, there was no other patent or 
known process adapted to the complète breaking of ail the globules of 
butter fat in milk, and that the spécial object of the Gaulin patent was 
to break ùp ail the globules, so that there would be no séparation in the 
milk theréafter, putting the milk in such condition that practically every 
part of it is exactly alike, and that when in that condition the flavor of 
the milk is improved, and, if sterilized and sealed, it will be kept in 
good condition for long periods of time, and that a process that does 
not break up ail the globules ôf butter fat will not accomplish the resuit 
desired. 

The spécification of-the patent does not use the word "homogeniz- 
ing," and s6' far as appears from the record that Word was practically 
unknown in the art before the invention of Gaulin, and came into use 
only as a resuit of his invention; in other words, Gaulin, by this in- 
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vention, created the art of homogenizing. Gaulin in his spécification, 
after stating that: 

"The présent Invention bas for its object an Improved apparatus for Intlmate- 
ly mixing ïnilk and other Uqnids more or less resembling It by means of the 
action produced by the passage of liquids more or less Ueterogeneous under 
considérable pressure through very small orifices" 

— then goes on to say that : 

"Apparatnses bave been eonstrncted for Intlmately mixlns fatty liquida, 
and tlipse liave beèn used for the treatment of mllU. I hâve myself eonstruct- 
ed s\Kh apparatuses." 

This was undoubtedly a référence to Gaulin's earlier French patent, 
No. 295,596. dated December 23, 1899, the machine of which mixed 
the Hquids by passing them under pressure through small holes, but 
which failed to "homogenize," because the holes, being substantially 
round, were necessarily so large that most of the fat globules passed 
through the holes without coming in contact with the walls of the holes 
and were not broken. 

Gaulin further states in his spécification that: 

"Expérience bas shown that none of thèse apparatuses bas produced the 
required resuit in the treatment of milk" 

— a statement which would seem to be borne out by the évidence. The 
reason why the prior attempts at "homogenizing" were unsuccessful is 
pointed out in the spécification of the patent, page 1, lines 27 to 40, as 
f ollows : 

"With some of them ail the butter globules are not invarlably pulverized, 
as is necessary, which causes tlie milk not to koep and, moreover, ncqulre a 
■disagreeable taste. In other machines in passing through the pulverlzing 
•orifice the butter globules are not ail attacked, because It is only at the sur- 
face of the iet of milk which la forced luto thèse orifices that there is really 
contact with the walls of the orifices, and the ceuter particles of the jet 
Uowlng through the length of the sald orifices résume their original shape on 
escape from the apparatus. If it is the butter portion, It again becomes 
globular." 

And the purpose of the invention as conceived by Gaulin is stated in 
the subséquent lines of the spécification as follows: 

"My InvHntioii comprises an appatatus whereby the object in vlew Is attain- 
•ed. One of the important points of my Invention, for which I seek letters 
patent, consists in causing the liquld to flow not only through Invariable ori- 
fices, but also tietween adjustable surfaces so arranged as to be adaptable ex- 
actly one against the other and malntalned pressed elastically and strongly 
one against the other. It results from the action of thèse surfaces upon the 
globules and other separate parts of the llquid that there is a complète break- 
ing up and an Intimate intermixture of thèse parts, whereas the passage of 
the liquld alone through invariable orifices, however fine they may be, only 
gives an incomplète Incorporation. In the case of mtlk. for example, this mueh 
more energetlc action of the surfaces pressed one against the other is explaln- 
• ed by the fact that the solld or pasty globules (fat, caseln, etc.) are obllged 
to force their passage between the sald surfaces and cannot pass except by 
opcning them. They are thèrefore necessarily flattened, crushed, and torn 
by thèse surfaces, which tend constantly to close upon them. By means of 
this novel system In the case of which we are speaking I am able: to obtaln 
treated milk exempt from any bad- taste without recourse to any, spécial pre- 
-caution — such as the silverlng of the tubes, etc.— whereas up to nijw milk 
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treated always poasesses a dlsagreeable flavor, whlch accordlng to my experl- 
ments résulta from the Incomplète mizlng bt the Varions éléments." 

In the machines of the prior art, the orifices which are referred ta 
in the part of the spécification just quoted, were invariably round and 
therefore côihparatively enormous in cross-section, so that the fat 
globules passed through the middle of thern iinbroken ; and the essen- 
tial characteristics of the invention as conceived by the patentée are 
pointed out later on in the spécification as : 

"The employment of surfaces for mixing pressed elastically one agalnst the 
other, whatsoever be their forms or dimensions and whatsoever their actua- 
tion wlth regard to the other parts." 

Taking into account the testimony of Davies and Gaulin, and the 
other évidence in the case, I am clear, as was Judge Martin, that the 
prior patents relied upon by this défendant cannot be given the force 
contended for without a reconstruction of them in the light of the 
invention in suit, that the patent in suit must be regarded as a pioneer 
patent, that Gaulin in fact constructed the first machine for successfully 
homogenizing milk, that his invention js to be regarded îis one of a 
pioneer character, and that the mechanical functions performed by his 
machines are, as a whole, entirely new. If this be the case, the plaintifï 
is entitled to a very libéral construction of the daims of the patent,, 
and ail subséquent machines which employ substantially the same means. 
to accompHsh the same resuit must be regarded as infringements, al- 
though the subséquent machines may contaîn improvements in the 
separate mechanisms which go to make up the machine. Morley Sew- 
ing Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299, 32 L. Ed. 
715. 

Judge Martin found that the defendant's machine in the prior suit 
accomplished the same resuit as does the machine of the patent in> 
suit, and by substantially the same means, to wit, squeezing surfaces 
held closely in contact by pressure devices, and by substantially the 
same mode of opération, and I am convinced that the defendant's ma- 
chine No. 1 is merely a modification of the defendant's machine which 
was before Judge Martin. In both machines the liquid is homogenized 
by being forced between the surfaces of dises held closely, but elastical- 
ly, together exâctly in accordance with the principle of the invention 
of the patent in suit. Although the défendant in its machine No. 1 has, 
as compared with the old machine, reduced the number of dises from 
12 to 5 for a 4(X)-gallon per hour machine, or to three for a 200-gallon 
per hour machine, it has neverthèless incFeased the size of each dise, 
and has modifiedthe holding device to get the increased pressure on 
thèse devices due to the increased area.of the dises and other parts 
which are exposed to the pressure of the liquid; in other words, the 
changes made by the défendant in its présent machine hâve simply 
diminished the différences which are f otind between the inf ringing 
machine in the former suit and the machine of the patent in suit. The 
défendant, by employing a number of dises,, provided more squeezing 
surfaces between which the milk is forced than there are in the ma- 
chine of thp patent in suit; but that I do not regard as a matter of 
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very great importance, for the reason that each of the squeezing sur- 
faces of the defendant's machine, viz. the faces of the dises between 
which the liquid is forced, acts upon the film of milk, passing between 
it and an adjacent surface, in exactly the same way and with exactly 
the same resuit as does each of the surfaces, viz. that of the valve 
base and its seat in the machine of the patent in suit. 

[2] Clearly, thé mère interposition of squeezing surfaces in the 
defendant's machine is not a substantial différence, but one purely 
formai; and, if it is, it is none the less an infringement. The law is 
well settled that infringement is not avoided by dividing an intégral 
élément of a patented machine into distinct parts so long as the f unction 
and opération remain substantially the same ; and the same rule applies 
as to the joinder of two éléments into one intégral part accomplishing 
the purpose of both, and no more, so long as the same results are ac- 
complished. The impairment of the function of a part of a patented 
structure by omitting a portion will not avoid infringement, nor will a 
mère change in form, where the principle of opération is preserved and 
appropriated. Winans v. Denmead, 15 How. 330, 342, 14 L. Ed. 717; 
Nathan v. Howard, 75 C. C. A. 97, 143 Fed, 889, and numerous cases 
there cited. 

Moreover, the defendant's spindle acts automatically in exactly the 
same way as does the spring of the patent in suit. As the pressure in 
the defendant's machine increases, the spindle has an increasing yield, 
thus permitting the squeezing dises to separate f urther apart ; and as 
the pressure of the liquid in defendant's machine decreases, the spindle 
has a decreasing yield, thus forcing together more closely the squeez- 
ing dises ; and there is no différence in function or mode of opération 
between the defendant's steel spindle and the spring of the patent in 
suit. Mathematically and mechanically they must be considered as 
équivalents. 

[3] Furthermore, I am satisfied that the fact testimony introduced 
at great length for the purpose of showing that it was Julien, and not 
Gaulin, who was the original inventor of the machine, does not corne 
within the rule that is required for this kind of testimony. The courts 
hâve uniformly and consistently held that such testimony must estab- 
lish beyond any reasonable doubt, and not by a fair prépondérance of 
the évidence, the défense that the invention of the patent in suit was 
suggested to the patentée by some other person, and that unless it is 
so established it should be unhesitatingly rejected. Such a défense 
cannot be supported, as are ordinary issues in civil cases, by a mère 
prépondérance of the évidence, blit must go to the extent of being 
absolutely clear, unequivocal and convincing. The law on this subject 
is very fully stated by Judge Putnam in Eastern Paper Bag Co. v. 
Continental Paper Bag Co. (C. C.) 142 Fed. 479, 500. But, beyond 
that, I am not convinced that the défendant has sustained this défense 
by even a prépondérance of the évidence. Gaulin clearly and without 
any instruction from Julien or any one else understood the invention 
of squeezing surfaces held strongly, but elastically, together, between 
which the milk passed in such a thin film that the fat globules were 
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broken, and this is the substance and essential feature of the patent in 
suit. 

L,et there be a decree for an injunction, an accounting, and a référ- 
ence to a master. 



EKIE PUMP & EQUIPAIENT CO. v. WISGONSIN STEEL CO. 

(District Court, N. D. Illinois, E. D. December 21, 1916.) 

No. 496. 

Patents 'S=i>328 — Validitt and Infringement — Boileb Feed Regtjlator. 

The Copes patent. No. 662,687, for a boiler feed regulator, claim 6, is 
valid, if narrowly construed, but, as so construed, held not infrlnged. 

In Equity. Suit by the Erie Pump & Equipment Company against 
Wisconsin Steel Company. On final hearing. Decree for défendant. 

Suit in equity brought June 25, 1915, for infringement to patent No. 
662,687, issued to James W. Copes November 27, 1900, applied for 
September9, 1899. 

Ernest J. Andrews and Lincoln B. Smith, both of Chicago, 111., for 
plaintifif. 

Wallace R. Lane, of Chicago, 111., and William J. Belknap, of Dé- 
troit, Mich., for défendant. 

SANBORN, District Judge. The patent relates to expansion tqbes 
for the régulation of steam boilers. The tubes are placed outside the 
boiler on a level: with the normal water line, and are inclined f rom the 
horizontal ;; the upper end being connected with the steam dôme, and 
tlie lower end with the water of the boiler. By this System the inflow 
of water into the boiler is controlled through the action of expansible 
tubes, which direçtlyoperate a valve for admitting water when re- 
quired. When the valve is closed, pressure is built up in the fedd pipe 
by the continuous opération of the boiler feed punip. As soon as the 
pressure in the feed pipe becomes greater than that iï\ the boilei-, a gov- 
ernor is qperated to shut ofï the pitmp. The expansible tubes are di- 
rectly connected to the water valve System, which controls the inlet of 
water f rom feed pipe to boiler. Lowering the water raisesthe^ tempéra- 
ture of the tubes, expands them, and opens the steam valve to increase 
the punip action, and raising the water lowers the température of the 
tubes, contracts them, and slows the pump. Inhis application the 
patentée says he knows it is not new to use expansible tubes for the 
purpose described by him, but believes it to be new to so arrange such 
a tube as to permit of the micrometer adjustment of the connectçd 
parts, and thus obtain control of the steam supply. 

Défendant clairns that the Copes claim sued on (being No. 6) is in- 
valid, in view of the Thomas patents. No. 454,088, june 16, 189.1, and 
No, 488,619, December 27, 1892, or, if the Copes claim is tp ,he nar- 
rowly sustained, then that défendant does not itifringe, because its con- 
struction is nearerto Thomas than Copes. It is also claimed that the 

€=3For otlier cases 8ee same topic & KEY-NUMBER In ait Key-Numbered Olgests & Indeiw 
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Thomas construction has been used fur a long time in Cléveland and 
other cities, and has worked satisfactorily. The Thomas patents were 
not cited as références to the Copes application. ' 

Claim 6, the one in suit, reads thus : 

"In a boiler feed regulator, the combination with an expansible tube, con- 
nected with the boiler above and below the normal water level therein, of a 
feed water pump, a feed water pipe from- said pump to said boiler, a, valve 
in said water pipe, a steam pipe from said boiler to said pump, a valve in 
said steam pipe, and hydraulic means Connecting the valve in said water pipe 
with the valve in said steam pipe, In sueh relation with said expansible tube 
as to prédétermine the eo-operative actuation of said two, valves by said ex- 
pansible tul)e, aubstantially as set forth.'; 

This claim says nothing about multiplying levers in or connected with 
the expansion tube, and the claim substantially reads on the Thomas 
construction, as shown in the patents referred to, and in the actual de- 
vices built on the Thomas patents in a number of buildings in Cleveland. 
I am satisfied that the testimony of Clark and Ingleson on the trial, 
with the photographs and ail the surrounding circumstances, show that 
the Thomas inventions were in use there before the Copes patent was 
applied for. A little doubt was raised on the trial by the fact that in 
the earlier stages of the case the witnesses did not understand that the 
expansion tubes shown in the Cleveland buildings were other than 
horizontal. But I think this doubt is not sufficient to discrédit the proof 
of prior use, in view of the positive testimony at the trial, the fact that 
thèse constructions were under the Thomas patents requiring the tubes 
to be inclined, and the photographs. 

The Copes patent is valid narrowly, but not infringed. There should 
be a decree dismissing the bill of complaint, with costs. 



ATLANTIC FRUIT CO. v. SOLARI et al. 

(District Court, S. D. New York. September 11, 1916.) 

1. Shipping <S=5.39 — Breach or Charter — ^^"Làwful Merchandise." 

Contraband goods, carried by a neutral vessel from a neutral country 
to a port of a belllgerent in time of war, are "lawful merchandise," witlî- 
in a clause of the charter party limlting her use to the carriage of such 
merchandise, where the export of such goods was not prohlblted by the 
laws of the country from which the shlpment was made. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 141-148; Dec. 
Dig. ®=>39. 

For other définitions, see Words and Phrases, First and Second Séries, 
Lawful Merchandise.] 

2. Shipping <g=38 — Bbeach of Charter — "Restraint of Princes." 

Where a Dutch vessel, under a time charter to libelant. an American 
Company, and subchartered, also by time charter, to respondents on 
arrivai at an Italian port with a contraband cargo, was prohibited by 
the Dutch government from leaving port under the charter for any voyage 
while the vessel was under charter to the charterers or subcharterers, the 
order being modifled after some months by permitting her to proceed, but 
on condition that she should not trade to any port of a belligerent country, 
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ceptlon of such risk In the charter, and was such a frustration aa justl- 
fled the subcharterera In abandoning It. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 136-140; Dec. 
Dlg. <S=>38. 

For other définitions, see Words and Phrases, First and Second Séries, 
Bestralnt of Princes,] 

In Admiralty. Suit by the Atlantic Fruit Company against Luigi 
Solari and R. Lawrence Smith. On exceptions to libel. Sustained 
in part. 

Hunt, Hill & Betts, of New York City (George Whitefield Betts, 
Jr., and Francis H. Kinnicutt, both of New York City, of counsel), for 
libelant. 

Gilbert, Lauterstein & Gilbert, of New York City (Abraham S. Gil- 
bert, of New York City, of counsel), for respondent Solari. 

Austin, McLanahan & Merritt, of New York City (Scott McLana- 
han, of New York City, of counsel), for respondent Smith. 

AUGUSTUS N. H AND, District Judge. [1] The Atlantic Fruit 
Company held a time charter for a term of yéars of the registered 
Dutch steamers Van der Duyn and Vart Hogendorp, and enter ed into 
subcharters of thèse vessels with the respondents. The subcharter 
of the Van der Duyn was from May 24, 1915, for 10 months, and of 
the Van Hogendorp from August 4, 1915, to April 5, 1916. Each 
charter pafty was on a printed form of the Atlantic Fruit Company, 
which was the customary government form, and provided that the 
veséel was to be deliverèd at New York, and— 

"to be employed In carrylng lawful merchandise, Ineludlng petroleum or Its 
products In cases, between safe ports in the United States and the Medlter- 
ranean, not east of the west coast of Italy, charterers' option trading to safe 
French Atlantic ports not north of Brest and safe South American ports not 
south of the river Plate." 

The charter party contained, among others, the foUowing provisions 
(I quote hère, to illustrate, from the charter party of the Van der 
Duyn) : 

"[Owners]: 

"1. Shall provide and pay for ail provisions, wages and consular shipping 
and diseharging fées of cuptaln, officers, engineers, flremen and crew; shall 
pay for the Insurance of the vessel, except as noted In addenda ; also for ail 
englne rooni and deck stores, and nialntain her In a thoroughly efficient state 
in huU and machlnery for and durlng the services, guaranteeing to maintain 
the bollers In a condition to bear a worklng pressure of at least within 20 
pounds of what Is allowed by Lloyds or Veritas (and the pressure to be car- 
rled contlnuously at sea) durlng the whole term of this charter. 

"2. In defaùlt of payment of hlre, thé owîier[sl shall hâve the faculty of 
Withdrawlng the sald steamer from the service of the charterers wlthout préj- 
udice to any clalm they, the owner[s] may Hâve on the charterers In pursu- 
anee of thls charter." 

"26. The act of God, périls of the sea, lire, barratry, of inaster or crew, ene- 
mies, pirates, thleves, arrests and restralnts of rulers, jprlncés knd people, 
collisions, strandlng or other accidents of navigation excepted, even when oc- 
casloned hy négligence, defatilt or errors of Judgment of pllots, niasters, marl- 
ners, or other servants of the shlpovraer[s]. Shlp not answerable for losses 
through explosion, burstlng of bollers, breakage of shaf ts or any latent defect 
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lu the machlnefy or huU not resulting from waût of due diligence by owner[s] 
of shlp, or any of them, or by shlp's husband or manager." 

"[Charterers] ; 

"28. Shall pay and provide for ail the coals, port charges, pilotages, agen- 
cles and commissions, and stevedoring charges. 

"29. Shall pay for the use of sald vessel $25,000, twenty-flve thousand and 
""/loo dollars, U. S. eurrency, per ealeudar month, commenclng from the time 
of delivery and at and after the same rates fori any part of a month, hire 
to continue from the tlme specified for terminating the charter until her de- 
livery to owner[s] (unless lost) at a port in the TJnited States. Payment of 
sald hire to be made in cash In Nevc York monthly in advance for the first 
month half monthly thereafter." 

"General Conditions. 
"40. The act of God, the enemies, fire, restraints of princes, rulers and péo- 
pie and ail other dangers and accidents of the seas, ri vers, màchlnery, boiiers 
and steam navigation throughout this charter party alvpays excepted." 

Each steamer was delivered to the respondents at New York pur- 
suant to her subcharter. The first voyage of the Van der Duyri was 
with a cargo of frozen méat from New York to Genoa, which was 
delivered to the Itahan miHtary authorities. The lîbelant was informed 
by the respondents that this méat was not shipped or intended for miH- 
tary purp'oses, but was for consumption by the civiHan population. Ob- 
jections made to carrying this cargo both by the Dutch consul and the 
master and crew were only obviated by thèse untruthful statements. 
The second lî'oyage to Genoa was from Montevideo with a similar 
cargO' of méat, which was deUvered to the ItaHan army in a similar 
way. On this occasion respondents assured the libelant that the beef 
was intended for the Italian civiHan population. Before leavirig 
Montevideo on this voyage, threats were made to the master and crew 
by the German ambassador and the Austrian consul at Montevideo that 
the vessel would be déstroyed by submarines because she carried con- 
traband, and the master and crew were only persuaded to sail by rep- 
résentations by the respondents that the cargo was intended for use 
by civilians. The vessel and the lives of those on her were actually 
in jeopardy by reason of carrying the contraband goods. The vessel 
was discharged on September 23, 1915, at Genoa, and the master was 
then ordered by respondents to clear her and sail to Montevideo. He 
refused to sail, however, on the ground that the previous carriage 
of contraband goods had subjected the vessel to risk of destruction 
by war ships, torpedoes, and mines, and that a subséquent voyage from 
Montevideo to Italy with méat would involve the same risk. 

Between this time and October 19th the government of HoUand 
ordered the Dutch consul at Genoa not to permit the crew to sign 
"for any voyage while the vessel was under charter to the respond- 
ents or libelant," and she was thus prevented from saiHng. After 
negotiations with the Dutch government through the State De- 
partment of the United States, during which the libelant endeavored 
to hâve the order of the Dutch consul rescinded, the EHitch govern- 
ment decreed that the vessel should not during the présent war trade 
to any port of any country involved or thereafter becoming involved 
as a belligerent in the war, and that she should not leave Genoa until 
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the owners and the libelant had signed an agreement to that effect. 
The owners required of the hbelant a payment of $1,000 per month 
additional charter hire for two years and a lump sum of $1,750 as 
a condition of entering into the agreement with the Dutch govern- 
ment, and thèse payments the libelant made. The vessel was then 
released; the libelant notified the respondents thereof and requested 
sailing orders. The latter refused to give siich orders, and stated 
that they had no further use for the vessel. On December 18th the 
vessel sailed for New York, and on January 12, 1916, entered upon a 
new subcharter under which she is now employed; Libelant was ob- 
liged to incur expenses in sending représentatives to Holland and 
Genoa to procure the release of the vessel, and in the employment of 
agents and attorneys in variôus places and in other matters,.in excess 
of $17,500. 

The steamship Van Hogendorp was only engaged in one voyage 
from New York to Montevideo, and thence with frozen méat to Genoa, 
which was delivered to the Italian army, after représentations by the 
respondents that the cargo was only for the civilian population of 
Italy. Otherwise, similar things occurred as in case of the Van der , 
Duyn ; that is to say, the master refused to retum to Montevideo and 
the Dutch consul took the same steps as in case of the Van, der Duyn, 
after which this vessel was similarly f reed with permission to engage 
in a limited trade and repudiated by the respondents. 

Hire was paid to October 26, 1915, in the case of the Van der Duyn 
and to October 19th in the case of the Van Hogendorp. On December 
14th the Dutch government allowed each vessel to sail from Genoa. 
The libel seeks to recover fuU hire between the date up to which the 
last payments were made and the time when the new subcharters be- 
came effective, différence in hire between the old and the new sub- 
charters to the end of the original terms, cost of coal supplied for 
last voyages from Genoa to New York, port charges while at Genoa, 
cash required by owners as condition of assurance to Dutch govern- 
ment, additional charter hire required by owners for period of two 
years, as well as légal and other expenses incurred in freeing the ves- 
sels ïrom the embargo by the Dutch government. The claims as set 
forth in the libel aggregate $275,797.29. 

The respondents hâve excepted to the libel on the ground that it 
States no cause of action. This, like a demurrer, admits ail the fore- 
going allégations of fact in the libel. The respondents contend that 
they had a perfect right under the law to carry contraband, and that 
the refusai of the vessels to sail because of the exercise by the respond- 
ents of their lawful right to carry the contraband was a breach of 
the charter party by the libelant, which bars recovery upon it. 

The libelant insists that the vessels could only carry "lawful mer- 
chandise," that this term did not include, but excluded, contraband 
goods, and that for that reason, not , only hire unpaid prior to the 
new subcharterSj but ail losses and damages, are recoverable. Libel- 
ant also insists that, even if contraband goods could be carried under 
the charter, the situation confronting the .masters of thèse vessels 
constituted such a péril as justified them in protecting their ships and 
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refusing to sail. Libelant further says that restraint of princes oc- 
curred by reason of the existing circumstances, that the actual em- 
bargo and subséquent limited permission to trade granted by the 
Dutch government also constituted a further restraint of princes, ex- 
cepted by the charter parties, and that during such restraint charter 
hire was payable under the law. The Hbelant, therefore, insists that 
loss of charter hire and coal and port charges are in any event due, 
even though the other expenses occasioned by the carriage of contra- 
band may not be recoverable. 

There are but few cases where the term "lawful merchandise," or 
similar language, has been construed by the courts. In the old case 
of Seton, Maitland & Co. v. Low, 1 Johns. Cas. 1, the New York 
Suprême Court held that "lawful merchandise" in a marine Insur- 
ance policy included contraband goods. Chancellor Kent there said : 

"Two questions were ralsed, on the argument in thls case: (1) Whether the 
contraband goods were lawful, withln the meaning of the policy. (2) If law- 
ful, whether the assured were bound to disclose to the défendant the fact 
that part of the cargo was contraband of war. 

"On the first point, I am of opinion that the contraband goods were lawful 
goods, and that whatever Is not prohlblted to be exported, by the positive law 
of the country, is lawful. It may be sald that the law of nations is part of 
thé municipal law of the land, and that by that law (and which, so far as It 
concerns the présent question, is expressly incorporated Into our treaty of com- 
merce wlth Great Britain) contraband trade Is prohlblted to neutrals, and, 
consequently, unlawful. This reasoning Is not destltute of force, but the fact 
is that the law of nations does not déclare the trade to bs unlawful. It only 
authorizes the seizure of the contraband articles by the belllgerent powers ; 
and thls it does f rom necesslty. A neutral nation has nothing to do wlth the 
war, and is under no moral obligation to abandon or abridge Its trade; and 
yet, at the same tlme, from the law of necesslty, as Vattel observes, the powers 
at war hâve a rlght to seize and confiscate the contraband goods, and thls 
they may do from the prlnciple of self-defense. The right of the hostile 
power to seize, thls same very moral and correct wrlter continues to observe, 
does not destroy the rlght of the neutral to transport. They are rights 
which may, at tlmes, reciprocally clash and Injure each other. But thls colli- 
sion is the efCect of inévitable necesslty, and the neutral has no just cause 
to complaln. A trade by a neutral, in articles contraband of war, is there- 
fore an unlawful trade, though a trade, from necesslty, subject to inconvenl- 
ence and loss." 

This décision was foUowed by the same court in Skidmore v. Des- 
doity, 2 Johns. Cas. IT , and Juhel v. Rhinelander, 2 Johns. Cas. 120, 
and the last case was affirmed on appeal by the Court for the Correc- 
tion of Errors in 2 Johns. Cas. 487. A somewhat similar doctrine was 
enunciated by Lord Ellenborough in the old case of Barker v. Blakes, 
9 East, 283, where it was held that a policy of Insurance was not vio- 
lated by the carriage of contraband cargo. He said : 

"The voyage and commerce, therefore, In the course of which the vessel 
carrylng the goods insured was In this case engaged, not being elther of a 
hostile description, nor In any other way expressly or Impliedly forbldden by 
the law or policy of this country, the gênerai objection to the plalntlfiE's re- 
coverlng at ail under thls policy of assurance falls to the ground." 

See, also, North. Pac. Ry. v. American Trading Co., 195 U. S. 465, 
25 Sup. Ct. 84, 49 E. Ed. 269. 
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Apparently the opinions of the courts on the subject not only treat 
contraband as lawf ul cargo, but also as coming within the description 
of tlie term "lawful merchandise." It is to be borne in mind, also, that 
much of the carrying trade with Europe during the présent war has 
been in contraband goods, and if what is in fact lawful merchandise 
under our laws was to be forbidden by the contracts under considéra- 
tion it would hâve been an easy matter to exclude contraband in ex- 
press terms, as was donc by the language of the charter party in the 
récent case of F. A. Tamplin S. S. Co. v. Anglo-Mexican Petroleum 
Products Co. [1915] L. R. 3 K. B. 668, instead of leàving the matter to 
a doubtful expression, which had been held to include contraband in 
the only décisions where the question was squarely ûp for adjudication. 
Ido not think the fact that petroleum was mentioned in the charters 
is significant, though that was doubtless contraband, nôr do I regard 
the payment of Insurance for war risks by the respondents important. 
Thè provision as to petroleum was apparently inserted because it might 
not bè règarded as "lawful merchandise" on account of the possible 
danger tp.other, cargo ocçasioned by îts présence, and not becauSe of 
ita. contraband character. Nor, is, the argument as to the insurance of 
war risks more persuasive, for such insurance was, most important, as 
well as commoii, when hazards to cargoes of ail descriptions f rom float- 
ing mines and zealous submarinè commanders were so great; The argu- 
ments as to thèse provisions of the charter, party hâve been sufficiently 
answered by the libelant, but the latter has not answered what appears 
to nie the conclusive argument, that contraband goods were lawful 
goods and cduld be properly carrièd, subject to risk of capture, if there 
had been no provision as to "lawful iherchandisë." ' Hbw' merchandise 
which was under our laws already lawful could be rendered unlawful 
by prpviding in the charter party for the carriage of "lawful merchan- 
dise," I am unable to përceive. ! 

There is a dictum in the old case of Weston v. Minot, 3 Woodb. & 
M. 437, Fed. Cas. No. 17,453, and in Boydv. Moses, 7 Wall. 316, J.9 
L,. Ed. 192, to the effect that contraband goods are not lawful merchan- 
dise, biit in the first case thé reniarkdf the court had no bearing on the 
issues involved, and the reasons for the opinion expressed were not 
given. The second case merely quoted the dictum of the Circuit Justice 
who delivered the opinioii in the first. In each case the question in- 
volved was whether cargo which was injurioits "from its intrinsic na- 
ture to other cargo violated the charter party, and had nothing to do 
with contraband. 

The Styria, 101 Fed. 728, 41 C. C. A. 639, and affirmed on appeal, 
as to the gênerai principle involved, in 186 U. S. 1, 22 Sup. Ct. 731, 46 
E. Ed. 1027, is the only case really relied on by libelant as tending to 
décide that contraband is not lawful merchandise. In that case the 
bills of lading covered "goods of ail kinds dangerous or otherwise." 
A cargo of sulphur was loaded at Palermo for New York. The court 
held that the captain was justified in unloading it on the outbreak of 
the Spanish War, because it was contraband, and subjected the ship to 
capture by war vessels off the Spanish coast. The ground upon which 
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the décision was placed was the "restraint of princes" clause, though 
the court incidentally remarked that : 

"The ship made no contfact to carry contraband of war to the port of a bel- 
ligereut, and should not be held to the obligations of a contract Into which 
she has never entered." 

This language merely means that the "restraint of princes" clause 
furnished an excuse for refusing to carry contraband, because there 
was no spécifie provision to carry such cargo, and the danger of seizure 
and destruction was an effective restraint. In other wordâ, the "re- 
straint of princes," and not the contraband goods which occasioned the 
restraint, was a sufficient excuse for refusing to carry the cargo. The 
court there said : 

"There is no loglcal différence between a restraint of princes and nilers ex- 
ercised by a cruiser with power to visit, search, and seize, lylng two leagues 
off Cape Empedocle, and that exeiréised by a half dozen cruisers patrolllng a 
narrow strait through which, if the voyage be made, the vessel must pass. 
Under such circumstances, the owner of contraband cargo (loàded, as this was, 
before war broke out) could wlth reason Inslst that It would be gross négli- 
gence on the part of the ship to bring hls cargo forward. * » • ïhat a 
blockade is within the têrm 'restraints of rulers and princes' has been set- 
tled for the fédéral courts by the décision in Ollvera v. Insurance Co., 3 
Wheat. 183 [4 L. Ed. 365]. That a well-founded appreliension of capture by 
the cruisers of a belligerent is the équivalent of ah actual restraint Is the doc- 
trine of the later authoritles." 

See, also, The Kronprinzessin CeciHe, 228 Fed. 948; Rodoconachi 
V. Elliott, L. R. 9 C. P. 518 ; Nobel's Explosives Co. v. Jenkins, [1896] 
L. R. 2 Q. B. 326. 

[2] The efïect of the foregoing décisions is that a danger of sei- 
zure, such as is alleged by the libel, and admitted by the exceptions 
to it, constituted a "restraint of princes," which excused the libelant 
under that clause, if not at common law, from proceeding on her voy- 
age on September 23, 1915. This was foUowed by an actual restraint 
by the Dutch government until December 18, 1915, and a partial re- 
straint thereafter. It seems to be settled that the regular break-down 
clause fumishes almost the only excuse for not paying hire, except an 
actual frustration of the enterprise. 

Judge Hough held in The Santona (C. C.) 152 Fed. 516, that a dé- 
tention in quarantine for 36 hours caused no cessation of hire. The 
Circuit Court of Appeals of this circuit decided, in Clyde Commercial 
S. S. Co., Ltd., V. West India S. S. Co., 169 Fed. 275, 94 C. C. A. 
551, Ward, J., writing the opinion, that a détention of about Udays 
by the Texas authorities did not relieve the charterer from the pay- 
ment of hire. In Admirai Shipping Co. v. Weidener Hopkins & Co. 
[1916] ly. R. 1 K. B. 429, there was a détention by the Russian gov- 
ernment of a month, but Bailhache, J., held that this did not cause a 
cessation of hire. The same resuit was reached in the case of Scot- 
tish Navigation Co. v. W. A. Souter & Co., [1916] L. R. 1 K. B. 675. 
In F. A. Tamplin S. S. Co. v. Anglo-Mexican Petroleum Products 
Co., [1916] L. R. 1 K. B. 485, the Court of Divisional Appeal held 
that a British vessel on time charter, which was requisitipned by the 
government, must still pay hire, though the charterer had no use of 



221 ' ' ' -^Se-FBDERAL BEPORTËR ' • ■ A 

her; and èUth ■v^^as tfe • décision in Modem -Transportation Co. v. 
Duneric S. S. Co., [1916] L. R. l' Kv B. 726,- thotjgh in that case the 
governnaent : only paid about half the charter hire agreed upon by 
the original parties.' ' i. . . • , 

The reasoning of thèse last two cases was that a fequisitioii by thé 
government created an assignment by;Pperation.of. îaw of the, right-s of 
the, charterer, that he would reçeive hire,froiii, the goveriinient, and 
that thei;ç. ^fvas, therefore, not such a frustration of the enterprise as 
relieved , the charterer, from the payment pf hire. The payment pf 
hire is çnforçed in such cases becausç the vessel is ch.artered subject 
to the restraint pf princes, but in the case at bar the libel allèges thàt 
the Dutch government issued a decree or order to the Dutch consul 
at Genoa not to, permit the crew ofsaid vessel "tp be signed on or 
before him for any voyage while the said vessel was. under charter, to 
the respondents or libelant." Amended iLibel, foL 70. Thus the, Dutch 
government réfused to allow the côritract l^tWeen the owners and libel- 
ant to continué in opération, and only after léngthy negptiatipns be- 
tween the libelant and the Dutch gpvernment, çpvering a péripd of 
about two months, did that government release, the steamship and per- 
mit the consul tp sign thé crew, and then pnly upon cpndition that the 
vessel shpuld not trade to any port of any cpuntry at war, pr any 
European country that might thereafter become invplved as a belliger- 
ent in said war. 

It is urged that this action by the government, whichdeprived the 
subcharterers of the use of the ships for a substaûtial portipn of the 
charter period, constituted a "frustration," and reHeved the respond- 
ents from the payment of charter hire, and I agrée with this conten- 
tion. I am well âware of the English décisions which express doubt 
as to whether any "restraint of princes" can amount tP a "frustration" 
in a time charter. Hère, however, was a case where the Dutch gov- 
ernment did not, accordingto the allégations pf the libel, simply at 
one time restrain the sailing of the vessel, but decreed that it wbuld 
not permit the crew to be signed "for any voyage while the said ves- 
sel was under charter to the respondents or libelant." This, I think, 
was a décision to annul completely the rights of thécharterers. If the 
restraint had been a temporary matter pending negotiation, it might 
very likely be regarded as not sufficient to amount to a "frustratipn" ; 
but when, under the allégations pf the libel, it Was coupled with a 
déclaration that the charterers could never use the ship, and contin- 
ued for âbout two months, I think the respondents had a right to 
treat the decree as amounting to a' "frustration," which ended rela- 
tions between them and the libelant. As was said in the case of 
Embiricos v. Sydney Rcid & Co., [1914]-L. R. 3 K. B. 45, quoting 
the remarks of Lord Gorell in The Sàvona, [ 1900] L. R. 3 R. B. 252 : 
"I dp npt think this case can be decided'by what happened afterwards." 

The Iaw in regard tp this màtter was laid dowtt by BailhachC) J., in 
the Admirai Shipping Case, supra, at page 438, as follpws: 

"Before I part with this case, and to prevent any misconceptioti In the an- 
likely event of this judgment being referred to on any subséquent occasion, I 
désire to point out that nothing that I hâve said has any alipllcàtion to or 
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bearlng upon à case in which the chartered vessel is elther lost actually or 
taken out of the possession and control of the ownei's by one of the excepted 
périls, se that the owners are unable to give the charterers the use of their 
vessel for any purpose whatever.'' 

It is to be remembered that charter hire has apparently been paid 
uprto the time that the Dtitch government intervened. Up to that time, 
I think there had been no "frustration." I cannot tell definitely from 
the pleading what periods the claims for the various port charges actu- 
ally covered. So far as thèse sums were paid for charges prior to 
the decree of the Dutch government, they are recoverable. 

Northern S. S. Co. v. Earn Line, 175 Fed. 529, 99 C. C. A. 151. 
So far as thèse expenses were incurred afterwards, they are the 
burden of the owner. An amended libel must specify how far thèse 
items covered the period prior to the Dutch decree. 

For the foregoing reasons, I hold that the exceptions to the libel 
must be sustained, and the libel dismissed, with the usual leave to 
file an amended libel within 10 days. 



SHERMAN NAT. BANK OF NEW YORK v. SHUBERT THEATRICAL 

CO. et al. 

(District Court, S. D. New York. December 5, 1916.) 

No. 13,286. 

1. COUETS ®=5264(2) JURISDICTION OF FEDERAL COURTS ANCILLABT SUIT. 

A trustée in bankruptcy obtained an order enjoining a bank from paying 
out a deposlt in which the bankrupt elalmed an interest. Afterward 
another claimant, which was a nonresiUent, brought an action ai law 
against the bank, which was a citizen of the district, to recover the 
deposit. Thereupou the bank filed a bill in the nature of a bill of In- 
terpleader in the same court, alleglng tliat it claimed an interest in 
the fund through an assignment from the bankrupt and that there were 
also other claimants, who were luade défendants. It asked an injunc- 
tion against the prosecution of actions at law, and that the rights of the 
respective parties in the fund be determined. Held, that the effect of 
the bill was to draw in for a single décision the whole controversy, a 
part oiily of which was involved in the action at law, and that the bill 
was anclUary, and within the jurisdlction of the court, regardless of the 
citizeusliip of the other défendants. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 801 ; Dec. Dlg. 

<S=264(2).] 

2. Courts i©=>508(1) — JuRianiCTioN of Fédéral Courts — Injunction Against 

Peoceedings in State Court. 

Where the jurisdlction of a fédéral court first attaches to the sub.iect- 
matter of a suit, as in a possessory suit, Judicial Code (Act Mardi 3, 1911, 
c. 231) §, 265, 36 Stat. 1162 (Conip. St. 1913, § 1242) does not apply, and 
the court may enjoin prosecution of suits in a state court, which would 
interfère with the exercise of such jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. | 1418; Dec. Dig. 
<g=>508(l).] 

£=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
238 F.— 15 
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3. INTERPLEADEB <g=»8(2) — PebSONB ENTITLED TO INTERPLEAD — CoMPI-AINANT'B 
INTEBEST IN FUND. 

A bill in the nature of a blU of interpleader may be sustalned, although 
flled by one claiming a partial Interest in the fund, and although his elaim 
is of légal cognlzance, where an accounting may be requlred to détermine 
complainant's Interest, and there are other and eonflicting daims. 

[IM. Note.— For other cases, see Interpleader, Cent. Dig. §§ 9, 11 ; 
Dec. Dlg. <S=»8(2).] 

In Equity. Suit by the Sherman National Bank of New York against 
the Shubert Theatrical Company (a New Jersey corporation), Lee Shu- 
bert, Jacob J. Shubert, the Shubert Theatrical Company (a New York 
corporation), Irving M. Dittenhoefer, trustée in bankruptcy of Théo- 
dore A. Liebler and George C. Tyler, copartners as Liebler & Co., and 
the Welden National Bank of St. Albans. On motion by complainant 
for injunction and to strike out the défenses pleaded by the Shubert 
Theatrical Company of New Jersey. Motions granted. 

The Mil Is in the nature of a bill of interpleader, for whlch the plaintlff 
claims no original jurisdictlon, but only jurlsdlction ancillary to an action at 
law, now pending in this court, in which the défendant herein, Shubert 
Theatrical Company of New Jersey is plaintiff, and Itself is défendant. The 
allégations regarding the cltlzenship of the various parties are most inadé- 
quate, and, in vlew of the presumptions against jurlsdiction obtalnlng in thls 
court, they must be taken as though they were as follows: The plalntlffi is a 
citizen of New York; the Shubert Theatrical Company of New Jersey Is a 
citizen of New Jersey; Lee Shubert and Jacob J. Shubert are eitizens of New 
York; the Shubert Theatrical Company of New York is a citizen of New York; 
Irving M. Dittenhoefer, as trustée in bankruptcy of Liebler & Co., Is a citizen 
of New York; the Welden National Bank of St. Albans, Vt., is a citizen of 
Vermont. In fact, no allégations of the cltlzenship of any of the individual 
défendants are alleged In the bill, but the facts probably correspond with the 
presumption of law. 

The bill asserts that in the month of March, 1912, Liebler & Co., a flrm com- 
posed of Théodore A. Liebler and George C. Tyler, were Indebted to the plain- 
tiff in the sum of $25,000, composed of three notes theretofore executed, and 
were indebted to the Welden National Bank of St. Albans in the sum of 
$15,000, composed of three notes for $5,000 each. On the 15th day of March, 
1912, Liebler & Co. executed to the plaintiff and to the Welden National Bank 
of St. Albans, as security for the payment of thèse notes, a Joint assignment 
of one-half of the interest of such firm in ail Its share, under a contract here- 
aftér mentloned, in the profits of Shubert Theatrical Company of New York 
from the production of a play called "The Bine Blrd," durlng the seasons of 
1912-1913 and 1913-1914. Such notes were renewed from time to tlme, and 
on the 4th day of December, 1914, there were due substantial sums of money 
to both the plaintiff and the Welden National Bank of St. Albans. Irving 
M. Dittenhoefer in 1915 vvas chosen trustée in bankruptcy of Liebler & Co., 
who became bankrupt on December 4, 1914. The profits of Liebler & Oo. 
arose from an agreement on October 17, 1910, with Shubert Theatrical Com- 
pany of New York, by which it agreed to pay to Liebler & Co. one-half 
its own profits from its présentation of "The Blue Bird." Durlng the month 
of November, 1911, the défendants Lee Shubert and Jacob J. Shubert opened 
an aceount with the plaintiff, which contained profits arising from the pro- 
duction of "The Blue Bird" under the agreement between them and Liebler 
& Co. On December 7, 1914, Dittenhoefer, the bankruptcy recelver of Ueb- 
1er & Co., served on the plaintiff a certifled copy of an order of this court re- 
stralnlng ail persons from paying over any funds in which Liebler & Co. 
claimed interest, and demanded that plaintiff hold ail such sums in Its pos- 
session. The plaintiff refuses to pay to Lee Shubert, Jacob J. Shubert, or 

^stFoT other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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any one else, the sums remaining In said account, and on August 2, 1915, the 
défendant Sliubert Theatrical Company of New Jersey, whose connection with 
the other défendants Is now shown, began the action at law in thls court 
upon the deposlt, whieh Is mentioned at the outset, and which is still pendlng. 
The bill concludes wlth the allégations that Dittenhoefer, aa trustée, bas a 
clalm upon the funds; that Lee Shubert and Jacob J. Shubert hâve- the 
right to draw- checks upon the deposlt, and the plaintiff has received no 
release or authorizatlon from either of them to pay the balance; that the 
Shubert Theatrical Company of New Tork claims some right to the dêposit, 
as does the Welden National Bank of St. Albans, Vt. ; that the plaintiff 
claims an interest in it by virtue of such a.sslgnment; that it is impossible 
in the action at law to obtaln a judgment or decree settling the rights of ail 
the parties hereto. 

The answer of the Shubert Theatrical Company of New Jersey, after certain 
traverses, allèges for a flrst défense that on February 23, 1909, liiebler & Co. 
and the Shubert Theatrical Company of New York entered into an agreement, 
by which Liebler & Co. agreed for five years to présent ail thelr plays in thea- 
ters eontrolled by the Shubert Theatrical Company of New York, wlth certain 
exceptions, commencing September 1, 1909, In considération of which Shubert 
Theatrical Company of New York would assume one-half the expenses of a 
certain operatic tour, to be undertaken by onè Pietro Mascagni, under an 
agreement wlth Ijiebler & Co., and to share in a contract between onç Bessie 
Abbott and làebler & Co., under which she was.to appcar in an opéra called 
"Yso.bel." The statements of Liebler & Co. to Shubert Theatrical Company 
of N«w York at the time of the contract were that Bessie Abbott would ap- 
pear in such opéra for $1,000 a week, and that Mascagni would give liis serv- 
ices In connection wlth the opéra for $10,000. In the year 1910 Lee Shul)ert 
learned that thèse statements were intentionally false, and demanded back 
ail the money he had advaneed to Liebler & Co. for losses they clalmed to 
bave sustained on such tour, and rescinded the contract of the Shubert Theat- 
rical Company of New York wlth them. Runh moneys amounted to the aum 
of $34,665.20, and they were liable for $25.000 in addition. Yet in October, 
1910, the Shubert Theatrical Company of New York promised Liebler & Co. ' 
to give them a one-half interest in the profits and losses of "The Blue Bird," 
on condition that Liebler & Co. should continue booklng tbeir plays at the 
Shubert Theater for flve years. On the lOth day of May, 1911, liiebler & Co. 
asked the Shubert Theatrical Company to pay $25,000, the balance still due 
under the contract of February, 1909, but told the Shubert Theatrical Company 
of New York that they intended to book their plays wlth Klaw & Erlanger. 
Thereupon the Shubert Theatrical Company of New York procured the dis- 
count of the note of Liebler & Co. for $25.000 wlth the Hudson Trust Com- 
pany, and charged the same agalnst the interest in "The. Blue Bird," Jjut 
agreed that, if Liebler & Co. should carry ont the agreement to bobk ttieir 
plays, he would divide the profits of "The Blue Bird" for the season endlng 
June, 1912, and would deduct the $25.000 borrowed from the Shubert Theatri- 
cal Company'.s share. In Mardi, 1912, apparently for the second time, Lieb- 
ler & Co. refused to book their plays wlth the Shubert Theatrical Company of 
New York. For a second défense, the answer allèges that an action was 
brought by Liebler & Co. agalnst Lee Shubert for an account of the profits of 
"The Blue Bird," which action was dlsmlssed. For a third défense, that this 
court is without jurlsdiction. 

The cause comes up on a motion by the plaintiff to en.loin the défendants 
from institutlng any actions at law agalnst it, and to strike out ail the dé- 
fenses of the answer of the Shubert Theatrical Company of New Jersey. 

Rutgers Bleecker Miller and John Kirkland Clark, both of New 
York City, for complainant. 

William Klein, of New York City, and Simon Fleischmann, of Buf- 
falo, N. Y., for défendant Shubert Theatrical Co., of New Jersey. 

James N. Rosenberg, of New York City, for défendant Dittenhoefer. 
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LEARNED HAND, District Judge (after stating the facts as above). 
[1] Dittenhoefer, who has procured an injimctiqn against the payment 
of the deposit, is a citizen of New York, and sô is the plaintiff. Dis- 
regarding for the time being any questions of the equity of the bill, this 
situation, therefore, raises the question of the constitutional jurisdic- 
tiqh of this court. That the bill is, from the standpoint of equity, an 
original bill, must of course be admitted, but that does not détermine 
its jurisdictional status, which may none the less be ancillary. Minne- 
sota Co. V. St. Paul Co., 2 Wall. 609, 633, 17 L. Ed. 886. It is true that 
most cases of ancillary jurisdiction arise when some property has corne 
into the custody of this court, or at least when some suit is pending in 
which it may assume possession at any time. Wabash R. R. Co. v. 
Adelbert Collège, 208 U. S. 54, 28 Sup. Ct. 182, 52 L. Ed. 379. Such, 
indeed, is the explanation of cases like Preeman v. Howe, 24 How. 450, 
16 L. Ed. 749, Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 
L. Ed. 145, and Pacific R. R. v. Mo. Pac. Ry., 111 U. S. 505, 4 Sup. 
Ct. 583, 28 L. Ed. 498. It is in my judgment the explanation even of 
Dewey v. West Fairmont Cas Coal Co., 123 U. S. 329, 8 Sup. Ct. 148, 
31 ly. Ed. 179, where the bill lay in aid of exécution out of this court, 
the power to exercise possession through its marshal being the équiva- 
lent of possession itself. None of thèse cases helps the plaintiff, unless 
Personal jurisdiction over the obligor alone brings "property" into 
court, even though the true obligée may not be also before it, a possibil- 
ity upon which the very equity of the bill dépends. It is true that in 
bankruptcy it has been decided that personal jurisdiction over the 
obligor puts the bankrupt's "property" into court. In re San Antonio 
Land & Irrigation Co. (D. C.) 228 Fed. 990; In re Berthoud (D. C.) 
231 Fed. 529. And if that rule be of gênerai application, then there 
is "property" in court hère. If so, it would seem to foUow that, under 
section 57 of the Judicial Code, this bill would lie against nonresident 
obligées, which seems to me a strong position. 

I do not mean to rest quite upon that theory, for the question hère 
really turns upon the word "controversies," as used in section 2 of 
article 3 of the Constitution, as defined by section 24, subd. 1, of the 
Judicial Code (Comp. St. 1913, § 991 [1]). The "controversy" at least 
involves, not only the liability of the obligor, but whether the plaintiff 
is the obligée. The plaintiff, by asserting that he is the obligée, has 
necessarily invited a décision which must détermine the identity of the 
obligée, at least negatively, and the complète détermination of that ques- 
tion is ail that the bill of interpleader seeks to secure, because the 
court will in the action décide something positive about the identity of 
the obligée, even were it to décide that among ail possible obligées the 
plaintiff is not one, though it may fail to décide which is the actual, 
among ail putative obligées. In a- question of constitutional jurisdic- 
tion it shoUld accept the complète détermination of that question, as 
the whole of the "controversy" at stake in the action; it should not 
eut too fine. Suppose section 274b of the Code, as added by act 
March 3, 1915, c. 90, 38 Stat. 956, included the addition of codefend- 
ants in actions at law, as perhaps it does ; the défendant could bring 
in ail other putative obligées as codefendants. Yet that would be only 
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because the procédure had become more elastic. New, it cannot 
be that the constitutional jurisdiction of this court over the "contro- 
versy" dépends upon the mère form of the remedy. Such bills 
as thèse are the équivalent, originated for that very purpose, of 
the greater procédural freedom of equity. They merely draw in the 
whole controversy for a single décision which the rigidity of légal pro- 
cédure does not allow. Yet the power of the court to deal with the 
subject-matter in both cases is necessarily conferred by the Constitu- 
tion and is not formally determined. 

The analogous question of personal jurisdiction has been dealt with 
in a harmonious way. Thus, if personal jurisdiction exist oyer the 
obligor, it will support such judgment determining the identity of the 
obligée as the local forms may provide. This is true of taxation. Black- 
stone V. Miller, 188 U. S. 189, 23 Sup. Ct. 277, 47 L. Ed. 439 ; Liver- 
pool, etc., Co. V. Orléans Assessors, 221 U. S. 346, 31 Sup. Ct. 550, 55 
L. Ed. 762, L. R. A. 1915C, 903. It is true, also, to discharge the 
obligor by payment under garnishment proceedings. Chicago, etc., Ry. 
v. Sturm, 174 U. S. 710, 19 Sup. Ct. 797, 43 L. Ed. 1144; Harris v. 
Balk, 198 U. S. 215, 25 Sup. Ct. 625, 49 L. Ed. 1023, 3 Ann. Cas. 1084. 
Notice is not even necessary if the local law so provides (B. & O. R. R. 
V. Hostetter, 240 U. S. 620, 36 Sup. Ct. 475, 60 L. Ed. 829), because 
the extent of the estoppel is strictly a matter of that law (N. Y. Life 
Ins. Co. V. Dunlevy, 241 U. S. 518, 36 Sup. Ct. 613, 60 L. Ed. 1140). 
The last case turns, I think, wholly upon the condition of the Pennsyl- 
vania law, though it must be confessed that this is not certain, if ail 
the language be considered. 

Thèse cases rest upon the principle that the power to compel the 
obligor to pay must include the power to protect him in his payment 
and the successful obligée in his proceeds. It is exactly analogous to 
the incidental powers of a court which has custody of a res. Having 
awarded possession, the court must hâve power to protect both him 
who has delivered and him who has received. In each case the effec- 
tive exercise of the power itself involves as an incident its validity 
against others. In the case of constitutional jurisdiction over choses 
in action, the same principle applies as to the territorial jurisdiction 
over the person in cases of choses in action, and to the constitutional 
jurisdiction in possessory suits. The court cannot completely protect 
the results of its judgment at law in a case such as this, without re- 
course to that procédural entirety that courts bave devised to that end. 
True, jurisdiction is given only to the District Court, but that court is 
the same, whether it sits in equity or at law; each side of its jurisdic- 
tion contributes to a complète judicial competency in accordance with 
the customary limitations of the law. It may be urged that consistent- 
ly section 57 of the Judicial Code should be held to apply, but that 
raises a quite separate question ; i. e., whether the conferred procédural 
machinery comprises ail the instances to which the constitutional juris- 
diction might extend. This case does not raise that question. 

There has been only one case of such ancillary jurisdiction divorced 
f rom any possessory élément, so far as I hâve found, and that is a dé- 
cision of Mr. Justice Clifïord in Stone v. Bishop, 4 Clifï. 593, Fed. Cas. 
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No. 13,482 (1878), a case of a true interpleader. Unfortunately the 
point of jurisdiction seems not to hâve been argued, and the authority 
relied on (Freeman v. Howe, supra), with déférence, Scarcely supported 
the ruling. However, it must be taken as a décision, and from a high 
authority in such matters, that the jurisdiction exists, because the facts 
required the ruling. The attempted distinction of the défendant be- 
tween a true interpleader and a bill like this is irrelevant, touching thé 
question of constitutional jurisdiction. I therefore décide that the bill 
will lie in point of jurisdiction. 

[2] As to ehjoining any suits in the state courts, the question is not 
free f rom doubt, yet I think that, if the fédéral jurisdiction first attach, 
as hère, section 265 of the Judicial Code (Comp. St. 1913, § 1242) does 
not apply. The case is quite différent if the jurisdiction of this court 
first arise from the bill of interpleader itself . If, however, as I hâve 
said, thé jurisdiction in the interpleader be ancillary, and, dépend upon 
a more libéral interprétation of "the matter in controversy," obviously 
it would be absurd to hold that the very purpçse of the bill might be 
defeated through section 265. It may be urged that the bill would 
lie in the state court as well, and perhaps it might ; but, to say the léàst, 
the efRcacy, of such a bill to restrain the action at law alfeady pending 
in this court is doubtful. I do not rely so much on dicta like Peck v. 
Jenness, 7 How. 612, 625, 12 L. Ed. 841, and Riggs v. Johnson CoUnty, 
6 Wall. 166, 196, 18 L. Ed. 768, as upon the well-settled rulein posses- 
sory suits and its applicability hère, if once it be assumed that the "con- 
troversy" may include the détermination of the actual obligée. 

[3] In point of equity I think the bill will support the usuâl injunc- 
tion agaiiist further prdsecution of the action at law. True, the plain- 
tîflf has an intèrest in the fund, an interesst which canndt be computed, 
pèrhaps, without an account ; bût that is the very distinction of a billin 
the nature of a bill of interpleader. Pacific, etc., Bank v. Mixter, 124" 
U. S. 721, 729, 8 Sup. Ct. 7i8, 31 L.,Ed. 567; Grovés v. Sentell, 153 
U. S. 465, 485, 14 Sup. Ct. 898, 38 L. Ed. 785 ; Hàyward v. McDonald, 
192 Fed. 890, 113 C. C. A. 368; McNamara v. NI Y. Life Ins. Co., 
114 Fed. 910, 52 C. C. A. 530. The défendant urges thât such a bill 
will lie only when the plaintifï's clairh upon the fund is itself équitable, 
bût the meaning of this rule lias been misunderstood. Tliere is no rea- 
son why the plantiff should not hâve a bill in the nature of interpleader, 
though his partial clairh be of légal cognizance, provided the plaintifï's 
(at law) right to a jury trial of that claim be preserved. In Aleck v. 
Jackson, 49 N. J. Eq. 507, 23 Atl, 760, Vice Chancellor Green enter- 
tained the bill in such case, but allowed the original action at law to 
proeeed. In Provident Savings Life Assur. Soc. v. Loeb (C. C.) 115 
Fed. 357, the plaintifï's légal intèrest seems to hâve been left for gên- 
erai adjudication in the suit. 

In the strict case of a bill of interpleader the decree discharges the 
plaihtifï upon his paying the fund into court ; the only issue is of the 
right to interplead, the decree directs the défendants to iiiterplèad, and, 
when they had done so, takes up the issues between them. This can- 
not be done in a bill like this. The plaintiflf has attempted to set up its 
intèrest in the deposit, and until that has been decided the amount pay- 
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able into court cannot be decided. If this controversy were allowed to 
be settled in the action, it would be settled only as between the par- 
ties thereto, and it must be settled again between the other parties. 
Therefore, for the présent at least, the action must be enjoined. If 
the issues under thé plaintiff's claim are légal issues, they may be sent 
to a jury to détermine at the proper time under rule 23 (198 Fed. xxiv, 
115 C. C. A. xxiv) if any party wishes. Meanwhile the parties must 
prépare and serve their counterclaims against each other under rule 
31 (198 Fed. xxvii, 115 C. C. A. xxvii). Thus. if Dittenhoefer has any 
claim against either of the Shubert Theatrical Companies, he may 
file and serve it ; and so, also, the Welden National Bank of St. Al- 
bans. If either of the Shubert Theatrical Companies has any claim 
against the plaintiff, Dittenhoefer, or the Welden National Bank of 
St. Albans, it may do the same. Similarly, if there is a contest be- 
tween them as to the title to the deposit. The same rule applies to the 
Shuberts personally. The défendants and the plaintifï will reply un- 
der rule 31 to thèse counterclaims. At the end of this period, the cause 
may go on the calendar for trial. 

The motion of the plaintiff to strike out the défenses is granted. The 
second défense has no conceivable relevancy to the suit; the third is 
a mère point of law, which I hâve overruled. The first défense is so 
confused that, after considérable effort, I hâve been unable to learn 
what the purpose of the pleader really is. Apparently he meails to 
allège, first, that the Shubert Theatrical Company of New York has a 
claim in deceit against Liebler & Co., which it can set off against Lieb- 
ler & Co.'s claim for damages ; second, that Liebler & Co. broke the 
contract under which it was to receive one-half the profits of "The 
Blue Bird." Evidence bearing upon thèse two défensive pleadings is 
so jumbled together that no one can know what the "ultimate facts" 
really are. Each would be a good défense to so much of the bill as 
sets up the plaintiff's claim to the fund, but as they stand they violate 
rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi). 

Under rule 20 (198 Fed. xxiv, 115 C. C. A. xxiv) I may require a 
"further and better statement," and it is under that rule that I strike 
out the défense, and require the défenses to be so stated, and not the 
évidence upon them. 



UNITED STATES V. GUGGENHEIM BXPI^RATION CO. 

(District Court, S. D. New York. January 4, 1917.) 

No. 22. 

1. Iktebnal Revenob iê=>9 — Excise Tax— Statute — Constbuction. 

Excise Tax Law Aug. 5, 1909, c. 6, 36 Stat. 11, must be constnied In 
favor of taxation. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Die. SS 15-28 • 
Dec. Dig. ®=»9.] 

2. Iktebnal Revenue <S=>9 — Cobpoeate Excise Tax — "Income" — "Outgo." 

Wlthln Excise Law Aug. 5, 1909, | 38 (Comp. St. 1913, §§ 6300-6307), Im- 
posing a tai on the net income of corporations, the tax belng measured 

«=K>For other caseii see aame topic A KEY-NUMBBR ^r ail Key-Numbered Uigests & IndaxM 
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by the net Incoine reeelved from ail sources, "Income" means the flow of 
capital service; aiid Is not sj'nonyilious with recelpts; a dlaservice is a 
négative service, aud a flow of disservice or négative iiicome is called 
"outgo." 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dlg. §§ 13-28; 
Dec. Dig. «==>9. 

For other définitions, sce Words and Phrases, First and Second Séries, 

Income.] : ' 

3. Inteenai. Revenue <S=>28 — Corpobatè Excise Tax—^ Action to ÇotLECi^— 

BURDEN 0? PrtOOF. 

; In i}n Qctlcm tO' eollect n corporate excise tax on the anio^nt reeelved 
by a corporation for the sale of stock owned by It, which had been carrled 
où Its books at the value of one doUar, the burdeu is on tUe government 
to show that the stock was worth ohly one dollar. 

[Ècl. Note. — For other cases, seé Internai Revehue, Cent. Dlg. §§ 76-81 ; 
Dec. Dlg. @=>2ai 

4. Internal Revenue i®=9 — Excise Tax — Income — Sale or Pbopebtt. 

Where défendant corporation had five years before transferred to an- 
other corporation mlning property which the directors of the latter 
appralsed at ?49,000,000 In return for $17,000.000 of the preferred stock 
and $24,000,000 of the conimon stock in the other corporation, and the 
common stock the year before had reeelved dividends of 7 per cent, and 
was reported by the président to be worth par, the amount reeelved 
from the sale of such stock ut less than par by défendant was not taxable 
as part of its Income for the year, though the stock had been carried 
on the booUs of the corporation at a vuluatlon of one dollar, slnce the 
actual value, aud not the book value, must be cousidered In determining 
the Income. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13-28; 
Dec. Dig. (6=30.] 

Action by the United States against the Guggenheim Exploration 
Company to recover the excise tax. Final judgment for défendant. 

H. Snowden Marshal, U. S. Dist. Atty., of New York City (Ben 
A. Matthews, Asst. U. S. Atty., of New York City, of counsél), for 
the United States. 

lyouis Marshall, of New York City, for défendant. 

MANTON, District Judge. The défendant, a New Jersey cor- 
poration, for the purpose of acquiring, developing, and operating 
mines in various parts of the world and acquiring the shares of stock 
and other securities of corporations engaged in a similar business, 
owned, in 1905, a large number of mining properties and interests 
in such properties. 

The American Smelting & Refining Company, a New Jersey cor- 
poration, was likewise interested in mining properties. Both cor- 
porations were owned by practically the same stockholders. By ar- 
rangement between the two corporations, the American Smelters' 
Exploration Company was organized and acquired some of the prop- 
erties of the défendant and of the American Smelting Company. The 
object of this last corporation was for the purpose of conducting a 
business similar to that carried on by the défendant. As originally 
organized, it was to hâve a total authorized capital stock of $54,500,- 

e=sFor other casw see sam» topic & KEY-NUMBKR iQ aU K«y-Numb«red Dlgests & IndaxM 
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000, of which $22,500,000 was to be known as "Preferred Stock 
Séries A," $7,500,000 as "Preferred Stock Séries B," and $24,500,- 
000 was to be common stock. On March 30, 1905, the défendant 
offered to sell to the American Smelters' Exploration Company va- 
rions properties and property interests which were specified in the 
ofïer and contained in a resolution found in the minute books of the 
Company, and also agreed to acquire and turn over to the American 
Smelters' Exploration Company 40 per cent, of the capital stock of 
the Velardena Mining & Smelting Company, which was not then 
the property of the défendant, the latter paying therefor $1,600,000 
of the preferred stock séries A, and $1,000,000 of the common stock 
of the American Smelters' Exploration Company which was to be 
received by it, and that it would turn over as much of the outstand- 
ing stock of the Vielardena Mining & Smelting Company as should 
be practicable. It was further provided that, if it should be unable 
to acquire any part thereof, it would pay into the treasury of the 
American Smelters' Exploration Company, in lieu thereof, such por- 
tion of the $1,600,000 of preferred stock séries A, and of the 
$1,000,000 common stock of the American Smelters' Exploration 
Company, as such unacquired part should bear to the whole of the 
40 per cent, of such outstanding stock. The défendant also agreed 
to turn over to the American Smelters' Exploration Company ores, 
ore supplies, and other property to the extent of $800,000 and cash 
to the amount of $4,810,000. 

The offer was made upon the condition that, immediately upon its 
accep tance and the conveyance, transfer, and assignment of the prop- 
erty and payment or provision for the payment of the money which 
was to be acquired by the American Smelters' Exploration Company, 
the latter was to issue and deliver to the défendant, its nominees or 
assigns, $17,000,000 of the preferred stock séries A, and $24,497,000 
of the common stock of the American Smelters' Exploration Com- 
pany, and $3,000 in cash. The $5,500,000 of preferred stock séries 
A, other than that which the Guggenheim Exploration Company was 
to receive, was to be issued only at par for cash or its équivalent, for 
the future uses and purposes of the American Smelters' Exploration 
Company. It was further provided that the American Smelting & 
Refining Company was to guarantee the preferred stock séries A. 

The American Smelters' Exploration Company, by a resolution 
passed by its directors, accepted this proposition providing for the 
issuance of the shares of stock above referred to in considération of 
the conveyance and transfer and payment to be made by the défend- 
ant and upon the conditions above specified. The resolution recited 
that, after a very careful examination of the properties and property 
rights to be transferred, "it is believed that the purchase by this Com- 
pany of the aforesaid mines, real and Personal property, and stock, 
is necessary for the business of this company, and the said property 
and property interests so deemed to be necessary are in the judgment 
of this board of directors of the just, fair, and reasonable value of 
$49,000,000." 
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The considération which the American Smelters' Exploration Com- 
pany was to receive was stated to be $49,000,000. In accordance with 
thèse terms of the offer and resolution referred to, the transaction 
was carried out in 1905; the American Smelters' Exploration Com- 
pany receiving the properties to be conveyed to it, and the défendant 
receiving the shares of stock tô which it was entitled under the terms 
of the contract entered into. In accordance with the terms of its 
ofïer, the défendant transferred to the owners of the 40 per cent, 
of the capital stock of the Velafdena Mining & Smelting Company 
$1,600,000 of thé preferred stock séries A, and $l,(XX),pOO of the 
commdn stock. This left in the hahds of the défendant $15,400,000 
of the pref erred stock séries A. The $7,500,000 of the pref erred stock 
séries B were sold by the defendaht, and subsequently it repurchased 
f rom the American Smelting & Refining Company, in ' 1905, $2,000,- 
000 of the preferred stock séries A. 

In connection with thèse transactions which the défendant had 
with the American Smelting & Refining Company, it transferred to 
thé latter $12,-251,000 of the commun stock of the American Smelters' 
Exploration Company, retaining 112,490 shares of' the commoti stock 
of the Aiherican Smelters' Exploration Company. This company 
subsequently changed its name to the American Smelters' Securities 
Company, which increased the amount of its preferred stock séries 
B to $30,000,000 and its common stock to $30,000,000. The défend- 
ant, however, continued to hold the 112,490 shares of common stock 
of the American Smelters' Securities Company until January 25, 
1911, when it was sold for $6,749,400 to the American Smelting & 
Refining Company. The common stock of the American Smelters' 
Securities Company was not sold on the market prior to this sale 
by the défendant. This common stock owned by the défendant was 
carried on its books at the valuation of $1. 

'f'he government now claim that the amount realized on the sale 
of thèse 112,490 shares of common stock of the American Smelters' 
Securities Company represents a profit upon which an excise tax of 
$67,471.49 should be collected. For the reason that this item of profit 
was not returned by the défendant in calculating its tax for the year 
1911, recovery is sought under the Excise Law of August 5, 1909. 
Section 38 of that act provides : 

"That every coriioratlon ♦ * • organlzed for profit and havlng a capital 
stock represented by shares • • * now or hereafter organixed under the 
laws of the United States or of any state or territory of the TJnlted States 
* * * shall be subject to pay annually a spécial excise tax with respect to 
the carrylng on or dolng business by such corporation * * • équivalent 
to onè per centum upon the en tire net Inconie over and abovè flve thousand 
dollars received by it from ail sources durlng such year. ♦ » • " Comp. 
St. 1913, i 6300. 

Another provision of the act provides: 

"Such net Income shall be ascertalhed by deducting from the gross amount 
of the Income of such corporations • * * received withln the year from 
ail sources," various items, çtc. Comp. St. 1913, § 6301. 

[1, 2] The trend of judicial opiinion has been to examiné closely the 
phraseology of the act itself, and it must be construed in favor of taxa- 
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tion. Many authorities cited by counsel hâve been influenced by the 
phraseology of the particular law upon which the action in each case 
is founded. From thèse quotations of the act in question hère, it is 
évident that the tax is to be measured by the net income from ail sourc- 
es received within the year. The fundamental question, an ail-im- 
portant one, is: Was this sale a profit income from any sources re- 
ceived within the year? 

[3] What is "income"? The flow of capital's service is its income. 
A disservice is a négative service. A flow of disservice or négative 
income is called "outgo." The income of our capital is that which it 
does for us. Therefore, another essential inquiry and, indeed, the' 
basic one hère, is the détermination of a question of fact, as to what 
was the value of the common stock at the time it was acquired by this 
défendant. The burden of establishing its case is upon the government. 
Its obligation is to show by a fair prépondérance of évidence that the 
common stock was worth but $1. In endeavoring to sustain this bUr-" 
den, the plaintifï relies solely upon the alleged admission against in- 
terest on the books of the défendant of a valuation of $1 for this stock. 

[4] The sacrifice which the défendant made to become a stockhold- 
er of the American Smelters' Securities Company was its payment and 
transfer to said company of certain properties. The benefits received 
are represented by the amount realized on the sale of the common stock 
plus the amount of the preferred stock remaining on hand. The bene- 
fits less the sacrifices would constitute the income. Therefore the as- 
certainment of the values of the properties conveyed by the défendant . 
is ail-important, for, at the time when the excise law went into efïect, 
thèse shares of stock, whatever they were worth, constituted the capi- 
tal of the corporation. The amount that was realized on them could 
not hâve been income for the year 1911 for the reason that it repre- 
sented the amount realized on the conversion of capital from one form 
into another. 

The preceding facts, as narrated hère, taken largely from the minutes 
and books of the corporations, indicate that the common stock was 
worth more than $1, and that the statement of value as $1 on the books 
of the défendant was a mère convenience of bookkeeping. The records 
of the défendant and of the American SmeUers' Securities Company 
show that the property transf erred in considération of the stock issued 
to the défendant was valued at $49,000,000, which represented the 
face value of the shares of stock issued to the défendant. The resolu- 
tions adopted by the American Smelters' Securities Company, which 
purchased the shares of stock, show that as a resuit of an expert ex- 
amination of the property and property interests oftered to be sold, 
and the advantages to be derived by the American Smelters' Secur- 
ities Company by the acquisition of the property transf erred, the prop- 
erty was worth $49,000,000. The board of directors declared in this 
belief by adopting the resolutions and said that "in the judgment of 
this board of directors it was f airly and reasonably worth $49,000,000." 

The New Jersey Corporation Law (section 49) provides : 

"Any corporation (ormed undér this act may purchase mines, mahufactorles 
or other property necessary for its business, or the stock of any company or 
companles owning, minlng, manufacturing or produclng materials, or other 
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property neeeésary for Its business, and Issue stock to the * * • vaTiie 
thereof in payinent tlierefor, and tlie stock so issued shall bie full-paid stock 
and riot liable to any furtlier call, neither shall the holder thereof be liable for 
any further payment under any of the provisions of this act ; and in the ab- 
sence of actual fraud in the transaction, the judgment of the directors as to 
the value of the property purehased shall be eonclusive." ' 2 Comp. St. N. i, 
1»10, p. 1630. 

No attack is made on the good f aith of the directors who so solemn- 
ly declared in the resolution referred to the value of the property in 
question. Thèse facts overcome in weight the alleged admission against 
intèrest of the défendant in its books when it places the valuation of 
the common stock in question at $1. 
, In Mitchell Bros. v. Doyle (D. C.) 225 Fed. 437, the court said: 

' "The fact that plalntiff carried its properties upon Its books at their origi- 
nal cost priées Is neither material nor important. Merè bookkeeping entries 
cannot preelude the government from eollecting Its revenues, nor are sudi en- 
tries eonclusive upon the taxpayer, when it is shown, as hère, that they 
represent and Indicate ancient, instead of présent, actual values. The book- 
keeper créâtes nothing ; bis methods, figures, and records must yield to proven 
and established facts." 

In U. S. V. Nipissing Mines Co. (D. C.) 202 Fed. 803, Judge La- 
corabe said : 

I "The suggestion that there can be no allowanee for dépréciation unless such 
dépréciation is entered in the books of the company, recorded from time to 
tiine, seems to me wltliout force. The books niay be very badly kept, kept iu 
such a way as will in the end bring thein into trouble and difficulty ; but this 
aet does not provide any penalty for bad bookkeeplng." 

! ' • ■ ' 

': The net income of a corporation subject to the excise tax is not to 
be determined by bookkeeping facts, but by real facts. An increase in 
the book value of the assets of a corporation by a revalUation of prop- 
erty does not constitute any part of the gross amount of its income 
received within the year, and that, on the other hand, a book charge, 
because of the sale of an issue of bonds at less than par, is not a part 
of the expenses actually paid within the year out of the income to be 
deducted from gross income. Baldwin Locomotive Works v. Mc- 
Coach (D. C.) 215 Fed. 967. 

Some further évidence of valuation is found in the annual reports 
of the board of directors of the défendant to its stockholders for the 
years ending December 31, 1908, and December 31, 1909. In the first 
year, it is stated that, although thèse shares of stock were carried on the 
books at $1, there was every reason to believe that they v/ere worth at 
least $40 a share, which meant $4,500,000. 

In the 19C0 report, a statement is contained that the company was 
earning 7 per cent, on its common stock and it was worth par. This 
report was rendered within a few months after the Corporation Excise 
Law went into effect. After Mr. Hills of the American Smelters' Se- 
curities Company testified that the company not only earned the divi- 
dends on its preferred stock, both séries, but about 11 per cent, on its 
common stock. This was a showing for the year 1909. 

In a récent case in the Eighth Circuit (Lynch v. Turrish, 236 Fed. 
653, C. C. A. ) decided September 4, 1916, Judge Sanborn said : 
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"The words 'Income, gains, and profits' are used in eommon parlance and 
as légal terms in contradlstlnction to capital, property, and capital assets. 
The enhanced value of the land or property of a corporation, or o£ the stock 
of a corporation, which slowly accrues through a séries of years from the 
natural and graduai increase of the value of the tlmber land or other property 
whlch the corporation holds without trading, is more analogous to property, 
capital, or capital assets than to income, gains, or profits. It Is rathér a 
growth, an increase of the property or capital assets, than income, gains, or 
profits produced by the property. * * * It is so unequitable, so unjust, so 
discrimlnatory to treat such an enhanced value, acerulng through many years 
before the enactment of an income tax lavv', as the income, gains, or profits of 
the year in which it happens subsequently to be distributed, that the following 
rule, vi^hich is supported by the more foreible reasons and by the great pré- 
pondérance of authority, bas become the established law in the fédéral courts. 
The enhanced value of property whicli accrues from the graduai Increase in its 
value during a séries of years prior to the effective date of an income tax law, 
although divided or distributed by dividend or otherwise subséquent to that 
date, does not become income, gains, or profits taxable under such an aet. 
Such enhanced value, like the property of whlch it is an outgrowth and in 
which it adhères, beeomes the absolute property of its légal and équitable 
owners before the effective date of the law, and as against such a law there- 
after remaihs their capital assets. Gray v. Darlington, 15 Wall. 63 [21 L. 
Ed. 45]; Sargent Land Co. v. Von Baumbach [D. C] 207 Fed. 423; Von 
Baumbach v. Sargent Land Co., 219 Fed. 31 [134 C. C. A. 649] ; Gauley Mt. 
Coal Co. V. Hays, 230 Fed. 110 [144 O. C. A. 408]; Industrial Trust Co. v. 
Walsh [D. C] 222 Fed. 437." 

The word "income" is not synonymous with the word "receipts." 
Von Baumbach v. Sargent Land Co., 219 Fed. 31, 134 C. C. A. 649. 
Income, as used in the statute, must be considered in contradistinction to 
property and invested capital. It is manifestly the purpose of the stat- 
ute to tax the net income for the year in which the assessment is made. 

Applying thèse rules to the necessary conclusion of f act f ound in this 
case, it follows that there is no income, gain, or profit accruing to the 
défendant during the taxable year in question, and the governnient has 
failed to support the burden assumed in prosecuting this claim. 

For the reasons assigned, there must be a judgment directed in favor 
of the défendant. 



OLSBN V. LUOKENBACH et al. FICKETT v. SAME. TORKILSEN v. 

SAME. 

(District Court, S. D. New York. January 14, 1916.) 

1. TowAGE ig=15(2) — Loss or Tow — Liability of Tug. 

A tug wlth two coal-laden barges in tow December 24th passed the 
Delaware Breakwater bound for Providence, K. I. Weather conditions 
were not favorable. After proceeding up the coast for about 100 miles, 
the wind having freshened into a gale from the northeast, with a heavy 
sea the master, belleving that he could not weather it, turned back for 
the breakwater. It was then dark, and he could not afterward see the 
barges. The wind having shifted more to the eastward, and finding 
that they were drlfting toward the coast, he signaled the barges to cast 
loose and anchor, but recelved no answer, and from the direction and 
force of the wind and the length of the lines it is probable that his 
signais were not heard. Later, flnding the tug being driven Into the 
breakers, to save her he eut the hawser. The barges were wrecked on 

^=3For other cases see same toplc & KBY-NUMBSR in ail Key-Numbered Digesta & Indexes 
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the coast, and the ctews lost. Held, that the évidence was npt suffldent 
to convlct the master of négligence in aeting as lie did in the crisis which 
confronted him, or to render the tug liable for the loss of the seamen. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 34-36; Dec. Dig. 
<S='15(2).] 

2. TOWAGB <g=>ll(l) — Loss OF TOW — LlABILlTT OF TUG. 

A standard of prudent conduct for the handllng of a tow In a storm at 
sea, set up after the event by one who was net présent, although a navi- 
gator of expérience, must be regarded with the greatest caution as a 
criterion of légal obligation. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11, 14, 16, 21; 
Dec. Dig. <s^ll(l).] 

In Admiralty. Suits by Christine M. Olsen, administratrix of the 
estate of Olaf Olsen, deceased, by Susie M. Fickett, administrator of 
the estate of William B. Fickett, deceased, and by Sarah H. Torkilgen, 
administratrix of Hans Torkilsen, deceased, àgainst Edgar F. Liicken- 
bach and John W. Weber. Decree for, respondents. 

Charles A. Ludlow, of New York City, for libelants. 
William A. Jones, Jr., of New York City (Nelson Zabriskie and Peter 
Carter, both of New York City, of counsel), for respondents. 

AUGUSTUS N. HAND, District Judge. The Edgar F. Lucken- 
bach had in tow the schooner coal barges A. G. Ropes and the Un- 
daynted. Thèse barges carried ovèr 5,000 tons of coal. The tug drew 
about 17 feet of water, and the barges about 27 feet of water. The 
tow passed the Delaware Breakwater about 4 o'clock December 24th, 
bound for Providence, R. I. There is no proof that wéather condi- 
tions were not satisfactory, and, indeed, it is now practically admitted 
by ail concerned that the captain was justified in putting out with his 
tow at the time he did. As he proceeded up the New Jersey coast the 
wind freshened, and by 4 o'clock on December 25th a gale from the 
northeast was blowing and a large sea running. About 9 o'clock the 
captain decided that he could not weather the storm, and made up his 
mind to turn back and return to the Delaware Breakwater, which was 
about 100 miles to the south. He has testified that the wind was blow- 
ing so hard from the northeast that he could not turn his tug and the 
tow to the starboard, so he tuumed to port. The place where Ke 
turned about was off Sea Girt, N. J. The captain in his déposition 
said : 

"I put the wheel hardaport and trled to work her around to the eastward, 
but coùMn't work her to it. The sea was running on her starboard side; 
she wouldn't work head to it. I put the wheel hardastarboaîd, and came 
around on the starboard wheel, tumed her in shore to the westward. After 
I got turned around south-southeast, sounded andhad 14% fathoms of water 
strong. The wind was northeast. After I got tumed around I headed her out. 
'Cpntinuéd on that course on down, trylng to get to ,the Breakwater, or run 
far ënohgh to the south ward out of that, or untll we got better weathéri Aft- 
er I got down probably 10 miles more, the wind backed around agaln east 
oïl mé, and kept on breezing up ail the time. Around 11 o'clock I f ound out 
1 couVdn't do ahything with the two barges. I say It was a little after 11, 
around 11; and I blew signais 'Prépare to anchor,' and I went probably 15 
br 20 minutes^ and I blew 'Head barge let go stem barge,' and thçn blew 

€=3 For otber cases see same toplc & KËY-NUMBBK in ail Ker-Numbered Dlgests & Indexes 
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'Let go anchor.' I never received no response, and I couldn't see them, and 
I couldn't tell what they had done, or wliether they had let go. I never saw 
the barges from 6 o'clock at Sea Girt. I saw the barges then, and they were 
ail right. They had no dlstress signais up then whatever, and after I turned 
around I only saw Sea Glrt posslbly 15 minutes to the longest. Just a little 
lull came and I could see the Llght; It cleared It up, and Iti showed pretty 
bright then. After I turned around and got down as far as I dld, It kept 
breezing on and breezlng on, and I found ont I was going sldeways f aster than 
I was golng ahead. At 12 o'clock I blew them agaln 'Prépare to anchori' but 
got no response from them at ail. It was blowing hard and the sea was 
running high ail the time, and we got in further ail the time ; but we hadn't 
got in further than 13i,i fathoms. We got that up to 1 o'clock. * * * 
After 1 o'clock, shortly after 1 o'clock I had the mate sound agaln, and he 
sung out 12 fathoms of water, and at 1:20 or 1:30, I belle ve It was, he shout- 
ed out 9 fathoms of water, and just as he shouted out 9 fathoms of water, 
why I saw a light ahead of me, and by the bearing of that light I knew where 
I was at, and I , shouted out, 'Ont the hawser,' and he eut the hawser, be- 
cause I knew we were In the breakers, because one breaker had gone over us 
already. * * * Just as he eut the hawser we ran into another breaker, 
and I knew we were just as near In as I dare get without risking the Uves 
of the IT men and the tugboat. * * *. If it was blowing a mile, it was 
blowing 70 miles an hour, and the sea was running very high. ♦ » » " 

After the hawser was eut, the barges, with the men on them, were 
dashed to pièces on the New Jersey coast, and thèse libels are filed 
by the widows of three of the crew of the barges to recover damages 
from the owner of the tug for negHgent navigation. 

[1] The libelants hâve been unable to obtain any testimony, except 
from the respondents' witnesses and the entries in the log of the tug. 
There consequently can be and is little, if any, dispute about the facts, 
and the libelants hâve been obliged to rest their case upon criticism 
of the navigation of the master of the tug (as disclosed in the log) 
made by an expert, Capt. McGoldrick, who has had very large expéri- 
ence in coastwise navigation of a similiar sort, and mad« a most favor- 
able impression Upon me as a fair and reliable witness. The gist of 
the criticism of the captain of the tug is that he should hâve anchored 
the tug and the coal barges when he found he could not proceed fur- 
ther to the northeast; that it was exceedingly dangerous to turn in 
such a storm, where there was not lee room of more than 10 or 12 
miles, whereas standing to in the storm was comparatively safe, in view 
of the extra heavy anchors carried by the coal barges. A further crit- 
icism is made of the captain of the tug because he did not anchor after 
he had turned, when he found that he was continually drif ting eastward, 
and the soundings during four hours after he turned at 9 o'clock in 
the evening showed that he was nearing the New Jersey shore. 

Perhaps I should take up the second criticism first. The captain of 
the tUg says that he blew signais to the barges to anchor at about 11 
o'clock. It is obvions from the testimony that this was a hopeless ex- 
pédient, because the nearest barge was about 1,200 feet astern of the 
tug, and the second barge was 1,200 feet behind the first one. It is 
most unlikely that the sound of a steam whistle could be heard against 
a. roaring gale that was blowing, accordingto the testimony, not toward, 
but from the direction of, the barges, at the rate of upwards of 60 
miles an hour. Undoubtedly, if the tugs had heard, they would hâve 
anchored, or at least answered, and their whistles, coming from the 
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windward side of the tug, should hâve been heard by its captain. 
Whether or not the idea of the captain was correct that he could not 
hold both of them, even when anchored, and that the last barge must 
let go, need not be considered, for apparently, under the existing con- 
ditions, the whistle of the tug could not be heard, and he insists that 
the tug could not safely go back, when such a gale was blowing, to a 
position nearer the barges, where he could rescue the bargemen, or 
make his whistle heard. I cannot say that this was not so, and there- 
fore pass over this second criticism of the captain's navigation upon 
the ground that, after turning, the only thing he could attempt was to 
keep off the shore, and, if he found that failed, endeavor to blow the 
barges to anchor. Thèse things he did. If he is incorrect in saying 
that he was in the breakers when he eut the hawser, yet he was drift- 
ing so rapidly that the soundings had changed f rom 12 to 9 f athoms 
in half an hour. With the high wind blowing, and the barges far near- 
er the shore, the whole tow would soon be in the breakers, and the 
danger was terrible and imminent. 

In regard to the first criticism of the captain's navigation, I do not 
feel certain that it may not be well founded. It has been pressed with 
earnestness and ability by the libelants' counsel, and indeed, consider- 
ing how little évidence was available on his side of the case, owing to 
the disappearance of the entire crew of the barges, I hâve felt that 
he has made a wonderfully strong argument under ail the circum- 
stances. It is to be remembered, however, that at the tinie the tug 
turned the tow the wind was not blowing eastwardly, but northeast- 
wardly. I do not think, under thèse conditions, that the libelants hâve 
established that the captain was négligent in attempting to turn.his tow 
and go before the wind, or that the wind was at the time so directly 
shoreward as to make his attempt ill-advised. If he had succeeded, ail 
would hâve thought him a wise navigator. He had a difficult décision 
to make in a crisis, and, while Imay doubt the correctness of his judg- 
ment, I cannot say that, under àll the circumstancés, he made it negli- 
gently or improvidently. He was undoubtedly bound to be loyal to the 
bargemen, to bear in mind that the hawser which bound the barges to 
the tug was almost their only hope in that storm, which was carrying 
tug and tow constantly nearer to the New Jersey coast, and in gênerai to 
act the part of a prudent navigator and a brave man. After reading his 
explanation of his conduct, I cannot feel justified in pronouncing his 
decisioii improvident and reckless, because of the opinion of an expert. 

[2] In the first place, even if the facts assumed by thé witness, and 
no others, fully represented the real events, the opinion does not carry 
clear conviction to my mind ; and, in the second place, it is based upon 
hypothèses as to conditions of wind and waves, and not upon the tre- 
rrieridoiis realties of that particular storm, with which the master of thè 
tug had to deal. It is easy for ahy man of expérience, or indeed with- 
out expérience; to cf iticize the condtict of another in a gteat crisis ; but 
a standard of prudent conduct, set up after the évént by one who was 
not présent, must be regarded with the greatest Caution as a criterion 
of légal obligation. No substantial relief can, I think, êver bé fourid 
for the men who now risk their livèè in the coasting trade upon vessels 
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which hâve no motive power aboard until Congress shall sec fit to re- 
quire steam or sail power on ail vessels in the coasting trade, and to 
forbid men to be sent or to go upon the océan in barges which hâve no 
motive power of their own, and hâve too great bulk and weight to be 
controlled in a storm by a tug and a hawser. 

After careful considération, I hâve reached the conclusion that the 
libelants hâve not sustained the burden of proof in establishing that 
the captain of the tug was négligent, and I therefore direct that the 
libels be dismissed. 



In re SOLTMANN. 
(District Court, S. D. New York. December 14, 1916.) 

1. Bankrxjptcy <s=j334 — Claims — Pkoof — Sectjred Claim — Deficienct. 

Under Bankr. Act July 1, 1898, c. 541, § 57h, 30 Stat. 560 (Comp. St. 
1913, § 9641), providing that the value of securitles held by secured credi- 
tors shall be determiued by corivertlng them into money accordlng to the 
agreemeiit under which they were dellvered to the creditors, or by the 
creditors and the trustée, by agreement, arbitratlon, compromise, or Utl- 
gation, as the court may direct, and that the amount of such value shall 
be credlted upon such claims, and a dividend paid only on the unpaid 
balance, a creditor, whose clalm was secured by mortgage which he had 
foreclosed in an action begun after the bankruptcy proceedirigs were In- 
stituted, in which the recelver was made a party wlth the consent of the 
bankruptcy court, but not the trustée, cannot prove against the bankrupt's 
estate the amount of deficiency judgment as such, but only the différence 
between the mortgage debt ard the reasonable value of the property, since 
the judgment could not bind the trustée, who was not a party to the 
action. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 501-507; 
Dec. Dig. <®=334.] 

2. Bankruptcy <S=5334 — Proof of Claims — Secured Claim — "Litigation." 

In Bankr. Act, § 57h, providing that the value of the security held by 
a creditor of a bankrupt may be ascertained by litigation, as the court 
may direct, the word "litigation" is a comprehensive term, meaning any 
approprlate action or proceedlng in the courts wherein the secured credi- 
tor and the trustée may each be heard, Includlng foreclosure and sale. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 501-507 ; 
Dec. Dig. <®=3334. 

For other deflnitlons, see Words and Phrases, First and Second Séries, 
Litigation.] 

3. Bankruptcy (S=>334 — Proof of Claims — Secured Claim — Agreement. 

Knowledge and acquiescence by the trustée in bankruptcy of proceed- 
ings for the foreclosure of a mortgage given by the bankrupt, if construed 
as an agreement by the trustée as to the method of liquidation of the 
security under Bankr. Act, § 57h, is invalid, because not under the 
direction of the bankruptcy court, as required by that section. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 501-507; 
Dec. Dig. (®=»334.J 

4. Bankruptcy tS^o^.SC — I'hoof of Claims — Amendment — Statuts. 

Under Baukr. Act, § 57k, providing that claims which hâve been allowed 
in part may be reconsidered for cause, and reallowed or rejected, before 
the estate bas been closed, and section 57n, llmitlng the tinie for proving 
claims, a claim by a mdrtgagee for the amount of a defleieney judgment 
rendéred in the state court, which was erroneously allowéd by the référée 

€=3For other cases see Bame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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on the Judginent alone, may be amended, so as to show the excess of tht> 
debt over the reasonable value of the property, and allowed as to sucli 
excess. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 523, 524 ; 
Dec. Dig. ®=a336.] 

In Bankruptcy. In the matter of Edward G. Soltmann, bankrupt. 
On review of an order of the référée allowing the claim of R. Bleecker 
Rathbone, Order reversed, with leave to the creditor to apply to amend 
his claim. 

Walter B. Raymond, of New York City, for trustée. 
Eugène L. Bushe, of New York City, , for creditor. 

MAYER, Distî-ict Judge. This is the review of an order made by 
the référée in bankruptcy allowing the claim of onç R. Bleecker Rath- 
bone at $14,872,23. On June 30, 1915, a pétition in involuntary bank- 
ruptcy Was filed against Soltmann, and a receiver in bankruptcy 
(Charles M. Bleecker) M(as appointed by the District Court. On'July 
13, 1915, the adjudication was had. Prior to the bankruptcy, Soltmann 
and his wife had executedand delivered to one Seibt a mortgage on 
certain real property as security for Soltmann's bond, and this mort- 
gage was later assigned to Rathbone. On August 5, 1915,'Rathbone 
began an action in the state Suprême Court to foreclose the mortgage 
and contemporaneously filed the usual lis pendens. On August 11, 
1915, Rathbone applied for leave to sue and to join the receiver in 
bankruptcy as a party défendant, and ' on the same day the District 
Court made the f ollowing order : 

"Ordered, that said E. Bleecker Rathbone be and he Is hereby permitted 
to instltute and maintaln an action in the Suprême Court Of the state of New 
York, New York county, against the said Edward G. Soltmann and said 
Charles M. Bleecker, as such receiver In bankruptcy of the said Edward 6. 
Soltmann, for the foreclosure of a mortgage dated July 28, 1910, made by 
Edward G. Soltmann and Millie L. Soltmann, his wife, to Emil Seibt, and 
recorded in the office of the register of the county of New York on the 29th 
flay of July, 1910, in Section 3, Liber 203 of Mortgages, page 461, and assign- 
ed to the said R. Bleecker Rathbone by assignment dated September 21, 1910, 
recorded In said reglster'S office on September 28, 1910, in Section 3, Liber 218 
of Mortgages, page 18, and that R. Bleecker Rathbone hâve leave to serve the 
necessary and proper papers in said action upon said Charles M. Bleecker as 
such receiver," etc. 

On August 16, 1915, a trustée in bankruptcy was elected. On Oc- 
tober 28, 1915, the usual decree of foreclosure and sale was made by 
the state court, and on November 23, 1915, the foreclosure sale was 
had, resulting in a deficiency, and a deficiency judgment was entered 
by Rathbone against Soltmann on December 31, 1915, for $16,334.50, 
with interest from December 30, 1915. The trustée was never made a 
party to the foreclosure suit. 

The claim filed by Rathbone on January 5, 1916, was for $16,334.50, 
with interest from Decehiber 30, 1915; Rathbone alleging: 

That "the said debt exists upon a judgment for deficiency docketed in the 
office of the clerk of the county of New York on December 31, 1915, in an 
action brought in the Suprême Court, New York county, against the said Ed- 
ward G. Soltmann and others, to foreclose the mortgage on real property hère- 
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Inafter mentloned. * • * That the considération of said debt Is as fol- 
lows: Moneys loaned and advanced to said Edward G. Soltmann by Emil 
Selbt, and secured by a bond and mortgage made by the banltrupt to said 
Emil Seibt, * ♦ » which mortgage was duly assigned • * * to R. 
Bleecker Rathbone. * * • That said mortgage was duly foreclosed by ac- 
tion in said court, and said judgment thereafter rendered. * * * That 
déponent has not, nor has any person by hls order, or to his knowledge or 
belief , for his use, had or received any manner of securlty for said debt what- 
ever." 

[1] It will be noted that the foreclosure suit was begun after the 
adjudication in bankruptcy. At the time of the adjudication Rathbone 
was a secured créditer. If he did not wish to surrender his security, 
his claim could be Hquidated only in the manner provided by the bank- 
ruptcy statute. Section 57h provides : 

"h. The value of securities held by secured creditors shall be determined 
by convertlng the same into money aceording to the termg of the agreement 
pursuant to which such seeurlties were delivered to such creditors or by such 
creditors and the trustée, by agreement, arbitratlon, compromise, or litiga- 
tion, as the court may direct, and the amount of such value shall be credlted 
upon such daims, and a divldend shall be pald only on the unpald balance." 

This section was construed in Hiscock v. Varick Bank of New York, 
206 U. S. at page 40, 27 Sup. Ct. at page 685, SI L. Ed. 945, where the 
court said : 

"The court was by thls subdivision empowered to direct a disposition of the 
pledge, or the ascertalnment of its value, where the parties had failed to do 
so by thelr own agreement. It is only when the securities hâve not been dis- 
posed of by the créditer in accordance with his contract that the court may di- 
rect what shall be done in the premises." 

Rathbone had the alternative of foreclosing the mortgage aceording 
to its terms and filing a claim for the unpaid balance, or of applying 
to the bankruptcy court for its direction as to the method of liquida- 
tion. Subject to the approval of the court, Rathbone and the trustée 
could hâve agreed on the value of the security or arbitrated or com- 
promised as to such value. 

[2] Failing such a disposition, the court could hâve ordered that 
the value of the mortgage should be ascertained by litigation — in this 
case, by foreclosure and sale — or by proof before the référée of the 
value of the security. The word "litigation," as used in section 57h, is 
a comprehensive term, meaning any appropriate action or proceeding 
in the courts to ascertain the value of the security, wherein the secured 
créditer and the trustée may each be heard. If the court was of opin- 
ion that the best and most expeditious method was to sell under fore- 
closure, it could order the claim liquidated in that manner. If, on the 
other hand, because of delay or some other reaspn, the court thoiight 
the préférable method would be to ascertain value by testimony before 
the référée in bankruptcy, it could so order. 

By the failure to join the trustée, the deficiency judgment was not 
binding on him, and is, therefore, not proof of the amount of the un- 
secured claim. Of course, the parties may agrée that security be sold 
without notice, as in Hiscock v. Varick Bank, supra ; but no such agree- 
ment is shown hère. 



244 238 FEDERAL REPORTES 

[3] It was stated on the argument that the trustée, througH his 
attorney, knew of and acquiesced in the foreclosure suit; but such 
knowledge could not vary the original agreement between mortgagor 
and mortgagee, and, if construed as an agreement as to method of liqui- 
dation, it was without validity for lack of the court's direction, as pro- 
vided in section 57h. 

By the failure to obtain the court's order as to the method of liqui- 
dation, proof of the amount of the unsecured claim, by receiving in 
évidence only the deficiency judgment, was futile. The real question, 
primarily, was what was the value of the mortgage, and not what was 
the amount of the deficiency judgrrient in a suit to which the trustée 
was not a pàrty. 

There is some différence of opinion as to whether the value is to be 
ascertained as of the date of filing the pétition or as of the date of ad- 
judication. In the case of active stock market securities, the exact 
date is often very important; but, in a case like this, the market was 
probably the same in June as in July, 1915. 

While the real estate law in Pennsylvania differs from that of New 
York, in some respects, the fact that the true inquiry is as to the real 
value of the property is illustrated by In re Davis, 174 Fed. 556, 98 C. 
C. A. 338, and In re Dix (D. C.) 176 Fed. 582. So hère, for instance, 
the creditor can prove, among other things, what price the property 
sold for on November 23, 1915, if market conditions were the same as 
in the summer of 1915; but the trustée can also show what ail the 
circumstances were — i. e., whether, for instance, there was compétitive 
bidding, or the defect in title was known, and the like. 

The point is that the deficiency judgment in this case proves nothing, 
and is no évidence of the amount of the unsecured claim. 

[4] AlthoUgh the claim was presented on the wrong theory, the 
creditor should hâve an opportunity of proving whatever may be the 
correct amount of his unsecured claim^ and he may move to amend or 
take such other course as he may be advised. In re Salvator Brewing 
Co. (D. C.) 188 Fed. 522, affirmed 193 Fed. 989, 113 C. C. A. 626; 
Bânkruptcy Act, §§ 57k, 57n. 

The détermination of the référée is reversed, with leave to the credi- 
tor, Rathbone, to apply to amend his claim and take such other pro- 
ceedings in respect thereof as he may be advised. 

Settle order on three days' notice. 

Note. — I hâve read as part of the record the order made by Judge 
AUGUSTUS N. HAND on August 11, 1915, and the motion papers 
upon which it was granted. As a condition of amending the claim, the 
creditor should pay the actual disbursements of the proceeding thus 
far had before the référée. Other détails, if any, can be submitted on 
the settlement of the order. 
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FEDERAL CEMENT CO. v. SHAFFER. 

(District Court, E. D. Peniisylvania. December 21, 1916.) 

No. 1467. 

Corporations <ê=>474 — Bonds — Assignaient — Rigiit to Interest. 

An assignment, by way of pledge of corporate bonds, vvliich stipulatéd 
for the paynient of Interest in lialf yearly iustallments, but which were 
not aceompanied by interest coupons, does not transfer to tlie assignée tlie 
rlsht to interest due, but not paid. before the assignaient, but only tlie 
interest then aecrued, but not yet due, and tlie interest thereafter to ac- 
crue, notwithstanding provisions in the assignnient authorizing the as- 
signée to sell or beeome the absolute owiier of the bonds and to collect 
the interest. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1854; Dec. 
Dig. <S=>474.] 

Interpleader by the Fédéral Cernent Company against William B. 
Shaffer. Sur trial hearing on bill, answer, and proofs. Decree directed 
in accordance with opinion. 

See, also, 235 Fed. 912, and 229 Fed. 1021, 143 C. C. A. 662. 

W. A. MacEldowney, of Philadelphia, Pa., and Paul C. Hamlin, of 
Philadelphia, Pa., for complainant. 

Smith, Paff & Laub, of Easton, Pa., for défendant. 

George J. Edwards, Jr., of Philadelphia, Pa., for intervener Beck. 

Henry C. Thompson, Jr., of Philadelphia, Pa., for intervener Bridge- 
water Estate. 

DICKINSON, District Judge. The présent condition of this liti- 
gation is an illustration of the confusion which always results from 
not squarely facing a difficulty, but seeking, as one is naturally and 
properly enough tempted to do, to find some way of evading it. The 
only real question between the parties to the transactions now under 
investigation may be expressed in a few words, and its discussion com- 
pressed into as small a compass. Abstractly stated, it is this : Does 
the transfer of a bond, which admittedly carries with it interest accru- 
ing and to accrue, also carry with it installments of interest which were 
past due and payable before the transfer? 

The case might hâve been presented as involving only this question, 
or at least hâve been reduced to this. As it bas been presented, how- 
ever, and the record being in the condition in which it is, an analysis of 
the pleadings and the proofs is necessary in order that we may be sure 
of what the proper decree to be entered is. Starting with the begin- 
nings of the présent dispute, we find the Fédéral Cément Company 
issued a séries of bonds, which were apparently secured by the stock 
of another company, pledged for the payment of the bonds in much the 
same way in which a mortgage of real estate is usually given to secure 
a corporate bond issue. There was the like usual promise to pay the 
interest in half yearly installments and the principal at maturity. The 
common interest coupon device was not adopted. There was a provi- 
sion for registering the ownership of the bonds, and the agreement was 

€=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to pay the interest and principal when due to the registered owner. Of 
thèse bonds, 81 were registered in the name of WiUiam B. Shaffer. 
The considération for the bonds had been in fact paid by Sarah A. 
Shafïer, the wife of WilHam B. Shaflfer, and the registration in his 
name was a mistake made by the officers of the cernent company. The 
bonds should hâve been registered in the name of Shaffer as attorney 
in fact for his wife, instead of in his own name as the owner. On De- 
cember 12, 1911, Shaffer filed a voluntary pétition in bankruptcy, and 
an adjudication followed. The bonds were not returned in his schedule 
of assets, but were claimed by Mrs. Shaffer as her property. Proof 
was made of her owner ship and of the mistake made in the registration,^ 
and as a resuit the trustée in bankruptcy was directed to and did dis- 
claim àll claim of title to the bonds, and the assets of the bankrupt es- 
tate were administered with thèse bonds excluded. Application was 
then made to the cernent company to permit a transfer of the bonds to 
Mrs. Shaffer, the real owner. The bonds, or some of them, had before 
this time been pledged as collatéral. The application to register the 
transfer was joined in by and accompanied with written waivers from 
the trustée in biankruptcy and the collatéral holders. Why the com- 
pany should hâve refused is not clear. The facts are attested by the 
responsive answer filed in this proceeding, and are uncontradicted. 
The owner might, of course, hâve tested her right to registration by 
appropriate proceedings, but took instead what may hâve seemed at the 
time the easier course of seeking to remove objections by assigning the 
bonds and having the assignée apply and having the collatéral holders 
apply. None of thèse efforts were successful. Moreover, the company 
withheld the interest which was due on the bonds. This resulted in 
the bringing of an action by the registered holder against the company 
for the interest, and this was followed by the filing of the original bill 
in this case. The bill called upon the registered holder to make dis- 
covery of ail claims of ownership in the bonds, to establish his own 
title thereto, and to refrain from pressing his suit for the interest. 

The défense interposed to the action and the bill as filed seemed to 
be based upon the theory that the registered owner was engaged in an 
effort to defraud his creditors, which effort it was the right and duty 
of the company to f rustrate. Its rights and its défense to the demand 
for the payment of the interest was, however, limited to the légal dé- 
fense that the action against it had not been brought by a proper légal 
plaintiff, or the équitable défense that it was entitled to protection 
against a double payment. The fîrst was ruled against it, and it made 
a very tardy resort to the latter by paying into court the amount of the 
interest in pursuance of leave granted, and by fîling a supplemental bill 
in the nature of an interpleader with itself in the rôle of a stakeholder. 

It is charged by the défendant with having in thèse bills made a very 
uncandid use of the applications for registration by presenting thèse 
several applications as if made as claims of ownership by différent 
persons in confiict and antagonism with the ownership as registered. 
On the face of this showing (without the explanation giyen by the 
défendant) a strong need for protection is certainly presented. With 
the explanation of the défendant the charge that the company had 
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taken an arbitrary, dog in the manger attitude would seem to be well 
founded. 

By the pleadings and the proofs three classes of claimants npon the 
fund appear; One, that of William B. Shaffer, who claims as regis- 
tered owner ; the second, those who claim as collatéral holders of 
some of the bonds; the third, an attachment creditor in proceedings 
against Shafïer as défendant and the cernent company as garnishee. 

A fully responsive answer was filed to the bill and supplemental 
bill. By it the facts, as outlined above, are presented, and a frank 
avowal of ail the facts bearing upon the ownership of the bonds and 
full discovery of ail claimants thereto is made. The answer sets forth 
that the real ownership of the bonds was and is in Sarah A. Shaf- 
fer ; that William B. Shaffer owns the interest overdue and payable ; 
that Wilson E. Beck has an attachment claim upon the fund through 
proceedings against the cément company as garnishee, and that certain 
of the bonds had been pledged as collatéral, but the pledgees had no 
other interest therein, and no claim to the back interest. 

It is further averred in the answer, by way of cross-bill, as a 
hasis for affirmative relief, that the cément company had not paid 
into court the full amount they were ordered to pay. The answer 
prays, by way of affirmative relief, that the cément company be re- 
quired to pay the balance of what is due by them into court, and 
the overdue interest part of the fund be awarded to the défendant 
Shaffer after payment of the judgment in attachment. William Gra- 
ham, surviving executor of Francis M. Bridgewater, deceased, inter- 
vened as a party claimant, as did also Wilson E. Beck, the attaching 
creditor. 

By way of anticipation of the proofs it may be stated that the cé- 
ment company notified by registered letter a number of parties of the 
pendency of the proceedings, and warned them to appear and défend 
their interests. Among those so notified was the Easton National 
Bank. The bank did not ask to intervene, but filed a paper, which it 
terms an answer, in which it asserts itself to be a collatéral holder 
of 32 of the bonds, designating them by sériai nunibers, and stating 
them to be of the face value of $16,000. 

The only claimants upon the fund at the trial were William B. 
Shaffer, Wilson E. Beck, and the Bridgewater Estate. Beck claim- 
ed both as an attaching creditor and as collatéral holder of some of 
the bonds. We understand, however, that his attachment claim em- 
braces the other, and as the answer concèdes his right to the payment 
of his attachment claim, there is no occasion to further discuss it. 

It may be necessary to give the whole basis for the Bridgewater 
claim, and this we will do, but premise it with this statement: Some 
of the interest payments which make up this fund were due and pay- 
able before the pledge of the bonds. Some, although partly accrued, 
fell due after, and some wholly accrued after. The right of the 
pledgee to the interest accruing and to accrue after the giving of the 
pledge is admitted. In this aspect of the case, the only question in the 
abstract is that first suggested, subject to whatever modification any 
spécial features of the pledge itself or spécial facts appearing at the 



248 238 FEDERAL EEPORÏER 

trial would bring about. This latter possibility makes it désirable to- 
go over the proofs in détail. 

To bring the question proposed back to mind, we repeat the fact 
that thèse bonds contained only the covenant o£ the obliger to pay 
the interest. This covenant was in the body of the bond. The bonds 
were not coupon bonds, and there was no sepai^ate covenant to pay 
interest, in the sensé of détachable coupons, bearing a complète and 
separate promise to pay. There was a stipulation also, in the nature 
of an amendment of the pleadings, correcting an error made in the 
sériai numbers of the bonds pledged. The correction was to, give the 
numbers 22 to 27 and 46 to 64 and 204 to 210 and 220 to 223 (ail 
numbers inclusive) in place of those shown by the pleadings. The as- 
signment was made March 4, 1913. This admittedly carried the in- 
terest for four out of the seven interest installments in court, and 
therefore to four-sevenths of this part of the fund. 

The évidence on behalf of the claimant consists of an agreement 
pledging the 36 bonds as collatéral security for a loan, which was in 
légal effect an assignment. There is in it and the subséquent agree- 
ment a distinct acknowledgment of the indebtedness and the pledge 
and an undertaking to exécute any further transfers necessary to 
effectuate the agreement. It was stipulated that the usual form of 
transfer was executed and tendered to the cernent company accom- 
panying a demand for registration on April 11, 1913. 

This overlong prélude is doubtless unnecessary but it js made to 
disclose ail possible questions which may arise. For the reason already 
stated, we confine ourselves to the one argued. The others, if raised, 
may be disposed of when the formai decree cornes to be entered. We 
will, however, advert to one of them. The papers of record show at 
least a possible claim of the Easton National Bank. The bank was 
notified of the pendency of this proceeding and warned to présent its 
claim. It has not formally intervened as a party, and no proofs of 
its claim were submitted. Some understanding should be reached as 
to this claim. We hâve no space to foUow the argurrient on behalf 
of the Bridgewater Estate. We do not see that basing its claim on 
the authority given the pledgee to sell or to become the absoliite own- 
er of the bonds, or on the provision permitting the pledgee to collect 
the interest, advances the argument. The pledgee did not in fact 
sell, and, if he had, he would hâve assignée! only what he had by 
the assignment to him. The clause relating to the collection of the 
interest was certainly not meant to add to the rights of thë pledgee. 
The use of the words "accrued or to accrue" has no significànce, be- 
cause this agreement was not made until October, 1915, and at that 
time ail the interest now in court was due and there was accrued in- 
terest, to which the words related, which admittedly belonged to the 
pledgee. 

The record of the action to recoyer the debt and the évidence of 
the value of the bonds is of no help to us, and the motion to strike 
it eut is allowed. The question, therefore, recufs of whether a flat 
assignment of a bond passes the past-due interest. The bonds, in ad- 
dition to the written assignment, were physically delivered. If there 
had been détachable interest coupons still attached, it might be welL 
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arguecl that title to the coupons (although past due) passed by delivery. 
Had the overdue coupons been detached and not delivered there would 
be no basis for this argument. Does the mère assignment and de- 
livery of the bonds carry the past-due interest? The efforts of coun- 
sel hâve not brought to light any direct ruhng of the question, We 
hâve the aid for what they may be worth of the distinction between 
interest, the obligation to pay which arises out of a spécifie contract, 
and interest, which is an incident of the debt, and damages by way 
of or as meàsured by a computation of interest. We hâve also the 
doctrine established of the distinction in this respect between divi- 
dends which bave been declared and passed to the crédit of the stock- 
holder and dividends which hâve been earned but not yet declared. 
We hâve also the doctrine that an assignment carries accruing inter- 
est not yet payable. Being without the aid of any auth'oritative rul- 
ing or discussion, it must be determined on gênerai principles. 

The facts are hère that the obligation to pay interest and to pay 
principal are severable and distinct, and as the payments are to be 
made at différent times, they are thus separated. This gives a right 
of action for each, and such right bas been upheld in this case. We 
hâve also the fact of a séparation of interest from the principal by 
the bringing of such an action and what followed it. We bave the 
circumstance that the text-writers who bave dealt with the rights of 
pledgees and assignées state (although not expressly so confining them) 
the right to be a right to tbe interest thereafter payable. We hâve 
also the Une of cases in which dividends on preferred stock (in the 
nature of interest allowances) due and passed to the crédit of the 
stockholder, but which hâve not in fact been paid, would not pass 
hy an agreement of later date. In every case of conveyance what 
passes is what was in légal intendment conveyed, into which actual 
intent sometimes enters. When the actual intent does enter, as in 
this instance, if it is clear it is controlling. If it is not expresscd, then 
the légal import of the words used is to be found. Hère the actual 
intent of the parties might bave been to pass or not to pass ail the 
interest. If this intent had been expressed in apt words, efïect would 
hâve been given to what was expressed. The fact may be and 
doubtless was that the pledge was given without thought of the dis- 
tinction now made. We are therefore driven to the légal import of 
the words used, and to assume this was the intent. The governing 
principle would appear to be that in case of the assignment of a con- 
tinuing contract moneys overdue under a prior breach do not pass. 
Cyc. 4, p. 69, § 4. Hère there had been a breach of the covenant to 
pay this prior interest, and the moneys thus overdue and payable did 
not pass by the assignment which was made after the breach. 

The finding, therefore, is that no more than the interest accruing 
and to accrue passed with the pledge of the bonds. If the parties are 
agreed that the question thus discussed is the only one upon which the 
court is asked to pass, a decree embodying this finding will be entered, 
and the question of costs and other matters may be disposed of in 
settling the form of decree. 

A form of decree in accordance herewith may be submitted. 
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THE NORTH AMERICA. 

(District Court, E. D. New York. December 21, 1916.) 

CoLLisio>f ®=>95(1) — Tows Crossing — Failure to Obsebve Crossing Rcle. 

A collision In New York Bay at nlglit between two tows on hawsers,. 
one passlng up on the left side of the ehannel and the other crossing from 
the anehbrage grounds to the west, held due solely to the fault of the 
crossing tug In crossing ahead of the approaching tow without signal, or 
observing the starboard hand rule, and without keeplng a proper lookout. 
The other tug, although on the wrong slde of the ehannel, held not in 
fault, slnce she was seen when at a distance by the crossing tug, and her 
position had nothlng to do wlth the collision, which would not hâve 
oecurred if the crossing tug had navlgated properly and observed the rule. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. §§ 200-202; Dec. 
Dig. <S=s>95(l).] 

In Admiralty. Suit for collision by the Central Railroad of New- 
Jersey, owner of the lighter Mechanic, against the tug North America 
and the scow R. R. No. 8, with the tug Interstate impleaded. Decree 
for libelant against the tug North America. 

Foley & Martin, of New York City, for libelant. 
Harrington, Bigham & Englar, of New York City, for claimant of 
the North America. 

Park & Mattison, of New York City, for claimant of the Interstate. 

CHATFIELD, District Judge. This case arose from a collision be- 
tween the derrick lighter Mechanic, loaded with a cargo oî structural 
iron, and R. R. Scow No. 8, which was in tow of the tug North Amer- 
ica, bound for the dumping grounds outside of Sandy Hook. The tug 
Interstate, with the Mechanic in tow on two hawsers 45 fathoms in 
length, left Arlington, N. J., at about 9:20 p. m. on the 4th of March, 
1915. Passing out from the Kills, they proceeded with a flood tide 
around the Robbins Reef light and then up New York Bay toward the 
Hudson river. The pilot of the Interstate took a straight course to- 
ward the lights of Cortlandt Street ferry. Considération of the chart 
will show that this would carry the boats along the westerly side of the 
main ehannel in the upper bay until a point was reached opposite Gov- 
ernors Island. This course would also pass near the easterly side of 
the anchorage grounds, which lie between the ehannel to the Pennsyl- 
vania terminal at Green ville and the ehannel to the Lehigh Valley ter- 
minal at Black Tom. 

The North America had proceeded to an anchorage buoy located 
well within the anchorage just referred to, and apparently near the 
black buoy east of the Oyster Islands, in order to take to sea such scows 
as had been loaded and moored at this stake buoy. But one barge 
was ready, so the North America, which had left Pier 6, East River, at 
10:30 p. m., took this single scow in tow and started out over the an- 
chorage ground to turn down into the main ehannel and toward the 
Narrows. 

Some of the witnesses located the stake buoy at a point some 1,200' 

@=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesls & Indexe»- 
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or 1,500 feet further to the south. This does not affect the movements 
of the boats bef ore collision, but makes it difficult to détermine how far 
the Mechanic floated after the collision. It appears that when she 
finally overturned and sank, the iron comprising her cargo not only 
penetrated into the mud of the bottom, but held the Mechanic close by, 
This cargo was raised, and was found on a Une between Bedloes Island 
and the lower part of Governors Island, or over half a mile to the north 
of where the collision would seem to hâve occurred. 

There is no reason to suppose that the North America, with the No. 
8 in tow, driîted (while getting under way) much to the north from the 
stake buoy, and it must be in any event concluded that the sfrong tide 
carried the Mechanic a considérable distance bef ore she overturned. 
It will theref ore be of no benefit to dévote thought to fixing the précise 
place of collision, so far as distance up or down the bay is concemed. 

The important question involving the place of the accident has to do 
with the side lines of the channel and of the anchorage grounds upon 
each side. The libelant's testimony is to the efïéct that the Mechanic 
and the Interstate were about iii the middle of the deep water channel. 
Examination of the chart, taken into account with the set of the tide, 
when considered from the standpoint of the courses of the Interstate 
and the North America, make it substantially certain that the Inter- 
state was not to the easterly of mid-channel, if mid-channel be held to 
mean thé deep water space between the Unes of the anchorage on each 
side. 

This libel was filed against the North America by the owners of the 
Mechanic, fdr the damage to the Mechanic and the cargo, which was 
subsequently lifted from the bed of the bay at considérable expensè, 
but thereby saving a total loss. The libelant charges fault against the 
North America in failing to keep a lookout, using too long a hawser, 
in turning under à port helm, so as to pursue a course down toward the 
Narrows, vt-ithout regard to the rights of the Interstate and her tow, 
and in giving no signal whistles to indicate its course. The North 
America has brought in by pétition the Interstate, alleging that the 
Interstate was at fault in proceeding up the left side of the deep water 
channel, in failing to ohserve proper lookout, so as to see that the 
North America was proceeding with a scow upon a hawser, instead of 
alongside, and in attempting to go too close under the stern of the 
North America bef ore looking out for the management of its own tow. 

The captain of the Interstate admits that, when he first saw the North 
America going across his bow with masthead lights indicating a tow, 
he proceeded as if that tow were alongside, intending to go astern of 
the North America. He admits that he then (observing the scow No. 8) 
sheered sharply to port, and then, steadying his helm, passed the No. 
8 starboard to starboard, endeavoring in the meanwhîle to drag the Me- 
chanic around to the west, so as to pr event her drifting with the flood 
tide into the No. 8. He testifies that it was impossible to stop because 
of the tide. This would indicate that the tow was close to that of the 
North America at the time. The captain of the Interstate went ahead 
upon the assumption that the North America had him upon her star- 
board hand when they were upon crossing courses, that the North 
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America was the burdened vessel, and was bound to indicate a désire 
to cross the Interstate's bow, if her course was such as to cause inter- 
férence with the course and speed of the Interstate. He held his course 
and speed until he saw that the North America was not observing his 
rights and that colHsion was imminent. But he goes f urther, and charg- 
es that the North America actually lengthened out its hawser before 
making the turn f rom the anchorage grounds into the channel, and that 
in making this turn it drew the scow No. 8 upon a curve to starboard, 
thus pocketing the Interstate and her tow, which were being carried by 
the flood tide and by the momentum from the Interstate's engines into 
the curve thus formed. 

The captain of the North America, when the Interstate first ap- 
proached, was out on the upper deck aft of his pilothouse attending 
to the lengthening out of the hawser. He went into the pilothouse just 
about the time that the Interstate made the sheer to port. Both he and 
the man at the wheel testified that the North America turned under a 
port helra. The helmsman testifies that this was done to avoid colli- 
sion, but under the circumstances such a turn, against the flood tide, 
with a towing hawser, would be a détriment rather than a help in avoid- 
ing collision with a scow which was headed across the hawser. 

Two propositions stand out plainly from the testimony : First, the 
Interstate was proceeding up the left side of what has been held to be a 
narrow channel (The Geo. F. Randolph [D. C] 200 Fed. 96; The Bee, 
138 Fed. 303, 70 C. C. A. 593) ; but she was observed by the North 
America, and her présence on the wrong side of the channel had noth- 
ing to do with the collision, if the North America was keeping a proper 
lookout, and if the North America proceeded so as to respect the rights 
of a boat upon her starboard hand while upon a crossing course. The 
cases cited hold that the présence of a boat navigating up the wrong side 
of the narrow channel is sufficient ground for fixing responsibility 
upon that boat, if the présence of the boat was the proximate cause 
of the collision, and if the boat misled thereby was interfered with, so 
as to make dangerous or impossible the showing of proper regard for 
the rights of those whom it should take into account. This is the rule 
even if at some time the boat on the right side of the channel has the 
other on her starboard hand near a bend. The Victory and The Ply- 
mothian, 168 U. S. 410, 18 Sup. Ct. 149, 42 L. Ed. 519. It has been 
held in such cases as The Aller, 73 Fed. 875, 20 C. C. A. 79, and The 
Merrill C. Hart (D. C.) 162 Fed. 371, that boats hâve a right to proceed 
without embarrassment in and out from an anchorage. But this does 
not mean without care, lookout, and observance of rules. 

It is évident that at some point the Interstate would hâve to pass 
from the left side of the channel across to the right side, and while in 
that position other boats would bave to navigate with respect to its 
movements. It is no excuse for the North America to point out that the 
Interstate had come from Robbins Reef upon the wrong side of the 
channel, if that had nothing to do with the collision, and if the North 
America, either through failure to maintain a proper lookout or to 
give signais as to its movements, paid no attention to a boat upon its 
starboard hand and on a crossing course. The North America might 
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as well hâve decided at the time in question that it would punish the 
Interstate for being in the wrong place by running it down as to now 
excuse its own carelessness by saying that the Interstate should be 
blamed for violation of some rule that did not enter into the situation. 

The other point which evidently stands out f rom the testimonj' is that 
the North America lengthened out its hawser to at least 50 fathoms 
before getting straightened out down the channel, and that it navigated 
without regard to any of the boats moving to the east or outside of the 
boats anchored, while proceeding to get its hawser out and while swing- 
ing around into the channel. The captain of the North America testi- 
fies that, when he ported his helm, he did not think of a collision, as the 
Interstate was 300 feet away. 

It must be remembered that, although the Interstate assumed that 
the North America had a tow alongside, and hence did not turn out of 
its course when the North America was first sighted, nevertheless the 
Interstate was the privileged vessel, and had the right to maintain its 
course and speed, unless the North America intimated by whistle sig- 
nais that it was crossing the bow of the Interstate and was intending 
to proceed to the starboard, so as to pass the Interstate starboard to 
starboard. If the North America had so indicated, and if the Inter- 
state had accepted the signal, then the Interstate would hâve been at 
fault if it failed to keep out of the way of the North America's tow. 
But upon the facts at bar the North America was at fault, and the 
charge that the Interstate failed to maintain a proper lookout is not 
substantiated. 

As the position of the Interstate upon the wrong side of the channel 
does not seem to hâve been the proximate cause of the collision, it fol- 
lows that the libelant should hâve a decree against the North America, 
with costs, and that the pétition of the North America against the In- 
terstate should be dismissed, with costs. 



SWANSON et al. v. LINGA et al. 

(District Court, N. D. Californla, First Division. December 11, 1916.) 

No. 16111. 

Seamen iS=5l6 — Shipping ©=69 — Wages — Captuke or Vessel as Pkize. 

The master and engineer of a neutral vessel. seized as prize by a belllg- 
erent, are not entltled to wages during tbe tlme they were heid in cus- 
tody as witnesses by the foreign government ; it not "appearing ttiat they 
rendered any voluntary service to the vessel during such time. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 56-65; Dec Dlg 
<^=5l6; Shipping, Cent. Dlg. §§ 201, 293-307, 312, 313, 315, 317." 318: 
Dec. Dig. <@=569.J 

In Admiralty. Suit by Martin Swânson and L. N. Bechtel against 
Carlos Linga and the Crowley Launch & Tugboat Company. On ex- 
ceptions to libel. Exceptions sustained. 
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F. R. Wall, of San Francisco, Cal, for libelants. 
Denman & Arnold, of San Francisco, Cal., for libelees. 

DOOIvING, District Judge. The libel avers : That the libelees are 
the owners of the power schooner Oregon, a merchant vessel under 
the flag of the United States ; Linga being the owner of the greater 
part of said vessel, and operating it up to the time of her seizure on 
April 23, 1916. That on June 10, 1915, atSan Francisco, libelant Mar- 
tin Swansôn was employed by the then master as second mate to serve 
upon thè Oregon for the period of à year, and on June 23, 1915, at 
Mazatlah, the libeleé Linga hired said Swanson to go as master of 
said vessel for the unexpired portion of said time, that is to say, 
until June; 10, 191,6. That on November 22, 1915, the master, pre- 
sumably Swanson, 'hired libelant Béchtel as chief' engineer, td serve 
as such' uiitil' JUne. 10, 1916. That on April 23, 1916, while the vessel 
was op .a voyage from Mazatlan to Guàymas, làdèn with gênerai 
cargo, and on thé high seas, the vessel and her targo were seized by 
the British cruisër Rainbow, aiid tàkeri to Victoria, British Columbia, 
wheré she ârrived on May 29, 1916, and where on May 30, 1916, the 
vessel and her cargo wérè turnéd ovet' to the possession of the prize 
court by thé captain of the Ràihbow,"ând thât "oh said 30th of May 
each of sàid libelants was by said câ'ptaih of Said Rainbow placed in 
the ctistody of the marshal of said court, and each was kept by said 
marshal in • said ciistody from said 'SOthdaydf May until the 3d day 
of September, 1916, in order.to compel each thereof to give testimony 
bèfore said cbiirt. That éach of said- libelants gave testimony before 
said court, and that it was a duty o'Vvèd by each of them to the own- 
ers of said vessel and cargo, and to. ail persons interested in said ves- 
sel; tO' give such testimony." That nb wages hâve been paid libelants 
from said May 29th, and that therè lè due to eàch of them the suhi 
of $391.66; this being the amount that would be due, at the monthly 
rate for which they had been hired, for the period intervening between 
May 30th, when they were put into the custody of the marshal, until 
September 3d, when presumably tligy testified before the prize court. 

It does npt appear from the libel whether or not the vessel vif as 
condemned^ The action is thèrefofe apparently for pàyment, at the 
rate at which they had been employed, fôr the time that they were held 
as witnesses in the custody of the marshal of the prize court. It has 
been frequently held that upon the , capture of a neutral vessel by a 
belligerent it is the duty of the master to remain by the ship until a 
coridemnation, or until ail hope of recovery is gone, and that he is 
intrusted with authority and obligation to interpose a claim for the 
property before the proper tribunal and to endeavor by ail means 
in his power to make a just and proper défense, and that, as thèse 
are his duties, he is entitled to receive compensation for his services 
in perf orming them, such compensation to be paid by the owner of the 
ship in the first instance, and ultimately as a gênerai average charge 
by ail the parties in interest. In the instant case it does not appear 
that libelants remained by the ship until condemnation, or until hope 
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of recovery was gone. Indeed, so far as one can gather from the 
libel, they did not remain by the ship voluntarily at ail. Their suit 
is for the exact period during which mey were in custody of the mar- 
shal of the prize court ; the averment of the libel being : 

"And each was kept by said marshal in sald custody from sald 30th day of 
May untll the 3d day of September, 1916, In order ta compel each thereof to 
glve testimony before sald court. That each of said libelants gave testlmony 
before said court, and that it was a duty owed by each of them to the owners 
of said vessçl and cargo, and to ail persons interested in said vessel, to give 
sueh testimony." 

As it is not averred that any service was performed after, Septem- 
ber 3d, when they were discharged from the custody of the marshal, 
it must be assumed that their services, whatever they were, ceased 
on that day. So that the real cause of action is, not for any voluntary 
services performed for the ship or its owners, but for compensation 
for a period during which they were involuntarily held as witnesses 
by a foreign government, whose subjects were equally interested with 
the owners of the vessel in the resuit of the proceedings in the prize 
court. Had the libelants, in an honest endeavor to save the ship and 
its cargo for their owners, remained voluntarily by the ship until 
condemnation, or until ail hope of recovery was gone, their case 
would fall within principles fairly well settled. But they did not do 
so, and apparently after their release from custody, so far, at least, 
as the libel discloses, they had no further interest in the proceedings. 
For such involuntary services performed on the constraint of the cap- 
tors, and it may be for their benefit, they hâve no claim upon the 
owners. The exceptions to the libel in this respect will therefore be 
sustained. 

It is averred, however, that libelant Swanson, while master and be- 
fore the capture, had expended $96.10 of hîs own money as neces- 
sary disbursements for the vessel. This amount, if hig averment be 
true, he is entitled to recover. 

It is therefore ordered that the exceptions which challenge the suf- 
ficiency of the libel to state a cause of action for the period during 
which libelants were detained as witnesses in the custody of the prize 
court be sustained. 
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(District Court, D. Maryland. Deceœber 26, 1916.) 

United States Mabshals <©=»7 — Statute — Service of Pbocess — Fées — 
"Wbit." 

Under Kev. St. g 829, Comp. St. 1913, § 138G, allowing the marshal for 
service of any warrant, attachment, summons, capias or other writ, $2 
for each person on whom service is made, a marshal who served a writ 
of summons with a copy of the déclaration on each of the défendants is 
not entitled to the fee of $2 for each copy of the déclaration, as well as 
for each copy of the writ, served, since the copy of the déclaration is not 
a writ, and the reasonable construction of the statute limits the com- 

®=3Far other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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pensation to one (ee for any number of pîtpers served on the same person 
at the same tlnie. 

[Ed. Note. — For other cases, see United Stat,es Marshals, Cent. Dig. §§ 
8, 9; Dec. Dig, ®==7. 

For ottier deflnitions, seé Words and Phrases, First and Second Séries, 
Writ.J 

At Law. Action by the BurroughsrBros. Manufacturing Company 
against Henry S. Dulaney and others. On objection; by the plaintiff to 
fées charged by the marshal for service of proceSs. Objections sus- 
tained. 

Haman, Gook, Chesnut & Markell, S. Ralph Warnken, and German 
H. H. Emory, ail of Baltimore, Md., fof plaintiff. 

Samuel K. Dennis, U. S; Atty., and James A. Latane, Asst. U. S. 
Atty., both of Baltimore, Md., for United States marshal, 

ROSE, District Judge. The first paragraph of section 829 of the 
Revised Statutes, section 1386, Comp. St. 1913, provides that the mar- 
shal shall receive "for service of any warrant, attachment, summons, 
capias, or other writ, except exécution, venire, or a summons or sub- 
pœna for a Witness, two dollars for each person on whom service is 
made." In the case at bar the marshal served on each of the four 
défendants a writ of summons with a copy of the déclaration attached. 
He has charged in accordance with what appears to hâve been the 
practice of the office for many years $4 for the service on each person, 
on the theory that the two papers, to wit, the writ of summons and 
the copy of the déclaration, constituted each a service of a separate 
writ. The plaintiff objects to such a constructive séparation of what 
it naturally considers one service. It is right, and for two'reasons: 
First, a copy of the déclaration is not a writ of any kind, and the 
particular provision upon which the marshal relies applies only to 
writs ; and, second, it would in any event be a strained construction 
to hold that Congress intended that the marshal should charge for 
the number of papers, at one time in the same case delivered to one 
person, rather than for service upon such person at one time. 

I hâve been referred to no authority on the question, and hâve been 
able to find none, but it seems to me to be perfectly clear that a rea- 
sonable construction of the statute limits the marshal to one fee of 
$2 for one service at one time in one cause on one person, no matter 
how many papers, copies, orders to show cause, etc., may be served by 
him on that one individual at the one time, and in the one cause. 
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BAILEY V. LISLE MFG. CO. 

(Circuit Court of Appeals, Eiglith Circuit. November 6, 1916.) 

No. 4609. 

1. Eeformation of Instruments <S=»45(2) — Mutual Mistake — Sufficiency 

OF Proof. 

Evidence eonsidered, and held insuHicient to entitle a corporation to 
reforniation, on tlie ground of mutual inistalie, of a written contract, 
wlileli was executed at'ter liavlng been read and fully eonsidered at a 
directors' meeting, and where the otlier party denied any mistake, and 
was supported by the circumstances and probabilities of tlie case. 

[Ed. Note. — For other cases, see Beformation of Instruments, Cent. I)ig. 
§§ 158, 184-188, 190; Dec. Dig. «S=>45(2).] 

2. Eeformation of Instruments ®=»43, 45(2) — Actions — Buhden and Meas- 

URE OF Proof. 

In a suit to reform a written contract for mutual mistake, or for mis- 
take on one side and fraud, deceit, or inéquitable conduct on the other, 
the burden of proof rests on complainant, and nothlng less than évidence 
that is lîlain and convinclng beyond reasonable controversy is sufficient. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. Dlg. 
|§ 154, 158, 184-188, 190 ; Dec. Dlg. ®=43, 45(2).] 

3. Reformation of Instruments <&=>19(1) — Right to Relief — Négligence as 

Défense. 

It is négligence and clear fallure to exercise ordinary care for intelli- 
gent business men, holding In thelr hands and reading a proposed written 
contract, whicli clearly states their agreement, to rely on any statement 
or assent made by the opposite party regarding its terms or obligations, 
rather than upon the written terms themselves, and they are not entltled 
to Invoke the aid of a court of equity to aller the contract after its exé- 
cution. 

[Ed. Note. — For other cases, see Eeformation of Instruments, Cent Dig. 
§§ 74-78; Dec. Dig. <S=>19(1).] 

4. EsTOPPBL (g=90(2) — Equitable Estoppel — Statements as to Terms of 

Unexecuted Contract. 

A party to a proposed written contract, which has not been executed. 
by a.ssenting to or acqulescence in misstatements by the other party as to 
its terms, is not estopped to rely upon and enforce the actual terms of 
the agreement as subsequently executed. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dlg. § 244 ; Dec. Dig. 
<g=>90(2).] 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Thomas C. Munger, Judge. 

Suit in equity by the L,isle Manufacturing Company against E. 
R. Bailey. Decree for complainant, and défendant api^eals. Reversed. 

John G. Parle, of Kansas City, Mo. (McVey & Freet, of Kansas 
City, Mo., on the brief), for appellant. 

Howard J. Clark, of Des Moines, lowa (Orr & Turner, of Clarinda, 
lowa, and Clark, Byers & Hutchinson, of Des Moines, lowa, on the 
brief), for appellee. 

Before SANBORN, Circuit Judge, and TRIEBER and VAN 
VALKENBURGH, District Judges. 

<S=»For other cases see same topic & KKY-NUMBER in ail Key-Numbered Digeata & Indexes 
238 F.— 17 
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SANBORN, Circuit Judge. E. R. Bailey, the défendant below, ap- 
peals from a decree which reforms and modifies the written contract 
of June 4, 1907, between the Lisle Manufacturing Company, a cor- 
poration, and himself, so as to deprive him of thousands of dollars, 
commissions which, according to the terms of the agreement, he 
had earned as the gênerai sales agent of that company. As 
such agent he had made a sale of 15,000 cream separators to the William 
Galloway Company for $30.80 each, upon which he was to receive set- 
tlement and paymeiît under the third paragraph of the contract, which 
provided that as commission or compensation as gênerai sales agent he 
should "receive that part of the amount the company received from the 
sale of separators as is in excess of fifty (50) per cent, of retail list 
price on ail separators he may sell or cause to be sold to the trade or 
others who may désire to purchase." The Lisle Company appealed to 
the court to modify this clause of the contract on the ground of mutual 
mistake, and the court by its decree so modified it that it now reads that 
Bailey shall "receive that part of the amount the company receives 
from the sale of separators as is in excess of fifty per cent. (50%) of 
retail list price on ail separators he may sell or cause to be sold to the 
retail trade," thereby depriving Mr. Bailey of this commission which 
the Lisle Company by its written agreement coritracted to pay him on 
the 15,000 separators he sold to the Galloway Company and on ail other 
separators sold to the wholesale trade, or to any others than those 
engaged in the retail trade. Bailey insists that the évidence was insufiî- 
cient to sustain the finding of a mutual mistake, and this claim has 
rendered it necessary to make a patient and thorough examination of 
the record. 

[1] This record conclusively establishes thèse facts: In 1904 and 

1905 Bailey was inventing improvements in cream separators, and had 
completed a model of a separator in the fall of 1905, which he ex- 
hibited to and tested in the présence of C. A. Lisle, the président, and 
Williîim Orr, one of the directors, of the Powers Manufacturing Com- 
pany, a corporation, and on November 7, 1905, that company made a 
written contract with Bailey whereby it agreed to pay him "that part 
of the amount they receive which is in excess of fifty per cent, of the 
list price as a commission on ail machines (cream separators) that he 
may sell, or cause to be sold, to the trade or to others who may désire 
to purchase." At that time the Powers Company was without machin- 
ery suitable to make separators, and it proceeded to procure and oper- 
ate such machinery, and changed its name to Lisle Manufacturing 
Company. The first separator it made was delivered to a purchaser on 
June 16, 1906. The separator first made was called the Monarch; that 
made pursuant to the Galloway contracts was called the Galloway sepa- 
rator. On June 5, 1906, Bailey had completed his improvements in 
cream separators, and had obtained a patent, No. 795,424, therefor. 
Thereupon the Lisle Company made a contract with him exclusively 
to make and sell his patented separator, and to pay him "a royalty of 
five (5) per cent, on actual amount received on each sale of ail cream 
separators manufactured and sold under this contract." In the fall of 

1906 Bailey sold about 6,000 separators for the Lisle Company to the 
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William Galloway Company for $36 each, and on November 17, 1906, 
the Lisle Company made a written contract with the Galloway Com- 
pany to make and deliver thèse separators pursuant to that sale. On 
May 20, 1907, Bailey sold to the Galloway Company 15,000 cream 
separators for the Lisle Company at the price of $30.80 each, made a 
written agreement with the Galloway Company as sales agent of the 
Lisle Company for the sale and delivery of thèse separators, and ob- 
tained the promissory notes of that company for $12,000 in part pay- 
ment of the purchase price, and delivered them to the Lisle Compemy. 
On June 4, 1907, the Lisle Company made the contract with Bailey 
which is the subject of this controversy, and which was modified by 
the court. The first article of that agreement provided that the comT 
mission contract of November 7, 1905, and the royalty contract of 
June 5, 1906, were abrogated and that the agreement of June 4, 1907, 
should take the place thereof as to ail separators manufactured during 
its life, including those to be made under the Galloway contract for 
the 15,000 separators. The second paragraph provided that, in con- 
sidération of services rendered to the Lisle Company as gênerai sales 
agent and for the privilège of manuf acturing separators under his pat- 
ents, the Lisle Company would pay him $1 for each separator made 
and sold by it and that part of 10 per cent, of the annual profit realized 
by it in excess of $1 ;Upon each separator sold. The third paragraph, 
which the court modified, provided that : 

"The sald Bailey Is to act on a coninilssion as the gênerai sales agent for 
the Company for the sale of separators, * * * and as commission or com- 
pensation he is to receive that part of the aniount the company recelved from 
the sale of separators as is in e.xcess of flfty per cent. (50%) of retail list price 
on ail separators he may sell or cause to be sold to the trade or to others who 
may destre to purchase." 

The provisions of this contract of June4, 1907, regarding the royalty 
or amount agreed to be paid "for the privilège of manufacturing cream 
separators under patents," it will be seen, differs from the provision 
of the royalty contract of June 5, 1906, whose place it took, in this : 
That under the contract of June 5, 1906, he was to receive 5 per cent, 
of the amount of the sales, while under the contract of June 4, 1907, 
he was to receive $1 on each separator sold, and the excess of 10 per 
cent, of the net profits over that amount. But the provision of the con- 
tract of June 4, 1907, regarding Bailey's service as gênerai sales agent 
and the commission the company was to pay him therefor, is in effect 
the same as that în the commission contract of November 7, 1905, 
whose place the contract of June 4, 1907, took. During a few days 
preceding June 4, 1907, C. A. Lisle, the président of the Lisle Com- 
pany, Edwin Lisle, his son, the secretary of the company, and William 
Orr, one of the directors of the company, an attorney at law, who some- 
times acted as the company's attorney, had been objecting to the pay- 
ment of the royalty of 5 per cent, on the sales of the 15,000 separators, 
and negotiating with Bailey to make the contract of June 4, 1907, in 
the place of the two preceding contracts, and they had finally agreed 
with him that, instead of the 5 per cent, on the sales owing him under 
the royalty contract, he should receive $1 for each of the 15,000 sepa- 
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rators sôld and the excess of 10 per cent, of the profits over that 
amount. After this agreement had been reached, a meeting of the 
directors of the Lisle Company was called for June 4, 1907. There 
were présent in the forenoon of that day at the meeting of the directors 
C. A. L,isle, Edwin Lisle, Orr, Standage, Ferris, Ganiard, and Bailey, 
and Vice Président Woolson. The contract of June 4th had been 
prepared and was in the hands of the company. C. A. Lisle read it 
aloud to the gentlemen présent, paragraph by paragraph, commented 
upon it, ail had an opportunity to read it, there was a discussion of 
some of its terms for an hour or two, and then an adjournment until 
the afternoon, to enable Mr. Woolson, the vice président, who said 
he did not understand it, to read and study it. At the meeting in the 
afternoon a resolution was passed by the board, without further dis- 
cussion or objection, which authorized and directed the proper officers 
of the company to exécute the contract which had been read in the 
morning, and they did so. After this agreement and the second Gallo- 
way contract were made, the Lisle Company made and sold f ew more 
Monafch separators, and devoted itself chiefly to the manufacture and 
delivery under the Galloway contract of a separator approved by that 
Company and called the Galloway separator. 

The Lisle Company paid Bailey $1 on each of thèse separators, but 
it never paid him any of the excess of the amount of the sales over 50 
per cent, of the retail list price which it received for them, or any of 
the excess of 10 per cent, of its net profits over the amount of $1 per 
separator, and in 1912 he brought an action to recover thèse amounts. 
As by the terms of the contract the company was clearly liable to pay 
them, and it could not défend the action at law on the ground that it 
was not bound to do so by that contract, it brought this suit to so 
modify the contract on the ground of mutual mistake as to relieve it 
from liabihty on account of the sales of its separators to the Galloway 
Company, and to other wholesale dealers, which constituted the great 
bulk of its sales. The action at law awaits the resuit of this suit. The 
facts thus far stated are either undisputed or conclusively established. 

The company claimed that before the contract of June 4, 1907, was 
made Bailey agreed with C. A. Lisle, Edwin Lisle, and Orr that by 
that contract he would waive his commission of the amount of the 
sales in excess of 50 per cent, of the retail list price of the 15,000 sepa- 
rators sold to the Galloway Company, and to other wholesale dealers; 
that C. A. Lisle stated to the directors at their meeting on the morning 
of June 4, 1907, in the présence of Bailey, that such was the efïect of 
the contract of that date; that Bailey then assented to that statement; 
and that by mutual mistake no provision was written into the contract 
of June 4, 1907, to that effect. Bailey denied ail this, and the testi- 
mony regarding it is conflicting. The contract of November 7, 1905, 
for the excess of the amount of the sales over 50 per cent, of the retail 
list price was a contract for a commission, and this excess will be call- 
ed henceforth the commission. The contract of June 5, 1906, for the 
5 per cent, of the amount of the sales was a contract for a royalty, and 
that 5 per cent., and its subséquent modification to $1 per separator 
and the excess over that amount of 10 per cent, of the profits, will be 
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called the royalty. The question was: Did Bailey and the company 
mutually agrée that the contract of June 4, 1907, should provide that 
he should not hâve this commission on the 15,000 separators he sold to 
the Galloway Company, and was this provision omitted from the con- 
tract by a mutual mistake of the parties? Orr, the treasurer of the 
company, testified that when the first Galloway contract for the 6,000 
separators was presented to the board of directors in November, 1906, 
he said in the présence of Bailey that the company could not afford to 
pay any commission on that sale, and "the matter was discussed there, 
and it was stated that there would be no commission on that sale." On 
cross-examination he testified : 

'•I think nothing was said at the meeting In November, 1906, conceming 
tlie Bailey contract. It was a directors' meeting, related to aceeptlng the Gal- 
loway contract. It was mentloned there that Mr. Bailey was only to get the 
5 per cent, on the 6,000 contract, but his contract was not discussed. There 
was no contract discussed at ail with Mr. Bailey at this time, and nothing 
presented in writing aslde from the Galloway proposition for 6,000 machines." 

Mr. Bailey testified on this subject : 

"When the flrst Galloway contract was brought back in November, 1906, 1 
do not know that my compensation was taken up in a spécial way ; nothing 
was said outside the contract that was then in force." 

The foregoing is the only évidence on this spécifie issue. At that 
time, November, 1906, there was a written contract of November 7, 
1905, between the company and Bailey that he should act as gênerai 
sales agent of the company, and that he should receive his commission, 
and he had made the sale of the 6,000 separators under that contract. 
There is nothing in this testimony to establish the fact that Bailey made 
any agreement to modify that contract, or that the company gave, or 
promised to give, him any considération for such an agreement of 
modification. The évidence is clearly insufïïcient to abrogate or modi- 
fy the written contract of November 7, 1905, and when, in June, 1907, 
the parties came to the negotiations for the contract of June 4th in 
that year, the Lisle Company stood bound under the contract of No- 
vember 7, 1905, to pay him his commission, and under its contract of 
June 5, 1906, to pay him his royalty, on the 15,000 separators which 
in May, 1907, he had contracted to sell for it to the Galloway Com- 
pany, if the Lisle Company accepted that contract. 

In the negotiations for the contract of June 4, 1907, ail the witnesses 
agrée that there were propositions and suggestions of différent amounts 
of royalty, and repeated and prolonged discussions as to the amount 
o* royalty, that the company should agrée to pay, but no such sugges- 
tions of amounts, and no discussion of the amount of the commission, 
that the company should agrée to pay. C. A. Lisle testified that, when 
Bailey brought the second Galloway contract, it provided for a réduc- 
tion of the existing selling price of the separators from $36 to $30.80, 
and that the company objected "to paying 5 per cent., and the matter 
was discussed pro and con for several days" ; that in the discussion 
he ofïered 10 per cent, of the profits, and Bailey rejected the ofifer, and 
demanded that he hâve $1 on each separator ; that, of course, Mr. Lisle 
wanted less than $1 ; that he told Bailey that he would give no more 
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than $1, and they finally agreed on $1 on each separator and tKe ex- 
cess of 10 per cent, of the profits over that amount. He testified that 
this agreement related to the 15,000 separators sold to Galloway only, 
and that the royalty and the commission on the Monarch separators 
were to remain as they had been in the past. Ëdwin Lisle testified that 
hewas présent at the final agreement between C. A. Lisle and Bailey; 
that they were talking; that he came up to them, and as he came his 
father, C. A. Lisle, said, "I was just telling Mr. Bailey that we can- 
not accept that Galloway contract on the five per cent, basis;" that 
Bailey replied he was sure they would make lots of money by taking 
it on; that his father then said, "Mr. Bailey, the very best we will 
do is $1 apiece on the Galloway machines, and we will give you 10 
per cent, of the profits gladly, and will continue to pay on the Monarch 
just the same as we always hâve;" that Bailey answered, "I will ac- 
cept the dollar royalty now," or commission (I don't know what he 
said), "and I will expect to get the 10 per cent., provided it amounts to 
more than the dollar;" and C. A. Lisle said, "Well, suppose you draw 
up a contract along that Une and submit it to the people" — the board 
of directors. Orr testified that one day C. A. Lisle called him into the 
bank, where hé met Bailey and Brown; that this was some time àfter 
May 22, 1907, when they had talked of accepting the second Galloway 
contra,ct; that Bailey said he ought to hâve the 5 per cent, and Lisle 
said he would never pay it; Brown said a good way to settle it was 
to pay him a per cent, of the net profits,; Lisle said he would be wjlling 
to pay 10 per cent, of the net profits; Bailey said he could not accept 
that, and would think the matter over ; that he could not wait until 
the end of the year to get some pay; that thereupon he (Orr) said a 
payment could be made on the 10 per cent. ; that Mr. Lisle said that 
he would never approve of the Galloway contract with a 5 per cent, 
royalty clause in Mr. Bailey's contract. He did not say anything about 
paying Mr. Bailey anything about list price on the Galloway machines! 
Bailey testified to thèse conversations, and that the only subject oi 
them was the réduction of his 5 per cent, royalty ; that they ail agreed, 
at the close of thèse conversations, to the modification of the royalty 
from 5 per cent, of the sales to $1 on each separator and the excess 
over that amount of 10 per cent, of the profits; that the terms of the 
contract of June 4, 1907, were agreed upon in that way before the 
meeting of the board on June 4, 1907, and that "the matter of releasing 
or cutting down his commission of ail over 50 per cent, of the list price 
was never discussed with him, and he never made any such agreeinent ; 
that the discussion did not extend outside the question of royalty." 

The f oregoing is ail the testimony as to the agreement upon the terms 
of the contract in litigation before that contract was drawn and pre- 
sented to the board, except that there was évidence that before thèse 
conversations and the oral agreement in which they resulted a proposed 
contract had been drawn, which had been changed by interlineation, 
which contained very différent terms from those in the contract of June 
4, 1907, and which had been repeatedly examined, and which was not 
satisfactory. Under this évidence, there is no escape from the con- 
clusion, not only that the company failed to prove that there was any 
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agreement between Bailey and the company prior to the draft of the 
contract of June 4, 1907, and its présentation to the board on that day, 
that he should waive or renounce or reduce his commission on the sale 
of the separators under the second Galloway contract, but also that the 
weight of the évidence is that no such agreement was either discussed, 
negotiated, or made, and that the only subject upon which they had 
agreed was upon the réduction of the royalty. So it was that the par- 
ties came to the meeting of the board on June 4, 1907, bound by the 
commission contract of November 7, 1905, and the royalty contract of 
June 4, 1906, under an oral agreement to make a written contract and 
change the royalty from 5 per cent, of the amount of the sales of the 
15,000 separators to $1 per separator and the excess of 10 per cent, 
of the net profits over that amount, and to embody the commission con- 
tract and the royalty contract thus modified in the new written agree- 
ment. The new agreement was drawn. It conformed to this oral 
agreement and embodied its terms. There was no mutual or other 
mistake in its draft. 

But the company insists that the évidence of the acts of the parties 
on June 4, 1907, entitles it to a reformation of the contract: (1) Be- 
cause they establish a mutual mistake in the exécution of it; and (2) 
because Bailey is estopped by his acts on that day from resisting such 
a reformation. In the forenoon of June 4, 1907, the contract was pre- 
sented to the officers and members of the board of directors of the com- 
pany for examination and exécution. There was more than one copy 
of it. C. A. Lisle, the président, had one copy from which he read 
aloud to the gentlemen présent, and some of the other directors had 
the other copy, and at one time during the meeting it was in the hands 
of Orr, the treasurer of the company and the attorney at law. Direc- 
tors C. A. Lisle, Edwin Lisle, Orr, Standage, Kerris, Ganiard, and 
Bailey, and Vice Président Woolson were présent. C. A. Lisle testified, 
in answer to the question, "What was said, if anything, with regard to 
what the compensation was of the Galloway contract for machines man- 
ufactured under those circumstances?" that he explained that it 
"was 10 per cent., on a 10 per cent, basis, with a $1 guaranty, on ail 
sales made and delivered and paid for"; that Mr. Orr said that was 
correct, that was the way the contract was made, and that the matter of 
the Monarch separators was to be on the same basis as before. He 
testified that Mr. Bailey explained that the matter of the Monarch 
separators was to be on the basis of 50 per cent, of ail above half of 
the iist price. He did not testify that he told the directors that the 
reduced royalty was ail that Bailey was to receive on the Galloway sep- 
arators, or that Bailey had agreed to renounce or waive his commis- 
sion contract. Edwin Lisle testified that C. A. Lisle said to the meet- 
ing that he and Bailey had agreed to combine the two contracts into 
one, to carry on the Monarch business as theretofore, and that Bailey 
had decided to accept 10 per cent, of the net profits as his compensa- 
tion, his commission or royalty, on the Galloway contract, but that he 
must hâve $1 down and the balance of the 10 per cent, at the close of 
the year ; that he then turned to Bailey, and asked him if that was cor- 
rect, and he answered, "Yes." He further testified that Mr. Orr said 
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that, as he understood it, Bailey waived everything but his $1 and the 
10 per cent., providing there was a 10 per cent., and that Bailey nodded 
his head, ''Yes." Mr. Orr testified that Lisle proceeded to read the 
contract; "that he read down to the clause where it provided for the 
10 per cent, royalty or profit, whatever you call that 10 per cent. ;" that 
he explained that, and said that it applied ônly to the Galloway con- 
tract, or contracta of a similar nature. He then testified that he asked 
Mr. Lisle if that was ail the compensation Mr. Bailey was to receive 
on the Galloway contract, and he said that it was ; that he looked over 
towards Bailey, but Bailey did not say anything, or do anything; that 
he did not object to the statement. Mr. Orr also testified thus: 

"When Mr. Llsle read down to the clause in the contract which states the 
50 per cent, of the list priée agreement, agaln he said that that applied to the 
Monarch machines, and other machines that were sold In the saine way as the 
Monarch was sold. I don't renieniber that Bailey said anything in regard to 
that. He was there and took part. The main talk was about the 10 per cent, 
agreement." 

He also testified : 

"When I asked Mr. Lisle if that was ail that Mr. Bailey was to get imder 
the Galloway contract, that there was to be no commission for selling, he 
said that Mr. Bailey waived any commission on account of the large number 
of machines and the royalty would amount to so much." 

This was ail the testimony in support of the contention that at this 
meeting Bailey by act or silence assented or agreed to the proposition 
that by the contract to be made or otherwise he waived or surrendered, 
or would waive or surrender, his commission of that part of the amount 
realized from the sales of the 15,000 separators in excess of the re- 
tail list price. When this testimony is examined in view of the issue 
whether the alleged admission of Bailey extended over a waiver of the 
50 per cent, commission on sales of the 15,000 separators, or was lim- 
ited to the modification of the royalty, it is far from convincing. Bear- 
ing in mind the fact that the royalty on the Monarch and on ail other 
machines under the contract of June 5, 1906, was 5 per cent, of the 
sales and the fact that the réduction of this royalty was the only ré- 
duction discussed in the negotiations for the contract, or at this meeting 
of the board of directors, the statement that the matter of the Monarch 
separators was to be on the same basis as before is perfectly consistent 
with the fact that the commission on the Galloway separators was to be 
the same as before, and that the only réduction was on the royalty up- 
on them. 

Another striking fact about this testimony is that, so far as it sus- 
tained the contention that Bailey by word or act consented or agreed 
that he waived or surrendered, or that the contract under discussion 
provided that he should surrender or waive, his commission, it rests 
on hearsay and the testimony of Mr. Orr, who, according 
to the testimony of Edwin Lisle, stated at the meeting that, 
as he understood the contract, Bailey waived everything but his 
dollar and the 10 per cent. Mr. Orr was certainly incorrect in his 
understanding of the contract which was then before him and under 
considération, for it not only fails to évidence any waiver or sur- 
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render of anything except the différence between the 5 par cent, on 
the sales and the $1 and the 10 per cent, on the profits, but provides 
for the payment by the company of the very same commission, to wit, 
the excess of the sales above 50 per cent, of the retail price on ail 
Bailey's sales, and in the first paragraph of it expressly provides that 
the settlement on the 15,000 separators shall be made under this 
agreement. As Mr. Orr was mistaken in his understanding of the 
contract, he may be in his understanding of what was said and donc 
at the meeting. The testimony of Edwin Lisle as to the admission 
of Bailey is founded on what he heard said by Orr, and the testi- 
mony of Mr. Orr that, when Lisle was reading the 10 per cent, clause, 
he asked him if that was ail that Mr. Bailey was to get under the 
Galloway contract, and Lisle answered that Mr. Bailey waived any 
commission on account of the large number of the machines and the 
royalty would amount to so much, is testimony of what he heard 
Lisle say. Lisle himself was on the stand, and he did not testify to 
any such statement or fact. The testimony of thèse witnesses to the 
sayings of each other about facts is not as persuasive as would be 
the testimony of the sayers to the facts. 

But their testimony on the crucial issue in the case is shaken and 
contradicted by the évidence of others présent. Bailey testified that 
there was more discussion at the meeting of the 10 per cent, clause 
than of any other ; that the commission of 50 per cent, of the list 
price was not mentioned to his knowledge ; that the paragraph in 
the contract regarding it was read to the board and remarks were 
called for; that he made no remarks about the contract, and as he 
was interested he did not vote upon it; and that the matter of re- 
linquishing or reducing his commission of the excess of the sales over 
50 per cent, of the list price on the 15,000 separators was never dis- 
cussed with him, and he never agreed to do so. He testified that 
Mr. Woolson, the vice président, was not satisfied with the 10 per 
cent, clause, and the meeting adjourned to the afternoon, and Woolson 
took a copy of the contract. Woolson was called as a witness and 
examined by the company, but it asked him no questions about the 
acts and sayings at the meeting, and when Bailey's attorney under- 
took to do so the company objected, on the ground that such testimony 
was not cross-examination, and he did not testify upon the subject. 
Director Ferris was in the city during the trial, and he was not called 
to testify. Director Standage testified that he heard the discussion at 
the meeting ; that Bailey wanted a profit above the 5 per cent. ; thaf 
Lisle said they could not pay five per cent., but he would pay $1 for 
each separator; that, if it amounted to more, Bailey was to hâve it; 
that he "was to hâve half of the price of the machines, the purchase 
price, the selling price, half of the purchase price ; that is my mean- 
ing of it. He wanted a 10 per cent, profit I think. Mr. Lisle said 
he could not pay it, and Mr. Orr said the same. Mr. Bailey argued 
for that amount, for $1 and 10 per cent. They said they 
would pay him $1 ; that is my memory. I understood Mr. Bailey 
agreed to it." Director Ganiard testified that he was présent when 
the contract was read aloud to the members of the board by C. A. 
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Lisle in the forenoon of June 4, 1907 ; that he also read it to himself ; 
that Mr. Orr was reading it; that he did not hear any daim ad- 
vanced by any of the company's officers that Bailey was not to hâve 
commission on the Galloway business ; that they wanted him to re- 
duce the royalty, but that no claim was ever advanced to him that 
Bailey should not get the excess over 50 per Cent, of the list price 
on the Galloway business ; that "they considered the royalty too high. 
I do not think there was anything else objected to. I know there was 
not." 

After the contract was signed, the Galloway contract was accepted, 
and ail parties entered upon the performance of it. The Lisle Com- 
pany rendered accounts monthiy to Bailey, and paid him $1 on each 
separator sold under the Galloway contract ; but it never paid him the 
excess of 10 per cent, of the profits, if any, nor the commission of 
thé excess of thèse sales over 50 per cent, of the retail list price of 
the machines, and its officers testify that he never demanded nor 
claimed thèse amounts until February 19, 1912. Bailey testified that, 
shoftly âfter receiving the first account of settlement under the sec- 
ond Galloway contract, he noticed that the company had credited him 
with only the $1 per machine, and he went to Edwin Lisle and asked 
him where the commission was for the machines ; that he said there 
was no commission, that ail they were going to pay him was the $1 
per machine, and that he told Lisle that that was not according to 
his understanding at al! ; that he told Director Ganiard about it, but 
that after thinking it over he concluded that, as they were just start- 
ing the business, he would let the matter rest in the hope of an 
amicable settlement later, and he concluded to stand upon his con- 
tract. Edwin Lisle testified that no such conversation took place 
between him and Bailey. There was other évidence in the case, but 
none that can change the resuit which that which has been recited 
compels. 

[2] The jurisdiction of a court of equity to reform a written con- 
tract for mutual mistake, or for mistake on one side and fraud, deceit, 
or inéquitable conduct on the other, is indisputable. But the purpose 
of a written contract is to furnish a record of the terms of the agree- 
ment of the parties not easily impeached, and thereby to avoid sub- 
séquent disputes and conflicting testimony and claims regarding its 
terms and their meaning. To accomplish this purpose, and to pre- 
vent such disputes from annuUing written agreements, two rules hâve 
been firmly established in equity: First, that the burden is on the 
complainant to prove the mutual mistake, or the mistake of one party 
and the deceit, fraud, or inéquitable conduct of the other, upon which 
he relies for a modification or avoidance of the contract ; and, second, 
that in view of the written record of the terms of the agreement made 
at the time a prépondérance of the évidence is insufficient, and nothing 
less than évidence that is plain and convincing beyond reasonable con- 
troversy will constitute such proof as will warrant a modification or 
reformation of a written agreement. Simmons Creek Coal Co. v. 
Doran, 142 U. S. 417, 435, 12 Sup. Ct. 239, 35 L. Ed. 1063; Thall- 
mann v. Thomas, 111 Fed. 277, 283, 49 C. C. A. 317, 323; Hearne 
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V. Marine Ins. Co., 87 U. S. 488, 490, 22 L. Ed. 395 ; Maxwell Land 
Grant Case, 121 U. S. 325, 381, 7 Sup. Ct. 1015, 30 L. Ed. 949; 
Biser V. Bauer, 205 Fed. 229, 232, 123 C. C. A. 417, 420. 

The circumstances surrounding thèse parties when they entered 
upon the contract of June 4, 1907, the fact that they were then 
bound by contracts under which Mr. Bailey was entitled to receive 
upon the sales of the 15,000 separators as commission as sales agent 
the excess of the sales above 50 per cent., of the retail list price of 
the machines and a royalty of 5 per cent, of the sales, the fact that 
the évidence does not establish any assent or agreement on his part 
to make a contract to reduce his commission, although it does show 
that he agreed to make a contract reducing his royalty prior to the 
time that the contract of June 4, 1907, was drawn, the fact that there 
was never any discussion or debate about the réduction of the com- 
mission or the amount of it, but the provision of the contract of June 
4, 1907, regarding it was in effect, the same as the provision in the 
contract of November 7, 1906, the improbability that there would 
hâve been a change of this commission or a relinquishment of it with- 
out debate or discussion, the fact that the testimony as to the con- 
versation and statements in the présence of the board on June 4, 
1907, when the draft of the contract was in the hands of the officers 
of the Company and was being considered, is conflicting, and it is not 
probable that Mr. Bailey would hâve consented to a relinquishment 
of his commission on that day without debate or discussion or ob- 
jection, hâve forced our minds to the conclusion that in this case the 
complainant fell far short of establishing by even a prépondérance 
of the testimony, much less by évidence that is plain and convincing 
beyond controversy, either that there was a mutual mistake in the 
drafting or signing of the contract, or that the défendant Bailey by 
silence, act, or speech at the meeting of the board of directors of the 
Company ever indicated his admission or assent to any statement that 
the royalty was ail the compensation he was to receive for the sale 
of the 15,000 separators, that the commission clause of the contract 
was inapplicable to the sale of thèse separators, or that he relin- 
quished his commission upon them. 

[3] Even if the fact were established that Bailey assented to Lisle's 
or Orr's misstatement of the terms or meaning of the contract after 
it had been written and when it was in the hands of the company 
ready to be signed, where any officer of the company could, and 
some of them did, read it, that fact would présent no sufficient ground 
for its reformation or modification. Conscience, good faith, and 
reasonable diligence condition the right to relief in equity. The 
contract was being read by and to the officers of the company, not 
to see what the company and Bailey had agreed upon, but to see 
whether or not it expressed their agreement. It is the duty of one, 
when he becomes a party to a written contract, to examine its pro- 
visions and détermine for himself what obligations and what liabili- 
ties it imposes, and, if need be, to seek légal advice upon that subject. 
It is négligence, and clear failure to exercise ordinary care or dili- 
gence, for intelligent business men, one of whom is a lawyer, holding 
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in their hands and reading a written contract which clearly states 
their agreement, to rely on any statement or assent made by the op- 
posite party regarding the terms or obligation of the agreement, rather 
than upon the written terms themselves, and "courts of equity will 
not relieve parties from the conséquences of their own folly, or as- 
sist them when their condition is attributable to a failure to exercise 
ordinary care for their own protection." Great Western Mfg. Co. 
V. Adams, 176 Fed. 325, 327, 99 C. C. A. 615, 617; Travelers' Ins. 
Co. V. Henderson, 69 Fed. 762, 767, 768, 16 C. C. A. 390, 395, 396; 
Burk V. Johnson, 146 Fed. 209, 215, 216, 76 C. C. A. 567, 573, 574; 
Upton V. Tribilcock, 91 U. S. 45, 50, 23 L. Ed. 203. 

[4] Nor can the complainant escape from the effect of this prin- 
ciple of equity on the ground that, if Bailey assented to or admitted: 
the truth of the misstatements of the terms of the proposed contract 
which Lisle and Orr made, he would be estopped to rely upon and 
enforce the actual terms of the agreement, or would be guilty of de- 
ceit or inéquitable conduct, (1) because that cause of relief was not 
pleaded, and (2) because such an admission or assent would not con- 
stitute actionable deceit, estoppel, or inéquitable conduct. In Insur- 
ance Co. V. Mowry, 96 U. S. 544, 547 (24 L. Ed. 674), Mr. Justice 
Field, delivering the opinion of the Suprême Court, said : 

! "An estoppel eannot arlse from a promise as to future action with respect 
to a right to be acquired upon an agreement not yet made. * * * The 
doctrine has no place for application when the statement relates to rig'hts 
depending upon contraets yet to be made, to which the person complaiiiing 
is to be a party. He has it in his power in such cases to guard in advance 
against any conséquences of a subséquent change of Intention and conduct 
by the person with whom he is deallng. For compliance with arrangements 
respecting future transactions parties must provide by stipulations in their 
agreements when redueed to writlng." 

The theory of estoppel, deceit, or inéquitable conduct utterly fails 
hère, because the complainant had the same knowledge and means of 
knowledge of what the agreement to be signed was that Bailey had, 
to wit, the written contract itself in the hands of its officers, and 
knowledge of the fact by the deceiver, and absence of knowledge and 
of the ready means of knowledge by the deceived, are indispensable 
to an estoppel, or to such deceit or inequity as will warrant the avoid- 
ance of a written contract. Chicago, St. P., M. & O. Ry. Co. v. 
Belliwith, 28 C. C. A. 358, 362, 83 Fed. 437, 441. 

The decree below must be reversed, and the case must be remanded 
to the court below, with directions to dismiss the suit on its merits 
and to proceed with the trial of the action at law. And it is so or- 
dered. 
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WUERPEL et al. T. COMMERCIAL GERMANIA TflUST & SAVINGS 

BANK. 

In re SMITH BROS. CO., Limited. 

(Circuit Court of Appeals, Flfth Circuit. December 15, 1916. Rehearlng 
Denled January 10, 1917.) 

No. 2903 

1. Bankbuptcy <@=440 — Appellate Peoceedings — Mode of Review — "Con- 

TKOVERST ABISING IN TUE BaNKBUPTCY PbOCEEDINGS." 

Where a créditer, whose clalm bas been flled and allowed as a gênerai 
claim, and who bas recelved a dlvldend thereon, afterward files a péti- 
tion to bave the remainder of hls clalm allowed as a preferential debt 
and pald In full, tbe controversy thereon Is one "arising lu the bank- 
ruptey proceedlng," and the decree Is revlewable by appeal under Bankr. 
Act July 1, 1S98, c. 541, § 24a, 30 Stat. 553 (Comp. St. 1913, § 9608). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915; Dec. 
Dlg. <S=j440. 

For other définitions, see Words and Phrases, Second Séries, Contro- 
versy Arising in the Bankruptcy Proceedlugs.] 

2. Bankruptcy <®=»293(1) — Jubisdiction of Coubt — Advkbsk Claim to 

Pbopebty. 

A court of bankruptcy bas jurlsdlction to adjudlcate upon a pétition 
claiming a fnnd which is alleged to bave corne Into the bands of a 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. | 411; Dec. 
Dig. <S=293(1).] 

8. Bankbuptcy <S=5345 — Claim to Priority — Estoppel. 

A creditor, by flUng a gênerai claim, whleh is allowed, and on whicb he 
receives a dlvidenU, is not estopped thereby from afterward asserting hls 
rlght to preferential payment, In the absence of any showing that the 
trustée bas been prejudiced by the delay. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 531, 532, 
534, 539, 540; Dec. Dlg. <S=3;i45.] 

4. Bankbuptcy <ê=>140(2) — Pbopebty Vestino in Trustée — Equities of 

TniRD l'EBSONS. 

To entitle a claimant to recover from a trustée money alleged to hâve 
been recelved under such clrcumstances as to render a baiikrupt a trustée 
ex maleticlo, It niust be shown that the money augmented the estate held 
for distribution among gênerai creditors; but proof of the receipt of the 
money by tiie bankrupt under such clrcumstances casts the burden on 
tbe trustée to show that the estate did not beneflt thereby. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 219 ; Dec. Dig. 
<&=140(2).] 

6. Bankbuptcy <®=>345 — Claims — Pbiobities. 

A commercial corporation assigned an account agaînst a customer to 
claimant bank as collatéral security for a note. By n)lstake the customer 
remltted direct to the corporation, whIch deposlted the draft to Its crédit, 
and on the same day used the proceeds, together with ail other money it 
had on deposit, In payment of existing obligations, and It dld not appear 
that It ever replaced such deposlts. It was at that tlme insolvent, and 
was afterward adjudged bankrupt. Claimant filed Its claim as a gênerai 
creditor, and the same was allowed. tleld that, under the facts, it was 
not entitled to priority of payment of Its claim in full over other creditors. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §J 531, 532, 
534, 539, 540; Dec. Dig. <3=»345.] 

^=9For other cases see same tople ft KBT-NUMBER In ail Key-Numbered DIgests & Indexe* 
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Appeal from the District Court of the United States for the East- 
em District of Louisiàna ; Rufus E. Poster, Judge. 

In the matter of the Smith Bros. Company, Limited, bankrupt. A. 
C. Wuerpel and another, trustées, appeal from an order directing 
payment in f ull of the claim of Commercial Germania Trust & Savings 
Bank. Revèrsed. 

See, also, 231 Fed. 934, 146 C. C. A. 130. 

This was an appeal from an order conflrmlng the report of a spécial master, 
aod,adj«dgijig that the appellee be pald out of the fuuds In the hands of the 
trustée the amount of Its alleged prior claim In the sum of $4,153, wlth iû- 
terest, less a crédit of $706.01, belng the dlvidend pald appellee on its claim, 
whlch It hadalsp flled and had allowed as an unsecured claim. After having 
done so, it flled a pétition in the bankrupt cause for the allowance of its 
claim as a prior claim. The pétition was by the District Judge referred to a 
spécial master, and upon his report the decree appealed from was entered. 

The facts ar« substantially agreed upon. The bankrupts were dealers In 
cofCee. On May 26, 1913, the bankrwpts sold to J. S. Brown & Bro., of Denver, 
263 bags of coffee for .$4,153. Thèy transferred to the appellee the Involce 
against the purchaser by a written açsignment indorsed on the face of the 
involce. The transfer was absolùte în terms, but was intended to secure a 
note executed by the bankrupts tb the appellee Iri Uké amount and of the same 
date.' Thé ptoriehasers were notlfled by the appellee, the bank, of the transfer, 
and of Its interest in the account, and the purchasers were asked to remit 
direct to the appellee the amount of the Involce. On June 10, 1913, the pur- 
chasers, through error, sent a draft for the amount of the involce to the bank- 
rupts. The manager of the bankrupts was out of their ofBce on the recelpt of 
the draft, and the bankrupts' cashler deposited the draft to the crédit of 
the bankrupts at the German-American National Bank, which collected the 
draft. By stipulation of the parties it was agreed that, "so far as the trus- 
tées of the bankrupt estate know, ail the money In the German-American Na- 
tional Bank on June 10, 1913, to the crédit of Smith Bros. Company, Limited, 
and ail the money deposited in sald bank after that date to the crédit of 
Smith Bros. Company, Limited, in so far as it was cheeked out, was used to 
meet the obligations of Smith Bros. Company, Limited, and that ail money In 
the Commercial Germania Trust & SaVlngs Bank to the crédit of Smith Bros. 
Company, Limited, on May 28, 1913, and ail the money therein deposited after 
that date to the crédit of sald company, in so far as the same was cheeked, 
was used to meet the obligations of sald company, and that Smith Bros. 
Company, Limited, were Insolvent on June 14, 1913, when the remittance of 
$4,153 was received from J. S. Brown Mercantile Company." Xt was also 
shown that on June 14, 1913, the bankrupts were overdrawn at the close 
of business wlth the German-American National Bank, with the Hibernia 
National Bank, and that there was a gênerai débit balance against them, tak- 
ing Into account the balances and overdraf ts, at ail the banks at which they 
dld business, -of about $4,000. There were other facts in évidence, not neces- 
sary to be set out. 

Charlton R. Beattie, of New Orléans, La., for appellants. 
Edwin T. Merrick and Ralph J, Schwarz, both of New Orléans, La., 
for appellee. . 

Before PARLEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. : 

GRUBB, District Judge (after stating the facts as above). The 
record présents three questions of practice and procédure, and one of 
substantive right. 
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[1] 1. The case is brought to this court by appeal, and the appel- 
lee contends that the appeal was taken more than 10 days from the 
date of the judgment appealed from, and should be dismissed be- 
cause taken too late. The appellee contends that the appeal must be 
taken under section 25a, contending that the judgment appealed from 
was one "allowing or rejecting a debt or claim of $500 or over." The 
appellant contends that the appeal was allowed under section 24a, 
which invests Circuit Courts of Appeal "with appellate jurisdiction 
of controversies arising in bankruptcy proceedings from the courts of 
bankruptcy from which they hâve appellate jurisdiction in other cas- 
es," and that time for taking the appeal was 6 months. 

In view of the fact that, prior to the time af the fîling of the péti- 
tion on which the order appealed from was made, the appellee's claim 
had been allowed in full as an unsecured claim, and that the trustée 
makes no complaint of its allowance in full as an unsecured claim, 
but has paid a dividend of 17 per cent, on it as such, we think it 
clear that the appeal by the trustée is not taken from a judgment al- 
lowing a claim under section 25a. The pétition was filed with the 
District Judge, and by him referred to a spécial master. Its prayer 
was to be allowed full payment of its already allowed unsecured claim, 
as a prior claim, and this was the relief granted. 

In the case of Hewit v. Berlin Machine Works, 194 U. S. 296- 
299, 24 Sup. Ct. 690, 691 (48 L. Ed. 986), the Suprême Court said: 

"If the trustée had carried the case to the Circuit Court of Appeals ou pé- 
tition for supervision and revision under section 24b of the Bankruptcy Law, 
the case would hâve fallen withln Holden v. Stratton, 191 U. S. 115 [24 Sup. 
Ct. 45, 48 L. Ed. 116], and the appeal to this court would hâve failed. But 
he took it there by appeal, though accompanled by some apparent effort to 
avait liimself also of the other method. And as the Berlin Machine Works as- 
serted title to the property in the possession of the trustée by an interven- 
tion raislng a distinct and separable issue, the eontroversy may be treated 
as one of those 'controversies arising In bankruptcy proceedings,' over which 
the Circuit Court of Appeals could, under section 24a, exercise appellate ju- 
risdiction as In other cases. Section 25a relates to appeals from judgments 
in certain enumerated steps in bankruptcy proceedings. In respect of which 
spécial provision therefor was requlred (Holden v. Stratton, supra) whlle sec- 
tion 24a relates to controversies arising in bankruptcy proceedings In the ex- 
ercise by the bankruptcy courts of the jurisdiction, vested In them at law and 
in equlty by section 2, to settle the estâtes of bankrupts and to détermine 
controversies in relation thereto." 

Hewit V. Berlin Machine Works was a eontroversy relating to the 
ownership of certain machines claimed by both the trustée and ven- 
dor. In this case, the eontroversy is as to the ownership of a fund 
claimed by both the trustée and the appellee. It is entirely separate 
from the matter of the allowance of the claim, and so is not governed 
by Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 
Ann. Cas. 1008, and Matter of Loving, 224 U. S. 183, 32 Sup. Ct. 446, 
56 L. Ed. 725. Nor was it partially connected with the allowance of 
a claim, presenting in addition the question of a right to a lien, dé- 
pendent upon a pure question of law, as in Huttig Sash & Door Co. 
V. Stitt, 218 Fed. 1, 133 C. C. A. 641. On the contrary, it is a pro- 
ceeding entirely indepeiident of any question as to the allowance or 
rejection of a claim, but is a eontroversy arising in the bankruptcy 
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proceeding. The appeal was properly taken under section 24a, and the 
time for perfecting it was 6 months from the date of judgment. 

[2] 2. The trustée asserts that the bankrupt court was without ju- 
risdiction to hear the pétition because he contends the fund being liti- 
gated about never reached the trustée, and could not be said to be in his 
possession, when the appellee's pétition was filed. However, if the ap- 
pellee is entitled to any relief, it is on the theory that the amount claim- 
ed in the pétition did reach the trustée in some form. If the fund was 
in the possession of the trustée when the pétition was filed, then the 
bankruptcy court had jurisdiction to détermine ail claims asserted 
against it. The face of the pétition filed by appellee showed the con- 
troversy to hâve been one within the jurisdiction of the bankrupt court. 
It is not, therefore, a case where the claimant would be required to sue 
the trustée in a plenary suit in the state court under section 23a. A dé- 
termination that the fund in controversy never reached the estate in 
bankruptcy in any form would necessitate a décision for the appellant 
on the merits, as well as upon the jurisdictional question. 

[3] 3. The trustée also contends that the fact that appellee filed an 
unsecured claim for the amount hère in controversy, which was al- 
lowed and on which it received a dividend, without asserting any right 
of priority, opérâtes as an estoppel against its now asserting any such 
priority. The record does not show that the trustée was in any way 
induced to change his position by the act of appellee. It does not show 
that he bas paid out funds for costs or dividends that he would hâve 
retained for the satisfaction of the appellee's prior claim, had he been 
advised it was to be asserted. Nor does it appear that the trustée was 
injured by delay in asserting the alleged priority of appellee's claim in 
the way of making his proof or otherwise. In the absence of such a 
showing, we do not think the estoppel can be sustained. Wallace v. 
Stone, 107 Mich. 190, 65 N. W. 113. 

[4] 4. The last question is whether the record shows the appellee to 
be entitled to a priority in payment of its claim over unsecured credi- 
tors. The claimed right is predicated upon the theory that the bank- 
rupts in receiving and using the draft, which it had in equity assigned 
for value to the appellee, became a trustée ex maleficio for the appel- 
lee, entitling it to follow the fund, as far as it was traceable, and re- 
cover it for the satisfaction of its claim. Two things are necessary to 
èntitle appellee to the relief it asks. The draft must hâve been received 
and cashed by the bankrupts under circumstances which would make 
them trustées in invitum, and of this proposition there can be no doubt 
from the admitted facts contained in the record. The second requisite 
is that the estate in bankruptcy was augmented or benèfited by the fund 
arising out of the collection of the draft by the bankrupts. The law is 
well settled that such augmentation of or advantage to the bankrupt 
estate must arise from the transaction; otherwise, the injured person 
fails to trace the fund into the assets of the insolvent or bankrupt 
estate, aiid, f aiiing to do so, ranks only as an unsecured créditer, along 
with ail others. If it be shown that the injured person contributed 
nothing to the assets for distribution among common creditors, by the 
fund or property he lost to the insolvent or bankrupt, then there is no 
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equity in allowing him to withdraw from the fund for such distribution 
an amount he never added thereto. The equity dépends upon the effect 
which the property or money of the injured person had in swelling or 
increasing that fund. It is not right that what was wrongf ully obtained 
by the bankrupt from the injured person should be divided among his 
creditors, who were not victims of the wrong done, The equity dé- 
pends upon the fact of such division of the property of the injured 
person. If it be shown that there was in fact no property of the in- 
jured person that went to the insolvent estate for division among cred- 
itors, then it would be inéquitable to take from creditors that which 
belonged to them, and not to the injured person, and give it to the in- 
jured person. 

A wrong done the injured person by the insolvent is not sufîfîcient 
in itself to establish the right to priority. Profit resulting from the 
wrong to creditors must also exist. The amount of such profit is the 
amount the injured person is entitled to reclaim from the fund for 
distribution. If it be shown that no increase has resulted to the fund 
for distribution, then no profit results to the creditors, and there is no 
équitable reason for a réclamation by the person wronged. It is also 
true that the advantage or increase must be to the fund for distribu- 
tion among creditors, and not to the insolvent or bankrupt himself. 
It is quite clear that if the insolvent or bankrupt is shown to hâve 
dissipated the fund obtained by his wrong to his personal use, and 
in a manner that adds nothing to the amount of his assets that come 
to his assignée or trustée, then his creditors profit nothing by the 
transaction. If the identical property or money obtained from the 
wrong person by the bankrupt was immediately lost by him, in spe- 
cie, in gambling or by any other means, which added nothing to 
his property or estate, and so did not augment the assets that came 
into the hands of his assignée or trustée, when he was declared in- 
solvent or adjudged bankrupt, it is clear that the wronged person 
could not trace his property or money into a fund, into which they 
had concededly never entered in any shape. It would then not be 
a question of identifying the property in that fund, for the property 
never would hâve been a part of the fund. It is also true that, though 
the property or money, obtained by the wrong of the bankrupt, en- 
tered the estate of the bankrupt before bankruptcy, but can be in- 
dubitably shown to hâve departed from it, before bankruptcj', in the 
sensé that the creditors of the bankrupt could not benefit from it, on 
distribution, there can exist no reason for depriving the creditors of 
what they would othervvise hâve received on distribution, because of 
a wrong of the bankrupt through which they profited nothing. 

[5] Corning to apply this principle to the instant case: There is 
no doubt that the Smith Bros. Company, Limited, received the $4,153, 
the proceeds of the draft which should hâve gone to appellee. Hav- 
ing received them, they are presumed to bave augmented the estate 
that came to the trustée in bankruptcy, unless the contrary is affirma- 
tively shown by the record. The trustée must satisfy the court that he 
received no part of the proceeds of the draft, and that the unsecured 
creditors, represented by him, got no benefit theref rom. If the evi- 
238 F.— 18 
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dence had shown that the officer of the bankrupt, who handled the 
draft, had appropriated its proceeds to his individual use, the ab- 
sence of benefit to both the bankrupt and its creditors would be ap- 
parent. In that event no part of its proceeds could hâve swelled 
the assets of the estate in bankruptcy. In this case the évidence and 
the stipulation show that the proceeds of the draft did go to the crédit 
of the bankrupt corporation; it aiso shows, as we understand the 
stipulation and the concession in the printed brief for the appellee, that 
it was paid out by the bankrupt in satisfaction of its existing obliga- 
tions, and that this happened on June 14, 1913, the day the bankrupt 
received the draft. It was deposited to the crédit of the bankrupt 
with the German-American National Bank on that day. Ail funds 
at that bank were withdrawn by it before the close of business on 
that day. Some of the checks' withdrawing funds from the German- 
American National Bank were drawn in f avor of the Hibernia Na- 
tional Bank. However, that this was not a mère transfer of funds 
from one bank to the other is made apparent by the fact, shown by 
the record, that the bankrupt was overdrawn, at the close of business 
of the same day, at the Hibernia National Bank as well. It must, 
therefore, hâve employed ail the funds there deposited from the Ger- 
man-American National Bank for the payment of its existing obliga- 
tions. It is also shown that, at the close of business on the same day, 
the bankrupt had no crédit balance in the aggregate at ail the banks 
with which it dealt. 

It is not claimed that the proceeds of the draft went into the pur- 
chase of new goods, but, on the contrary, that they went entirely to 
reduce existing obligations. That this was a benefit to the bankrupt 
is obvions. The test, however, is whether it was of interest to the 
gênerai creditors, by swelling the f und or assets that came to the trus- 
tée for distribution among them. If new goods had been bought by 
the bankrupt with the proceeds of the draft, winch went into its gên- 
erai stock, and presumably remained there till surrendered to the 
trustée, or if there had remained, at ail times till bankruptcy inter- 
vened, a balance to the crédit of the bankrupt, at any or ail of the 
banks with which it did busi'ness, an amount in which the proceeds 
of the draft might be represented, an augmenting of the assets that 
came to the trustée would be shown. The stipulation and record 
affirmatively show that no such use was made of the proceeds of the 
draft, but that, on the contrary, they were used exclusively to pay 
existing obligations, and added nothing to the property or money 
that went to the trustée in bankruptcy. Unless it can be said that 
paying some debts benefits the creditors not paid, no benefit results 
in this case. If the draft had been indorsed by the bankrupt to a 
single créditer, to whom it owed a like amount, it is clear that the 
other creditors of the bankrupt could not hâve been benefited by such 
payment, in the fuU amount of the draft, since the creditor paid would 
only hâve depleted the assets on distribution in bankruptcy^ to the 
extent of the dividend paid by the estate, which in case of insolvency 
would be less than the full debt. The benefit, resulting to the estate 
in bankruptcy, would lie solely im the amount of the dividend that 
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payment of the créditer paid in full before bankruptcy, avoided the 
necessity of paying out of the assets. This, then, is ail that should 
be, in that event, taken from the creditors, since it represents the full 
benefit received by them from the payment to the bankrupt. 

In the instant case, the concession is that the proceeds of the draft 
were paid out to existing creditors. The différences between the sug- 
gested case and this case would lie only in the increased difficulty of 
showing that the fund was dissipated before reaching the trustée ; but 
this becomes unimportant in view of the concession. In this case 
there is also this différence from the illustration. The appellee has 
filed a claim as an unsecured créditer in the full amount of the pro- 
ceeds of the draft it was entitled to, which has been allowed, and has 
received and will receive upon it the full dividend paid to other credi- 
tors. This would hâve been the extent of the liability of the estate 
to the creditors, whose obligations were paid in full, had they not 
been paid, but had filed claims. In that event, no claim would hâve 
been filed by the appellee. So that, in this case, the record shows 
that the unsecured creditors received no benefit from the receipt of 
the proceeds of the draft by the bankrupt, either in increased assets or 
reduced liabilities. The only différence is in the personnel of the 
claimants who filed the claim, which is immaterial to the creditors 
participating in the distribution. 

Nor can it be said that the obligations paid with the proceeds of 
the draft would hâve been paid out of other funds of the bankrupt 
on deposit on June 14, 1913, and must be referred to those other sums, 
upon the principle that the bankrupt would hâve first used the funds 
it had the right to use for that purpose. The record shows an ex- 
haustion of ail its funds, subject to check, in ail banks with which 
it had an account, upon the closing of business on that day. It can- 
not be presumed that an overdraft would hâve been permitted in so 
large an amount. The presumption is, therefore, overcome by the 
proof that claims in the amount of the proceeds of the draft were 
paid on June 14, 1913, and that the bankrupt had no funds with 
which to bave paid them, other than the proceeds of the draft. So it 
affirmatively appears that the proceeds of the draft went into and 
out of the estate of the Smith Bros. Company, Limited, the bank- 
rupt, on June 14, 1913. Unless replaced between that date and June 
26, 1913, when there was, in effect, a gênerai assignment made by 
the Smith Bros. Company, Limited, the fund for distribution among 
creditors did not profit by them. The record contains no évidence 
of such replacement. The misappropriation of the proceeds of the 
draft does not appear to bave been discovered until June 26, 1913, 
and there could hâve been no intentional replacement. The bank- 
rupt was insolvent June 14, 1913. The record does not satisfactorily 
show how much money, if any, the bankrupt had to its crédit on 
June 26, 1913. It does show large collections by the liquidators be- 
tween that date and the filing of the pétition in bankruptcy, which 
were turned over to the bankrupt court. The proceeds of the draft, 
of course, did not enter into such sum. While the burden is on the 
trustée to show that the proceeds of the draft went eut of the estate 
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of Smith Bros. Company, Limited, before the assets of that company 
were taken possession of by creditors, we do not think that the trus- 
tée, having shown their departure, would also hâve the burden of 
showing that they did not again re-enter the fund that went to cred- 
itors upon insolvency. 

The view of the law we hâve expressed is sustained by the déci- 
sions. In the case of City Bank v. Blackmore, 75 Fed. 771, 7Th, 21 
C. C. A. 514, 515, Circuit Judge Taft, for the Court of Appeals for 
the Sixth Circuit said, after holding that the record showed a case 
for the allowing of a priority of payment, if the fund for disposition 
among creditors was shown to hâve been enhanced: 

"The sole question Is, therefore, whether the crédit thus secured to the Com- 
mercial Bank and Its recelver by the draft entitled the City Bank to take 
$5,000 ont of the assets held by the recelver. The question must eertainly 
be answered in the négative, In any view vs^hlch can be taken, unless It appears 
that the assets were increased $5,000 by the crédit, or that the clalms agalnst 
them were so decreased that there was .$5,000 more for distribution among 
those who remained creditors after the crédit than there would hâve been, 
had no crédit been glven to the Commercial Bank for the draft. This does 
not appear. If no such crédit had been allowed by the National Bank of the 
Republic, it would merely hâve been a clalmant for $5,000 more, and would 
hâve been entitled, not to $5,000 in full, but only to pro rata dlvidends on 
that amount. The beneflt to the gênerai fund from the draft, therefore, is 
Umlted to the amount of the dlvidends payable on $5,000, and that amount 
the recelver has already allowed to the City Bank. It has no ground for com- 
plalnt, therefore. No authorlty has been cited to show that a claim founded 
on fraud is entitled to a priority over other clalms. It is only where, by the 
rescission of the contract out of whlch the daim arlses, on the ground of 
fraud, the spécifie thing parted wlth or its proceeds can be sufl^lciently identl- 
fled to be returned, that fraud seems to give a priority of distribution. It 
may not be necessary to show earmarks upon the proceeds of the thing parted 
with to Justlfy such a remedy, but it must at least appear that the funds in 
the hands of the recelver were Increased or benefited by the proceeds, and 
the recovery is limited to the extent of this increase or beneflt. In every 
case relied upon by counsel for appellant, recovery, if decreed, was based on 
the fa et that the property in the hands of the assignée or recelver of the 
person or bank agalnst whom the claim of fraud, rlght to resclnd, and prior- 
ity Of distribution was made, included in its mass either the very thing part- 
ed wlth or its proceeds. Kallroad Co. v. Johnston, 133 tf. S. 573, 10 Sup. Ct. 
390 [33 L. Ed. 683] ; Armstrong v. Bank, 148 U. S. 50, 13 Sup. Ct. 533 [37 L<. 
Ed. 363] ; Cragle v. Hadley, 99 N. Y. 131, 1 N. E. 537 [52 Am. Hep. 9J." 

In the case of Frelinghuysen v. Nugent, 36 Fed. 229-239, Jus- 
tice Bradley, for the Circuit Court for the District of New Jersey, 
said: 

"Another dlfflculty In the eomplalnant's case Is the want of Identity of the 
property clalmed with the proceeds of the money abstracted from the bank. 
Formerly the équitable rlght of followlng mlsapplied money or other prop- 
erty Into the hands of the parties recel vlng it depended upon thé abllity of 
identifylng It ; the equlty attachlng only to the very property mlsapplied. 
This rlght was flrst extended to the proceeds of the property, namejy, to that 
which was procured In place of it by exchange, purchase, or sale. But if it 
became confuséd wlth other property of the same klnd, so as not to be dlstln- 
gulshable, withont any fault ou the part of the possessor, the equlty was lost. 
Flnally, however, it has been held as the better doctrine that confusion does 
not destroy the equlty entlrely, but couverts it into a charge upon the entlre 
mass, glvlng to the party Injured by the unlawful diversion a priority of 
rlght over the other creditors of the possessor, This Is as far as the rule has 
been carried. The dlfflculty of sustalnlng the claim In the présent case Is 
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that it does not appear that the goods clalmed — that Is to say, the stock on 
hand, flnlshed and unflnished — were'elther In whole or in part the proceeds 
of any money unlawfully abstracted from the bank. On the contrary, the 
goods and stock on hand were pnrehased of the other creditors of Nugent 
& Co. almost entirely, if not wholly, on crédit, and really stand in the place 
of, and represent the debts of, the flrm due and owlng to sald creditors. This 
Is true with regard to ail the raw stock on hand, and with regard to ail the 
stock and materials from which the manufaotured or partially manufactured 
goods were produced. If any moneys derlved from the bank entered into the 
latter, they were those moneys which were regularly drawn hy checks of the 
flrm weekiy for the payment of thelr hands. It seems impossible therefore, to 
sustain any sueh gênerai charge or trust upon the goods and property of Nu- 
gent & Co. as that which bas been set up and clalmed by the complalnant." 

In the case of Boone County Bank v. L,atimer (C. C.) 67 Fed. 27, 
the court said on page 27: 

"The dlfllculty in sustaining the complainant's claim is that the agreed 
statement of facts does not show that the sum of $1,500, coUected by the Se- 
dalia bank for the complainant bank, stood mingled with other moneys of 
the insolvent bank on hand at the tlme the bank passed into possession of the 
recelver. On the contrary, the statement is that between the time of the collec- 
tion of the money by the bank and the succession of the recelver the bank had 
collected varions other sums of money, and distributed the whole sums col- 
lected by It, with the exception of $495.29. So that neither the whole sum 
collected by it for the complalnant was on hand in kind. nor other moneys of 
the bank to that amount with which it had been mingled. That was precisely 
the reason glven by the courts in the two cases above clted for refuslng the 
relief asked. It did not appear 'that the goods clalmed were either in whole 
or in part the proceeds of any money unlawfully abstracted from the bank,' 
and because the property against which it was sought to enforce the lien was 
bought from other credltf>rs. While the agreed statement of facts recites 
that since the recelver took possession he has reallzed large sums of money 
from the assets of the bank, no inference is permlsslble that such. assets were 
the product. In whole or in part, of the money collected for the Boone County 
Bank. It is true that the gênerai assets of the bank were augmented to the 
extent of the absorption of the $1,500 diverted from the rlghtful owner ; but 
in the absence of proof that the trust fund constituted a part of the remain- 
ing assets, so converted into money by the recelver after his succession, I 
feel constralned by the limlt to the equlty rule establlshed by the fédéral 
Suprême Court not to extend the lien to the gênerai estate." 

The gênerai doctrine that the estate in insolvency must hâve been 
augmented by the fund sought to be recovered is well settled, and 
seems not to be disputed. Its application to the facts of this case is 
the disputed question. The authorities cited are most in point upon 
the proper application of the rule to the facts shown by the record. 
Following them, we think that the record affirmatively shows that the 
insolvent estate, which was to be administered in bankruptcy for the 
benefit of the creditors of the bankrupt, did not profit from the pro- 
ceeds of the converted draft in any respect, and that when this 
affirmatively appears the injured or defrauded party is no more than 
an unsecured créditer, entitled to no priority, since it is not the char- 
acter of the wrong done him alone, but also the fact of advantage 
received by other creditors thereby, that entitles hiih to such priority. 

The decree of the District Court, adjudging that the appellee was 
entitled to be paid in full out of the assets of the bankrupt estate, is 
reversed, and the cause remanded to the District Court, with direc- 
tions that the pétition of the appellee be dismissed. 
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FIRST NAT. BANK OF PARIS, KY., et al. v. YERKES et al. 

In re HTJTCHCKAFT. 

(Circuit Court of Appeals, Slxtli Circuit. December 5, 1916.) 

No. 2845. 

1. Bankexjptcy ®=54ei — Appeal— Time— Reddition of Judgment. 

As regards tline to appeal from the judgment in bankruptey, brought 
into the record as an agreed exhlblt, It wil] be regarded as rendered, not 
on the date appearlng at the end thereof, In connection with the judge's 
signature, but on the flUng date there appearlng and also reclted In the 
order allowlng appeal as the date on whlch the judgment wns rendered. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig, §§ 920-923; Dec. 
Dlg. ®=>461.] 

2. Wareiiousemen <S=20— Receipts— Identiiication of Pkopebty. 

No lien was given by warehouse recelpts, issued as securlty by a priva te 
warehouseman, for a certain number of bushels of grass seed; he harlng 
In hls warehouses a greater quantlty, aijd that covered by the recelpts 
not being segregated and Identifled by mark, as requlred by Ky, St. § 4769. 

[Ed. Note.— For other cases, .see Warehousemen, Cent. Dlg. §§ 15, 16; 
Dec. Dlg. ©=20.] 

3. Bankbuptcy ^:=>161(1) — Préférence— Priob Ineffectual Pledge. 

The faet that a \varehou.seman had pledged recelpts for grass seed, In- 
effectual because of the seed not belng segregated from the mass and 
Identifled, does not prevent dellvery of seed by hlm to the créditer, a few 
days before bankruptey, and after there had been shipments from and 
additions to the seed, from operating as a préférence. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 261, 262; 
Dec. Dlg. <S=3l61(l),] 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

In the matter of R. B. Hutchcraft, bankrupt. From a judgment 
afifirming, on pétition for review, the order of the référée sustaining 
exceptions of W. L. Yerl<es, trustée in bankruptey, and others, to 
the claim of the First National Bank of Paris, Ky., and another, said 
creditors appeal. Affirmed. 

Emmett M. Dickson, of Paris, Ky., for appellants. 
Geo. R. Hunt, of Lexington, Ky., and Robert C. Talbott, of Paris, 
Ky., for appellees. 

Before WARRINGTON and DENISON, Circuit Judges, and 
SESSIONS, District Judge. 

PER CURIAM. R. B. Hutchcraft carried on business as a private 
warehouseman in Paris, Ky., for some 20 years, and at the times 
of the transactions hère in issue conductcd at least four warehouses 
located in that place. October 30, 1914, Hutchcraft executed and 
delivered a deed of assignment of ail his property to James McClure, 
reciting that he wâs "indebted in sundry sums to divers persons, which 
he is unable to pay in f ull and is desirous of providing for the pay- 
ment thereof by an assignment of his property and effects for that 

<Ê=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digest» & Indexes 
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purpose not exempt to him by law." November 2d certain creditors 
of Hutchcraft commenced a bankruptcy proceeding against him in 
the court below, and on February 2, 1915, Hutchcraft was adjudged 
a bankrupt ; and W. L. Yerkes was selected as trustée of the bank- 
rupt's estate. February 5th an order of référence was made by the 
court below to the référée in bankruptcy to receive claims against the 
bankrupt's estate, "to allow or disallow claims, and to pass upon se- 
cured and unsecured claims and to adjudicate priorities." 

The présent controversy arose upon exceptions taken by the trustée 
and certain creditors to claims filed with the référée by the First Na- 
tional Bank of Paris, Ky., and to liens asserted to secure them. 
Thèse claims were in form three promissory notes executed by the 
bankrupt at Paris, Ky., payable at the bank and to its order, and each 
purported to be secured by a warehouse receipt, executed by the 
bankrupt, for a named quantity of blue grass seed. The first noté, 
bearing daté July 21, 1914, was for $4,000, payable in four months 
after date, and the warehouse receipt purporting to secure it, No. 127, 
in terms acknowledged receipt in four différent warehouses, "for 
account of and subject to the order of First National Bank, * * * 
seven thousand bushels blue grass seed, deliverable only on return 
and cancellation of this receipt, and payment of ail charges and ad- 
vances due and payable thereon. * * * This receipt is given in 
pursuance to the Kentucky warehouse law, and is to be governed 
thereby, as well as by the laws of the United States." The second note, 
bearing date August 25, 1914, was for $5,000, payable in four months 
after date, and the warehouse receipt purporting to secure it. No. 
126, in terms acknowledged receipt in three of the warehouses named 
in No. 127, for account of the same bank, "eight thousand bushels 
stripped and cleaned blue grass seed," and was otherwise in form the 
same as No. 127. However, it is agreed by the parties that the 
security in terms given through this warehouse receipt. No. 126, was 
waived in order to vote the claim at the meetings of the bankrupt's 
creditors; and, although proof of the claim with this security was 
filed, as stated, with the référée "as of date May 25, 1915," the court 
below treated the waiver as effective; indeed, counsel for the bank 
treats the waiver in the same way. The third note, also bearing date 
August 25, 1914, was likewise for $5,000, payable four months after 
date, and accompanied by a warehouse receipt, numbered 130, which 
in terms acknowledged receipt in the same warehouses as those named 
in No. 126, for account of the same bank, "eight thousand bushels 
stripped and cleaned blue grass seed," and in other respects was the 
same in form as the other warehouse receipts. 

June 29, 1915, the référée entered an order disallowing ail thèse 
notes "as secured claims," and also further disallowing them "as un- 
secured claims until and unless" the bank "shall first surrender to the 
trustée" $4,440, which the bank had received from sales of part of 
the blue grass seed in question, and upon the supposition that the bank 
held a lien on such grass seed ; and the order also requires McClure, 
as assignée, to pay to the trustée in bankruptcy certain Sums, which 
include $2,031.80 derived from sales made of blue grass seed after 
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the assignment and held by the assignée for the bank under a like 
supposition of lien. Upon pétition for review the court below affirm- 
ed the order of the référée. The First National Bank, in its own 
behalf, and James McClure, as assignée of Hutchcraft, hâve appealed 
from, and hâve also filed a pétition to revise, the order of the court 
below. 

[1] The trustée and the objecting creditors, appellees, hâve inter- 
posée! a motion to dismiss the appeal on the ground that it was net 
taken within 10 days after the judgment of the court was rendered. 
The date September 15, 1915, appears at the end of the order, or 
judgment, of the District Court, in connection with the signature of 
the judge ; but the filing date and the signature of the court clerk 
are shown at the commencement of the judgment under the date 
September 16th. The apparent reason for so disclosing the dates is 
that the judgment order was brought into the record as an agreed 
exhibit, although the exhibit also bears the certificate of the clerk. 
The appeal was allowed September 27th. It is évident that the appeal 
was or was not taken within the time prescribed by section 25a of 
the Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 553 (Comp. St. 
1913, § 9609), according as the 16th or the 15th of September is to 
be regarded as the date on which the judgment was rendered. If this 
took place September 15th, the 10 days period within which the ap- 
peal might hâve been taken expired on Saturday, the 25th. If the 
rendition occurred September 16th, the nominal appeal period ended 
on Sunday, the 26th, and, according to section 31 of the Bankruptcy 
Act (Comp. St. 1913, § 9615), was extended to Monday, the 27th, wherr 
the appeal was allowed. The natural inference arising from the ex- 
hibit which discloses the judgment and the dates in question, as stated, 
is that the filing date, rather than the other date, there shown indicates. 
the time of rendition of the judgment in accordance with both the 
appearance docket and the journal of the court. 

This view dérives support from the order of the court entered Sep- 
tember 27, 1915, allowing the appeal and fixing the amount of the 
appeal bond; it is there stated that the judgment was "rendered on 
the 16th day of September, 1915," and it is worthy of notice that 
one of the récitals of the appeal bond states that "on the 16th day 
of September, 1915, * * * judgment was rendered," etc. There 
is no apparent reason to believe that the District Judge intended the 
judgment to become effective until it was regularly filed with the clerk 
of the court and notation of the filing upon the appearance docket 
and entry upon the journal had taken place. Hence to treat the date 
appearing at the foot of the judgment as dominating the express filing 
date would seemingly be to contradict the journal of the court. The 
journal imports absolute verity; and it may safely be presumed that 
the date, September 15th, was written by mistake. In re McCall, 
145 Fed. 898, 907, 76 C. C. A. 430 (C. C. A. 6). We therefore con- 
clude that the appeal was seasonably allowed. It should be added that, 
in view of the issues of fact which were concluded below and are 
contested hère, the remedy sought through the pétition to revise was 
inappropriately chosen; and the pétition to revise will, for that rea- 
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son, as well as in conséquence of its inconsistency with the appeal, 
be dismissed. 

[2] The controlling feature of the case made hère is dépendent 
upon questions of fact. Thèse questions concern the identity of the 
blue grass seed which was described in the warehouse receipts. The 
description appearing in the first réceipt, No. 127, is, as we hâve seen, 
simply a stated number of bushëls of "blue grass seed" stored in 
four différent warehouses of the bankrupt; and the descriptions con- 
tained in the other two receipts state that specified quantities of "strip- 
ped and cleaned blue grass seed" are stored in three of the four ware- 
houses named in the first receipt. It appears by the évidence that each 
of the quantities of seed so specified was kept in bags, but nothing was 
donc in respect of any of the bags themselves, or of the groups in which 
they were placed, to indicate in whose favor the seed was attempted 
to be pledged; nor does it appear how much of the seed was con- 
tained in any one of the warehouses named. The contention of ap- 
pellants amounts to a concession, as of course it must be conceded, 
that identification of the seed was in each instance a necessary part 
of any valid pledge. The contention, however, is that this requisite 
was met by the claim that, at the time each transaction in issue took 
place, ail the blue grass seed belonging to the bankrupt and contained 
in the warehouses named was included in the descriptions appearing 
in the receipts. True, when seed was stored by strangers in the ware- 
houses of the bankrupt, the practice was to identify the seed by display 
of the depositors' names upon or about the piles of bags containing 
the seed ; but nothing of this kind was donc with respect to seed 
belonging to the bankrupt. It results that the bankrupt's blue grass 
seed which was kept in any of the warehouses named in the receipts 
was identifiable only by the absence of name or token of any sort to 
indicate ownership ; and if it were conceded for présent purposes 
that valid pledges of ail such seed might bave been made through the 
exécution and delivery of warehouse receipts by appropriate descrip- 
tions therein of the seed and the warehouses in which it was stored, 
still no progress would be gained unless it can safely be said that a 
serions mistake of fact was made alike by the référée and the trial 
judge ; for, in the course of his opinion, Judge Cochran said : 

'"The référée has reachecj the conclusion that there was more blue grass 
seed in the warehouses when the receipts were given than the quantities eall- 
ed for therein, and such Is my conclusion from a careful considération of the 
évidence." 

Further, and concerning an insistence made by counsel for the 
bank that the décision below has more far-reaching conséquences than 
are involved in the case itself, there is an obvions hazard in Kentucky 
of employing private warehouse receipts of the vague character hère 
used which may be illustrated by the two transactions disclosed in 
the receipts of August 25, 1914, where the same quantity and kind 
of seed were in each instance thus described : "Eight thousand bushels 
stripped and cleaned blue grass seed." For, as is pointed out in the 
opinion below, it has been held by the court of last resort of Kentucky 
that, as respects pledges made by private warehousemen, part of a 
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"common mass" of a given commodity, such as No. 2 wheat, must be 
"segregated and designated by some mark," and that, if this is not 
donc, the holder of a warehouse receipt merely describing part of 
the commodity by its classified name acquires no right under the 
receipt. Mercer Nat. Bank of Harrodsburg v. Hawkins & Co.'s As- 
signée, 104 Ky. 171, 176, 46 S. W. 717. Concededly this is opposed 
to the gênerai rule, recently considered by this court, concerning 
pledges of units of a commodity which are necessarily the équivalent 
of each other. Interstate Banking & Trust Co. v. Brown, 235 Fed. 32^ 
40, C. C. A. . 

Apart, then, from the question of fact whether ail of the "strip- 
ped and cleaned blue grass seed" belonging to the bankrupt and 
stored in the warehouses named was described in the receipts, it is 
not perceived how, in view of the rule laid down in the Mercer Bank 
Case, the First National Bank hère secured a lien under either or 
both of the receipts of August 25, 1914. This is strengthened by 
the fact that pledges made through the issue of warehouse receipts are 
in large measure regulated in Kentucky by statute (2 Ky. Stat. [Car- 
roll Ed., 1915] p. 2426, et seq.) ; and this but accentuâtes the sound- 
ness of the trial judge's ruling that his opinion was governed by the 
décisions of the Court of Appeals of that state (Security Warehouse 
Co. V. Hand, 206 U. S. 415, 425, 27 Sup. Ct. 720, 51 L. Ed. 1117, 11 
Ann. Cas. 789; Taney v. Penn Bank, 232 U. S. 174, 180, 34 Sup. 
Ct. 288, 58 L. R. A. 558; Date v. Pattison, 234 U. S. 399, 404, 34 
Sup. Ct. 785, 58 h. Ed. 1370, 52 I., R. A. [N, S.] 754; First Nat.. 
Bank V. Guarantee Title & Trust Co., 178 Fed. 187, 189, 190, 101 
C. C. A. 507 [C. C. A. 3]). 

[3] It is urged that, if the liens intended to be given through the 
issue of receipts Nos. 127 and 130 (the lien claimed under 126 being 
waived) failed for lack of constructive delivery of the seed, this de- 
fect was subsequently cured to the extent at least of two carloads 
which were actually delivered to the bank. Thèse two carloads were 
sold, one on October 26, 1914, for $2,280, and the other on October 
29th for $2,160. The sales were made and the seed was shipped to 
the purchasers at the instance of Hutchcraft and by consent of the 
bank, given through McClure, its cashier. The bills of lading were 
issued in the name of the bank, and the sales proceeds were tumed 
over to the bank. The insistence that thèse transactions were de- 
signed to carry into exécution the original purpose to pledge the 
seed overlooks the question whether, at the times the receipts were 
given and accepted in July and August, 1914, any particular lots of 
seed were described in the receipts or were segregated from other 
lots of like seed of the bankrupt, so as to enable the parties in the 
f ollowing October to establish any identity between the seed attempted 
to be pledged and the two carloads of seed. Both the first quantities 
of seed and the carloads were equally indeterminate as respects the 
disputed pledges; and this is destructive of any subséquent delivery 
theory ; indeed, it does not appear that the bankrupt even owned the two 
carloads of seed at the times the receipts were given. We say this 
because, in addition to évidence showing the fact, it is frankly ad- 
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mitted by counsel for the bank that "as a matter of convenience, 
and in order to carry on his business, he (Hutchcraft) did place other 
seed in the warehouse while he was not runnir^ the cleaner" ; and 
this was after the réceipts were given. The shipment transactions, 
therefore, must be tested with référence to the bankruptcy and the 
right of the trustée to challenge the validity of the transfer involved 
on the ground that it amounted to a préférence. We observe, in 
passing, that the facts upon which counsel's contention must be based 
as to the effect of thé shipment transactions, as well as any claim 
of équitable lien, differ f rom the controUing facts in Sexton v. Kessler, 
225 U. S. 90, 32 Sup. Ct. 657, 56 L. Ed. 995, Gage Lumber Co. v. 
McEldowney, 207 Fed. 255, 124 C. C. A. 641 (C. C. A. 6), and the 
cases relied on by the bank. 

Pursuing the question of préférence, it will be recalled that the as- 
signment by Hutchcraft to McClure was made October 30, 1914, the 
day immediately following the last one of the two shipments in ques- 
tion, and that the bankruptcy proceeding was commenced November 
2d, three days after the assignment. McClure was the officer of the 
bank who conducted the transactions which resulted in the issue of 
the warehouse recéipts and was also the assignée named in Hutch- 
craft's deed of assignment. Both the référée and the trial judge 
considered the facts relating to thèse shipments ; both concluded that 
Hutchcraft was then insolvent, and that the transfer of the two 
carloads of seed operated as a préférence, and that the bank had 
reasonable cause to believe that it would so operate. Our consid- 
ération of the referee's review of the évidence, in connection with 
Judge Cochran's opinion and our own examination of the record, sat- 
isfies us that their conclusions ought not to be disturbed. The présent 
décision is at last rested upon the opinion below, a copy of which 
(omitting the statement of facts) foUows;^ and the judgment is ac- 
cordingly affirmed, with costs. 

1 The claim of lien Is baséd on the warehouse recelpts hereinbefore men- 
tloned. The bankrupt was a prlvate warehouseman and it was possible for 
him by means of warehouse recéipts to pledge blue grass seed owned by him 
and In his possession to secure the payment of his notes. The matter is 
covered by statutory provisions which hâve been construed by the Court of 
Appeals of Kentucky. I am governed by the décisions of that court on the 
subject. Etheridge v. Sperry, 139 V. S. 266, 11 Sup. Ct. 565, 35 L. Ed. 171. 

Section 4769 provides that the receipt shall set forth "the quantity, quallty, 
kind and description thereof, if known" and that the thing for which the re- 
ceipt is given "shall be designated by some mark." The Court of Appeals has 
considered the question as to what is essentlal to be done in order to make 
the warehouse receipt valid in two ofacially reported opinions, to wit: Fergu- 
son V. Northern Bank of Kentucky, 14 Bush (Ky.) 555, 29 Am. Rep. 418; 
Mercer National Bank v. Hawklns, 104 Ky. 174, 46 S. W. 717. 

In the Northern Bank of Kentucky Case the recéipts had been given for 
sUgar-cured hams, in one instance for 3,600 and the other 8,250. Thèse were 
not ail the hams in the warehouse. AU that were therein were in mass and 
ail marked "Krauth, Ferguson & Co. Eclipse." It was held that they passed 
no title. Judge Pryor said that the brand on each of the hams was "not the 
mark or distinguishing feature required," and that "it must be such as will 
enable the party to identify the property and to distinguish It from a similar 
kInd and quallty; sueh is the plain purpose of the statute." He added: "If 
there were no other hams in the warehouse with the same trade-mark on 



284 238 FEDERAL KEPORTER 

them than those contalned In the receipt, the description would be sufflcient." 
In the Mercer National Bank Case the receipts were glven for spécifie quanti- 
ties of No. 2 wheat, part of a common mass. It was held that they passed 
no tltle. The court followed the décision in the earlier case and stated that 
it was therein held that in case of a receipt issued "on property, which was 
a part of a common mass, it had to be segregated and designated by some 
mark." 

There Is nothlng left to do but to apply this law to the facts of this case. 
The petitloners rest their case on the position that when the receipts in ques- 
tion were glven the blue grass seed covered by them was ail the blue grass seed 
in the warehouses ; 1. e., when the receipt for 7,000 bushels was given there was 
no more than that much therein, and when the two receipts for 8,000 bushels 
each were glven there was no more,' in addition to the 7,000 bushels, than 
16,000 bushels. They think that thereby they bring the case wlthln the dictum 
of Judge Pryor in the Northern Bank of Kentudiy Case. They seem to con- 
cède that subséquent to the giving of the receipts other blue grass seed waa 
placed In the warehouses and mingled with that covered by the receipts, and 
that thereafter blue grass seed was taken from the common mass and sold or 
loaned. It cannot be said that Judge Prier had such a case in mlnd when he 
uttered this dictum, or any other case than one where the receipt çovers ail the 
article in the warehouse at the tlme it is given and there has been no subsé- 
quent change in the quantity therein. The trustée contends that, even if 
petltioner's contention is right as to the facts, and no other blue grass seed 
was subsequently placed in the warehouse (i. e., conditions remalned as they 
were when the receipts were glven), stiU the seed covered by the différent re- 
ceipts should hâve been segregated from each other by mark and there is 
some force in this position. 

But I do not hâve to go into thèse questions. It is net the fact that the 
receipts covered ail the blue grass seed in the warehouses when they were 
given. Thé bankrupt testified that he had on hand In July and August, 1914, 
60,000 or 70,000 bushels, that at the time he Issued the receipt for 7,000 
bushels he had a great many more bushels, and that when he Issued the re- 
ceipts in August he had an amojnt much larger than that. Thèse statements 
are borne out by the books of the bankrupt. I do not find it necessary to go 
further into détails of the testimony on this point. The référée has reached 
the conclusion that there was more blue grass seed In the warehouses when 
the receipts were glven than the quantities called for therein, and such is 
my conclusion from a careful considération of the évidence. This being so, 
and the quantities covered by them not belng segregated from the common mass 
by designated mark or otherwise, the receipts passed no title. The matter is 
not affected by the considération that the bankrupt always asked the bank's 
consent to what he did in relation to tlie seed In the warehouses. The case is 
clearly controlled by the two décisions of the Kentucky Court of Appeals. 

It may be thought that the bank acquired a claim to the two shipments 
made in latter part of October, 1914, by reason of the bills of lading being 
made in Its name. But the bankrupt was then Insolvent, the transfer of 
the seed to the bank operated as a préférence and the bank then had rea- 
sonable cause to believe that it would so operate. The bankrupt's crédit 
was Impaired by the fallure of the Alexander Bank In the spring of 1914 
and the large claims asserted against the bankrupt by reason of his dlrec- 
torshlp in that bank. Theretofore the petltloning bank had loaned him 
money on the notes of whlch the two given in August were renewals without 
seeurlty. When It made the loan of $4,000 in July and renewed the two $5,000 
in August it required security. Before thèse two shipments it allowed the 
bills of lading to be made in the bankrupt's name and him to collect the 
proceeds. The placlng of the bills of lading in its name for thèse two ship- 
ments happened just on the eve of the assignment and the asslgnipent was 
made to the bank's cashier. 

I am therefore constralned to afflrm the order of the référée. 
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BRENT et al. v. SIMPSON. 

(Circuit Court of Appeals, Flfth Circuit. Deeember 19, 1916.) 

No. 2977. 

1. Evidence <®=5459(5) — Parol Evidence — Mistake^Receipt. 

In an action by the trustée of a bankrupt corporation to recover securi- 
ties pledged for the individual debt of tlie banlcrupt's président, where 
tlie pledgee liad given a receipt for the securlties vyhich was both an 
acknowledgment of thelr delivery to him and a contractual statement of 
the terms under which they were to be held, paroi évidence that tlie re- 
ceipt was made to read in favor of the corporation, instead of its prési- 
dent, through a mistalie of the draftsman, related to the receipt in its 
character as such, and not In its contractual character, and vcas ad- 
missible. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1722, 2114: 
Dec. Dig. (S=459(5).] 

2. Evidence ®=>459(5) — Paeol Evidence — Mistake — Mutuality. 

Even though the mistalîe in a receipt must be shown to be mutual, paroi 
évidence that the deliverer of securities inadvertently placed the wrong 
name thereon tends to show a mutual mistake and is admissible. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1722, 2114 ; Dec. 
Dig. <S=>459(5).] 

3. Bankbuptcy <S=>293(2) — Jttbisdiction — Recovekt or Property — Fbaudu- 

LENT TBANSFEB. 

Where a corporation had before its bankruptcy authorized, either ex- 
pressly or by acquiescence, the transfer of securities belonging to it to 
secure an individual debt of Its président without considération movlng 
to it, the transaction is only assailable If it was a fraud on the credltors of 
the corporation ; and therefore the court of bankruptcy has jurlsdiction 
of a suit to recover the securities, though it would not hâve jurlsdiction 
if they had been misappropriated by the président without the eorpora- 
tion's consent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 411 ; Dec. Dig. 
®=>293(2).] 

4. Bankbuptcy ®=>161(1) — Fraudulent Conveyances— Tbansaction as Se- 

CDRITY — ReNEWAL OF DEBT. 

A corporation, several years before it became bankrupt, permltted its 
président to transfer notes belonging to it to secure an indorsement of the 
president's individual note. On the renewal of that note, the payée asked 
for collatéral securlty, and the Indorsee dellvered to it the notes previously 
pledged to hlm. When the renewal note became due, the payée refused a 
further renewal, and the président borrowed the araount necessary to pay 
it from another bank, giving his note indorsed by the same Indorser on his 
written promise that the securities released by the first payée should be 
transferred to the indorser for his securlty. Thereafter the corporation 
became bankrupt, and the indorser was compelled to pay the note, and 
the trustée sued to recover the amount of the securlties transferred to 
hlm. Held, that the character of the transaction was to be determined as 
of the date of the first delivery of the notes to the indorser, not the date 
of the last delivery, 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 261, 262; 
Dec. Dig. (S=5l61(l).] 

5. Fraudulent Conveyances <©=»271(4) — Voluntaby Conveyance — Insol- 

vency — Existing Cbeditors. 

Under the Laws of Plorida, a voluntary conveyance by an indebted 
grantor is prima facle fraudulent as to existing credltors, but proof that 

€=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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the grantor was solvent, and that the transfer left It ample assets to pay 
Its debt, overcomes the presumptlon of fraud. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. § 
821 ; Dec. Dig. <g=271(4).] 

6. Fbaudulent Conveyances <S=>69(1) — Voluntary Convetance — Subsé- 

quent Okeditors. 

Actual fra;udulent Intent on the part of the grantor Is necessary to set 
aside a voluntary transfer at the instance of subséquent credltors. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
178-180; Dec. Dig. <g=69(l).] 

7. Fbaudulent Conveyances <3=»282 — Actions — Bubden of Pboof. 

In a suit by the trustée of a bankrupt corporation to recover notes be- 
'■ longlng to the corporation which had been transferred by its président 
with its acqulescence before maturity to secure an Indorsement of the 
président'» note, the burden is on the trustée to show that the indorser 
had notice that the président obtalned the note from the corporation 
without considération and that it was insolvent at the time so that its 
voluntary transfer was fraudulent. 

[Ed. Note; — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
817,818; Dec. Dig. «S=»282.] 

8. Feaudttlént Conveyances <S=>158(1) — Voluntary Tbansfer — Insolvency 

— Notice TO Tbansfëbbe. 

Under Gen. St. Fia. 1906, § 2958, providing that every negotiable instru- 
ment is deeroed prim£(. facie to hâve been Issued for a valuable considéra- 
tion and every person whose signature appears thereon to hâve become p. 
, party thereto for value, notice cannpt be Imputed to the pledgee of notes 
belonglng, toa corporation, before their maturity, to secure the note of Its 
président, that the président pald , no considération for the notes, and 
that the corporation was Insolvent at the time, whéré ail the stock- 
holders of the corporation assepted to the pledge, and the corporation 
eontinued to do business for more than three years, duririg whlch time it 
pfiid ail of Its credltors exlsting at the. time of the pledge, except two who 
were wlUlng to aecept renewals of theïr claims. 

[Ed. Note.— For other cases, see, Fraudulent Conveyances, Cent. Dig. § 
500; Dec. Dig. <S=158(1).] 

9. Cobpobations <@=»387(4)— Ultba Vibes Acts — Bights oe Cbeditobs. 

Credltors cannot assail an ultra vires açt of a eorporate officer unless 
It resulted in depleting the assets of the corporation in fraud of credltors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1552 ; Dec. 
Dig. <©=5387(4).] 

10. BiLLs AND Notes ®=3339 — Bona Fide Holdkrs — Notice. 

Actual knpwledge or wlllf ul abstention from Inquiry by holders of nego- 
tiable instruments for value befo^-e maturity is necessary to charge them 
with. notice of défenses; njere négligence or failure to Inquire not being 
suflicient. 

[Ed. Note.— For other cases, see Bllls and Notes, Cent. Dig. §§ 821-823; 
Dec. Dig. <Sï=>339.] 

Appeal from the District Court of the United States for the North- 
ern District of Florida; Wilham B. Sheppard, Judge. 

Suit by R. B. Simpson, as trustée in bankruptcy of the estate of 
Knowles Bros., a corporation, bankrupt, against Thomas W. Brent 
and others, as executors of the last Will and testament of F. C. Brent, 
deceased. Decree for the plaintifï, and défendants appeal. Reversed, 
with directions to dismiss the bill. 

0:s>For other cases <ee same toplc & KEY-NUMBER !n ail Key-Numbered Dlgests & lodexea 
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Thls Is an appeal from a final deeree of the District Court of the United 
States for the Northern District of Florlda In a case In which the trustée in 
bankruptcy of the estate of Knowles Bros., a. corporation, was plaintifE, and 
the executors of F. C. Brent, deceased, were défendants. The purpose of the 
Mil was to compel the delivery by the défendants of certain securitles, alleged 
to be the property of the bankrupt corporation, and whlch were in the posses- 
sion of the executors. The biU charges that they were transferred by W. H. 
Knowles, who was the président of the bankrupt corporation, for it, in fraud 
of its creditors ; it being Insolvent at the time of the alleged transfer in April 
1913, and thé transfer having been made wlthout considération movlng to the 
bankrupt. The purpose of the transfer is alleged to hâve been to indemnify 
the intestate, F. C. Brent, upon an accommodation indorsement, made by him 
at the Instance of W. H. Knowles, to secure his Personal obligation, the amount 
of which the executors of the sald F. C. Brent, the indorser, hâve been com- 
pelled to pay, and for the reimbursement of which they are holding the securi- 
tles. The obligation was a negotiable note of the Pensacola Investment Com- 
pany, payable to W. H. Knowles, which he discounted at the Importers' & 
Traders' National Bank of New York City and which he and the intestate In- 
dorsed. The securitles in question consisted of negotiable notes of thlrd par- 
ties, secured by realty mortgages. 

The auswer of the défendant executors dénies that the Intestate acquired 
possession of the securitles involved in the suit in April, 1913, as alleged in 
the bill, but, on the contrary, asserts that the intestate came into possession 
of them flrst In October, 1910, when they were delivered to hlm by W, H. 
Knowles to Indemnify hlm agalnst loss on an accommodation indorsement, 
then made by hlm at the request of W. H. Knowles, Individually, and discount- 
ed at the Sullivan Banking & Trust Company of Montgomery, Ala. The 
amount of the loan, evldenced by the note, was $50,000. The original face 
x'alue of the pledged securitles was .SIOO.OOO, reduced by the surrender by in- 
testate to Knowles of a note for $30,000, secured by hôtel stock, which left 
the face value of the remainlng securitles, which are hère in question, $70,000. 
The answer asserted the valldity of the transfer made in October, 1910, alleg- 
ing that the securitles were then pledged wlth intestate for value, 1. e., for his 
indorsement on the $50,000 note, discounted by the Sullivan Banking & Trust 
Company; that they were transferred before maturity to Intestate; that, at 
the time of the transfer, the corporation of Knowles Bros, was solvent and 
had enough assets to t'uUy pay its debts, not Including the pledged securitles ; 
that the intestate Brent had no knowledge or notice, at the time he accepted 
the securities for his indemnity, that W. H. ICnowles had not given to 
Knowles Bros, value for them, or that Knowles Bros, was insolvent, if it was 
then insolvent. The answer also relled upon the Florida statute of limitations 
of three years, as a défense to the rlght of the trustée to recover the securities ; 
and denied the jurisdiction of the District Court. The answer alleged, and 
the évidence showed, that after the original pledge of the securities by 
Knowles to intestate Brent in October, 1910, upon the occasion of the renewal 
of the note held by the Sullivan Banking & Trust Company, the bank asked for 
collatéral, as well as personal, security, and, in pursuance of the bank's re- 
quest, Brent, or Knowles for him, transmitted the securitles, which had been 
pledged with Brent, to the Sullivan Banking & Trust Company. Upon a sub- 
séquent maturity of the note at the Montgomery bank, a misunderstanding 
arose as to its renewal by that bank, and W. H. Knowles thereupon arranged 
to get the money, wlth whlch to take it up, from the Importers' & Traders' 
National Bank of New York upon a note, indorsed by intestate Brent as 
stated. Before the indorsement of the note, discounted at the New York bank, 
and on April 15, 1913, W. H. Knowles, by letter to intestate, agreed that he, 
in considération of his indorsement, might hold for his security the securities 
originally pledged to him, and which he had turned over to the Sullivan Bank- 
ing & Trust Company as stated. The note to the Importers' & Traders' Na- 
tional Bank was dated April 19, 1916. On April 30, 1913, the securities hère 
in question were received by W. H. Knowles from the Montgomery bank, and 
delivered by hlm to the attorney in fact of intestate, pursuant to the letter 
of April 15, 1913 ; the receipt given by intestate or his son and attorney in 
fact for the securities reciting that they were received from Knowles Bros. 



288 238 FEDERAL REPORTER 

W. A. Blount, A. C. Blount, Jr., and F. B. Carier, ail of Pensacola, 
Fia., for appellants. 

W. H. Watson and S. Pasco, Jr., both of Pensacola, Fia., for ap- 
pellee. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). [1, 2] 
The appeal présents a number of questions upon the admissibility of 
évidence, only one of which is important under the conclusions we 
hâve reached. The appellant offered évidence tending to show that 
the receipt for the securities in controversy dated April 30, 1913, was 
made to read in favor of Knôwles Bros., instead of W. H. Knowles, 
through mistake of the draftsman. The court excluded this évi- 
dence, upon the ground that its effect was to vary the terms of the 
receipt, which were of a contractual nature. The receipt was two- 
fold in character. It was an admission by the signer of the receipt 
of the pledged securities, and it was a contract setting out the terms 
on which they were to be held by the signer. In the first respect 
it was explainable by paroi évidence. In the latter, it was not. Clear- 
ly the personnel of the deliverer of the securities was a matter that 
related to the instrument in its character as a receipt, rather than 
in its contractual character. Wayland's Adm'r v. Mosely, 5 Ala. 
430, 39 Am. Dec. 335. It may be that the mistake, to be effectuai, 
would hâve to be shown to be mutual; but the fact, if it was a 
fact, that the deliverer of the securities, who drafted the receipt, 
inadvertently placed the wrong name on the receipt, was évidence 
tending to show a mistake on the part of both parties to it, and com- 
pétent. 

[3] The appellants contest the jurisdiction of the court below, 
and cite the case of Park v. Cameron, 237 U. S. 616, 35 Sup. Ct. 
719, 59 h. Ed. 1147, in support of their contention in that respect. 
We do not think that case is controlling of this case. In either 
aspect of this case, certainly if the transaction of October, 1910, 
is the applicable one, the case is not one in which an ofïicer of a bank- 
rupt corporation bas embezzled or misappropriated property of a 
corporation without its knowledge or consent, recovery of which 
is sought from him by the trustée. We think, as to both transac- 
tions, the record shows that W. H. Knowles' transfers of the se- 
curities in controversy was authorized expressly or by acquiescence 
by Knowles Bros., and is assailable, if at ail, because it was a trans- 
fer without considération moving to the bankrupt, and under cir- 
cumstances making a voluntary transfer a fraud upon its creditors. 

[4] The question most seriously contested was that as to which 
transaction — that of October, 1910, or that of April, 1913 — was to 
be looked to in determining the rights of the parties. The trustée 
contended, and the District Judge held, that the transfer of April, 
1913, was the determinative one. The District Judge held that the 
transaction with the Importers' & Traders' National Bank of New 
York City was separate and distinct from that of the Sullivan bank 
pledge; that it embraced différent parties and a différent contract; 
that intestate's indorsement to the Sullivan bank was still subsist- 
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ing when he indorsed the note subsequerttly disCounted in New York 
City, and the securities then heldby the Sullivan bank; and that in- 
testate by delivering the securities to the Sullivan bank extinguished 
the bailment and ended his rights as pledgee in the transactions with 
that bank. It must be conceded,- however, that there was but on^ 
debt of $50,000 for which W. H. Knowles was always prirnarily 
liable, and the intestate Brentialways secondarily liablCj untjl it was 
paid by his executors af ter the note to the New York bank matured; 
that the securities in controversy were originally pledged by W* H. 
Knowles to intestate to secure his secondary liability for said debt; 
that he surrendered possession of the securities to the Sullivan baqkj 
net in disregard of the object of the original pledge, which was to 
hold him harmless.on his indorsement, but in furtherance of it,,since 
payment of the debt eut of the securities would bave relieved him 
f rom liability on his indorsement ; that, when the Sullivan bank was 
reluctant longer to renew the notes evidencing the original debt, the 
money to pay the debt was only proçured f rom the New York bank 
on intestate's agreement to indorse and actual indorsement of the 
note to that bank, which yielded the proçeeds to take up the note at 
the Montgomery bank; that the indorsement of intestate was given 
upon a written promise, given by W. H. Knowles, that, the securities, 
released by the payment of the note to the Sullivan bank .out of the 
money obtained from the New York bank on intestate's indorsement, 
should be pledged with intestate to secure his new indorsement, 
which was done. 

Under the facts, a court of equity should consider the pledge of 
the securities uninterrupted from the date of their original delivery 
to intestate in October, 1910. The identity that is essential is the 
identity of the debt, not that of the parties to the notes evidencing it. 
The principal debtor in the note to the New York bank was W. H. 
Knowles, just as he was in the note to the Sullivan bank. That there 
were additional or différent parties for accommodation to the later 
note, or that the original parties occupied différent positions on it, 
is unimportant, so long as thç original debt and the original debtor, 
secured by the same indorser, are présent. It is clear that the in- 
testate would not hâve consented to surrender the securities to the 
Sullivan bank, except to accomplish the payment of the debt due it, 
for which he was secondarily liable. His doing so was pursuant to, 
not in contradiction of, the original pledge. It is also clear he. in- 
dorsed the new note for the purpose of taking up with its proçeeds 
the note on which he was already contingently liable. This was the 
eiifect of the written agreement between Knowles and intestate. It 
was also agreed that the securities, held by the Sullivan bank to se- 
cure the original debt, should be given intestate, when they were 
released by payment of that debt, to protect him on the new indorse- 
ment. Had it not been so, he would hâve been the worse for the 
new transaction, since he would then bave been without security for 
his indorsement in the same amount. There was never a time fiiam 
the intestate's indorsement of the original note to the Sullivan bank 
in October, 1910, until the debt was paid by his executors, when he 
238 F.— 10 
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couid have relieved himself f rom that indorsemént. We can discover 
in the record no évidence of an iiitention on his part or that of 
KnowIeSj either to double the liability assumed by him upon his 
original indorsemént, when he indorsed the note to the New York 
bank, or to relinquish the protection of the pledge of the securities 
given to secure his original indorsemént. It f oUows that he was 
always liable because of his indorsemént of the original note of 
October, 1910, and always protected against liability on that indorse- 
mént by the securities, which the trustée now seeks to recover from 
him. This would make the transaction of October, 1910, the con- 
trolling one, and the question of the bankrupt's solvency or insolvency 
would revert to that date. 32 Cyc. 243 ;i Nesbit v. Worts, 2,7 Ohio 
St. 378; Jarboe v. Shiveley, 109 Ky. 402, 59 S. W. 328, 95 Am. 
St. Rep. 384. 

[5, 6] Thfe transaction having Occurred more than four months 
before the pétition was filedj its validity is to bè determined by the 
làws of Florida. Under thé laws of Florida, a voluntàry convey- 
ance by an indebted grailtor- îs prima facie fraudulent as to existing 
creditors. ' A showing that the grantor wàs solvent and that the vol- 
untàry transfer left it ample asséts to pay its debts overcomes the 
presumption of fraud.. ' If Knowles BrOs. was solvent, in this sensé, 
in October, 1910, the transfer, though voluntàry, was valid. Actual 
fraudulent întent on thé part of the grantor is necessary to set aside 
a voluntàry transfer ' at the instance of subséquent creditors. No 
such claim is made in this case. The solvency of the bankrupt in 
October, 1910, is not very satisfactorily established by the record. 
It is ônly supported by certain trial balances, which are merely an 
enumeration of crédit a;nd débit items, as shown by the books of the 
bankrupt, with no showing as to the real value of the crédit items. 
The District Judgè found it unnecessary to détermine the question 
of insolvency at an eariier date than April, 1913. If the détermina- 
tion were necessary to a décision of the appeal, we would hesitate 
to rùle on it, on thé présent record. 

[7] However, in order for the trustée to avoid the transaction as 
against the executors' of the intestate, it rtiust appear that intestate 
was a holder of thé negotiable notes pledged, in bad faith or with 
notice of their infirmities. The intestate in October, 1910, took the 
negotiable notés from W. H. KnowWs, who had possession and ap- 
parent title, for a valuable considération, viz. his indorsemént of W. 
H. Knowles' $50,000 note, and befbire maturity. In this attitude, 
the burdén was on the trustée to show that the intestate had notice 
of any infirmity in the notes. This is the settled rule under the 
Florida and fédéral décisions. It is conceded that the intestate Brent, 
when he took the notes from Knowles in October, 1910, knew that 
they had been the property of Knowles Bros., and were being used 
by W. H. Knowles for his individUaî benefit. There is no évidence, 
however, that intestate then knew either that Knowles had obtained 
the securities from Knowles Bros., the bankrupt, without paying 
Value for them, or that he knew that the bankrupt was then insolvent. 
The transaction could be assailed by creditors of the bankrupt only 
if those facts were true, and, as against a holder for value before 
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maturity of the notes, only by showing notice to him of those facts, 
when he obtained the notes. 

[8, 9] Conceding that a.taker of the notes might be charged from 
the indorsement on their face of any want of authority from the 
corporation on the part of the président of the bankrupt to deal with 
them for his own benefit, there was no such want of authority as to- 
the October, 1910, transfer, since it was assented to by ail stock- 
holders of the bankrupt corporation. Nor could creditors assail a 
merely ultra vires act of a corporate officer, unless it also résulted in 
depleting the assets of the corporation in fraud of creditors. Force 
V. Age-Herald Co., 136 Ala. 271, 33 South. 866. Under the Florida 
statute, section 2958, General Statutes 1906: 

"Every negotiable instrument is deeined prima facie to hâve been Issued 
for a raluable considération ; and every person vvhose signature appears there- 
oti to hâve become a party thereto for value." 

It is also true that the bankrupt, if not actually solvent in October, 
1910, continued thereafter to do business for more than three years 
as a going concern, and paid ail its then creditors in full, except two, 
who were content to renew their claims till bankruptcy intervened. 
It seems difficult to predicate notice to the intestate of an itisolvent 
condition, if existent, that withstood bankruptcy for that period, and 
of which the bankrupt's offîcers and creditors seemed unawarë. 

[10] Especially is this true in view of the settled rule in favor of 
holders for value before maturity, adopted by the fédéral courts, 
that actual knowledge or willful abstention from inquiry, where 
inquiry would hâve disclosed the infirmity, is essential, and that mère 
neghgence, or a failure to inquire, where a reasonably prydent man 
would hâve inquired, will not suffice. Applying this rule to the facts 
in the record, we cannot impute notice to intestate either of the fact 
that W. H. Knowles paid no considération f ôr the transfer of the 
securities in controversy to him to Knowles Bros., in October, 1910, 
or that the bankrupt corporation was then insolvent or would render 
itself unable to pay its debts by the making of the voluntary trans- 
fer to its président. The following authorities support our conclu- 
sion: Doe V. Northwestern Coal Co. (C. C.) 78 Fed. 62; Troy & 
Cohoes Shirt Co., Bankrupt (D. C.) 136 Fed. 420; Kaiser v. First 
National Bank, 78 Fed. 281, 24 C. C. A. 88; Union National Bank 
V. Neill, 149 Fed. 711, 79 C. C. A. 417, 10 L. R. A. (N. S.) 426; 
National Bank of Commerce v. Sancho Packing Co., 186 Fed. 257, 
110 C. C. A. 112. 

We find it unnecessary, in view of thé conclusion reached, to dé- 
cide the effect of the statute of limitations upon the transaction of 
October, 1910, or the claimed want of creditors who are in a posi- 
tion to successfully assail that transaction, and furnish proper rep- 
résentation to the trustée in bankruptcy in his endeavor to do so. 

The decree of the District Court will be reversed, with directions 
to dismiss the bill at the trustee's costs. If there is an equity in the 
securities in controversy over and above what the executors were 
compelled to pay on account of their intestate's indorsement, the 
trustée, on proper appHcation and tender, should be permitted to 
redeem them from the executors. 
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CENTRAL OF GEORGIA ET. CO. v. BLOXJNT et al. 

(Circuit Court of Appeals, Flfth Circuit. January 8, 1917.) 

No. 2954. 

1. Landlord and Tenant iS=»39 — Lease — Considération. 

Wliere an Interstate carrier leàsed to a manufacturer of wagons and 
buggies a site for his factory which was worth more than $5,000, and 
had a rental value of $300, for a term of 20 years, wlth an option for re- 
newal, by a lease which reserved no rent, but provlded that the tenant 
should save the lessor harmless from liabillty, caused or Increased by the 
tenant's use of the premises, and should furnlsh, f ree of expense to the 
lessor, a lease for the right of way for a spur track from the lessor's Une 
to the factory, which the lessor could use for its own purposes when It 
was not required for the use of the tenant, and further provlded that the 
tenant would not asslgn the lease, except to another manufacturer which 
shipped approxlmately the same amount of frelght, and so far as it 
could would bill ail frelght shipped to it and ail shipped out by it over 
the lessor's Unes, the considération for the lease was clearly the business 
which the carrier expected to dérive from the tenant, not the other agree- 
ments which the tenant undertook to perform, which were mère incidents 
of the tenancy. 

[Ed. Note. — For other cases, see Landord and Tenant, Cent. Dlg. §| 
101-103; Dec. Dig. <@=>39.] 

2. Carkiebs <S=>32(2) — Rates — Discrimination — Frbe Lease of Factort Site. 

Such a lease conferred on the tenant, as shlpper, a bonus or beneflt 
which the carrier could not confer on other shlppers of like articles, and 
was therefore Illégal under section 2 of the àct to regulate commerce 
(Act Feb. 4, 188T, c. 104, 24 Stat. 379 [Comp. St. 1913, § 8564]), making 
the carrier guilty of unjust discrlmlnatioa If by any rebate or other devlce 
it charges one person less for any services rendered In the transportatlon 
of the property than It does others for a like service, and the Elklns Act 
(Act Feb. 19, 1903, c. 708, 32 Stat. 847), maklng it an ofCense to give or re- 
ceive any relbate, concession, or discrimination In respect to the transpor- 
tatlon of property whereby it shall be transported for less than that men- 
tioned In the publlshed tarifl, or whereby other advantage Is given or 
discrimination practlced. 

[Ed. Note, — For other cases, see Carriers, Cent. Dlg. § 84; Dec. Dlg. 
«S=>32(2).] 

3. EsTOPPEL <S=52 — Illégal Transaction. 

A party to a transaction prohlbited and penallzed by law cannot estop 
himself from setting up its invalldity. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 121-125, 127; 
Dec. Dig. ®=>52.] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia ; Wm. T. Newman, Judge. 

Suit by the Central of Georgia Raihvay Company against B. M. 
Blount and another. From a decree sustaining défendants' motion 
to dismiss the bill, plaintiiï appeals. Reversed. 

This is a suit in equity, brought by the appellant, Central of Georgia Rall- 
way Company, against the appellees, B. M. Blount and Blount Buggy & Car- 
rlage Company, a corporation. The foUowlng is a summary of the averments 
of the blU : 

The plaintiff Is a common carrier engaged In Interstate commerce and in 
intrastate commerce in Georgia. The défendant corporation Is engaged in 

@=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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the manufacture of wagons, buggles, etc., havlng Its plant on the Une of 
the plalntiff's road at or near the town of East Point, Ga., and both the défend- 
ants receive over the plalntiff's road large shipments of material from within 
and wlthout the state of Georgla, and are constantly engaged in shlpplng over 
the plalntiff's road to points both within and wlthout the state of Georgla the 
finished product of said plant, to wlt, wagons, buggles, etc. By wrltten con- 
tract entered Into in Aprll, 1903, between the plalntiff and the défendant B. 
M. Blount, the former leased to the latter the tract of land, contalnlng about 
.51/9 acres, upon whlch the défendant corporatlon's manufacturlng plant is 
located. Thls lease was for the term of 20 years, wlth the privilège of renewal 
for an addltlonal perlod of 20 years under the same terms and conditions, at 
the option of the lessee, hls helrs and assigna. The lease stlpulated for the 
érection and completlon of sald plant not later than January 1, 1904, and that 
at no tlme during the term should the leased premises be used for any other 
purpose than that of the business mentioned, or some other business requlrlng 
the receipt and shlpment of frelght lu volume substantially equal to that en- 
terprise. The lessor agreed to construct and furnish ail material to lay com- 
plète, free of cost to the tenant, except as hereinafter stated, a spur track ex- 
tending from a point on the lessor's Une tUrough property not owned by it to 
a point on the leased tract. The lessor agreed that, If It was found practicable 
for it to obtain a release of the leased land from a mortgage coverlng it at 
any time during the term, it would sell and convey it to the lessee at the price 
of $1,000 per acre, but It was stipulated that thls provision was not to be 
considered or construed as binding the lessor, Its successors or assigns, to 
mal^e such sale and conveyance unless It Is considered by the lessor entirely 
practicable and feasible to do so. There was a stipulation forblddlng, without 
the wrltten consent of the lessor, the assignment of the lease and the subletting 
of the whole or any part of the plant or leased land to any one other than 
the défendant corporation or the Whlte Hlcliory Wagon Manufacturlng Com- 
pany, aaother corporation. At the expiration of the lease the tenant is to own 
ail improvements plaeed on the premises by hlm and to remove them from 
the premises. The lessor was given the rlght to termlnate the lease by 
givlng 30 days' wrltten notice of its désire to do so whenever the tenant falled 
to carry out In good falth any of Its covenants, or to continue the business on 
the leased land as contemplated by the lease. The tenant agreed to furnish, 
or cause to be furnished, free of expansé to the lessor, a lease to a rlght of way 
for said spur track where it ran over land not belonglng to the lessor, and the 
lessor was to hâve the use of that spur track for ail other purposes whlch 
Bhall not interfère with the tenant's use of it. The lessor reserved the rlght 
to remove that spur track at Its pleasure. The lessee agreed to save and hold 
harmless the lessor, Its successors and assigns, from ail damage, Injury, or 
llabllity that may arise from the destruction or Injury of any building, im- 
provement, or personal property of any description, by flre or from any other 
cause whatever, when such damage, injury, or llabllity is caused or Increased 
by reason of the occupancy of the leased land and the construction and use 
of sald spur track. There was no rental In terms reserved, and the concludlng 
provision of the lease was the following: "It is also understood and agreed, in 
considération of the covenants herein agreed to be kept, that the tenant will 
route or caused to be routed, whenever the rlght to do so rests wlth the tenant, 
via the Unes of the rallvvay company and the Océan Steamshlp Company of 
Savannah, their successors and assigns, ail shipments of frelght made either 
by, to, or for account of hlmself, hls helrs or assigns, whenever the lawful 
rates and facllities are equal, where such shipments of frelght are made from 
or to points reached by the sald Unes and thelr connections: Provlded, the 
tenant shall hâve the routing of shipments (It being understood that purchas- 
ers of and sellers to the tenant may direct other routes), and further provlded 
that such routing shall not delay or otherwlse interfère wlth the interests or 
business of the tenant." 

The bill as amended contalns the following averments: "The lease In ques- 
tion was granted by the complainant to the défendant in pursuance of a pollcy 
of the complainant of eneouraging the location of Industries along Its Unes 
et railroad in order that its traffic might be Increased. The considération of 
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the lease is grossly less than the falr and reasonable rental value of the 
ptemlses ; its real Intention belng to give the défendant the premlses rent 
free. The i)rovlsions in the lease as to the acquiring of right of way, and 
as to giving the lessee the condltional option to purchase the property, were 
for the benefit of the lessee, and not for the benefit of the complainant. 
Nelther the complainant nor the lessee contemplated any other benefit to the 
complainant than that of Increasing Its frelght trafflc. The object of com- 
plainant in grantlng to the défendant the use of its property refit free, or at 
a nominal rental, was not to create an unjust discrimination ; but the lease 
waS made in good falth, and the allowilig of the défendant to use Its property 
rent free, or at a nominal rental, was not made with the intention of violating 
any làw or public poliey. NeverthelesS complainant is advised and belle ves, 
and so charges, that the légal and practical etïect of its allovvlng the défendant 
to use its' property rent free and wlthout charging It a falr prlce for the use 
of its prbperty Is to create a discrimination In favor of the défendant, and 
to gIve the défendant an undue and unlawful préférence, and to subject other 
shlppèi-s àïong its Une and other localltles to an undue and ùtlreasonable 
préjudice and disadvantage In the respect that, while other shippers of the 
same.and Uke commodltles from différent localltles on the defendant's Unes, 
in commerce between the several states, hâve to provide the premlses on which 
to erect their plants at thelr own cost, the complainant, In efCect, by the lease 
in question, gîves to the défendant the use of a portion of its ovi-n premlses 
reht free, or at a rental so nominal as to be practically prefereiitlal In defend- 
ant's fàvôr. There are along the Unes of the défendant company a number of 
othèr shippers in Interstate commerce engaged In Uke business to that of dé- 
fendant and shlpplng over the complalnant's Unes commodltles of the same 
and simllar nature as thOse shipped by the défendant, and the complainant 
cannot and ddes not extend to thieffi'thé same privilège. Furthermoré, the 
complainant has flled and pubUshed the printed tariffs provlded for by sec- 
tion 6 of the act of Congress commonly knoVirn as the Interstate Commerce 
Act, and the tariffs so flled do not provide for the extension to shippers of any 
su ch privilège as that accorded to the défendant under the terms of the lease 
In question, nor can the complainant reàsonably file a tarlff grantlng suçh 
privilège geherally to shippers over its linés ; and complainant Is advised, and 
so ('•hargeg, that for this reason sâld lëase Is unlawful aiid void, and that it 
is vloltttive of said act of Congress for It or for the défendant to comply with." 
It also wàs averred that the reasonable rental value of, the leased premlses Is 
.Ï-SPO, or other large sum, and that the plaintlff has made repeated demands 
iiI)on the défendants to reâdjust the leasé contraet, so that the plaintlff wIU 
reoelve a reasonable rental from the premlses, and that thèse demands hâve 
b'éen refused by the détendants. The {jiU prjiyed that the lease contraçt be 
canceied and deîlvered up, or, in the , aiternatîve, that, if the défendants elect 
tb remain in the leased premlses, the lease be reformed, so that it will not allow 
thé défendants a si)P''ial l'ii-n-ijfino nrid wUl nrovide for the payment to the 
nlalntlflf of a reasonable rental. It also contalned other prayers for spécial and 
gênerai relief. 

The défendants moved the dlsniissal of the blU upon the foUowIng grounds, 
stated agalnst It as a whole: "The allégations of fact made In said pétition, 
when taken in connection with the provisions of the lease contraet, copy of 
which Is attached thereto, do not .show that there is no considération moving 
to complainant, except the routing of Inbound and outbound frelght, and do 
not show that a continuance of the lease Is unlawful and amounts to an un- 
lawful préférence. The allégations of tact made In said pétition, when taken 
in connection with said exhibit, show that there were valuable and lawful 
considérations therefor, other than the considération pf the shlpments of 
frelght thereln mentioned, to wlt, the furnishing of the right of way for the 
spur track mentioned in paragraphs 3 and 8 of said exhibit, the érection of 
a manufacturing plant on the lea-sed land contalned in paragraphs 2 and 7 of 
said exhibit, the provision as to the sale of said leased land contalned In par- 
agraph 4 of said exhibit, and the covenant to save harmless the railway com- 
pany contalned In paragraph 9 of said exhibit. That portion of the considéra- 
tion of said lease, expressed In paragraph 10 of said exhibit, as to the routing 
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of frelght, was not and Is not contrary to law, and did not and dpes not 
amount to an agreement for an unlawful préférence or for a rebate on frelghtn 
to and for the défendants, because the same provides for such routlng only 
when the lawful rates and fadlitles are equal. Because the complainaat, hav- 
Ing executed the said lease and havlng thereby Induced and moved the de- 
fendant to erect the manufacturlng plant and build up a business therefrom 
of great profit, is estopped to clalm and obtaln, from the court of equity, Its 
intervention to cancel or reform said lease." 
Tbis motion to dismiss vas sustained, and the plalntlfl appeala. 

A. R. Lawton, T. M. Cunningham, Jr., and H. W. Johnson, ail of 
Savannah, Ga., and John D. Little, Arthur G. Powell, Marion Smith, 
and M. F. Goldstein, ail of Atlanta, Ga., for appellant 

John L. Tye, Henry C. Peeples, and John A. Hynds, ail of Atlanta, 
Ga., for appellees. 

Bef ore PARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

WALKER, Circuit Judge (after stating the facts as above). The 
terms of the motion to dismiss indicate the absence of any intention 
to question the sufficiency of the bill upon any ground other than its 
asserted failure to show the légal invalidity of the attacked lease 
contract, and that the plaintifï is estopped to bring that instrument 
into question. We shall deal with the controversy as the parties 
hâve chosen to présent it, confining ourselves to a considération of 
the questions raised by the motion to dismiss. 

[1] The terms of the lease, and averments in the bill of circum- 
stances attending the making of it, show that the lessee, or his Per- 
sonal représentative or authorized assign, was to hâve the use for the 
period of 20 years, which at the tenant's option could be extended 
to 40 years, of a manufacturing site containing more than five acres, 
presumably worth $1,000 per acre, the price stated in a stipulation 
evidencing a contemplated sale and conveyance of it by the lessor to 
the lessee, and having an annual rental value of $300 or more. The 
contract does not in terms provide for the payment of any rent. It 
is suggested that a compliance with certain obligations imposed upon 
the tenant by the lease is to be regarded as a substitute for money 
rent. The undertaking of the lessee to save the lessor, its succes- 
sors and assigns, harmless from damage, injury, or liability caused 
or increased by reason of the tenant's occupancy of the leased prem- 
ises and use of the spur track, could not hâve the efïect of compensat- 
ing the lessor to any extent for the use of its manufacturing site. The 
extent of its opération was to save the lessor from loss occasioned 
by the tenant's use of the leased land and of the spur track. A com- 
pliance with the lessee's obligations to furnish, or cause to be fur- 
nished, free of expense to the lessor, a lease to a right of way for 
the spur track where it ran over land not belonging to the lessor, 
and to allow the lessor to use that track for its own purposes, when 
this did not interfère with the tenant's use of it, could not well be 
mistaken for the équivalent of an annual raoney rental of $300 or 
more for the manufacturing site. The spur track belonged to the 
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lessor, jvas.constructed and maintàitied by ît at its own expense, and 
^yas par,tly pn its land and partly on another's. Theright of the les- 
sorto use its owa track for its own:purposes only when this did not 
int«rfei-e'v/ith -the tenant's unréâtrictedright to usC' it is, to say the 
lea,st, such a contingent and ëqùivocàl benefit that its value must 
be litflë, îf any, more than nomiriài, considering thé lessor's outlay 
involved. Other provisions of theilease make it plain that the parties 
tp it.did not understand, or intend that a compliance with the lessee's 
obligiatiôhs ju'st mentionéd would ampunt tp an agreed reasonable and 
adèiqiiàte rehtal for the leased traci The right to continue the oc- 
cupation and use of tjie leàsed prèrnises was distinctly made depend- 
eiiî'tipdn the coîitinued Opération thereon of the manufacturing plant 
stipulated for, "or some other business requiring the receipt and 
shipment of freight in volume substantially equal to sueh enterprise," 
and upon the continued carrying out in good faith of the stipulation 
in regard to the routing by way of the lessor's railway of ail ship- 
ments of freight made by, to, or on account of the lessee, his heirs 
or assigns. 

It cannotbe supposed that the lessee would bave bound himself by 
thèse stipula-tions if he had considered that a compliance with other 
obligations imposed upon him and his assigns by the lease amounted 
to the payment of an adéquate rental. The whole ténor of the lease 
leaves no room for reasonable doubt that the provisions of it looking 
to the bringing about of a continued preferential treatment of the 
lesSOr by the tenant in the matter of the shipment of freight consti- 
tuted, if not the sole, at any rate the controlling, substantial induce- 
ment to the lessor for allowing its land to be occupied and used with- 
out the payment of rent. Nor is it to be doubted that to the extent 
that the tenant escaped the payrrient of a reasonable adéquate rental 
there wàs a déduction from the sum of thé tariff rates paid on ship- 
ménts of freight to and from it over the lessor's railway. It is ap- 
parent, from the terms of the lease and from the averments of cir- 
cumstances attehdirig the making of it and performance under' it, 
that its f allure to provide for the payment of rent was a concession 
to the lessee ; and that this concession or discrimination was in re- 
spect of the transportation of property in Interstate or foreign com- 
merce by the lesSor common carrier is to be inferred from the fact 
that it was to continue only so long as there was a continuance of 
shipments of that kind to and from the tenant over the lessor's rail- 
way. The stipulations just referred to stand in the way of regarding 
the transaction as merely the furnishing by a landowner of a free 
site for a manufacturing plant because of the benefits expected to 
resUlt from a hoped-for enhancement of property values. Hère the 
right to use the site on the stipulated terms ends when it ceases to 
bè occupied by a shipper of freight over the common carrier donor's 
line of railway, or upon the occupantes failure, when it is reasonably 
praCtîcable to do so, to continue to route or cause to be routed by 
way of the donor's railway ail shipments of freight undcr the oc- 
cupant's control, including such shipments as might be routed other- 
wise. 
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[2] It is made to appear that the lease in question operated to confer 
a bonus or benefit on the lessee, or his assigns, as a shipper of freight, 
"which the carrier did not and could not confer on other shippers, 
and had the effect of making the rates paid on shipments controUed 
by the tenant less than those named in the lessor's published and 
filed tariffs. "By section 2 of the act to regulate commerce the car- 
rier is guilty of unjust discrimination, which is prohibited and de- 
clared unlawful, if by any rebate or other device it charges one per- 
son less for any service rendered in the transportation of property 
than it does another for a Uke service. The Elkins Act makes it an 
offense for any person or corporation to give or receive any rebate, 
concession, or discrimination in respect to the transportation of prop- 
erty in interstate commerce whereby any such property shall be trans- 
ported at a rate less than that named in the published tarifï, or where- 
by any other advantage is given or discrimination is practiced." 
United States v. Union Stocl^ard, 226 U. S. 286, 307, 33 Sup. Ct 
83, 89 (57 L. Ed. 226). Averments of facts contained in the bill show 
that the lease operated to violate the statutory provisions mentioned 
and summarized in the quotation just made. The conclusion reached 
that it is invalid, we think, is well supported by authority. United 
States v. Union Stock Yard, supra; Cleveland, C, C. & St. L. Ry. 
Co. v. Hirsch, 204 Fed. 849, 123 C. C. A. 145 ; LouisviUe & Nashville 
R. Co. v. Mottlev, 219 U. S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 
L. R. A. (N. S.)'671. 

[3] It bas not been attempted in argument to support the ground 
of estoppel stated in the motion to dismiss. A party to a transac- 
tion prohibited and penalized by law cannot estop himself from set- 
ting up its invalidity. McCutcheon et al. v. Merz Capsule Co., 71 
Fed. 787, 19 C. C. A. 108, 31 L. R. A. 415. 

In our opinion the bill was not subject to be dismissed on either 
of the grôunds stated in the motion made to that end. 

The decree appealed from is reversed. 
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SANFORD V. FIRST NAT. BANK OF MARYSVIIXB, KAN., et al. 

(Circuit Court of Appeals, Elghth Circuit. November H, 1916. BeLearlng 
Denled January 15, 1917.) 

No. 4586. 

1. MoNET Received C=>1 — Recovbby — Natubb of Riqut. 

The riglit to recover money had and recelved is équitable, and to pre- 
vall the plalntlff must sbow that In good conscience he Is efetltled to 
the money. 

[Ed. Note. — For other cases, see Money Recelved, Cent. Dlg. § 1; Dec. 
Dig. <©=>!.] 

2. COEPOBATIONS i©=»376 — POWEKS — PUBCHASE OF OWN STOCK. 

In the absence of constltutlonal or Statutory prohibition, corporations 
hâve inhérent power to buy, to sell, and to retire thelr own stock. 

[Ed. Note.— For othêr cases, see Corporations, Cent. Dig. § 1530; Dec. 
Dlg. ®;=376.] 

3. COBPOBATIONS ®=>376— SÇIT BT MiSTAKE TO Recover Monet Paid. 

Paynients made by a corporation on notes executed by it la good falth, 
when Suivent, in payment for Its own stock, canoot be recovered by Its 
trustée In barikruptcy, representing credltors who became such after the 
■ purchase. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. § 1530; Dec. 
Dig. ®=9376.] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. PoUock, Judge. 

Suit in equity by W. H. Sanford, trustée in bankruptcy of the W. 
O. Craig Manufacturing Company, against the First National Bank 
of Marysville, Kan., and others. Decree for complainant, from which 
he appeals. Affirmed. 

See, also, 201 Fed. 548. 

E. H. Gamble, of Kansas City, Mo., for appellant. 
D. R. Hite, of Topeka, Kan. (D. W. Mulvane and C. E. Gault, both 
of Topeka, Kan., on the brief), for appellees. 

Before SMITH and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. On June 13, 1902, the Siloam Springs 
Cold Storage & Ice Company was regularly incorporated under the 
laws of the state of Arkansas. Its capital stock was $50,000, divided 
into 2,000 shares, of the par value of $25 each. Its powers were to 
do a gênerai ice and cold storage business. It purchased a seven- 
acre tract of ground at Siloam Springs, Ark., and erected thereon 
an ice and cold storage plant, and equipped and operated the same. 
The stockholders were various persons of Siloam Springs. 

June 11, 1909, W. O. Craig and E. F. Pumphrey bought the entire 
capital stock of the corporation from R. S. Morris, as trustée, and new 
certificates for 500 shares each were issued to them and their wives. 

July 20, 1910, Théodore H. Polack acquired the stock formerly 
owned by Pumphrey and wife. The new certificates were issued as 

â=»For other casea see same toplc & KET-NUMBER in ail Key-Numbered Digesta & Indexea 
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follows: 597 shares to Florence E. Polack (wife of Théodore), and 
402 shares to Théodore H. Polack. One share was issued to F, E. 
Davey to qualify him. 

During the two or three weeks immediately succeeding his acquisi- 
tion of this stock, Mr. Polack negotiated with several parties for the 
sale of the same. Among thèse was Mr. W. O. Crajg, the owner of 
the other half of the capital stock. An agreement of sale was made 
between Craig and Polack shortly prior to September 3, 1910. The 
purchase price was $15,000. Mr. Polack then said to Mr. Craig that, 
since Mr. Craig's entire interests were centered in the Siloam Springs 
Cold Storage & Ice Company, he thought the sale should be made 
to the corporation, and the corporation should secure with its prop- 
erty the payment of the purchase price. To this Mr. Craig assented. 
Accordingly, on September 3, 1910, a resolution was unanimously 
passed at a stockholders' meeting of the corporation, at which the 
entire stock was présent, authorizing the purchase of the Polack stock. 
In payment therefor two notes were given, for $8,750 each, payable 
in one and two years, with interest at 6 per cent., making an aggre- 
gate of $17,500. The $2,500 over and above the $15,000 purchase price 
for the stock consisted of a $2,500 note owing by the corporation to 
the Marysville Bank for a loan of money, payment of which was as- 
sumed by Polack. The notes were secured by a second mortgage 
on the entire property of the corporation, and the same was immedi- 
ately filed for record. The certificate of stock for 597 shares stand- 
ing in the name of Mrs. Polack was assigned to the corporation and 
pasted on the stub of the certificate, and has ever since remained 
in this stockbook. The certificate for 402 shares issued to Polack 
himself were assigned to the corporation, but were then redelivered 
to Mr. Polack as additional security for the notes, and the certificate 
is now attached to the unpaid renewal note still outstanding. This 
transaction left Craig and wife the sole owners of the stock of the 
corporation, and from that time on Craig treated the corporation as 
his alter ego for business purposes. Its name was soon thereafter 
changed to the "W. O. Craig Manufacturing Company." 

Immediately after receiving the notes and mortgage, made in the 
month of September, 1910, Polack sold and transferred the same, by 
an unrestricted indorsement and for their face value, to the firm of 
Fulton & Hohn. Fulton at the time had knowledge of the fact that 
thèse instruments had been given by the corporation in payment of 
the purchase price of its stock. 

October 15, 1910, Fulton, representing the firm of Fulton & Hohn, 
sold to the First National Bank of Marysville the $8,750 note due 
in one year, for its face value. At the time of this transaction Ful- 
ton was cashier of the bank, and acted in its behalf in purchasing the 
paper. He thus acted in a dual capacity. On the one hand he repre- 
sented the firm of Fulton & Hohn in the selling of the paper, and on 
the other he represented the bank as its cashier in its purchase. No 
other officer or agent of the bank had any notice or knowledge that the 
note had been given by the Storage Company as a part of the purchase 
price of its stock. Fulton's interest being adverse, his knowledge 
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would not be imputed to the bank. This disposes of one of the notes, 
and places it in the custody of the bank as a good-faith purchaser in 
the sensé that that term is used when.applied to property. Counsel 
for appellant, however, insists that tbe bank cannot be given the rights 
of a good-faith purchaser of negotiable paper, because the note con- 
tains conditions which render it nonnegotiable. Kobey v. Hoffman, 
229 F^ed. 486, 143 C. C. A. 554. But, without deciding the question, 
we shall dispose of the case upon the assumption that counsel's posi- 
tion is correct. 

In December, 1910, the plant of the Siloam Springs Cold Storage 
& Ice Company was partially destroyed by fire. Insurance was col- 
lected in the amount of $54,356.56. ^ Out of this the corporation paid 
ail its gênerai creditors, excepting three, holding claims aggregating 
$430.33; it also paid the note for $8,750 held by Fulton & Hohn, in 
full, with interest. It paid $1,750 upon the note held by the Bank 
of Marysville. It has subsequently made payments upon that note 
until the principal has been reduced to $4,500. The debt is now held 
by the baiik for that amount in the form of renewal notes. After 
making the payments above referred to, at the time it collected the 
insurance money, the corporation was clearly solvent. Its only indebt- 
edriess was the $7,000 which it oyveé. the bank, as a balance on the 
$8,750 note, and the $430.33 due to gênerai creditors. It had on hand 
cash, $19,749.37, and salvage on the plant, and real estate of the value 
of $15,000, and $5,000 bills receivable. It rebuilt its plant. The new 
plant had double the càpacity of the one that was burnt, and was, in. 
the opinion of the master and the trial court, too large for the busi- 
ness of the community in which it was located. It was completed in 
May; 1911, and down to that time the corporation continued to be 
solvent It afterwards gave a mortgage for $30,000 upon its entire 
property. The holder of that mortgage in July, 1912, brought suit 
for its foreclosufe, and caused a receiver of the estate of the corpora- 
tion, to be appôinted. July 27, 1912, the corporation was adjudicated 
a bankrupt, and the plaintiff herein was elected trustée. 

The présent action was brought against the First National Bank 
of : Marysville, Kan., E. R. Fulton, and H. A. Hohn, Théodore H. 
Polack, and Florence E. Polack, to recover, with interest, ail sums 
paid by the corporation on account of the notes given to Polack as the 
purchase price of the stock. The case was referred to a master, who 
made elabOratè findings of fact. His conclusion was that judgment 
should be entered in favor of plaintiff for the $430.33 owing to cred- 
itors who were such at the time the stock transaction occurred, and 
that the action should be dismîssed as to the balance of the claim. 
Exceptions weré filed, and the cause was heard before the trial court 
upon the report and exceptions. The court overruled the exceptions, 
confirmed the report, entered judgment in favor of plaintiff for $430.- 
33, and disallowed ail other claims. The plaintiff appeals. 

The brief contains no spécifications of the errors upon which appel- 
laiit relies, as fequired by rule 24 of this court (150 Fed. xxxiii, 79 
Ç. C. A. xxxiii). Considering the state of the record, and the con- 
fused manner in which the case is presented, we might very properly 
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refuse to examine any of the matters discussed in the brief, and sim- 
ply affirm the judgment. Sovereign Camp of Woodmen v. Jackson, 
97 Fed. 382, 38 C. C. A. 208 ; City of Lincoln v. Street Light Co., 59 
Fed. 756, 8 C. C. A. 253; Western Assurance Co. v. Polk, 104 Fed. 
649, 44 C. C. A. 104. We hâve, however, examined the case suffi- 
ciently to satisfy ourselves that no substantial injustice was done by 
the trial court. 

The case may be looked at under two headings : First, the pay- 
ments made to the bank and to the firm of Fulton & Hohn ; second, 
the liability of Théodore H. Polack and Florence E. Polack by rea- 
son of the notes and mortgage given to them by the corporation as 
the purchase price of their stock. 

[1] As to the payments made to thè bank and the firm of Fulton & 
Hohn, there is clearly no ground of liability. They held the promis- 
sory notes of the corporation, for which they paid full value. It is 
possible that the corporation might hâve resisted their payment. Upon 
that question we express no opinion, as some of the notes are now in 
litigation. The corporation, however, did not resist the collection of 
the notes. It made the payments voluntarily. We are at a loss to 
under stand upon what ground those payments can be recovered. 
There was no fraud, no mistake, and, as between the corporation and 
the parties receiving the payments, no illegality. The right to recover 
money had and received is équitable. To prevail the plaintifï must 
show that in good conscience he is entitled to the money. That has 
been estabhshed law for more than a century. It was never more 
plainly stated than by Chief Justice Mansfield in the case of Moses 
V. Macferlan, 2 Burrow, 1005 ; s. c, 2 Keener's Cases on Quasi Con- 
tracts, 361. The great Chief Justice there said: 

"Thls klnd of équitable action to recover back money whlch ought not in 
justice to be kept Is very bénéficiai and therefore much encouraged. It lies 
only for money which, ex œquo et bono, the défendant ought to refund: It 
does not lie for money paid by the plalntiff, which is claimed of him as pay- 
able in point of honor and honesty, although it could not hâve been recovered 
from him by any course of law — as in payment of a debt barred by the stat- 
ute of limitations, or eontracted during his infancy, or to the extent of prin- 
cipal and légal Interest upon a usurious contract, or for money fairly lost at 
play; because in ail thèse cases the défendant may retain it with a safe con- 
science, though by positive law he was barred from recovering. Bxjt it lies 
for money paid by mistake, or upon a considération whlch happens to f ail or 
for money got through imposition (express or implied) or extortlon, or op- 
pression, or an undue advantage taken of the plaintifE's situation, çontrary to 
laws made for the protection of i>ersons under those circumstances. 

"In one word, the gist of this klnd of actlbh is that the défendant, upon 
the circumstances of the case, is obliged by the tles of natural justice and 
«quity to refund the money." 

This language has been quoted and approved in counfless décisions 
both in England and in this country. The cases are coUected in Profes- 
ser Keener's work on Quasi Contracts, page 26 et seq. Thèse pay- 
ments are not afïected by the so-called "trust fund" doctrine, as applied 
to corporate stock. That doctrine bas never been held to f orbid a cor- 
poration, which is solvent and a going concern, to pay its debts. A 
corporation thus situated hàs ail the powers over its property which an 
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individtjal has. HoIIins v. Brierfield Goal& Iron Co., 150 U. S. 371, 
14Sup;Ct. 127,38I..Ed. 1113. 

[2] Appellant has a bétter case agàinst Mr. and Mrs. Polack. There 
is considérable conflict in the décisions of the courts as to whether a 
corporation has power to.purehase its own stock. The rule, sustained 
by the weight-of American authority, was stated as follows by this court 
in Burnes v. Burnes, 137 Fed. 781, 789, 70 C. C. A. 357: 

"In ' the absence of constltutlonal or statutory prohibition, corporations 
bave inhérent power to buy, to sell, and to retire their own stock." 

See, also, Allen v. Francisco Sugar Co., 193 Fed. 825, 114 C. C. A. 
453 ; Atlanta, etc., Association v: Smith, 141 Wis. Z77 , 123 N. W. 106, 
32 L. R. A. (N. S.) 137, 135 Am. St. Rep. 42; Fitzpatrick v. MçGregor, 
133 Ga. 332,è5 S.':E. 859, 25 L. R. À. (N. S.) 50, and note. 

Thé statutes bf Arkansas do nôt' prôhibit such a purchase. Section 
860 of the Arkansas Statutes (Kirby's Dig.) providés that : 

"Any corporation organized under thé laws of this state may reduce Its 
capital stock, dther by releasing Unpald' subscrlptions for stock, or by refuhd- 
Ing to shareholders a portion bf thé amonnt paid in by them." 

Such réduction must be made by resqlutioft, and a copy of the resolu- 
tion filed as arj amendmfint to thC; charter, and other published notice 
giyen thereof . The statute also çontains this provision : 

"Provided that no such réduction shallaffect or in any way impair the 
rights of any person who is ot creéitor of aucfi, corporation at the time the 
réduction is made." 

[3] Wè think it is plain, thérefore, that the corporation had power 
to purchase its stock. But that does not take us far in the décision of 
a concrète case. Whether an exercise of such power will bè approved 
or condemned must dépend upon the facts of the particular case. Most 
of the confusion in the décisions haè been caused by attempts to lay 
down universal rules. Wâs there a. fraudutent purpose to injure exist- 
ing créditors, or other stockholders, ox future créditors? Was the 
necessary resuit of the transaction. to-produce such injury? Did the 
injury resuit immediately, or did it resuit ■ remotely and become cora- 
mingled With other events, sô as to leave the question in doubt as to 
whether the stock purchase was the réal causé of the alleged injury? 
Was the corporation insplvent at the time, or did the transaction pre- 
cipitate its insolvency? Thèse are some of the considérations that hâve 
coritrollèd courts in condemning or sustaining the purchase of its own 
stock by a corporation. 'VVhen the façts of the présent caSe are lopked 
,,at, w.e tbink the case was,properly deçided. There was no actùàl fraud 
upon either créditors or stockholders. The corporation was solvent at 
the time, and continued to be so for more than a year thereafter. Ail 
existing créditors weré f ully paid, or provision made for their payment, 
by the décision of the lower court. The real cause of the corporation's 
insolvency was not the stock purchase; but the branching out into new 
and improvident business enterpriisesi. AU the créditors who are now 
represerited bythe plairitiff, extended'tbeir crédit in the promotion of 
such hew enterprises. Thèse are the considérations which owght to 
contrôl, and we think they sustain the action of the trial court. The 
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case of Lefker v. Harner (Ark.) 186 S. W.: 75, much relied on by ap- 
pellant, involved a trust company, and turned upon a statute peculiar to 
such corporations. For that reason it is not in point. 

Appellant relies upon sortie other transactions, but none of them hâve 
more merit than the one which we bave discussed. 

The decree is affirmed. 



LAWTON et al. v. DARGAN. 

In re HARTSVILLE WOOD MFG. CO. 

(Circuit Court of Appeals, Fourth Circuit. December 6, 1916.) 

No. 1455. 

NOVATION <S=>10 — CCAIMS — ReLEASE. 

Where the holders of ail the stock of a corporation, who also held notes 
given by it for large amounts, sojd the stock to the manager of the busi- 
ness and surrendered the notes In considération of the nianager's agree- 
ment to pay the agreed price out of the proceeds of the business and 
to pledge the stock as seeurity for sucli payments, the former stockhold- 
ers could not, after the bankruptcy of the corporation in a year, assert 
clalms against the estate on the theory that they retalned their claims 
again.st the corporation and that the manager's agreement was that the 
corporation would pay those clalms to the estent and in the manner 
agreed. 

[Ed. Note. — For other cases, see Novation, Cent. Dlg. § 10; Dec. Dlg. 

<S=9lO.] 

Appeal f rom the District Court of the United States for the Eastern 
District of South Carolina, at Charleston, in Bankruptcy; Henry A. 
M. Smith, Judge. 

In the matter of Hartsville Wood Manufacturing Company, bank- 
rupt. From an order of the District Court disallowing the claim of J. 
J. Lawton and another as trustées against the estate of which B. D. 
Dargan was trustée, the claimants appeal. Affirmed. 

F. L. Willcox, of Florence, S'. C, and Ë. O. Woods, of Darlington, 
S. C. (Willcox & Willcox and S. M. Wetmore, ail of Florence, S. C, 
on the brief), for appellants. 

George E. Dargan, of Darlington, S. C, for appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

ROSE, District Judge. The appellants seek the allowance of a 
claim against the bankrupt estate. They will be called the "claimants" ; 
the appellee, the "trustée" ; the Hartsville Wood Manufacturing Com- 
pany, the "bankrupt." The last-named is a South Carolina corpora- 
tion organized in 1903, in which year it began business. It never 
thrived. Its six stockholders kept it afloat by lending it money with 

4=9For otber cases see same toplc & KSY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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whîch to pay what it owed others. For their advances they took its 
promissory notes. By 1909 thèse aggfegated nearly $54,000. They 
then made up their minds to stop sending good money af ter bad and to 
get back as much as they could of that which they had lent it. The 
claimants, two of their own number, were èelected by them to act as 
trustées for ail. In some informai way the claimants were put in 
charge of the bankrupt and of its property. It made a deed of its real 
estate, plant, and machinery to them. Thèse were sold for something 
under $15,000, and the proceeds were divided among the stockholders. 
The bankrupt's merchandise and accoùnts and bills receivable re- 
mained. The claimants wanted to turn them into money. One Léon 
W. Coker had been bankrupt's manager. He thought that its losses 
had been incurred in manufacturing. Its shutting down threw him 
out of employment. He was without means of his own. He hoped 
that, if on easy terms as to payment he could buy its goods and ac- 
coùnts, he could make a living by continuing the merchandising branch 
of its business, especially if he could do so in its name and with its 
crédit. As its dëbts to outsiders had always been paid, it had a f air 
standing in the mercantile world. The claimants did not want to sacri- 
fice its merchandise at a forced sale. They were unwilling to under- 
take the troublesome and unprofitable task of collecting the accoùnts 
of a concern which had gone out of business. Coker, who will be called 
the "buyer," knew more about its goods and its customers than any 
one else did. He and the claimants struck a bargain. He was to get 
ail that. was still in bankrupt's name. He was to give for it the figure 
at which it stood on bankrupt's books. He, of course, could not pay 
for it in cash, or in any other way except as and when he could get the 
money to do soout of it or out of the profits which his skill and energy 
enabled him to make from it. The most that he could promise to do 
was to pay small sums at fréquent intervais. Accordingly, he bound 
himself to give the claimants $350 a month until the purchase price of 
$13,700, with interest at 7 per cent.; was fully paid. 

How was he to get title to that which he had bought? That was 
everything the bankrupt could then sell, its merchandise, the accoùnts 
due it, its good will, name, and aught else belonging to it. There was 
one, and perhaps only one, simple> easy, natural, and certain way of 
transferring it ail to him. If he bought its capital stock, he would hâve 
ail it could give. No inventories, schedules, notices to debtors or to 
creditors would be needed. AH its capital stock was accordingly 
assigned to him or to his order. The transaction could not hâve taken 
this form if the stockholders had retained their claims against the bank- 
rupt. He would not hâve agreed to pay $13,700 for the capital stock 
of a corporation which owed tO; one group of creditors at least $39,000,. 
that is $54,000 less the $15,000 received or to be received from the pro- 
ceeds of its real estate and whose net assets over and above its liabili- 
ties to persons outside the group ref erred to were not worth more than 
he was to pay. If he was to become the;Owner of that stock, the prom- 
issory notes held by its stockholders must first be cancelled. This was 
donc. When one buys stock for which he does not pay in full, it is 
usual for him to indorse over the purchased certificates to the sellers 
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to be held by them as collatéral security that the balance of the pur- 
chase price will be paid. In this case that was what was done. 

In support of their contention that the balance of the $13,700 unpaid 
at the time of the bankruptcy was a debt of the bankrupt, each of the 
claimants testified, and they put the bu)^er on the stand. They make 
mystery and confusion out of a simple matter. The buyer testifîes in 
one breath that he purchased the good will and personal property of 
the bankrupt, and the next that what he bought was its capital stock. 
The truth is he wanted the former. The surest way to obtain it was 
to buy the latter. 

One may invest many millions in the purchase of a railroad. He 
seeks its franchises, its rights of way, its tracks, its buildings, its roU- 
ing stock, and the thousand and one other things it has. Its more or 
less well engraved certificates are in themselves well-nigh valueless, but 
it is nevertheless thèse certificates he buys. If he gets ail of them out- 
standing, ail the raiiroad's possessions are added unto them. 

There was nothing done or written by the parties at the time the 
transaction was put through out of harmony with the view that the 
buyer purchased the capital stock of the bankrupt, except perhaps a 
phrase in the bond he gave for the price. In it he promised to keep 
the tangible property coming under his control insured for the pro- 
tection of the claimants, and in that connection he refers to it as that 
which he had purchased from the Hartsville Wood Manufacturing 
Company. The court below was right in holding that this tum of ex- 
pression is ail too slender a foundation to support the contention that 
the buyer never bought the capital stock. 

If is of little significance that he subsequently made such payments 
as he did make to claimants out of the bankrupt's assets and entered 
them upon its books. He was not likely to keep two sets of books, 
and less likely to distinguish closely between what belonged to him in 
his individual right and what was the property of a corporation ail of 
whose stock he owned. Men of far greater knowledge of corporate 
afïairs and of vastly greater expérience in them often lose sight of that 
distinction. 

At the time the bargain was struck between the buyer and the claim- 
ants, it seemed to be a good one for both of them. If he made his 
monthly payments for three years and four months, they would get out 
of what they sold the most they could hope in any way to realize from 
it. Even if he ceased to pay after a much shorter period, they might 
be as well ofif as they would hâve been had they auctioned off the 
merchandise and themselves attempted to collect the accounts. Unfor- 
tunately for them, the adjudication of the bankrupt folio wed in about a 
year after the buyer came into control of it. As he had no outside re- 
sources, his ability to continue payments was gone. He still owed them 
about $9,800 for which they are now seeking to hold the bankrupt 
liable. 

Some of the suggestions which hâve been put forward in support of 

their contentions require but a word. In this proceeding it would profit 

them naught to show that they had a claim against the buyer trading 

as the Hartsville Wood Manufacturing Company or àgainst a de facto 

238 F.— 20 
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corporation which was not the same as the de jure, but in some way 
had appropriated its name and had corne into possession of a part of 
its property and business. The bankrupt adjudicated is the legally in- 
corporated South Carolina corporation. We are not in this case con- 
cerned with claims against anybody or anything else. Indeed, the 
claimants in their proof of claim say it is against a corporation and 
that such corporation is the Hartsville Wood Manufacturing Company. 

There is no other theory reconcilable with what was done at the 
time ûi the transfer to the buyer which will ëerve them any better. It 
is true that the bankrupt then owed them $39,000. They might then 
hâve said to the buyer we Will give you ail the stock of the bankrupt if 
you will take hold of its affairs and try to work out of it enoùgh to 
pay us $13,700, to which amount we will reduce our claims against it, 
and we will further agrée that so long as it pays us $350 a month we 
will not press for a more rapid extinguishment of even that diminished 
principal. They could hâve made the f urther condition that he should 
guarantee or indorse the bankrupt's obligation to pay this $13,700 in the 
named installments. They say if' we had done so our rights as against 
bankrupt and buyer would hâve been what we say they are. It is per- 
f ectly natural for them, not only to argue that in substance they did 
thèse very things, but now to believe that they did. 

The évidence as to what actually took place sufficiently establishes 
that what was done was to sell the buyer the stock and to take his 
Personal obligation secured by the pledge of the stock itself for the 
price. There may hâve been reasons at that time apparently good for 
putting the transaction through in the form actually adopted. It may 
hâve been thought that à debt resting on the buyer who was not trading 
as an individual would far less seriously hamper his efforts to make 
the bankrupt's business a success, than if such debt remained a burden 
upon it. The claimants say that none of the gênerai creditors of the 
bankrupt other than themselves knew anything of their agreement with 
the buyer or of the form in which it was consummated. They argue 
that, as no one in extending crédit could hâve been influenced by what 
was done in thèse respects, there is nothing to estop them now from 
asserting that what was done was what they now think they always 
intended to do. They urge that tô say they may not prove their claim 
against the bankrupt is to deprive them of their last opportunity to 
save a little of the money they hâve expended for the bankrupt's bene- 
fit. The sufficient answer is that,.having given the transaction with the 
buyer a form which involyed certain definite conséquences, they would 
hâve the unquestionable right there to stand if they would. It follows 
that they cannot now electto assume anôther position, when to permît 
thèm so to do would take money from the creditors of the bankrupt to 
giye it to them. Moreover, the relations between a corporation and 
the individual or group of individuals who own ail its stock are so inti- 
mate, their açtuaT power over it so absolute, their ability to exercise 
that power in ail sorts of informai ways so complète, that public policy 
requires that when they hâve given one form to some transaction be- 
tween it ànd them they must'not be permitted to say that what they 
apparently did was not what they intended to do when to allow them 
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so to say would work harm to third persons who hâve dealt with the 
corporation. 

It folio ws that the court below properly held that the claimants were 
not creditors of the bankrupt, and its order disallowing their claim 
against it should be affirmed. 



FLICKWIR & BUSH, Inc., ▼. WALKONEN. 
(Carcult Court of Appeals, Thlrd Circuit. December 20, 1916.) 

No. 2152. 

1. TkiAl ,g35l78 — DiSMissAL OK NoNstnr. 

On the test whether a case is for the Jury, testlmony ft)r plalntlff mtist 
be accepted as true. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §{ 401-403 ; Dec. Dlg. 
«=»178.] 

2. Masteb and Sebvant «=3287(8)— Injtet to Sebvant — Négligence — Ques- 

tion FOB JUBT. 

Evidence In a servant'» action fpr Injury from the glvlng way of a brace 
on whlch he stépped, as to hls havlng done so at direction, of the carpen- 
ter boss to whose orders it was hls duty to conform, as to it bélng un- 
Bupported, and thls patent on Inspection, and as to duty of the boss to 
see that it was supported, held to make a case for the jury, withln Em- 
ployers* Llabllity Act Pa. June 10, 1907 (P. L. 523), aboUsblng défense of 
fellow servant, where an eœployé's Injury is caused by négligence of a 
person to whose orders be was bound to conform. 

[Ed. Note. — For other cases, see iTaster and Servant, Cent. Dig. { 1064 ; 
Dec. Dlg. <@=a287(8).] 

In Error to the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

Action by tauri Wilhelm Walkonen against Flickwir & Bush, in- 
corporated. Judgment for plaintiff, and défendant brings error; Af- 
firmed. 

Vroom, Dickinson & Bodine, of Trenton, N. J. (Joseph L. Bodine, of 
Trenton, N. J., and William G. Wright, of Philadelphia, Pa., of coun- 
sel), for plaintiff in error. 

j. Alfred Anderson, of Boston, Mass., W. Holt Apgar, of Trenton, 
N. J., and William A. Pew, of Salem, Mass., for défendant in error. 

Before BUFFINGTON and McPHERSON, Circuit Judges. 

BUFFINGTON, Circuit Jûdge. In the court below Walkonen, a 
citizen of Russia, brought suit against Flickwir & Bush, Incorporat- 
ed, a corporate citizen of New Jersey, to recover for personal injuries 
alleged to hâve resulted from the latter's négligence. The cause was 
tried, and resulted in a verdict for the plaintiff. On the entry of judg- 
ment thereon défendant sued out this writ. 

In the final analysis the 44 assignments of error finally résolve them- 

^stFor oth*r cum IM lamé tapie * KBT-NtllkfaER lu ail Kcf-Kumbered DlgesU & Indexe* 
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selves into the correctness of the refusai of the court to give binding 
instructions for défendant. The injury tp the plaintiff was suffered 
in Pennsylvania, and the case was based on the Bmployers' Liability 
Act of 1907. of that state (P. L,. 523),' set forth in the margin.^ A 
study of the proofs satisfies us that the case was one for a jury. 
Without reciting ail of them, it suffices to say they tended to show 
défendant company had contracted to build the piers of a railroad 
viaduct. Thèse piers were of concrète, which was poured into an 
opening between frames or molds. Thèse wooden f rames, built by 
■carpenters as the work progressed, consisted of sections of outer and 
inner squares, about 17 feet high, spaced about 4 feet apart. Into 
such opening soft concrète was poured, which hardened and formed 
the pier. The outer frame section was movable, and when a 17-foot 
section of concrète work was finished, the outer frame was raised in 
sections by crâne chains and used to form the next highest section, 
in conjunctiori with an inner square which waS built up from below 
to correspond. The weight of the soft concrète as it was poured in 
tended to spread thff forms outwardly where it pressed against them, 
and to come together higher up. The two forms were kept together 
Tjy tie rods and kept apart by wooden braces. Thèse bfaces were 
about six inches wide and two thick,; and in addition to serving as brac- 
es they were also used by the workmên to stand on while handling the 
concrète. They were mâde stable and secure, either by resting on 
the tie rods or on cleats rtailed to the forrfts. 

It was the dùty of Oudine, the boss carpenter, to see that thèse 
braces were secure, At the time pf ,the accident Walkonen, who was 
a carpenter, was heîping build the inner wooden frame of a pier 
which had been built up to a height of about 240 feet. He was 
workirig under Oudine's direction,, laying' a platform on beams which 
reached across the top of the innet square. On this platform con- 
crète was placed preparatory to its béing shoveled into the space be- 
tween the forms. The carpenter work was being hurried, because 
the concrète men could not get to work until it was donc. Walkonen 
was bracing the beams when Oudine told him — 

1 "Section 1. Be It enacted, etc., that in ail actions brought to recover 
from an employer for injnry suffered by his employé, the négligence of a fel- 
low servant of the employé shall not be a défense, -where the injury was 
«aused or contributed to by any of the foUowIng causes, namely — 

"Any defect In thé worksj plant, or machlriery, of which the employer could 
hâve had linowledge by the exercise of ordinary care; the neglect of any per- 
son engaged as supèrintendent, manager, foreman, Or any other persôn in 
charge or control of the works, plant, or machinery ; the négligence of any per- 
sôn in charge of or directing the pprticular work in which the employé was 
engaged at the time of the injury or death; the négligence of any person to 
-whose orders the employé was bound to confornl, and did conforini and, by 
reason of his having conformed thereto, the injury or death resulted: the act 
of any fellow servant, done In obédience to the rules, instructions, or orders 
glven by the employer, or any other person who has authority to direct the 
doing of said act. 

"Section 2. The manager, supèrintendent, foreman, or other person in charge 
or control of the works, or any part of the Works, shall, under thIs act, be 
ield as the agent of the employer, in. ail suits for damages for death or in- 
jury suffered by employés." 
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"to brace those beams quickly; that It was In a hurry, because there were 
so many men out of work. * • * Wh'en Oiidlnè saw tbat I was braciug tlie 
beam, and he saw that it was loose, he told me to get down and step on that 
brace between the inner and the outer form. * * * i was lying on my 
stomach on this beam hère. * * * Oudine called to me that 'you had 
better get down and hammer that brace on from the other side ; to get down 
onto the brace between the inner and outer form, because you niight fall from 
there and get hurt' " 

What follows Walkonen thus describes: 

"Q. Now, what dld you do on receivlng that order from Oudine? A. I 
stepped down on the brace. Q. And which brace did you step on? A. The 
third brace. Q. That would be the one right opposite where you were trying 
to nail the bracing between the two beams? A. Yes. Q. And was. that the 
nearest brace to where you were working? A. Yes. Q. Now, go ahead 
from there and tell us? A. When Oudine told me to get down on that brace, 
I was golng down. I had one foot on the brace already, and I was just 
about to put the other foot on, when it gave way and I fell down. Q. How 
far did you fall? A. 16 feet. Q. Did the brace go with you? A. ïes. Q. 
And what did you land on? A. On the reinforcement rod. Q. And what did 
that do to you? A. Went in through my leg. Q. And how much was that 
reinforcement rod sticking up above the concrète? A. About three or four 
feet. Q. Now, before you stepped on that brace that you used, did you 
know it was unsupported either by a tumbuckle or a cleat? A. No; I 
didn't. Q. After you went down In between there, after the accident hap- 
IJened, did you see whether there was a cleat or turnbuckle supporting that 
brace that came down? A. When I fell down, I looked up, and I saw that 
there was neither a turnbuckle or a cleat th'ere. Q. From where you were 
standing before the accident, looking down, could you tell whether there 
was a turnbuckle or a cleat under that brace? A. No; I couldn't see. Q. 
Could Oudine, standing out on the end where yon say he stood — could he tell, 
by looking over the side, whether there was a turnbuckle under that brace? 
A. Yes." 

[ 1 ] There was proof tending to show that the brace had been there 
for some time, and that it was neither supported by a tie rod nor a 
cleat. There was contradictory testimony on the part of the défend- 
ant, but on the test whether the case is for a jury we must accept 
the testimony in behalf of the plaintiff as true. 

[2] Without, therefore, entering into further détails, it sufficiently 
appears that the proof s tended to show that Walkonen was an em- 
ployé of the défendant; that his duty was to conform to the orders 
of Oudine, the carpenter boss ; that he was ordered by Oudine to 
stand on a certain brace in doing a certain pièce of work; that hé 
conformed to such orders, and by reason of said brace being unsup- 
ported by a cleat or tie rod it gave way and caused plaintiff's in- 
jury; that the injury was caused by Oudine's négligence, whose duty 
it was to see the brace was secured; and that the proof that the brace 
was not supported at ail, a lack which was patent on inspection, ail 
united to bring the case within the Pennsylvania statute quoted, and 
afforded grounds from which a jury could infer négligence on the 
part of the défendant. 

The judgment below will therefore be affirmed. 
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.FLICKWIB & BUSH, Inc., y. PONTYNEN. 

(Circuit Court of Appeals, Third Circuit. December 20, 1916.) 

No. 2151. 

Masteb and Servant i3=>286(24)— Injuht to Employé — Négligence — Ques- 
tion FOB Jury. 

Evidence in an action for death of an employé frora the breaking of a 
Chain used in holsting heayy ipads, as to its condition and infrequent and 
superfieial inspection, held to make a case for the jury as to thè master's 
négligence. 

[Ed. Note. — For other cases, see Màster and Servant, Cent. Dlg. § 1029 ; 
Dec. Dlg. <gï=>286(24).] 

In, Error to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Action by Anna Pontynen against Flickwir & Bush, Incorporated. 
Judgmént for plaintiff, and défendant brings error. AiSrmed. 

Vroom, Dickinson & Bodine, of Trenton, N. J. (Joseph L. Bodine, 
of Trentoiï, N. J., and WilHam G. Wright, of Philadelphia, Pa., of 
counsei), for plaintiff in error. 

J. Alfred Anderson, of Boston, Mass., W. Holt Apgar, of Trenton, 
N. J., and WiUiam A. Pew, of Salem, Mass., for défendant in error. 

Before BUFFINGTON and McPHERSON, Circuit Judges. 

BÙFFINGTON, Circuit Judge. This is a personal injury case, 
brought by Anna Pontynen, a citizen of Russia, against Flickwir & 
Bush, Incorporated, a corporate citizen of New Jersey, to recover dam- 
ages for the death of her husband, Anton Pontynen, defendant's em- 
ployé. The tause lyas tried, and resulted in a verdict for plaintiff. On 
entfy of judgrnent on suchvei"dïct, défendant sued out this writ. 

The gênerai wprk which was being cârried on by the défendant, and 
in which the décèdent Was killèd, we hâve described in an opinion just 

filed in Flickwir v. WalkOnen, 238 Fed. 307, C. C. A. , a case in 

this court. We âvoid répétition by référence to such opinion and add- 
ing thàt Pontynen was à carpenter working on the wooden f rames 
between which eàch pier was constructed. While so at work he was 
struck by a flying chain, knocked off, and killed by a fall to the 
grouhdi about 130 feet, below. At the time of the accident, Pontynen 
was engàged in hélping raise an outer f orm section. It was about 
30x17 feet and wçighed several tons. In hoisting it a twin chain, 
Spaced in the middleoy, à ring which was attached to a block, was used. 
Thèse free ends, which were some 18 feet long, were fâstened to the 
form which was to be raised. Alink in one of thèse chain sections 
brpke near to where it was fâstened to the form, and the loose end 
sriâpped around Pontynen, who was standing on the edge of the pier, 
and threw him down to thç ground. Pontynen's duty was to stand at 
that point and signâlthe engiheer whert the form was to be hoisted. 
When killed, he was just about to give the signal. 

®=>For otber cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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The alleged négligence of the défendant was the use of an unsafe 
chain and the négligent inspection thereof , and the crucial question was 
whether there was such évidence of négligence as made the case one 
for a jury. In that regard the proof was that the chain which broke 
was part of a larger one défendant had bought f rom a reputable dealer 
some time before the accident. It had been in gênerai use for some 
months, and when this shorter length was taken f rom it a hook with a 
larger ring to it had been fastenedto the end of the chain. It was the 
last chain link which broke. It was interlinked with the large ring 
attached to the hook. Whether the last ring on the chain or the ring 
on the hook had been eut and rewelded to effect the juncture did not 
appear; but, whichever one was eut, the rewelding was done by the 
défendant at its shop on the work. Thèse chains were subjected to 
hard usage, and at times were thrown down from the tops of thèse 
high piers. The broken link was found after the accident, and showed 
a fracture of substantial depth and length, where welded, which bore 
évidence of not being récent. Expert testimony was produced by plain- 
tiff tending to show that the welding at the break was defective, and 
that in the new fracture a crystallization from overstrain was shown. 

After explaining thèse matters, an expert witness of large expérience 
testified as follows : 

"Q. Before this break occurred, was there anything that would Indicate, to 
any one Inspecting that, that there was a flaw there, and that that link was 
weakened and was unsuitable for use? A. Yes. Q. And was it obvions from 
inspection from the outslde? A. Yes ; no human eye can détermine the degree 
of that unsoundness hère, but, when that order or condition exists, it is a 
fair assumptlon, to those trained In the inspection or testlng of such materl- 
al, that that degree of disorder on the surface Is an indication of further 
dlsorder within. Q. Would you just describe before this link was brokea, if 
It had been inspected, what would an lnsi)ector see there that would indicate 
to hlm that that link was defective? A. A sufHcient measure of disorder to 
justlfy its rejection. Q. Just what was the physlcal condition he would see 
there? A. A broken surface of considérable dimension, and a condition exter- 
nally Indleatlng further disorder wlthln. Q. He would see a break there, 
.and betwcen what points would that break be noticeable? A. At the most 
erltieal and tender spot of the îink, where the scarf is welded. Q. Yes ; but 
fl'hat Is the space between? A. In this case it Is a quarter of an Inch long 
by an eighth of an inch in depth. That Is visible. How much more no one 
could détermine undemeath untll fraetured. Q. That is, you would see this 
break from the outslde? A. Yes. Q. That would appear as a crack, you say? 
A. Yes ; and a disorder at. a critleal point. Q. And by a critical point, what 
do you mean by that? A. The point of juncture between each end of the link 
before welding. Q. It Is on the scarf, you say? A. It Is rlght In the scarf, 
tlie usual place for lUs of that klnd. Q. And, if you wlU, glve me those dis- 
tances agaln. That crack would hâve been how? A. About a quarter of an 
inch long by one-elghth of an Inch in length, or diameter, rather. Q. Tliat 
would be apparent when the chain was new? A. Wlthout any doubt. Q. As 
the chain was used from time to time, what effect would that hâve on that 
exterior crack? A. Further impalrment — an extension of the trouble. Q. And 
would it open the crack at ail? A. It would, or it might not open apprecla- 
bly, but it would burrow undemeath — decrease its strength undemeath. Q. 
Now, in looking at— you call this the scarf (indicating)? A. That is the end of 
the scarf. Q. I notice that the end of the scarf is dlscolored a brown, and 
that on the face it is more of a black? A. The brown is a nist that bas 
set In since the fracture. Originally it was bright, by reason of contact with 
the side opposite. Q. So does that discoloration by rust indicate to you how 
long that crack had been there? A. Yes, sir; in that case. It was bom that 
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way. Q. And born with a crack In it as deep as the face of that? A. Un- 
doubted-ly. * * * Q. Now, you say, wheri this chain was made, that was 
imperfectly welded there? A. AU my expérience points to that déduction. 
Q. And what cansed that? A. Lack of fusion. It may hâve been caused by 
dross In thé métal, a conditioti often encountered. It may hâve been caused by 
carelessness In the weldlng, the blacksmltb havlng performed his work imper- 
fectly. * * * Q. Now, do I understand you to say that thls crystalllza- 
tion that you notice on the opposite side indicates somethlng about the use 
that thls ehaln was put to? A. It Indicates a condition of fatigue resultlng 
from a severe stresslng or Impact due to violent use. Q. That crystalllKation,, 
could that be seen by outward Inspectlçn? A. Impossible. Q. Now; can you 
glve us any Idea what the llfe of a ehaln of that klnd Is? A. No one can. 
Q. It dépends on the work? A. The measure of work imposed régulâtes that. 
Thosè ehalhs hâve been known to fall In six months. They hâve been 
known to reslst excessive wear even for six years. Much dépends on the 
character of th'e material. * * • Q. Now, there was nothlng on the out- 
side to Indlcate the crystalllzation? A. Nothlng. Q. And you hâve ex- 
plalned to us the évidences that yod see hère, whleh would indlcate on in- 
spection that thls was a dêfectlve llnk; that Is rlght, Is It? A. Yes, sir. Q. 
And It Is the Imperfect weldlng hère whlch you say was apparent from the 
outside?- A. That Is apparent from the outside. Q. You cannot say to what 
extent that imperfection would go Into the interlor? A. No, sir. Q. No man 
can say that ? A. No ; that Is regulated by the range of vision only. » • * 
Q. Now, lookliig at thls broken llnk, can you tell by the color how long thls 
defect had exlsted prevlous to the brçak? A. Not a part of it, but from the 
end of the searfed section up to the flat cross-section. Q. You mean from 
the end of the searfed section, thls little form hère (indlcatlng)? A. Yes; 
from there throiighout Its depth that disorder exlsted from the beginnlng. 
We can now see into the fracture, and can reaeh that conclusion without er- 
ror. Q. And does the discoloration indlcate anything to you? A. It indi- 
cates a progressive extension of the fracture. * * * Q. Now, would thls, 
at the time thls llnk was new and fresh, and In a chain Uke thls one down 
hère, and thls crack had not oceurred hère, and it had not been subject to 
this break, would thls flaw that you mention hâve been revealed to the 
naked eye? A. It would. Q. Would it hâve been revealed to the eye of a 
man less skilled in hls profession and calllng than you? A. Yes; but its im- 
portance might not be appreciated. * * * Q. Would the crystalllzation 
in that llnk hâve been visible to the naked eye? A. Not outwardly, but, when 
fractured, yes, unmistakaWy. • * • Q. And you are speculating as to 
how that llnk looked before it broke? A. Not with référence to the defect. 
Q. But you spoke of a defect. Was that defect as notlceable before the chain 
broke as it Is now? A. I belle ve it was." 

A second witness also testified to the same gênerai effect as foUows: 

"Q. Is that weid there perfect? A. No. Q. Now, bave you got that 'chain 
together, the links togetherî A. Yes. Q. Holding the parts of that llnk to- 
gether the way they fit, are there any signs on the exterior of that llnk whlch 
indlcate an improper weldlng? A. There are. Q. And what are those ex- 
terior signS;? A. The point of the scarf, about one-quarter Inch long and one- 
quarter incli wlde, indicates it. Q. What about that scarf? A. When it was 
searfed and turned around In that manner (indlcatlng), it was welded down, 
and something forelgn got into It, and the scarf falled to unité, and that 
we caXl a 'sprawl.' Q. Is that the same thlng that Mr. Cône called a 'peenlng'? 
A. I thlnk it , is. Q, When that weld was made, what do you say was in 
there between that prevented a proper weldlng? A. Some forelgn matter; 
I don't know really what it was — slag, I présume. * * * Q. After that 
chain was made and was welded, and before it was broken, what do you say 
the signs were on the exterior part of that link — ^just describe them^— whlch 
would Indlcate that there was an improper or Imperfect weldlng? A. The 
little cracks on each side of the tongue of the scarf. Q. What is the shape of 
that tongue? A. It is polnted about, I should say, three-elghths of an inch 
long, and one-quarter of an Inch wide. Q. Were those: cracks there after 
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the welding was done? A. They were. Q. Could they hâve been seen on 
ifispëctionV A. They could. * * * Q. In examlning that spécial Unk, 
before it broke, what was there on the outside that would indlcate any de- 
feet to that chain? A. Thls unwelded sprawl. Q. How would that show? 
A. It showed by this pièce being broken off hère ; showed thls dark color. 
Q. Take it before the pièce was broken at ail. A. It showed— just showed 
twb cracks in the scarf. Q. Those cracks could be seenî A. They could. Q. 
Now, is there any slgnificance in seeing a crack in that part of the link near 
the weld? A. There is. Q. What is the signlflcance? A. It shows there is 
somethlng foreign in between that preveuted it from uniting. Q. Seeing 
that crack, that imperfect welding, from the outside, what would that indl- 
cate as to the condition ot the material inside the link? A. It, would indlcate 
that there was a foreign substance there, and be dang«rous to use it any fur- 
ther. Q. You couldn't tell how badly it was gone on the inside? A. I couldn't 
tell how bad it was. Q. It would be a suspicious link? A. It wotild be a 
suspicions link. Q. What sort of inspection would reveal that sprawl, that 
imperfect welding? A. Just lay it on the floor or ground, and tàke tiold of 
the hook, and go over it link for link, the whole length of it. Q. See it with 
the eye? A. You can see It with the eye. ♦ * * Q. What is fhere about 
that chain that you see that Indicates that it has had any rough use, as far as 
sustalning weight? A. Crystallization. Q. That is on one side? A. On both 
sides. Q. Anythlng else about the chain? A. Yes; the wear Ihthe throats 
of the chain. Q. Wear in where? A. The throat. Q. Is the wearing in the 
throat of that chain any indication to you of the use it has had? A. Yes. 
Q. And the crystallization? A. Yes. Q. And what do they indlcate to you? 
A. They indlcate to me that they hâve lifted heavy weights and were used 
quite a llttle, a long time. Q. If a chain has been used lifting heavy weights, 
as this indicates, what would be a practlcal way of examlning that chain? 
A. Looking it over with the eye, link for link. Q. How often should you say 
the chain ought to be looked over? A. A chain of thls kind, I should say it 
should be looked over every tvpo or three days. Q. How long would it take 
to look it over? A. Three or four minutes, a very few minutes to look the 
«hain over." 

On cross-examination he said: 

"Q. How large would you say thls crack was before the links broke? A. I 
think it was a crack you could run your finger nail along. It was not much of 
a crack, but it was visible enough so you could stick your thumb nail in. Q. 
You think so? A. I think so." 

In view of this testimony and ail the circumstances, the character of 
the work done, the strains upon thèse chains, the infreqtiency and 
alleged superficial character of such inspections as were made, we 
think the court would hâve transcended its powers and province had it 
held as a matter of law that there was no proof of négligence. The 
case was peculiarly one for a jury. 

The judgment below is therefore affirmed. 
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(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 25. 

Municipal Corporations <©=3719(4) — Wiiarves — Lease — TerMination by No- 
tice — LlABlLITY of SUBLESSEE. 

Plaintiff held a lease from the city of New York for certain dock prop- 
erty for the term of 10 years, which it assigned to défendant under an 
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âgrçement for the payment' by défendant of a stlpulated sum periodlcally 
In addition to tlie rental to the dty. The agreement furtber provided that, 
shonld the lease be terminated other than by default of défendant, the 
paynients to plalntlff should cease. The dock commissioner served notice 
on défendant that the property would be i-equlred by the city in making 
contemplated improvements, such right havlng been reserved in the lease ; 
but the improvements were not made, nor were there any deflnite plans for 
the saiHfe, and the possession and use of the property by défendant were 
not interfered witb. HelA, that the notice did not operate to terminate 
the lease, so as to relieve défendant of liabillty for the payments to 
plalntiff. 

[Ed. Note.' — For other casés, see Municipal CorporatioBS, Cent. Dlg. | 
1532 ; Dec, Dig. <©=>719(4).] 

Hough, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action ât law by the Sound Transportation Company against the Del- 
awarè, Lâclîawanna & Western Railroad Company. Judgment for 
plaintifï, and défendant brings error. Affirmed. 

On writ pf error to revie\*^ a judgment entered November 29, 1915* in favor 
of the Sound Transportation Company, the plaintiff below, and against the 
Delaware, La'ékawanna & Western Railroad Company, the défendant below, 
in the Sum of $44,703.49. The cause was tried before Judge Mayer and a 
jury and as both sldes moved for the direction ôf a verdict the trial judge 
wàs authorized to décide the questions of fact and to direct the verdict aecord- 
Ingly. The parties will be referred to hereafter as they appeared in the 
District Court — as plaintifl" and défendant. 

Louis Marshall, William S. Jenney, and A. J. McMahon, àll of New 
York City, for plaintifï in error. 

Benjamin G. Paskus, of New York City, and John M. Enright, of 
Jersey City, N. J., for défendant in error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

COXE, Circuit Judge. The plaintifï is a New York corporation and 
the défendant is a Pennsylvania corporation, each transacting business 
and maintaining an office in the city of New York. On July 2, 1908,, 
the city, acting through its commissioner of docks, leased to the plain- 
tifï a wharf situated in Brooklyn on the East River known and de- 
scribed as "the westerly side and surface of Pier Old 34 (Catherine 
Slip Pier West) and the bulkhead and small pier between Piers Old 33 
and Old 34, together with the right to use the sheds owned by the city 
on said premises," for the term of ten years from July 1, 1908, at the 
rent of $8,000 per annum. The complaint allèges that on August 7, 
1908, the 'Sound Company subleased to the Railroad Company ail of 
the property rights and privilèges leased to it by the city, "excepting, 
however, the bulkhead about 30 feet in length lying between the east- 
erly side of Pier Old 33 and the westerly side of the small pier between 
Piers Old 33 and 34, East River," which parçel wàs thereby reserved 
to the use pf the plaintifï. 

The complaint allèges further that the sublease was made "pursuant 
to an agreement wherein the plaintifï did agrée to use its endeavor tO' 
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obtain the consent of the city of New York to the assighment of saîd 
lease to the défendant and, upon obtaining such consent, to assign the 
same, upon the terms hereafter stated." It is also alléged that the 
Sound Company did obtain such consent and did assign the said leasë 
to the défendant and that the défendant entered into a written agree- 
ment dated July 9, 1909, wherein it agreed to assume the said lease and 
pay the rent as therein stipulated, which obligation the défendant has 
failed to discharge, to the plaintiiï's damage in the sum of $50,000. 
The défendant insists that its possession and enjoyment of the demised 
premises were terminated by a cause other than its default. 

The testimony shows a complicated situation upon the facts but it 
clearly appears that the Sound Company posSessed valuable rights and 
privilèges in the wharf property heretofore described and known as the 
westerly side and surface of Pier Old 34. Thèse rights the Sound 
Company transferred to the Lackawanna Company on Aùgust 7, 1908, 
excepting about 30 f eet of bulkhead lying bétween the easterly side of 
Pier Old 33 and 34, which parcel was reserved for the use of the Sound 
Company. The Sound Company having obtained the proper consent 
assigned its lease to the défendant company, which went into possession 
under the sublease and assignment and incurred the obligation for 
which judgment was rendered. We are satisfied that the Sound Com- 
pany possessed a valid and valuable lease of the pier property in ques- 
tion. The défendant wanted this property and with the co-operation 
of the city officiais it attempted to acquire ail the right which the plain- 
tiff had therein by virtue of the lease. It could not açcomplish this re- 
sult without fully complying with the law. The railroad company had 
assumed the city lease and had agreed to pay to the Sound ; Company 
the différence between the rent reserved in the subleftse and the rent 
reser-yied in the city lease for corresponding periods. 

The agreement of July 9, 1909, concludes as follows : 

"But It is expressly understood and agreed that If the possession and enjoy- 
ment by the party of the first part et the demised premises, is terminated by 
cause other tlian the default of the said party of the flrst part, befpre the end 
of the demised term, the party of the flrst part shall lîot be liable to pay thé 
party of the second part such différence in rent, and ttie said party of tlie 
flrst part shall receive from the party of the second part and shall be repaid 
l>y it the proportionate amount paid In advance to the party of the second part, 
as hereinbefore specifled." 

The dominating question is — Was the possession of the Railroad 
Company terminated so as to absolve it from paying the specified rent 
under its written agreement to do so ? 

The Sound Company had a valid city lease of Old Pier 34 and this 
was transferred to the Lackawanna Company upon its agreetnent to 
assume the said city lease and pay to the Sound Company on rental 
days prescribed in the city lease the différence between the rent there- 
in reserved and the rent reserved in the sublease. The District Court 
construed the agreement of July 9, 1909, to mean that the agreement 
would be ended if the city of New York terminated the lease by the 
action of its officers authorized to take such proceedings. If the Lack- 
awanna Company by affirmative action on its part or by acquiescence 
in the acts of others made it possible for the city to terminate the lease 



316 238 EEDBBAL REPORTER 

where otherwise it would not hâve donc so, then the attempt to termi- 
nate the lease was not within the intent of the agreement. The notice 
of October 16, 1913, signed by the commissioner of docks, to the Lack- 
awanna Company did not operate to terminate the lease for the reason 
that the plan therein described was not carried out nor was it in con- 
templation of being carried out. The plan of improvement was tenta- 
tive, unsettled and with no definite plan adopted which was binding- 
upon the parties. The Lackawanna Company was not deprived of its 
property or the use thereof by the notice of October 16, 1913, and its 
possession and enjoyment of the demised premises was not interfered 
with. 

It is argued that the Lackawanna Company acting in collusion with 
the commissioner of docks, procured the notice of termination to be' 
served upon the Sound Company in order to avoid the payment of rent. 
The District Judge found, and we see no reason to doubt the accuracy 
of his fînding, that "there is no suggestion of any conduct to be char- 
acterized by impropriety of either the city or the railroad company." 
Each party was endeavoring to protect its own interests in a lawf ul 
and legitimate manner but we see no reason to impute f raud to either. 
It is enough, in our opinion, that when the notice was served, it was 
not justified either in fact or in law. 

The judgment is affirmed with costs. 

HOUGH, Circuit Judge (dissenting). The facts established below 
are unassailable hère, and it was distinctly found that no fraud or 
wrongdoing existed on the part of the Lackawanna Company. This 
action is maintainable, however, only upon the ground of wrongdoing. 
The plaintifï below prefers to say that the "défense is inéquitable"; 
but the phrase means wrongdoing by the défendant, if it mean» any- 
thing. 

The situation presented is not complicated; the Sound Company 
procured a lease of certain New York City wharf property, and sub- 
leased a portion thereof to the Lackawanna Company. Later, and 
with the city's assent, it assigned the entire lease to the Lackawanna. 
After such assignment the Sound Company had no title, estate or in- 
terest of any kind in the leasehold premises ; but it had a personal con- 
tract with the Lackawanna Company, by which in considération of said 
sublease and assignment, the latter agreed to pay the Sound Company 
certain moneys at stated intervais as long as the assigned lease was in 
existence, provided, however, that should the Lackawanna's possession 
and enjoyment of the premises be "terminated by cause other than the 
defautt.oi" the Lackawanna Company, "no claim for damages (should) 
be made by either party against the other, except the cessation of such 
use and enjoyment be due to the defatdt of" the Lackawanna. 

The original city lease was made by and through the commissioner 
of docks, and contained a proviso that if at any time the city should 
"détermine to proceed" with any improvement of the water front that 
required thp use of the demised premises, a notice might be given termi- 
nating said lease "f rom the date of the receipt of such notice." In form 
such notice was served, nor was it given as the resuit of any fraud or 
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wrongdoing on the part of the Lackawanna. Yet judgment was di- 
rected, and could hâve been directed, only on the ground that there 
had been a default on the part of the défendant below ; and this court 
has sustained such judgment because the notice given "was not justi- 
fied either in fact or in law." 

The city was not called upon to justify its conduct in any way; it 
alone could décide whether the property was wanted for improvement ; 
and, no matter what induced the city's action, the notice itself was per- 
fectly valid. If it had been procured by the Lackawanna for the pur- 
pose of terminating its own liabihty to the Sound Company, an action 
for damages would hâve lain under the proviso of the personal contract 
aforesaid ; but such an intent is expressly negatived by the finding of 
the trial court. 

It was proven that the city would probably not hâve decided to pro- 
ceed with improvement, if it had not beçn assured of a solvent tenant, 
viz. the Lackawanna Company ; one that could pay for the improve- 
ments and work them out under a long lease of the improved property. 
Any person or corporation could hâve donc this, and there is nothing- 
in the contract forbidding the Lackawanna to take advantage of the 
city's purpose and désire. Its conduct was not "unreasonable under 
the circumstances" — which is certainly the widest définition of default 
suggested. Re Woods, etc., Contract, [1898] Ch. Div. 211. 

A reasonable and proper care for its own interest induced and justi- 
fied the Lackawanna Company in seeking to be the city's new tenant. 
Delaware, etc., Co. v. Bowns, 58 N. Y. 573, is entirely applicable. 

For thèse reasons I dissent. 



INTERNATIONAL RT. CO. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. December 12, 1916.) 

No. 21. 

1. Railboads <S=229 — Régulation — Safety AppliAnce Act — Application, 

Rallway Safety Appliance Act March 2, 1893, c. 196, 27 Stat. 531, as 
amended by Act March 2, 1903, c. 976, 32 Stat. 943 (Comp. St. 1913, §? 
8605-8615), whlch déclares It unlawful for an Interstate railroad to haul 
or permit to be hauled or used any car not equipped with automatic 
couplers, excepting those used on Street railways, applies to the haullng of 
an ordinary f reight car by an electric locomotive on an Interstate interur- 
ban railway. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 743 ; Dec. Dig, 
(®=>229.] 

2, Railboads <g=>229 — Régulation — Safety Appliance Act — Construction. 

The Railway Safety Appliance Act, whlle in form pénal, is remédiai In 
its purpose, and will not be construed with absolute strictness, but wiU 
be given such construction as will effectuate its avowed purpose of pro- 
tecting the employés and the public, and its spirit and not its letter will 
be followed. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 

<S=>229.] 
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3. RAII.K0AD8 €=»229 — EEQIJLA.TION — Saîtstt Appliance Aot — TKOiiET Gabs. 

Under Rallway Safety Appllance Act,.§ 2, as amended by Act March 2, 
1903, c. d76, 32 Stat 943, makliig It unlàwful for an Ihterstate rallroad to 
haul or permit to be hauled or used any cars not equlpped wlth automatlc 
couplers, exceptlng those which are used upon street rajlways, It Is not 
necessary that trolley cars used on an electric rallway between two citles 
In différent states be equlpped with automàtle couplers, where they run 
singly; but they must be so equlpped If they are run coupled together, 
though each runs by the powér of its own motor. 

[Ed. Note.— For other cases, see Hailroads, Cent Dig. § 743 ; Dec. Dlg. 
<S=>22a] 

4. StatxttEs ®=»181(2) — Oowstruction — Absukditt. 

One of the surést tests of statutory construction Is whether the Inter- 
prétation contended for wiU render the statute ridlculous. 

[Ed. Note. — For other cases, see Statutes, Cent. Dlg. a 259, 263 ; Dec. 
Dlg. <g=>181(2).] 

In Error to tHe District Court of ïhe United States for the Western 
District ofNeyir York. 

Action by the United States against thè International Ràilway Com- 
pany to recoverpenalties for violation of Safety Appliance Act March 
2, 1893, as àmended by Act March 2, 1903. Judgment for the United 
States, and défendant brings error. Judgment afiirmed, on condition 
that the United States enter a f emittîtur of a part thereof ; otherwise. 
reversed, apd iïew trial awarded. 

Under nine causes of aotlon the United States alleged and proved: (1) 
That tbe rallway company moved twp cars fasténed together, between Lock- 
port and North Tonawanda, N. Y., when iielther car was equlpped wlth an au- 
tomatlc coupler; (2) that It moved between the same points a freight car 
belonging to the Brie Rallway having an automatlc coupler, which at the 
time of transport was out of repair and Inoperatlve; and (3) that at divers 
tlmes, between the same points and over the same Une of rails, it moved 
various single cars, none of which was fltted with automatlc couplers. The 
niethod of rropulslon lii e/ery case wia's'elèetriclty opérating through an over- 
head trolley on a mptor ip the several cars, except In the case of the Erle 
freight caf, which was hadled by an electric motor. AU thèse car movements 
were admlttedly in the transaction of Jnterstate commerce, because the traffic 
passed over the tracks of the Brie Railroàd between the two citles above men- 
tloned, and tickets to and from extraatate points were received for passage 
on each and every of the cars (except the freight car) referred to in the plead- 
Ings, and passengeia so entering on or çompletiug Interstate passage were on 
board at the tlme of the conditions «bovè referred to. 

. The International Rallway is what Is technicaUy known under New Tork 
statutes as a "street rallroad," but hâd a çhwrtered right to operate, and did 
operate, thls section of the Erle track. betvyeen North Tonawanda and Lock- 
port No steam locomotive moved on that strétch of track under thé. arrange- 
ments between the défendant and the Erie Company. The prindipal business 
of the International Company Is to own or operate a considérable System of 
city and suburban transport, extendlng from Buffalo to Lockport and Niagara 
Falls, and Into Canada. Wlthin tbe city Umlts of North Tonawanda and 
tockport, at some seaSons of the year, trains whl<di' hâve run or Intend to run 
over the Erie trâck aforesald stop In thè usual manner at street corners to 
take up passengers. On the country run they stop at appointed stations. The 
trains or cars complalned of operated on a regular schedule, but (wlth tlie 
exception of the BMé freight car aforesald) whenever one car was fasténed. to 
another, each car was drlven by Its own motor, each takiug power from th» 
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overhead trolley. With the exception of said frelght car, ail the cars eom- 
plalned of were of a type well known and haWtually used In the clty as well 
as suburban trafflc. They were rather heavy "trolley cars." 

The trial court directed a verdict In favor of the United States for $100 on 
each cause Of action. 

Edward E. Franchot, of Niagara Falls,N. Y., for plaintiff in error. 
Stephen T. Lockwood, U. S. Atty., of Buffalo, N. Y. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). f1] 
The second section of the statute sued upon déclares it to be unlaw- 
ful for any common carrier engaged in interstate commerce by rail- 
road "to haul, or permit to be hauled or Used on its Hne, any car used 
in moving interstate traffic not equipped with" couplets, that engage 
each other "automatically by impact," and can be uncoupled "without 
the necessity of men going between the ends of the cars." The amend- 
ment of 1903 déclares that the foregoing régulation applies to ail cars 
used on any railroad engaged in interstate commerce "excepting those 
* * * cars * * * which are used upon street railways" — with 
other exceptions not pertinent to this cause. That the act ofhauling 
a freight car in interstate commerce, with a locomotive of any type 
and with its coupler inoperative, exposed the railway to the statutory 
penalty, is so plain that we pass the incident of the Erie freight car 
without comment. 

[2] The Safety Appliance Act is in form pénal, but it is settled 
that, since the primary object of the législation "was to promote the 
public welfare by securing the safety of employés and travelers, and 
it was in that respect remédiai, * * * ^^^ ^^e design to give 
relief was more dominant than to inflict punishment," and that "the 
act might well be held to fall within the rule applicable to statutes to 
prevent fraud upon the revenue, and for the collection of customs, 
that rule not requiring absolute strictness of construction." Johnson 
V. Southern Pacific Co., 196 U. S. 17, 25 Sup. Ct. 161, 49 E. Ed. 363. 
Thèse words were used when the court held the statute was not sat- 
isfied by the use of a coupler that fastened by impact with another 
of its own kind, but required manual aid when sought to be joined 
with one of another sort. Yet the device condemned obviously came 
within the letter of the statutory language, for it could and did act 
in the statutory manrier, under the expected conditions of use, and 
did couple by impact. 

In Pennell v. Philadelphia & Reading Ry., 231 U. S. 675, 34 Sup. 
Ct. 220, 58 E. Ed. 430, it was held that a tender need hâve an auto- 
matic coupler only at the end where cars were to be fastened thereto, 
because the act and its lawful interprétation by the Interstate Com- 
merce Commission required couplers "where danger might be in- 
curred by the employés." 231 _U. S., page 680, 34 Sup. Ct. 222 (58 E. 
Ed. 430). Yet tenders are specifically enumerated in the act, and they 
do and mUst couple at both ends. Without extending citations (as 
might be donc) the foregoing is enough to show that the construction 
of thèse statutes has been most benevolent, looking carefully to ascer- 
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tain whether the particulaf thing complained of came within the mis- 
chief of the act. 

No décision could iporeiSmply'ilIustrate this method of viewing 
and construing the law, and none more fully demonstrate its propriety, 
than the case solely relied upon by the plaintiff below — Spokane, etc., 
R. R. V. ljîiit€d= States; 241 U. Br 344, 33 Sup. Ot. 668, 60 X. Ed. 
1037. There as hère, the railway'.'éômparly ôperatéd Hnes partly on 
the streets of twocïties, but betwieen thçm lay a stretch of country 
track. Trains — i. e., aggregations of cars drawn by the same engine 
(United States v. Boston^ JVlaine R. R. [D.Ç.] 168 Fed. 148)— were 
regularly opérated between thèse, cities, composed of cars automa.ti- 
cally coùpled, but cars without ^utomàtic couplers, and ordinarily used 
only within the cities, werè, owing to pressure of traffic, and on the 
day complained of, àtta,ched, to a, train bound from one city to tlie 
otiier., Sèe the càsè belôw, 210 Fed. at page 245, 127 C. C. A. 61. 

Obviously the word "used," in the proviso relating to street rall- 
ways, is wide enough to cover any use howèver temporary, if the act 
is to be literally construed, wïth the resuit that by using a car, per- 
haps only occasionally, on a stretch of street tracic, it would thereby 
acquire license to travel over any léngth of extraurban lines without 
the appliances required by statute. But the court held (241 U. S. 350, 
33 Sup. Ct. 668 [60 t. Ed. 1037]) that, since the object of the law 
was to secure safety to employés, such construction must be wrong, 
because it would "destroy the remédiai processes intended to be ac- 
compHshed by the enactrnent." \yherefore it was held that the pro- 
viso exempted street railway cars only when used on street railways, 
and not when not so used. Thus it is seen how sedulously the intent 
of Congress in enacting the statute, and therefore the intent of the 
act, has been pursued in its exposition and application. The spirit 
rather than the letter has been followed, in accordance with the "uni- 
versal rule * * * ^j^^t the intent of the law, if it can be clearly 
ascertained, shall prevail over the letter, and this is especially true 
where the précise words, if construed in their ordinary sensé, would 
lead to manifest injustice." Ljônberger v. Rowse, 9 Wall. 475, 19 
Iv. Ed. 721. 

[3] The scope of this statute is so wide, and the subject regu- 
lated takes such protean forms, that in the décisions under it herein 
cited, and many others, the application of the act has always been 
governed by the intent of the law itself. And for this it is not neces- 
sary to hâve recourse to anything outside the printed page, for the 
title of the act (as has often been pointed out) declared that the in- 
tent of the Législature was "to promote the safety of employés and 
travelers upon railroads by compelling common carriers * * * 
to equip their cars with automatic couplers," etc. It is quite impos- 
sible to imagine that the safety of any one is secured or advanced 
by the existence of an automatic or other coupler upon a c^r that is 
not f astened to anything, and there is certainly nothing, in the évi- 
dence at bar to sùggest that the dominant remédiai intent of the stal;- 
ute is attained or advanced by the présence or absence of any coupler 
on independently operated trolleys. 
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[4] There are few surer tests instatutory construction than to 
observe whether the interprétation contended f Or exposes the stat- 
ute itself to ridicule; and to fînd in this act a requirement that ail 
of the numerous trolleys , daily dperating singly fromone village to 
another, and crossing state Unes in so doing, must carry useless avito- 
màtic couplers, is absurdity itself, and the argument must go to ithis 
extent. To avoid such resuit it is hot necessary to dépend on such 
cases as Riggs v. Palmer, 115 N. Y. 509, 22 N. É. 188, 5 U X A. 
340, 12 Am. St. Rep. 819, and Holy Trinity Church v. United States, 
143 U. S. 457, 12 Sup. Ct. 511, 36.L. Ed. 226, forit seems to us that 
a fair reading of section 2, whiqh renders it unlawful for improperly 
equipped cars "to be hàuled orused" on anyline engaged in Interstate 
commerce, shows (as does the title of the act) that the mischief in- 
tended to be reached consistediri usirig cars that were tobè' hàuled, 
and not to vehicles s'elf-propelled, and neither hàuled by any other 
vehicle, nor themselves engaged in hauling. We are theref ore of opin- 
ion that a verdict should not hâve béen direetedagainst the défendant 
below in respect of those trolley cars operating singly at the time of 
the alleged offense, and not shown to be used in trains. 

But when such cars are coupled together, and, so coupled, engage 
in interstate commerce, they are in our opinion within the purview 
of the statute. The degree of danger attending the coupling of such 
cars, the difficulty of arranging a.proper automatic System,. and the 
amount of hauling donc when each car takes power through its own 
trolley, are not matters for the court. We hold no more than that 
singly operated cars, not used in trains, nor hàuled, are , not to be 
held to the requirement ôf automatic couplers, for the reason (sum- 
marily stated) that there would be no use for such a contrivance if it 
existed, and that Congress can be held to hâve decreed no such ab- 
surdity. 

If within ten days after. the filing of the mandate herein the plain- 
tiff below enters a remittitur of $600 of the judgment entered, such 
reduced judgment will be affirmed, without costs in this court, If 
such remittitur be not filed, the judgment is reversed, and a new 
trial awarded. 



WIGHT et aï. v. HEUBLEIN et al. 

(Circuit Court of Appeals, Fouïth Circuit. November 9, 1916.) 

No. 1443. 

1. CORPOKATIONS <g=>320(ll) — MANAGEMEJJT BY PiRECTOBS — SALARIES OF OF" 

FICER.S — Evidence. 

In a suit by a minority stockliolder, évidence held to sliow that salaries 
of $15,000 for the président, $7,500 for the secretary-treasurer, and $4,200 
for a salesman ot the corporation, who- composed the majority of the 
dlreetors and voted the salaries to themselves, and who owned a majority 
of the stock, were excessive for the services rendered. 

[Ed. Note.^For other cases, see Corporations, Cent. Dig. § 1437 ; Dec 
Dlg. <©=320(11).] 



®=»For other cases see same toplc & KEY-NUMBEK In a» Key-Numbered Dlgests & IrtJexBï 
238 E.— 21 



322 238 FEDERAit ÉÉPOETEtl 

2. CoRPôBATioNS €t=9320(l) — Management Bï Dibectobs— Salâmes or Oiri- 

OEBs — Equitable JKjELiBa!'. , 

WWle courts of equlty wiU not ; ag^i^e to act as the managers of ; cor- 
porate àffalrs, and wiU not Interfère wlttihe judgment of the directors In 
making èipèndltùi'es, where thej^ âte'nôt Interésted adversely to the cor- 
poration, tKéy wlll interfère at the siilt ofa mlnortty stockholder, where 
the directors, who are trustées jUjçr dll the stockhftlders, hâve voted to 
thenaselves as offlcers salaries which, are excessive in view of the services 
rendered, and wWch therefore amount to a légal fraud on the mlnorlty. 

[Ed^ Kote. — For other cases, see Corporations, Cent. Dig. f 1426; Dec. 
Dlg. <È=s>320(l).J 

3. COKPôEATioNS <g=»320(13)— Management bt Dibectobs — Injunction. 

In such à case, the relief Is not limlted to reqUlrlng a rèfnnd of the 
excessive salaries pald in the pàst; hut an Injunction may be granted 
whlch wijl privent the payment of sti|Ch salaries so long as they are ex- 
cessive, in view of the services render^ and the condition of the business. 

[Ed. Note.-^For other cases,- see Corporations, Cent. Dig. § 1430; Dec. 
Dig. <g=»320(l3).] 

Appeal from the District Court ôf the United States for the Dis- 
trict o£ Maryland, àt Baltimore; John C. Rose, Judge. 

Suit by Gilbert F. Heublein and another against John H. Wight, 
and othet-s. Decree for theplaintiff (227 Fed. 667), and défendants 
appeal. Affirmèd. 

W. H. DeC. Wright, of Baltimore, Md. (Robert R. Carman, of 
Baltimore, Md.,; on the brief), for àppellànts. 

Vernon Cobk, of Baltimore, Md. (Hamari, Cook, Chésnut & Mar- 
kell, of Baltimore, Md., on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and JOHNSON, 
District Judge. 

KNAPP, Circuit Judge. For a detailed statement of facts référ- 
ence ismade to the opinion of the; court below. Heublein v. Wight, 
227 Fed.. 667. THe appellants coûtend, it is true, that thèse findings 
are inaccurate or unvvarranted in certain particulars; but we are sat- 
isfied, after careful study pf the. record, that everything claimed in 
that regard might be conceded without affecting the substantial mat- 
ters upon which the learned District Judge based his décision. 

The Sherwood Distilling Company, a Maryland corporation or- 
ganized in 1882, has always been dominated by the Wights, as was 
also the prior partnership which the corporation succeeded. It has 
five directors, namely: John H. Wight, the président; his brother, 
William H. Wight, the secretary-treasurer ; Alpheus H. Wight, an- 
other brother ; Francis L. Wight, son of John H. Wight, a salesman ; 
and James W. Booth, réptesenting the mihority stockholder Heublein, 
who brought this suit to enjpin the payment of salaries alleged to be 
grossly excessive. Heublein owns one-third of the capital stock, 
having bought a sixth about 1905, Vwhen the total was only $30,000, 
and another sixth in 1913, when it had been increased to $700,000. 
The other two-thirds is owned by members of the Wight f âmily ; John 
H. Wight knd William H; Wight together holding a majority. In 
connection with the increase of stock in 1907, which was a mère re- 

fizsjFor other cases lee same toplo & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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capitalization of the; business, no additional money beîng put in, there 
was an issue of bonds, amounting to $300,000, which were distribut- 
ed to the stockholders as a dividend. Of thèse Heublein received one- 
sixth, corresponding to his stock ownershlp at the time ; but it seems 
tbat he obtained no additional bonds with the stock afterwards pur- 
chased. 

Measured by volume of business the company has fairly maintained 
its record of prosperity. Taking the 10 years froni,1906 to 1915, in- 
clusive, each year ending with the 31st of July, th^ average has been 
about $470,000. The lowest years were 1908 and 1909, when it was 
under $400,000, ^d the highest was 1913, when it rose above $600,- 
000. The two foUowing years, and notably 1915, sho'yired a marked 
décline, though even thjs year was better than 1906, and not much 
below the average for the décade. But the company's net income, 
which was around $70,000 in 1906, has not nearly been maintained, 
and of late has fallen to comparatively low figures. For tfiree years 
no dividends bave been paid on the stock, and in 1915 the surplus 
over expenses was insufficient by upwards of $4,700 to pay interest 
on the outstanding bonds, and this without any charge for déprécia- 
tion. Varions reasons are put forward for this shrinkageof profits, 
and certainly not ail of it can be laid to incompétent management ; 
but, giving due weight to the explanations oflfered, the actual fesults 
of opération are still of significant bearing upon the . reasonableness 
of the salaries in question. , ,' 

Thèse salaries were as follows: John H. Wight, président, $15,- 
OOO; William H. Wight, sècretal'y-treasurer, $7,500; ànd' Francis 
L. Wight, salesman, $4,200. The salaries of the first two were voted 
at a meeting of the board in 1905, when they and a bookkeeper in 
their employ were the only directors présent ; and thèse salaries were 
Continued without change until reduced by the dèctëe now under 
review. The salary of Francis 1,. Wight was fixed about July, 1914. 
Heublein frequently complainçd of thèse salaries and insisted upon 
their réduction, but his protests., vvere wholly without avaih Àt the 
directors' meeting in July, 1915,. the entire. board being présent and 
ail the stock represehted, the mattér was again brought up, and Booth 
made a motion that the presidènt's, salary be rçduced to $7,500, and 
the sécréta ry's to $5,000; but thé only affirmative vote was his own. 
Alpheus H. Wight refrained from vpting at ail, and the other three 
Wights voted in the négative. This suit was begun a few weeks 
afterwards. 

[1] The nature of the issue and the range of relevant proof will 
appear from this brief récital of some of the salient facts. The 
voluminous testimony brings eut in great détail the history and con- 
duct of the distilling business so long controlled by the Wights, and 
this is supplemented with numerous exhibits, which include reports 
of the Baltimore Audit Company and a variety of statistjcal data. 
Upon ail the évidence adduced the trial court has in efïect found as 
a conclusion of f act that the salaries complained of are so excessive, 
so disproportionate to the value of any services rendered, that their 
continued payment, under çxisting conditions, is an injustice to minor- 
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ity stockholdef s which amounts tô à légal f raud. We are satisfied 
that this finding is aniply supported by the testimony. Indeed, in 
our judgmçnt, the inference is justified by facts that are wholly un- 
disputed. Certainly there îs no such prépondérance of opposing proof 
as would warrant us in reaching a différent conclusion. Especially 
so, since the examination of the Wights in open court gave to the 
trial judge an opportunity, which the printed record does not afford, 
to observe thèse gentlemen at close rangé, and thus to form a reliable 
estimate of their business capacity and the reasonable value of their 
services. 

[2] The acceptance of this finding as an established fact is a virtual 
décision of the controvérsy, for the law in such case is too well settled 
for discussion. Two citations will suffice. 3 Clark and Marshall on 
Corporations; page 2062, says: 

"Èoth tlie' stockholders and dlrectprs, In flxlng compensation of «ffieers, 
must aet In goôd f alth; and réasonably. Whlle stoekholdets may vote at èor- 
poratô meethigs In fixing tlièlr own salaries a.û offlcers, ànd may elect dlrectors, 
they cannot take advantage of their ownershlp of a controUlng interest to vote 
themselve^s excessive salaries, or cause excessive salaries to be voted to them 
by dlrectors whom they coi^trol. Nor can the dlrectors vote excessive compen- 
sa:tlon to themselves or others. If they do so, a court of equlty will glve re- 
lief by injunctlon or decree for an accouhtlng at the suit of the corporation, 
or of minority stoçkholder^." 

The underlying principle is well stated, citing a number of cases, in 
Wickersham y. Crittenden, 93 Cal. 17, 28 Pac. 788, as follows : 

"The dlrectors, of a corporation hold, a flduclary relation to the stockhold- 
ers, and hâve be0n Intrusted by them wlth the management of the corporate 
property for the common beneflt and advantage of each and every stoekhold- 
er, and by their acceptance of this officie they preclude themselves from doing 
any act, or engaglng in any transaction, in which their priva te interest will 
confllct with' the duty they owe to the stockholders, and from maklng any use 
of their power or of the corporate property for their own advantage." 

It is obviously not the province of a court of equity to act as the 
gênerai manager of a corporation or to, assume the régulation of its 
internai affairs. If the chosen directors, without interests in conflict 
with the interest of stockholders, act in good faith in fixing salaries or 
incurring other expenges, their jùdgmeiit will not ordinarily be re- 
viewed by the courts, however unwise or mistaken it may appear; but 
this is far from saying that equity will refuse to redress the wrong donc 
to a stockholder by the action or policy of directors, whether in voting 
themselves excessive salaries or qtherwise, which opérâtes to their own 
Personal advantage, without any corresponding benefit to the corpora- 
tion under their control. In this case the Wights own a majority of 
the stock and constitute a majority of the board of directors; and they 
hâve continued the salaries in question against the repeated protest of 
Heublein, and in the face of waning prosperity and an unpromising 
future. It is quite évident that they hâve long regarded this business 
as a purely f amily affair, with which no outsider, not eVen a minority 
stockholder, should be permitted to interfère. This attitude of mind, 
perhaps in large degree unconscious, may minimize the moral delin- 
quency of their aCts, but it cannot serve to avert the légal conséquences 
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of what they hâve donc. After painstaking scrutiny of the record, we 
are convinced, as the trial court found, that the salaries complained of 
are so much in excess of the value of the services for which they were 
ostensibly paid as to make the taking of them a breach of duty to the 
stockholders, and in effect a misappropriation of the company's funds, 
which entitles Heublein to the relief sought in this proceeding. 

The case turns on this finding, and its affirmance leayes little occa- 
sion for further comment. By the decree appealed from the salary 
of John H. Wight is reduced to $7,500, the salary of William H. Wight 
to $5,000, and the salary of Francis L. Wight to $3,000; and we are of 
opinion that in fixing thèse amounts the treatment of the Wights has 
been considerate and even generous. 

[3] It is argued that in any event the decree should be cohfined to 
requiring a refund to the company of salaries paid after a certain date 
in excess of the sums allowed and that it ought not to include what is 
said to be a perpétuai injunction. But the circumstances hère disclosed 
are peculiar, and, as it seems to us, of a somewhat aggravated char- 
acter. It is not doubted that a court of equity has power in such a 
case to grant injunctive relief, and we are by no means persuaded that 
its exercise in this instance exceeds the limits of judicial discrétion. 
Moreover, it must be assumed that the decree in question is based upon 
and has application only to existing conditions. If those conditions 
should undergo material change, so that large earnings were realized 
under efficient and capable management, it seems clear to us that the 
payment of proper and reasonable salaries, though greater than the 
amounts fixed by the decree, would not be prohibited by the injunction 
now in force. But in the présent state of the company's affairs we are 
satisfied that the Wights hâve been given the full compensation to 
which they are entitled. 

Affirmed. 



SUNDAY CREEK CO. v. GRAT. 
(Circuit Court of Appeals, Fourth Circuit. November 9, 1916.) 

No. 1445. 

1. Evidence iS=>571(9) — Expert Testimont — Weight— Injueies to Servant 

— Cause of Accident. 

Testimony of plaintifC's witnesses that they were positive that plaintifE's 
intestate, a miner, was kllled by comlng in contact with a return electric 
wire is sufflcient to warrant a tinding to that effect, notwithstanding tes- 
timony by experts that they had never linown a return wlre to become 
hot enough to efCect electrocution. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 2395; Dec. 
Dig. ®=>571(9).] 

2. Master and Servant <g=3 107(3) — Injuries to Servant — Duty of Masteh — 

Safe Place to Work. 

The master is bound to furnish a reasonaWy safe place to worlj, and 
where the duty is hazardous the master is liable, not for the danger to 

©=»For other cases see same toplc & KEY-NWMBBR In ail Key-Numbered Digeste & Indexés 
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which the servant Is neeessarlly èxposed, but for négligence In failing to 
make reasonable provision for the servant's safety. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 201, 
255 ; Dec. Dig. O=>l07(3).] , 

3. Mastee and SsaiVANT <S=a>226(l) — Injueies to Servant — Assumption of 

EisK — Négligence of Masteb. , 

A servant assumes tlie ordinary rlsks Incident to lils employment, but 
does net assume tlie rlsk of bis ûiaster's négligence. 

[Ed. Note. — For ottier cases, see Master and Servant, Cent. Dig. §§ 659, 
660; Dec. Dig. <&=»226(1).] 

4. Master and Servant <S=>265(13) — Injuries to Servant — AssUmption 'of 

RiSK — BtIBDEN Oï PBOOF. 

On tlie issue of assumptlon of risk, tlie burden of proof Is on the 
master, , - , 

[Ed. Note.— For othe? cases, see Master and Servant, Cent. Dig. |§ 892, 
907; Dec. Dig, <g=5265(13).] . 

5. Master AND Servant <S=>ll&-^lNa:uRiEs to Servant — Duty op Mastbs— 

Use of Electricity. 

Where the master employs electriclty in his opérations, hé must exer- 
cise an extrême degree of eafe for the servant's saféty. 

[Ed. Note.^~-For other Cases, see Master and Servant, Cent. Dig. § 210; 
DecDig. <S=»119.] 

0. Master AND Servant <S==>288(5)^— Injuries to Servant-^EvIdence — As- 
suMPMON or Risk. 

Where there was no evldende that the servant knew that à wire was 
char^ed with electriclty, and there was évidence that the wire was per- 
mitted'to sag down aver the car In which the servant was riding, It can- 
not be sald as ^ idàtter of law that he assumed the risk of injury there- 

. •■fronl;' '■"'' ^ :.;■■■: '^ :;■■■■' ■■ 

■ [Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 1077; 
Dec. Dig;. <e=»288(i>).] 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Gharleston; Benjamin F. Keller and 
John C. Rose, Jiidges. 

Action by Basil Gray, administrator of the estate of Paul Jackson, 
deceased, against the Sunday Creek Coirtpahy. Judgment for plaintifï, 
and défendant brings error. Afifirmed. 

George S. Couch and Brown, Jackson & Knight, ail of Gharleston 
W. Va., for plaintifï in error. 
J.jHoward Hundley, of Gharleston, W. Va., for défendant in erroi. 

Before KNAPP and, WOODS, Circuit Judges, and JOHNSON, 
District Judge. 

KNAPP, Circuit Judge. The administrator of Paul Jackson, aii 
employé of Sunday Creek Company, plaintifï in error, brought suit 
against it, under a West Virginia statute, for negligently causing the 
death of his intestate, and recovered a judgment which this v^frit of 
error seeks to reverse. Jackson was a coàl loader in one of the com- 
pany's mines, and had been so employed for eight or nine months. 
The place where he worked on the day of the accident was a mile or 

6=9For other cases see same toplc & KESY-NUMBER in ail Key-Numbered DiKeuts & Indexa 
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so fïom the mine entrance. At quitting time he, with several others, 
boarded an empty coal car, drawn by a mule, for the purpose of leaving 
the mine. This appears to hâve been the customary way of taking the 
men to and f rom their work. When the car reached the point where 
they got off, and while Jackson was in the act of getting off, his head 
came in contact with an overhanging electric wire, and he received a 
shock which killed him almost instantly. This point was at the inner 
end of a sHght curve, about 150 feet from the drift mouth of the mine, 
and was unlighted at the time. A statement in the amended déclara- 
tion, which seems to be undisputed, except by the formai plea of "not 
guilty," is as f oUows : 

"Décèdent had a rlght to assume that the electric power in sald mine 
was off, because It was after wcrlting liours, the electric lights were off, and it 
was the knovvn custom in said mine to turn o£E the electric power at quitting 
time, when the motors had stopped running, and before permitting the mule 
cars, in which employés came from their work, to be driven out and along the 
motor road." 

'The wire which is claimed to hâve caused the death of Jackson was 
the "return" wire, so called, which came into the entry, where the cars 
ran, at about the point where the accident happened, and was carried 
along on insulators near the top of the entry and on the léft-hand side 
going into the mine. The wire itself was not insùlated, and défendant 
asserts, for reasons stated, that insulation was impracticable. The en- 
try was about 15 feet wide, but a trifle léss than 51/2 feet in height. ; 

[1] There was sharp conflict of festimony upon two points. Wit- 
nesses for plaintiflf were positive that Jackson was killed by coming in 
contact with the "return" wire, and they described an experiment, made 
directly after the accident, which showed it to be heavily charged with 
electricity, while the trolley wire was found to be without power. 
Against this was the évidence of defendant's experts, to the efïect, in 
substance, that they had never known or heard of a return wire becom- 
ing "hot" enough to effect electrocution. Without enlarging upon this 
dispute, it seems évident that the jury were warranted in finding tHat 
Jacksori's death waS caused by hitting the return wire in question when 
it was in a highly charged condition. 

The other dispute related to the location of the return wire in the 
entry, and its actual position at the tiffie and place of the accident. 
Two of plaintiff's witnesses testified that this wire was about 2 feet 
from the side or "rib" of the entry ; and a third witness coniirmed their 
further statement that it was "sagging dovvn," or "bagged," at that 
point about 15 or 18 inches, and hung over the right side of the top 
of the car in which Jackson was riding. On the other hand, the évi- 
dence of défendant showed that the wire in question was stretched 
"tight" along the entry about 6 or 8 inches from the left rib and close 
to the roof, that it did not "sag" at the place where Jackson met his 
death, and that it remained in the same position after the accident, with- 
out altération or repairs, until the mine was abandoned. Upon this 
proof wàs rested the principal défense at the trial, which is the only 
ground now urged for reversai, namely, the àssumption of tisk by the 
employé. 
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[2-4] The doctrine of asèUmption of risk is so clearly recognized in 
the law of négligence as not to reqiiire'discussion in this case. The 
mastér is bouhdto furhish a reâsonably safe place for the' servant to 
worb;' thë servant tàfeéS' thfeôrdihary rïsks incident to his employment. 
If the worfc'be'ofhazaVdoïis nature, thë' master is liablè, not for the 
danger tôwhich the servant is necessarily exposed, but for' 'négligence 
in f àilinig té mâkfe reasonable provision for the servants sâf ety. The 
servant dôëâ rtotaëéurriè the rîsk of the master's négligence, and tipon 
the issue ofâssiimption ôf riSk the burden of'proof is upottthé défend- 
ant/ ■■'■ •■' / '' ■ '■ '''■ ■■■ ■■■'■■'■' ■■■•"■ 

[5] In the application of thèse rules account mUst'be! taken, as ail 
authorities agrée; of the.,naturie of the work in whiçh thç servant is 
erigaged and of thé appliancés provided for its prosecution. Where 
opérations are carried on yvith the aid of electricity therè is an èver- 
presènt élément of dariger which the servant may not'appreciate, ànd 
in such case it becomes the duty of the master to exercise an extrême 
degree of care for the servant's security. Indeed, the modem doctrine 
seetïis to go to the extent of charging the master with négligence if 
electric wires with whiçh the; servant is liable to corne in contact are 
not insulated or otherwise properly protected. For example, in EUs- 
worthv. Metheney, 104 Fed. 119, 44 C. C. A. 484, 51 L. R. A. 389, the 
syllabus reads^s iollows : : 

"Wheite the minera. in acoal mine, with the knawledge and implled consent 
of the owper, are accustomed to use the passages or entrles in the mine as a 
plac« for congregattng or passing to and fro during the hours of récréation, it 
is négligence in the owner tô Introduce and extend along such an entry an 
electric wire which Is dangerous to the llfe of those who eome in contact there- 
wlth, without properly insulating or inclosing the same, or glving notice of 
the danger to those v^ho, he should reasonably apprehend, are likely to be 
brought in contact with It, and such négligence will render him liable for the! 
death of a miner, who, In the accustomed use of the premlses, and without 
knowîedge of the danger or négligence on hls • • ♦ part, is killed by 
coming In contact with such wlrè." 

In 15 Cyc. 473, it is said : 

"The exercise of a sufflcient degree of care requlres a careful and proper 
insvilation of ail wlres and appliancés in places wlwire tliere Is a likelihoodl 
or reasonable probability of human contact therewith, and such reasonable and 
thorough inspection as will préserve such insulation from impairment or da- 
teet any defects when occurrlngi" 

Andagain, 26Cyc. 1120: 

"Where a master employa electricity in his business, he must exercise every 
reasonable prepaution known to those possessed of the knowîedge requlsite for 
the safe treatment of electricity to protect his servants from injury, and must 
see to it that his pôles and other places for work are in a reasonably safe 
condition." 

To the same efïect are seyeral décisions of the Suprême Court of 
Appeals of West Virgina, the state in which this action arose. Among 
the latest of thèse is Humphreys v. Raleigh, C. & C. Co., 73 W. Va. 
495, 80 S. E. 803, L. R. A. 1916C, 1270, a case of marked similarity to 
the one at bar, in which the subject is quite fully discussed. The foi- 
lowing is quoted from the opinion ; 



UNION HOLLYWOOD WATER CO. V. CARTBK 329 

"Autlîôrities cited abundantly show the user of electricity must provide 
against ail probable contingencies and every possibility that can be readily 
foreseen or anticipated. If be knows any person is liable, in any way or for 
any reasoii, wbether on a mission or enterprise of business or pleasure, to 
corne in contact with a heavily charged electric wire he is using, he must in- 
sulate it, unless insulatlon is impossible by reason of incompatlbllity with 
tbe use to wbich it is devoted." 

See, also, Penn. Utilities Co. v. Brooks, 229 Fed. 93, 143 C. C. A. 
369. 

[6] Reading the testimony in this case in the light of thèse re- 
peated ruUngs, it seems clear to us that the trial court rightly refused 
to direct a verdict for the défendant. There is no évidence that Jack- 
son knew or ought to hâve known of the présence of the v^fire in ques- 
tion at the place in the entry where he w!ls killed ; and, if the wire was 
then in the position described by plaintifï's witnesses, it certainly can- 
not be said as matter of law that he assumed the risk to which he was 
exposed. 

Affirmed. 



UNION HOLLYWOOD WATER CO. v. CARTEB, Internai Revenue Collecter. 
(Circiiit Court of Appeals, Ninth Circuit. January 8, 1917.) 

No. 2837. 

1, Internal Revenue ©=59 — Corpokate Excise Tax — "Gkoss Income" — Dé- 

ductions. 

Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, §S 630<>-6307), 
requires corporations to i)ay an excise tax of 1 per cent, of their net in- 
come above |5,000, and provides that the net income shall be ascertained 
by deducting from the gross aniount of Its Income, recelved withln the 

. year f rom ail sources, operating expenses, losses, including- dépréciation, 
interest, taxes, and dividends on stock of corporations subject to the tax,. 
Plalntlff was a public waterworks company, which recelved from its 
consumers amounts for service connections and extensions, the greater 
part of which it expended in making the connections and extensions. It 
sues to recover the tax paid under protest on the amount of sueh receipts 
without déduction of the expendltures. Held, that such receipts were part 
of the corporation's "gross income," and dld not fall within any of the 
déductions provided for, and that plalntlff was liable for the tax on ttie 
full amount of such receipts, which, in fact, were Invésted in permanent 

■ Improvements, adding to the value of thè property. 

[Ed. Note.— For other cases, feee' Internai Revenue, Cent. Dig. §§ 13-28; 
Dec. Dig. <@=9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Gross Income J 

2. Intert'ai- Revenue <®=j9 — Corporate Excise Tax — Corporations Liable 

' — Public Utilities Corporation. 

The fact that plalntlff was a public utilities corporation, which, under 
the laws of the state, was not the owner of the property, but merely in- 
trusted with the use thereof, which it must dévote to thç public, does:not 
entitle it to more favorable treatment than other corporations; It belng a 

e=9For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Infléxes 
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corporation organized for proflt, having a capital stock represented by 
shares, and the act maklng no exceptions In favor of public utilities. 

[Ed. Note.^— For other cases, see Internai Revenue, Cent. Dig. §§ 13-28; 
Dec. Dig. cs=»9.] 

3. INTEBNAL Revenuï; <S=99 — CoBPOBATE BxciSE Tax — Geoss Income — Serv- 
ice Connections. 

Nor does the fact that the state commission had ruied that service con- 
nections pald for by cpnsumers were not to he Included wlthla the valua- 
tlon of the company, on whlch It vpas entitled to a fair return, show that 
payments for those connections are not to be included as part of the cor- 
poratlon's gross Income. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §8 13-28; 
Dec. Dig. <Ê=»9.] 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Oscar A. Trippet, 
Judge. . . . . 

Action by the Unioii Hollywood Water Company against John P. 
Carter, as Collecter of the United States Internai Revenue for the 
Sixth District of the State of California. Judgment for défendant, 
and plaintiff brings error. Affirmed. 

Sheldon Borden and George H. Moore, both of Los Angeles, Cal., 
for plaintiff in error. 

Albert Schoonover, Ù. S. Atty., and J. Robert O'Connor and Clyde 
R. Moody, Asst. U. S. Attys., ail of Los Angeles, ; Cal., for défendant 
in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges, 

GILBERT, Circuit Judge. The plaintiff in error, a corporation, hav- 
ing paid under protest certain taxes under Act Aug. 5, 1909, § 38, for 
the years 1912 and 1913, brought an action in Iwo counts to recover the 
sums so paid. The f acts and the questions involved are the same in 
the two counts, and it will be sufficient to refer only to the first. It is 
alleged therein that the plaintiff in error, being a public utility corpora- 
tion engaged in furnishing water for domestic use and irrigation, re- 
ceived in the, year 1912 f rom consumers, to pay for service connections 
to be laid in public streets, the sum of $33,024.50, and that it expended 
in laying such service connections the sum of $31,006.12; that in the 
same ye^r it réceived from property owners and perspns engaged in 
tlie subdivision and sale of real estate, to pay for extensions of the 
water System to their property; the sum of $52,895.65, and expended in 
laying such extensions in and thrçugh such property the sum of $51,- 
235.12. Upon ail of said sums so réceived for service connections; and 
for the extension of the system into the Jands of others, the plaintiff in 
error was required to pay a tax, although in its income tax returns, 
while it had included those receipts in its gross income, it had claimed 
la crédit and déduction for the amount so expended by it for service 
connections and pipe extensions. The court below denied the right of 
the plaintiff in error to recover. 

[1] The plaintiff in error contends that the moneys so réceived from 
property owners were not "gains, profits or income" within the mean- 

®=»For otber èases see Same topic & KBY-NUMBER in ail Key-Numbered Dtgests & Indexes 
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ing of the statute; that they were moneys contributed solely for the 
purposes designated, and for the benefit of the contributors of the 
same, and were not subject to distribution among the stockholders of 
the corporation as dividends or otherwise, and could be used only for 
the spécifie purposes for which they were contributed ; that, while the 
effect of the connections and extensions was to increase the plaintiff 
in error's plant, it was not to increase its gains, profits, or income. The 
question so presented does not seem to hâve been considered in any 
reported case. The statute provides that for the détermination of the 
amount of the annual excise tax, which is fixed as the équivalent of 1 
per cent, of the net income above $5,000, the net income shall be ascer- 
tained by deducting from "the gross amount of the income of such cor- 
poration * * * received within the year from ail sources": (1) 
Its expense of opération paid out of income ; (2) its losses, including a 
reasonable allowance for the dépréciation of its property; (3) certain 
interest paid by it ; (4) taxes paid by it ; and (5) dividends on stock 
of corporations subject to the excise tax. 

The plaintiff in error being a public utility corporation, we may 
assume that in the ordinary course of its business its income consisted 
principally of the sums paid to it by cûnsumèrs for the use bf water 
f urnished by it. But it may also hâve other income, and we are of the 
opinion that contributions paid by consumers of water or owners of 
land tracts for service connections and pipe extensions are income 
within the meaning of the act. Such contributions are moneys which 
corne to the corporation in the ordinary course of its business, and they 
are properly included in a statement of its gross income "received 
within the year from ail sources," and the corporation is liable to pay a 
tax thereon, notwithstanding that ail or nearly ail of the sum so re- 
ceived may hâve been expended within the year in betterments and the 
extension of its System. Moneys so received for service connections 
and pipe extensions are not permitted to be deducted from the gross 
amount of the income, for they do not come within any of the p>er- 
mitted classes of déductions mentioned in the statute. Moneys so ex- ' 
pended are invested in permanent improvements, which tend to en-_ 
hance the rental and the market value of the water System. They are 
not in the nature of improvements made merely to facilitate the trans- 
action of a growing business, the expenses of which has been held dé- 
ductible as necessary expenses of the business in Computing the taxable 
net income of the corporation. Connecticut Mut. Life Ins. Co. v. Eaton 
(D. C.) 218 Fed. 206. 

[2] The plaintiff in error claims that it should be distinguished from 
ordinary business corporations, in that it is a public utility eompany, 
and under the laws of California it is not the owner of its plant emd 
property devoted to public use in the sensé of personal ownership, but 
is merely intrusted with the use thereof, which it must dévote to the 
public. But we are unable to see in that fact any ground for holding 
that it is not subject to the plain provisions of the stattite. It is still a 
corporation "organized for profit and having a capital stock represented 
by shares." It does not deny that it is subject under the law to pay an 
excise tax. If so, it is subject to pay the whole of the tax, and it is t« 
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be dealt witH precisely as any other corporation. The statute makes no 
exception in favdr of public utility corporations. 

[3] Nor do we think that a différent conclusion should be reached 
because of the fact that the Railroad Commission of California has 
decided that meters and service connections paid for by consumers are 
not to be included in the valuation of the water company's plant upon 
which it is erititled to earn a fair return. City of Eagle Rock v. Eagle 
Rock Water €o., 3 C. R. C. 1054; In the Matter of the Application of 
the San Gabriel Valley Water Co., 8 C. R. C. 481. In the latter of 
thèse cases the Commission said : 

"Although. thèse pipes were expressly donated to the Company, they are 
now the property of the water company, and as such the company is entitled 
to a return on their falr value. On the other hand, the use value is not 
measured by an estimate of eost, for there are a number of thèse pipe lines 
that hâve only one consumer for a large investment, and It Is obviously unfair 
to permit it to become a burden upon the remainder of the system." 

It does not follow from thèse décisions of the California Commis- 
sion that moneys contributed for service connections must not be re- 
garded as income, gains, or profits for the purpose of determining the 
amount of the excise tax under the law of the United States. In Strat- 
ton's Independence v. Howbert, 231 U. S. 400, 417, 34 Sup. Ct. 136, 142 
[ 58 L. Ed. 285 ] the court said : 

"Evldently Congress adopted the income as the measure of the tax to be 
imposed with respect tp the dbing of business in corporate form, because it 
deslred, that the excise should be imposed, approximately at least, with re- 
gard to the amount of beneflt iwesumably derived by such corporations from 
the current opérations of the government." 

The court further said : 

"Moreover, Congress evidentîy Intended to adopt a measure of the tax that 
should l>e easy of ascertaininent and simply and readily applled in practiee." 

And it further observed: 

"It was' reasonable that Congress should flx upon gross Income, wlthout dis- 
tinction as to source, as a con ventent and sufflciently accurate index of the 
Importance of the business transacted; and from this point of vIew. It makes 
llttle différence that the inçpme niay arise from a business that theoretically 
or praetically involvés à wasting of capital." 

The judgment is affirmed. 



BIG VEIN POCAHONTAS CO. v. RBPASS. 

(Circuit Court of Appeals, Fourth Circuit. December 13, 1916.) 

No. 1469. 

WiTNESSES iS=>321 — Cboss-Examining Own Witness DlSCRETIOrf. 

How far a party œay be allowed to, in effect, cross-examine hls own 
witnèss, Is usually a matter in the sound judleial discrétion of the trial 
judge. 

' [Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1094, 1099, 
1100; Dec. Dig. <©=>.^21.] 



Ê=::>For other cases see samc topic & KEY-NUMBER in ail Key-Numbered Dfgests & Indexes 
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2. Masteb and Sebvant <©=>286(19) — Saii: Place to Wobk — Questicn roB 

JURT. 

Under the évidence In an action for death of a member of tàe slate 
gang in a coal mine, kllled by the fall of Iei stonç from the roof, helA, that 
the question whether the master had performed Its duty of seeing that he 
was glven a safe place In whlch to work wàs for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Ûig. $ 1026 ; 
Dec. Dig. ®=>286(19).] 

3. Master and Sebvant <S=>190(1) — Safe Place to Wobk — ^Nondelegable 

Duty. 

The master's duty of providing a safe place for work Is oné that cannot 
be delegated, so that any négligence in that respect of a boss, to whom 
the master leaves the détermination of the question of safe place, is the 
master's négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 449, 
450, 453, 468; Dec. Dig. €=190(1).] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke; Henry Clay McDowell, Judge. 

Action by Sallis C. Repass, administratrix of Charles Repass, de- 
ceased, against the Big Vein Pocahontas Company. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

D. Lawrence Groner, of Norfolk, Va., for plaintiff in error. 
William H. Werth, of Tazewell, Va., and William G. Werth, of 
Norton, Va., for défendant in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

ROSE, District Judge. The parties will be described as they were 
below ; that is, the plaintiff in error will be called the défendant, and 
the défendant in error the plaintiff. The latter sought to recover 
for the death of her son. He was a boy of 17, but appeared to those 
who worked with him to be a year or two younger. 

At the time of his death, and for not exceeding' 10 days before, he 
had been employed in defendant's toal mine; He was a member 
of what is called the "slate gang." He worked undér the immédiate 
direction of a man who was called the "slate boss," and whose duties, 
according to the évidence, included the inspection of the mine. De- 
fendant's employés had been engaged in getting out the coal con- 
tained in the pillars which had originally been lef t to support the 
weight of the earth' and rocks above them. As a conséquence, in the 
part of the mine in which the pillars had been so robbed, to use the 
mining term, there had been some settling ; that is, in miners' vernacu- 
lar, a "squeeze" had taken place. For some while befoi-e the day 
of the accident this squeeze had apparently stopped of its own ac- 
cord. In order to get at a pillar or stump in this part of the mine, 
so as to take out the coal contâined in it, the slate gang, on the day 
preceding the death of plaintiff's intestate, had been Set to work to 
clear out the loose débris which in earlier opérations hàd been thrown 
tn front of the pillar. 

«=»For other caaM te» aame toplc & KBY-NUMBER in ail Key-Numbered Digesta £ IndeiM 
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On the morning of the accident the deceased was working some- 
where else 10 the mine. While he was thus away from the spot at 
which he subsequently met his death, and at about 10 in the morning, 
a crack was discoverèd in thê^^ roof .' ^liiler which the slate gang was 
engaged in rémoving the débris hefore mehtîoned. There followed 
some discussion betwèeh the boss of the gang and the members as to 
whether this discovery spelled danger. The roof in the vicinity was 
sounded. Néar the edges of the crack it was fbund to be what the 
witnesses called "drummy." A pick was inserted, and an attempt 
made to pull down anything which might be loose ; but, beyond bring- 
ing away a small pièce of the roof, nothing followed. When a por- 
tion of the roof is found tp be in a dangerous condition, or in a con- 
dition which may prove dangerouç,, prudent people do one of two 
things. They either prop up the portion of the roof which gives 
indications thati it may îall, so that it canhtit, or ithey cause it to fall 
at a time and under circumstanee^.in which its descent is not likely to 
do harm; If the latter course is adopted, the appar«itly loose portion 
may ; be . brought down, either by. wédging or by blasting. In this 
case the roof was not proppéd, nor was it puUed down. Apparently 
the soundings and the attempts with the pick had satisfied the gang 
and its foren^ari tha,t the roôf was ribt likely to fall, at least during 
the compâratively short time they exjpectedl to be working under it. 

In the afternoon of the day upiori which the crack was discoverèd, 
the slate boss summoned the deceased frbm whefëvèr'clse in the mine 
he had been engaged, and put him to work at the place in which 
some three or four hours later he met his death. It does not appear 
that his attention was cailed to the, crack, or that he ever knew of 
its existence. Àbout 5:25 that, afternoon, a large pièce of rock fell 
upon and killpd.him. Itcame frijmi the place at which the crack had 
been seen. Thèse facts the pl^intiff, apparently with some diffiçulty, 
extracted from two of the fivèimen; who m^de up the slate gang with 
whoni, at the time of his, death, deceased was working. 

[ 1 1 Seyeral of def eridant's a.ssignments pf error are based upon 
its exceptions to the action of the court in ipermitting the plaintifï in 
eflfect ,to crQSS'-examine her own witnesses. ïlow far a party may be 
allowed to gG in this, direction is' usually a matter within the sound 
judicial discrétion of the triaJ judge. We see np reason to think that 
it was in this case inaprovidently exercised, : 

{2, 3j At> thedpse of pla.in|:iff's case, défendant asked for an in- 
structed verdicts Upon the: déniai,, pf this request„it elected to. stand 
upon the record as it th^n was, i^nd did not pffer any testimony. It 
says that, there was 430 .évidence of neg^gence: upon the part of any- 
bpdy, or, if any ipne was négligent, jt iwas.the slate boss, and he was 
a fellow servant of the î depçiased:. , Thlfe rdef endant was bound to see 
that the ;«}eceased was given a safe place in which to work. ; Upon 
the :evidence, it ,was i|or tbeijiiry to. Sây \vhether it had donc so. So 
iar. asi the record diseio5es> thie défendant .left it:tp the slate boss to 
détermine whether the place at which the deceased was set to wopk 
was safe. As the duty of providing such a place is one which can- 
iaot be delegàted, the learned judge bèlow was right in instructing 
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the jury that any négligence of the slate boss in this respect was the 
négligence of the défendant. 

It is earnestly argued thât by the Virginia statute the duty of 
seeing that the mine is safè is imposed upon the "mine foreman," 
or "boss," or his assistants, and that there is not sufficient évidence 
that the foreman of the slate gang was any one of thèse. Conceding, 
but by no means deciding, that the jury might not hâve been en- 
titled to find that he was, the défendant is in no better case. There 
is no évidence whatever that, before putting this boy of 17 to work 
in that portion of the mine in whiçh it was known a squeeze had 
taken place, the mine foreman, or any one other than the slate boss 
and some members of his gang, had ever inspected the roof, to see 
what the condition was. If, as the défendant apparently contends, such 
inspection could properly be made by no other than the mine foreman 
or his assistant, and the slate boss was neither, the jury would hâve 
been justified in finding that the plaintiff's intestate came to his death 
because of the failure of the défendant to hâve the proper inspec- 
tion made. The mining law of Virginia diflfers from that of West 
Virginia and Pennsylvania in a vitally important respect. It express- 
ly déclares that nothing in it shall be "so construed as to relieve mine 
owners or operators from seeing that ail of" its "provisions are 
strictly complied with, nor from the duty imposed at common law 
to secure the reasonable safety of their employés, and in the per- 
formance of those dnties that are nonassignable at common law, as 
well as those duties required by" the act, "the mine foreman, boss 
or fire boss, and their assistants, shall be considered as acting for 
the mine owner or operator as à vice principal." 

We find no error in the instructions actually granted by the court. 
They fairly and fully stated the law. A number of those asked for 
by défendant were inconsistent with the law applicable to the facts, 
and were properly refused. Such of them as were unobjectionable 
were sufïiciently covered by the instructions actually given. 

Finding no error, it follows that the judgment below must be 
afiirmed. 



GARRBTT et al. v. MALLARD. 
(Circuit Court of Appeals, Fourth Circuit. November 16, 1916.) 

No. 1459. 

1. COUBTS ®=»323 FEDEBAI. COTTETS JURISDICTION ^DlVEBSITY OF ClTIZEN- 

BHIP. 

The fédéral court may take jurlsdlctlon of a suit on the ground of dl- 
verslty of cltlzenshlp, where it was alleged, notwithstanding plaintiff had 
removed from Virginia, the state of défendant'» résidence, only a short 
time before beginning suit, where he testlfled that he intended to be- 
come a citizen of Maryland, the state to whlch he removed; his cltl- 
zenshlp being a question of intention. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §| 885, 886; Dec. 
Dlg. <g=>323.] 

4=9Far oUter casea see same tapie & KBY-NUMBER in ail Kejr-Numbered Dlgesta & Indexes 
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2. Courts (gsafesCloMli'EDEBAL Cr.uKTs^-JûEisDicTioN— Amount in Coxteo- 

VERSy. 

Where plalntiff In good faith belièved he was entitled to recover from 
défendants a sum greater than $3,000, .the fédéral corirts hâve jurisdiction 
of his suit, notwithstandlng plalntiff recovered a less sum or nothing at ail. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 890; Dec. Dlg. 
®=>328(10).] 

3. TradEtMarks and Teade-Names- <ê=998 — Contbacts ^ — Agbeements — 

Bbeach. 

Plalntiff and the indlvldual défendant, who was président of the cor- 
porate défendant, enteréd Ihto an agreement for the formation of a cor- 
poration to manufacture soft drinks. Plalntiff agreed to asslgn his 
formula to the corporation to be ofganized, in considération of one-fifth of 
the stock to be Issued and employment for at least 3 months, the employ- 
ment then to be terminable by either party upon 30 days' notice. The 
agreément also provided an arratigement whereby plalntiff mlght maln- 
taln his proportloïiate share in the stock of the corporation to be formed, 
in case additlonal stock; was issued. While a charter was obtalned, no 
new corporation was organized, and the corporate defendapt began the 
manufacture of the drink under plaintiff's formula. Some months after 
the agreément plalntiff was dlschàl^ged wlthout the notice provided, 
whereupon he sued to enjoin further use of the formula and name of the 
new drlnk and for an accounting. Défendants contended that their ex- 
penditures had added to the salable value of the formula and trade-name, 
but it did not appear whether the expenditures were made after plalntiff's 
connection with the business was severed. Held, that plalntiff was en- 
titled to have the formula and trade-aame sold, and to recover one-flfth of 
the proceeds, legs the aœount of expansés Incurred by défendants in ex- 
cess of profits, which expenses added salable value to the formula and 
trade-name. • 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 112 ;. Dec. Dig. <©=»98.] 

4. Tbade-Mabks and Trade-Names <S=»98— Contbacts — Bbeach — Riqht of 

Action. 

In such case, the expenditures by défendants not having been made pur- 
suant to the contract, plaintiff Is not personally llable therefor. 

[Ed. Note. — For other casesj see Trade-Marks and Trade-Names, Cent. 
Dig, § 112 ; Dec. Dig. ®=j98.] 

5. Tbade-Makks and Tbade-Names <S=»93(1) — Contbacts — Beeach^Buedén 

or Pboop. 

In such case, défendants have the burden of showlng that their ex- 
penditures enhaneed the value of the formula and trade-name. 

[Ed. Note. — For other cases, see Tradé-Màrks and Trade-Names, Cent. 
Di&§ 1041/2; Dec. Dig. <©=>93(1>.J 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk ; Edmund WaddiU, Jr., Judge. 

Suit by Logan L,. Mallard against Paul Garrett and another. From 
à decree for complainant, défendants appeal. Affirmed. 

Walter H. Taylor, of Norfolk, Va. (Loyall, Tàylor & White, of 
Norfolk, Va., on the brief), fqr appellants. 
S. M. Brandt, of Norfolk, Va., for appél],ée. 

Béfore KNAPP and WOODS, Circuit Judges/ andfRÔSH, Dis- 
trict Judge. 

£=9For other cases Eee saine topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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ROSE, District Judge. In this opinion the parties will be described 
as they were below, viz. the appellee as the plaintiff, the àppellants 
as the défendants. 

The individual défendant is the président and largest stockholder 
of the corporation. They had.been wine makers. They wanted to 
take up the manufacture of soft drinks. The plaintiff knew. how to 
compound them. On the Ist of October, 1914, negotiations betweeti 
him and the défendant Garrett resulted in a written contract. It 
provided for the formation of a corporation with a maximum capital 
of $25,000, of which $10,000 was to be at once issued. The plaintiff 
was to assign his formula to the new corporation, and receive there- 
for $2,000 in stock and $500 in cash. Garrett was to furnish $7,900 
as required for the needs of the company and to receive stock there- 
for. The remaining $100 of the fîrst issue was to be given to the 
treasurer of the corporate défendant for services rendered or to be 
rendéred by him. Garrett was to be président and plaintiff vice prés- 
ident of the company. The latter was to receive a salary of $150 a 
month, beginning October 1, 1914. His employment was to last at 
least 3 months, and to be thereafter terminable by either party upon 
30 days' notice. If within 5 years more stock was issued, Garrett 
was to lend the plaintiff the money necessary to take up one-fifth 
of it. On January 8, 1915, in pursuance of this agreement, a charter 
was obtained for "Garrett's Corporation," but no organization there- 
under was ever effected. 

Early in February, 1915, the parties, or more strictly speaking the 
corporate défendant, began to manufacture, under plaintiff's formula, 
a àtink to which they gave the name of "Satanet." On May 15, 1915, 
défendants peremptorily discharged the plaintiff without giving him 
the notice provided for in the contract. They went on with the man- 
ufacture, advertising, and sale of "Satanet." On July 21, 1915, plain- 
tiff brought this suit. He asked for an injunction against the further 
use of the formula, and the name "Satanet," and for an accounting 
for profits already earned. The court below found that no profits 
had l3een made, and decreed that the formula and trade-name "Satan- 
et" should be sold, and one-fifth of the net proceeds paid to the plain- 
tiff and four-fifths to Garrett. 

[1] It is hère urged that the fédéral court was without jurisdic- 
tion, because neither diverse citizenship nor a suffiçient amount in 
controversy was made to appear. Bbth were properly alleged. The 
plaintiff swore that some time before the bringing of the suit he had 
become a citizen of Maryland. Whether he had or had not depended 
upon the intention with which he had removed from Norfolk to Bal- 
timore. The court below heard his testimony and was obviôusly 
satisfied with it. 

[2] The record sufficiently shows that the plaintiff, in good faith, 
believed he was entitled to recover from the défendants money and 
property rights worth far more than $3,000. Under such circum- 
stances, on the question of jurisdiction it matters not that the plain- 
tiff may actually recover less thaii $3,000, or nothing at ail. 

[3-5] Upon the merits, défendants say that the decree below. is 
238 F.— 22 



338 238 FEDERAL REPORTER 

inéquitable, because it does not charge the plaintiff with any part 
of the suin by "which the expenditures of the défendants for making, 
advertising, and selling "Satanet" exceeded the receipts from its sales. 
Défendants' bookkeeper testified that between October J, 1914, and 
December 1, 1915, défendants had expended for such purposes the 
suni of $81,062.03. They receivfsd from sales $37,752.86, and when 
he testified there was on hand in naerchandise and accounts receiv- 
able $25,969.85. Accôrding to thèse figures the net loss was up- 
wards of $17,000, and that, too, uponthe assumption that ail the 
uncollected accounts will be collected. 

It appears, however, that the défendants did not organize the cor- 
poration for -^hich the contract provided. The plaintiff was not 
consulted, as tp what disbursements should be made. A large, and 
probably tjie larger, part pf the expenditures was tnade after défend- 
ants had severed ail connections with the plaintiff, and not a little 
apparentlyeven after the bringing of this suit, Such sums having not 
been pai4 out in accordance with the plaintiff's contract, he cannot 
be held persdnally liable for them, or for any part of them. 

Nevertheless, défendants were fi;ee to prove, if the fact were so, 
that the money they had paid out had added some definite figure to 
the salable value of the forrnula and the trade-name. If they had 
donc so, they would be entitled out of the proceeds of the sale to 
receive. such amotint, not exceeding.of course, the sum they are now 
out of pocket. The burden of making such showing rested upon 
them. They hâve not ?ustained it, or even attempted so to do, very 
probably because under the cireumstançes it is impossible to obtain 
clear and convincing évidence on such a question. If so, they must 
béar the loss which has corne to them in conséquence of their having 
ignored plaintiff's rights. 

The case is a peculiar one. It seems to us that the decree below 
is right, and it is therefore affirmed. 



gPANN et al. V. EE AD PHOSPHATE CO. 

(Circuit Court of Appeals, Fourth Circuit. December 15, 1916.) 

No. 1460. 

1. Bankruptcy <S=3388— Compositions— Discharqe — Effect of. 

Where a banki-upt lias obtained a release by an ordered composition, the 
moral obligation of tUebankrupt to sati'sfy his debts in fuU Is sufBcient to 
support a new promise, made after coàiposltlon, to a creditor voting In 
! favor thereof, the game rule applylng as in case of an ordlnary discharge 
In bankruptcy ; and subséquent creditors of the bankrupt cannot ques- 
tion a note secured by mortgage glven to pay a créditer whose claim was 
barred by composition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 618 ; Dec. Dig. 
; iS=p388.] ■ ; 

2. Bankbuptct ®=»388 — Composition— New Promise — Considération. 

Where a bankrupt, after a composition was approved, executed a note 
secured by a mortgage to one of his creditors for the full amount of the 

&s>Fot other cases see stuue topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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debt, subsequient creditors of the banUrupt can attacjc the obligation, : as 
partially wlthout considération, if the composition créditer had alsp're- 
celved a dividend. , 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. § 618; Dec. Dlg. 

<g=3388.] 

Appeal from the District Court of the United States for the Eàstern 
District of South Carolina, at Charleston; Henry A. Middleton Smith, 
Judge. 

Bill by the Rea,d Phosphate Company against J. A. Sparni and others. 
From a decree for complainant, défendants appeal. Reversed and re- 
manded, with directions. 

S. G. Mayfield, of Denmark, S. G. (Mayfield & Free, of Bamberg, S. 
C, onthe brief), for appellants. 

J. N. Nathans, of Charleston, S. C, (Nathans & Sinkler, of Charles- 
ton, S. C.,' on the brief), forappellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. Wheii J. A. Spann went into bankruptcy 
in. 1908, hé ôwed $4,000 to his brothers, H. F. Spann, P. N. Spanh, 
and M. S. Sparin, cpmprising the fifra of Spann Bros.' , His creditors 
voted to accept an offèr ôf composition at 25 cents on the dollar. Sparin 
Bros, aided in efifecting this composition, and received, about April 3, 
1909, a dividend of $1,000 on their daim. On the lOth of that month, 
J. A. Spann borrovved from his brothers the sum of $1,450, tôt whîch he 
gave his note at two years. At the same time hé gave them aftother 
note of $4,000 at three years, for which there was np considération ex- 
cept thé old debt that had been discharged in the bankruptcy proceed- 
ing. At varions times in the next three years he borrowed additional 
sùms, so that on Janûary 15, 1914, his entire indebtedness to his broth- 
ers, including the $4,000 note, with interest from its date, amounted to 
$14,902.48. This debt he secured by a mortgage, executed that day, 
but net recorded until March 24, 1915, on certain lands then owned by 
him in Bamberg county, S. C. , ' 

About March 4, 1915, the appelleé, Read Phosphate Company, 6b- 
tained a judgment for $5,620,73 against J. A. Spann for fertilizer sold 
him under contracts of September 24, 1913, and January 9, 1914. The 
judgment having been docketed in Bamberg county and exécution 
returned unsatisfied, this bill was filed to set aside the mortgage as 
fraudulent and void for want of considération, and to subject the 
mortgaged lands to the payment of appellee's judgment. 

[\] In the court below the issue of fraud was decided agairtst the 
appelleé ; the learned District Judge holding that the mortgage "was 
not madé with îritent to delay, hinder, and defraud creditors," and that 
it is "agood, valid, and sufïicient mortgage to the extent of $9,382.40"; 
that is, for its' fuU amount, less so much as ré'présénts the $4,000 note 
and interest. The decreè reduces the mortgage accordingly, for rea- 
soins stated in the opinion as follows : 

"I"-. inay be tliat a twnkrupt lias tlie rlgbit, urider the aspect of some moral 
ohligatWii- hotwlthstandlng his bankruptcy, aftérwards to pay his del)ts m 
full. There is a différence, however, between paying In full in the case of ,a 
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simple bankruptcy and in the case wliere a composition has been orderecl, and 
thé flebt subseanèntly paid in l'ull lias been used to force other credltors by 
means ot a composition to accept less than thelr debts. No credltor voting 
to enforee a composition lias a rlglit in any way, shape, guise, or prêteuse, aft- 
er forcing bis fellow credltors to accept a composition, to afterwards liave 
bis debt paid in full. Tbe debt is eompletely dlscharged. Any payment there- 
after made by the bankriipt is a pure- donation, and tbis donatioij qannot be 
made under the rules ot law to tbe préjudice of any credltors, whétbër past 
or exlsting." 

Siiice the findings herein eliminate the question of fratid, and aflfirm 
the good faith of the transaction under review, the décision appealed 
from must rest upon the supposed distinction between the debtor who 
has Tççeivcd a. discharge in bankruptcy and the debtor who has obtained 
release from liability by an ordered composition. In other words, 
whilst the moral obligation to pay in full is sufficïent to support a new 
promise made after the bankrupt is discharged, which is undoubted, 
it is not sufficient to-SUpport a Uke promise made after enforced com- 
position. 

We are satisfied that this viewjis opposed to controUing authority. 
Indeed, as we read it, the case of Zavelo v, Reeves, 227 U. S. 625, 2)2> 
Supi Ct. 365, 57 L. Ed. 676, Ann. Cas. 1914D, 664, involves the précise 
point and holds distinctly to the con1;rary. That, also, was an enforced 
composition, which appears to hâve beeii voted for by the creditor to 
whbm the new promise was made,, and ,by whom the offerèd compro- 
mise was afterwards acçepted, for the stàtement of façts shows that the 
new promise was made after adjudication and befpre the composition 
was ordered. Yet the Suprême Court upheld the promise as a bindjng 
obligation, althoughits sole considération was the original debt. The 
opinion says : 

"It is settled, however, . that a , dlscbafg^, whUe releasing the bankrupt 
from légal, liability to pay a debt that was provable in the bankruptcy, leaves 
him uiidçr à moral obligatiôu thàt is .sufficient to support a new promise 
to pay the debt. And in reasoi; as M^ell" as by thè greater welght of author- 
ity, the date of the new iwo mise Is immaterial. The theory is that the dls- 
«harge destroys the remedy, but not the Indebtedness; that, generally speak- 
Ipg, it relates to the inceptlon of the rpr^oceedings, and the transfer of the 
bankrupt> estate for tbe bençflt of credltors takes effect as of the same time; 
that the bankrupt becomes a free nian from the time to whleh the dischàrge 
relates, and is as compétent to bind hlmself by a promise to payan antécédent 
obligation, Which otherwise would not be ac-tionable because Of the dlscharge^ 
as he is to enter into any new engagemeot." 

As this was said in a case of release from liability by an enforced 
composition, it is obvious that the word "discharge" is used,, not merely 
in a technicfil sensé, but also to describe the f reedom ,f rom débit which 
equally results from a confirmed composition ; and the wholè reason- 
ing of the opinion negatiy.es the idea that there is any différence, as 
respects the validity of a new promise, between the bankrupt, who has 
been "discharged" and the bankrupt whose ofîered "composition" has 
been accepted. It follows that the mo.rtgage in qnçstioq, ^s ^gainst the 
appellee's judgment, must be sustained to the extent that^it ihcludes the 
unpaid portion of J, A. Spann s original debt, with int'erçst thereon 
from April 10, 1909, the date of the $4,000 note. 
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[2] On the présent record it appears that Spann Bros, received a 
■dividend of 25 per cent, of their claim, and also got a note for the 
whole amount. If this be the fact it is évident that the note included 
$1,000 for which there was no considération, and therefore the mort- 
gage should be reduced by that sum, with interest thereon from the 
date of the note. It may turn out upon further investigation that this 
dividend was not actuaily païd in money, but included instead in the 
note. In that case the mortgage wrould not be subject to déduction. 

The decree appealed from will be reversed, and the cause remanded 
for further proceedings in conformity with this opinion. 

Reversed. 



ELLIS V. REED. 

(Circuit Court of Appeals, Nlnth Circuit. January 8, 1917.' 

No. 2811. 

1. Attachment <©=»167 — Recording Certificate — ^Necessitt — Bights op Pub- 

CHASER. 

Comp. Laws Alaska 1913, § 974, requiring the marshal to make a cer- 
tificate of attachment of real property and dellver it to the çommlssloner 
for record within 10 days, and declaring that when the certificate is so 
filed the lien shall attach from the date of the attachment, but if filèd 
afterwards shall only attach as against third persons froni the date of 
the subsetiuent flling, means that the record of the certificate shall afCect 
only third persons who acquired interests in the property after the date 
of the attachment, and the fallure of the marshal to record the certificate 
does not invalidât© the attacliment against a remote purchaser from the 
attachment debtor, who acquired the land, before the attachment was 
levieU, under a contract on which he owed more than the a,mount of the 
attachment debt, and who had actual notice of the attachment within a 
short time after it was levled. 

[Ed. Note. — For other cases, see Attachment, Cent. Dig. §§ 482-i85; 
Dec. Dlg. <©=>1«7.] 

2. Fratjdulent Convenances <S=315(2) — Evidence — Judgment in Otheb 

Suit. 

A prior judgment, setting aside a conveyance of property as a fraud 
against the creditors, who were plaintlffs therein. Invalidâtes the convey- 
ance only as to those creditors, and is not évidence of fraud in subséquent 
proceedings by différent creditors against one to whom the flrst grantee 
had conveyed the property, and who was not a party to an original suit. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§ 974 ; Dec. Dlg. <S=>315(2).] 

Appeal from the District Court of the United States for the First 
Division of the Territory of Alaska; Fred M. Brown, Judge. 

Suit by J. Iv. Reed against M. A. EUis. Decree for plaintiflf, and 
défendant appeals. Reversed and remanded. 

On October 25, 1909, Thompson by quitelaim deed conveyed the Battle Axe 
mining claim to Cummings. On April 25, 1910, Reed, who is the appellee in 
the présent suit, recovered a judgment against Thompson for $1,598.80, for 
work performed by the plalntiff's assignors. On September 22, 1910, Reed 
brought a suit to set aside the deed from Thompson to CumOiingS as fraud- 
aient, and made with intent to hinder and delay creditors. In that suit the 

. Ê=jPor other cases see samè topic & KEY-NUMBER In ail Key-Numbered Dlgeats & Indexe» 
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deed was held void as to the plaintiflE's as^Ignors. An appeal was taken to thls 
court, and on February 3, 1933, the decree wâs afflrmed. Thompson v. Reed, 
202 Fed. 870, 121 0. C. A. 228. In the meantlme, on Decembér 7, 1911, Cum- 
mlngs executed tO Harper an option to purchase the mlnlng: claim for the sum 
of $10,000 to be paidiin Installments. On Deeember 19, 1911, Harper assign- 
ed his Interestln ;the option to Ellls, the appellant herein. EUls made the 
final pàyment of $3,000 on the option In February, 1913, and on February 28, 
1913, Cummlngs executed to him a conveyanee of the mlnlng daim. The 
présent suit wïÈs brt)ught tô subject the mlnlng clalm to. the lien of two at- 
tachments levied thereon on September 22, 1912, In. actions; brought by two 
credltors . of TJiompspn; who had obtalned Jjidgmenits agalnst hlm, eue for 
$582.68, with interest and cpsts, the other for $822.30, wlth Iriéèrest and costs, 
whlch' judgments hàd b«en asslgned to the appellee. The court below found 
that the deed from Thompson to Cummlngs was made wlth Intent to hlnder, 
delay, and defraud Thompson's credltors, Includlng the appellee's asslgnors, 
and that the same was null and vold as to the appellee; that the appellant, 
prlor to maklng hls final payraent on the contract, had actual notice of 
Thompson's fraudulent conveyanee, and ail the facts affectlng Cummlngs' tltle, 
and had aetual notice of the appellee's liens by virtue of the attachments of 
September 22, 1912 ; that those liens were superior to and unaflCected by the 
conveyanee from Cummlngs to the appellant. Judgment was rendered ac- 
cordlngly, setlng aslde the conveyanee from Cummlngs to, Kllls, in so far as, 
the same conflicts with thé appellee's Judgments and attachments and liens 
thereunder, and dlrectlng that exécution issue accordlngly. 

Edward Judd and Otto E. Sauter, both of Seattle, Wash., and S. 
O. Morfpfd;ând J. ]. Finnegan, both, of Seward, Alaska, for ap- 
pell^t. ., , 

J.L. Reed, John Lyons, and E. E.^ Ritchie, ail of Valdez, Alaska, 
for appellee. 

Before GII.BERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellant contends that the appellee's assignors obtained no 
lien upon the mining daim by their attachments, for the reason that 
no certificate was filed in compliance with section 974, Compiled Laws 
of Alaska, 'which provides that, if real property be attached, the 
màrshal shall make a certificate, and within ten days from the date 
of the attachmenti shall deliver the same to the commissioner for 
record in the district in which the real property is situa ted, and dé- 
clarés: '■'";, 

"When suffh' certificate is so flled for record, the lien In favor of the plaln- 
tlff shall attach to the real property descrlbed In the certificate from the date 
of the attàchment, but, if filed afterwards, It shall only attach, a.S: agalnst 
thlrd persons, from the date of such subséquent filing." 

W€ think the statute means that thé record of the certificate shall 
affect only third persons; that is, persons who purchase or acquire 
interest in the property after the date of the attàchment. Dickson v. 
Back, 32 Or. 217, 223, 51 Pac. 727. The appellant hère was not a 
"third person"; within the meaning of the statute. It was- his prop- 
erty that was attached. He was still owing on his contract more 
than enouigil to/satjsfy the daims of the attaching creditôrs. He hàd 
actual Jioticë'oi the. attachments within a very short time after they 
were devied, and he was thereby put upon notice to ascertain the na- 
ture pf theclaims that were asserted against his property. 
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[2] The principal question in the case is whether there was évi- 
dence to sustain the decree. The only proof ofïered to show that 
the transf er f rom Thompson to Cummings was f raudulent was a 
transcript of the judgment rendered in the case of Reed v. TViompson 
et al., which was affirmed by this court in Thompson v. Reed, 202 
Fed. 870, 121 C. C. A. 228. The appellant objected to the admission 
of the judgment as not binding upon him, for the reason thàt neither 
he nor the assignors of the appellee were parties to that suit, and 
for the reason that by that judgfnent the conveyance from Thompson 
to Cummings was held void only as to the creditors who were repre- 
sented in that suit. We think the objection should hâve been sus- 
tained. In such a suit to set aside a f raudulent conveyance, âll that the 
plaintiff can demand, and ail that the Court cari award him, is that 
the conveyance bé annulled or removed so far as it obstrùcts the èn- 
forcement of his judgment. A decree in such a suit doés not aflfect 
the validity of the transf er by the conveyance as between the grantor 
and the grantee. 20 Cyc. 821, 822. When fraud has been established 
as to one creditor, it has not the cffect to vitiate the conveyance as 
to ail other creditors. The decree in such a suit merely; avoids the 
conveyance as to the plaintiff therein, and as to ail the other creditors 
it remains as though no proceedings had been taken. 

On the question whether the conveyance was fraudaient as to the 
creditors represented in the présent suit, the appellant hère was en- 
titled to his day in court. The question of fraud is not disposed of 
by a prior adjudication to which thèse creditors were not parties nOr 
privies. Byrd v. Hall, 196 Fed. 762, 117 C. C. A. 568; McCalmont 
V. Lawrence, 1 Blatchf . 232, Fed. Cas. No. 8,676 ; Sturges v. Portis 
Mining Co. (D. C.) 206 Fed. 534; Goodwin v. Snyder, 75 Wis. 450, 
44 N. W. 746; Bell v. Wilson, 52 Ark. 171, 12 S. W. 328, 5 L. R. 
A. 370; McDowell v. McMurria, 107 Ga. 812, 33 S. E. 709, 73 Am. 
St. Rep. 155 ; Kerr v. Hutchins, 46 Tex. 384. 

The decree is reversed, with costs to the appellant, and the cause 
is remanded to the court below, to afford the appellee the opportunity 
to take such proceedings as are suggested in Roemer v. Simon, 91 
U. S. 149. 23 L. Ed. 267. 



WOLFB V. BANK OF ANDERSON. 

In re BEATTY. 

(Circuit Court of Appeals, Fourth Circuit. December 13, 1916.) 

No. 1472. 

BaNKBUPTCY <Ê=>165(4) — PBEFEBENCES ASSIONMENT of ACCOUNXS SUBSTITU- 

XION. 

Where, by the course of deallngs between a bank and a merchant, the 
latter assigned accounts due him to secure his notes to the bànk, but was 
permltted by the bank to coliect the accounts and use them Ip his business, 
or to apply them on the notes as he saw fit, and it appeared that substan- 
tlally ail the accounts assigned more than four months before the mer- 

â=>Far other cases see sam* tapie Se KBY-NUMBER in ail Key-Numbered Qlgests & Indexes 
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chant's voluntary bankruptcy had been SQ collected and applled by him 
before thé assignment of new accounts withln the four noonths period, at 
whici tirne the bank had knowledge of the merchant's Insolvency, the 
làtter.asslgnment cannot be sustained on the theory that those aCcounts 
were merely substltuted for accounts previously assigned, sinee there 
were then no assigned accounts for whlch they could be substltuted. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 266 ; Dec. 
Dlg. ®=pl65(4).] 

Appeal frorathe District Court of the United States for the Western 
District of South Carohna, at Greenville, in Bankruptcy; Joseph T. 
Johnson,; Judge. 

In thç'jiiatter of Raymond Beatty, bankrupt. From a decreeof the 
District Cx>urt, setting aside the report of the référée and allowihg the 
claim of the Bank of Anderson against the estate, S. M. Woife, trustée 
in bankruptcy, appeals. Reversed and remanded. 

Ernest F; Gochran and S. M. Wolfe, both of Anderson, S. C- (Quat- 
tlebaum & Gochran, of Anderson, S. C.,:on the brief), for àppellant. 
J. M. Paget, of Anderson, S. C, for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE> District 
Judge. ' ■ 

KNÀPP, Circuit Judge. March 16, 1916, Raymond Beatty, a com- 
mission merçhant and broker of Anderson, S. C, was àdj_udicated a 
voluntary bankrupt, For six years and upwards he had been' ihdebted 
in varying amounts to the Bank of Anderson. To sécure this obliga- 
tion he assigned from time to time certain choses in action, inchiding 
book accouhts against his customers. As to thèse book accounts, whiçh 
are the présent subject of controversy, the course of dealing wàs this: 
Beatty's debt to the; bank was evidéhced by notes, and when a note came 
due and was renewed a nèw list of accoufits was délivered to the bank, 
and the former list taken up. It was, understood between the' parties 
that Beatty should collect the assigned accounts and Use thé moneys as 
he might elect, either in reducing the bank's claim or in meeting the 
général rieeds of his business, and he appears to hâve ail along acted 
on that understanding. On October 21, 1915, his indebtedrieSs tothe 
bank was represented by two notes, dated that day, one for $6,000, 
and the other for approximately $2,600. The list of accounts then 
assigned aggregated $5,051.27, but nothing appeat?s as to the accounts 
held by the bank prior to that time. On February 19, 1916, the smaller 
note was reduced by paymèhts to $1,263, for which a new note of that 
date wàs' exècuted. The list of accounts assigned atthis time amounts 
to $4,167.18. The bank then knew, and had known long before, that 
Beatty was insolvent. Within a month afterwards he was declared 
bankrtipt on his oWn pétition. 

. The cl^im pf the trustée to thèse accounts was sustained by the 
référée :in bankruptcy, on the ground that the transïer ip the' bank was 
a voidabk préférence; but this ruling was, reversed, bytTiq learned Dis- 
trict Judge, Who held that the transfer in question was a valid, substitu- 
tion of new acdounts for thOse previously aâsigned. From this decisioa 
the trustée appeals. 
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For the purposes of this case it will be assumed, without so deciding, 
tHaVthe transaction of February, 1916, if net a fdrbiddén préférence, 
operated under the law of South Carolina to give the bank, as against 
other creditqrs, a good, title to the accounts then.transf-erre^. It will 
also be assumed, as counsel for the bank virtually concèdes, that this 
transaction taken by itself was prima facie pref erential, and cannot be 
upheld uniess there was an actual substitution of new accounts for 
those which the bank then held, and had the right to hold becàuse they 
were àcquired in good faith more than four pionths befpré. the pétition 
in bankruptcy was filed. 

But the difficulty is that the undisputed facts réfute the claim of sub- 
stitution. On the assumption above made the bank can retain any 
accounts it got in October, although they were taken tp séciire an anté- 
cédent debt. But those accounts, for the mbst part, if not altogether, 
were not in existence when the accounts in question were transferred 
in the following February. Beatty in the meantinie had collected the 
former and used the money as he saw fit. And in our judgment it does 
not matter whether he used it to keep his business going, orfor living 
expenses, or to reduce his debt to the bank. The controUing fact is that 
the October accounts had been paid to Beatty, practically all.of them, 
and the money expended by him, with the knowledge and consent of 
the bank, some time before the February transfer, When that transfer 
took place, the bank had nothing to surrender, for the October accounts 
had ceased to exist. Obviously there could be no substitution, uniess 
the bank then held something to exchânge, and that was not the case. 

That this was the real situation appears from the bank's answer in 
this proceeding, which says, referring to the February trapsaction: 

"That the notes and accounts were accepted In place of the old ones, which 
had been collected by the bankrupt and used in his business as had been the 
custom for many years." 

It also appears from the fact that the référée, who held the bank 
entitled to retain the accounts assigned in October, allowed it five days 
to show "exactly what accounts, if any, on the présent list were pledged 
prior to the four months period and remained pledged continuously 
since that time." The failure of the bank to avail itself of this ofïer 
permits but one inference. To this it may be added that, for aught the 
record discloses, ail the October accounts may hâve been collected 
weeks before the February assignment. This being so, it is only repeat- 
ing to say that there could hâve been no substitution in February, be- 
càuse the bank then had no accounts to exchange. In short, the pre- 
sumption that the February transaction was a prohibited transfer is not 
only unrebutted, but stands confirmed by uncontradicted proof. 

It follows that the decree appealed from must be reversed, and the 
case remanded for further proceedings in accordance with this opinion. 

Reversed, 



346 238 FEDERAL BEPOETER 



DE FOR^fT EADIO TELEPHONE & TELEGRAPH CO. ▼. STANDARD 
OIL CO. OF NEW YORK. 

(Circuit Court of Appeate, Second Circuit. November 14, 1916.) 

'No. n. , , ' , ' 

CoNTBACTS «ss»83 — Sale»— CowigiDiaiATioif — ^AonoN ro» Pbice — Injtjnctiow 
Agmhbx Vas. ■.:-•■ 

Thé contract by wMch plalntlff sold to and Installed for défendant 
wireless àpparatus for Imrnedlate use ts abrogatèd, and défendant re- 
Ueved of Uabillty for prlce ; It havlng by injunCtlon In Infrlngement suit 
ttéen déprlved of the use, whlch plalntlff cannot furnlsh, unless the In- 
junction order afflrmed by the Circuit Court of Appeals be vacated, and 
défendant having returned the apparatus. 

[Ed. Note.— For other cases, gçe Contracta. Cent. Dig. §| 388-388; Dec. 
Dig: <©»83.i 

In Errotf to the District Court of the TJnited States for the iSouthern 
District of New York. 

Action' by the De Forest Râdiô Téléphone & Telegraph Company 
against the Standard Oil Company of New York. Judgment for de- 
fendanti attd plaintiff brings error. Affirmedl 

Joseph S. Frank, df New York City, for plaihtiff in error. 
Mo'f ton L,. Féarey and Joseph M. COrmaçk, both of New York City^ 
for défendant in error. ^ 

Before CÔXE, ROGERS, and HOUGH, Circuit Jùdges. 

COXE, Circuit Judge. This cause cornes hère on writ of error to^ 
review a judgment in favorof the Standard Oil Company, which judg- 
ment dismissed the complaint of the De Forest Company. The action 
was brought to recover $10,000, the purchase price of five sets of 
wireless apparatus installed on the defendant's vessels. The défense 
is thàt the àpparà,ttis so installed is ah infringement of patents belong- 
ing to the Marconi Wireless Company, and thàt tlie défendant here- 
in bas beeh enjbiried from using the apparatus arid, pursuant to the 
command oï the injunctïon, bas stopped using the apparatus and îias 
returned it to the plaintiff with the exception of some of the heavier 
parts which thé défendant retained at the plaintiff's reqùest; The or- 
def- enjoinîhg the usé of the appai-atus was àfïirmed by this court. Mar- 
coni Wifeless Tel. Co. V. De Forest R. Tel. & Tel. Co., 225 Fed. 373. 
140C;:C. A. 637.' 

The situation' seems perfëctly clear from a commoii sensé point of 
view.' The défendant installed the wireless on its boats for immédiate 
use ; it hais béeri deprived of that usé for two years and the prospect 
of sécuring it in the future is, to say the least, ex;ceedihgly doubtful. 
Thé déféiraant is asked to pay for something which it bas never re- 
ceived and which it is prohibited from using. In such circumstances 
it seems to us that the contract is abrogatèd and the défendant should 
not be required to pay with the remote prospect of recovering the 
amount so paid or the use of the apparatus at sometime in the distant 

(e=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered DigesU & Indeces 
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future. The défendant contracted for a wireless installmèht on eaeh 
of its five boats and there was.a warranty, express or impliëd, that il/' 
should hâve a right to use what it purchased. It has not received what 
the plaintiff agreed to furnish and what it cannot f urnish exœept some- 
time in the future and then only in the event that the injunctionorder 
affirmed by this court is vacated. ' :: 

We think the défendant was fully justified in refusing to pay in 
such circumstances. The judgment is affirmed with costs.;>^ : i 



THE MORRISTOWN. . . 

(Circuit Court of Appeals, Second Circuit. November 14, 191C.) 

No. 29. 

COLLISION <S!=»134 — Damages. 

The cost of repairing Injury to rudder from collision Is properly allovv- 
ed, though greater than if repairs had been made continuously ; the ves- 
sel, to prevent Interruption of regular saillng, havlng proçeeded on trip, 
and been repalred frorti tinie to tlme when in port, and such cost belng 
less than would hâve been the sum of repairs madé continuously and the 
loss from détention of the shlp. • 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 288; Dec. Dig. 
<®=134.] • , . - : . 

Appeal from the District Court of the United States for thé South- 
ern District of New York. , , .^ 

Suit for collision by the Royal Mail Steam Packet Company agàinst 
the steam tug Morristown. From the decree, the Delaware, Lacka- 
wanna & Western Railroad Company, claimant, appeals. Affirmed. 

A. J. McMahon, of NewYork City, for appellant. 
Burlingham, Montgomery & Beecher, of New York City, for appel- 
Jee.' .•■,,:., 

Before COXE, WARD, and ROGERS, Circuit Judgës. ' 

PER CURIAM. This is an appeal from a decree of the District 
•Court overruling exceptions to the report of the commissioner assess- 
ing damages. The appellant's tow colHded with and bent the upper 
part of the rudder of the steamer Arcardian, lying moored at Pier 
14, North River. She is one of a regular line which makes weekly mail- 
ings between thîs port and Bermuda and was about to sail. The dam- 
age not being such as to make the steamer unseaworthy, .her;owners 
let her proceed to sea and, with a view to maintaining the schedule 
of their sailings, straightened the rudder from time to time as the 
vessel was in port, finally putting on a permanent patch, The cost of 
doing this was $2,066.13. If the work had been donc continuously with 
the vessel in the water, instead of intermittently, the cost together with 
one day's détention at $1,291.13, would hâve been $2,111,67. Judge 
Hough found that one day's détention would hâve been. incurred if 
the repairs had been so made. The appellant contends that in such 

(8=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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case only the actuàl cost 6f repairs would hâve been awarded, with- 
Out any allowance for loss of the use of the vessel, and that therefore 
the libelant shotdd hâve been given no more. We do not agrée with- 
this contention, and think the District Judge rightly allowed the libel- 
ant's actual expenditures because they were less than what the repairs, 
if made continuously, including the loss caused by the détention o£ 
the vessel, woidd hâve amounted to. 
The decree is afHrmed. 



AKNK BING et al. T. TJNITBD STATB3S. 
(Circuit Court of Appeals, Second Circuit. November 14, 1918.) 

No. 75. 

Habeas Corpus €=>113(12) — Bxpulsiow^-^-Chinbse — Rœvnsw — Bvidenck. 

Decree dlsmlsslng writ of habeas corpus granted CâUnese laborers- 
wltbout certificatea of résidence, apprebended wben brougbt into tbe 
countr; from Canada, then stating that they were bom In CSiina, but 
afterwi^rds Insistlng that they were born In New Tork, will mot be dis- 
turbed; the testlmony for them not belng j^rsuaslTe and being contra- 
dictory In many important détails. 

[Ed. Note. — For other cases, see Habeas Coipus, Cent. Dig. § 116; Dec. 
Dlg. ®=?113(12).] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Habea^ corpus by Arnk Bing and others against the United Stales. 
Writ dismissed, and relators appeal. 

D. M. Silver, of Buffalo, N. Y., for appellants. 
S. T. Lockwood, U. S. Atty,, of Buflfalo, N. Y. 

Before COXE, ROGERS, and HOUGH, Circuit Judges, 

COXE, Circuit Judge. This is an appeal from an order of the Dis- 
trict Court for the Western District of New York dismissing a writ 
of habeas corpus granted the relators July 23, 1915. 

The relators were apprehended November 29, 1914, at a schoolhouse 
located on Grand Island, New York. They were brought to the river 
by a white man and placed in a boat. Another white man took them 
to the schoolhouse on the American shore in Erie county, New York. 
They were apprehended and taken to Tonawanda and were there 
questioiied by two inspectors, ail three of the relators stating that 
they were born in China. Subsequently Arnk Suen and Arnk Bing in- 
sisted that they were bom in New York. AU bf the relators are labor- 
ers but without certificates of résidence. 

This case présents the usual contradictions and inconsistencies which 
are typical of this species of Chinese cases. The testimony offered for 
the appellants is not persuasive and is so contradictory m many im- 
portant détails that we cannot assert that the court erred in dismiss- 
iiig^the writ; 

Thé order is afïirmed and the appeal is dismissed. 

ttssfoT otber cases «ee same topic £ KEY-NUMBER io ail Key-Numberad Dlgesti & Ind*xM 
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ATLAS TRANSP. CO. v. LEE LINE STEAMERS. 
(Circuit Court of Appeals, Eighth Circuit. December 20, 1916.) 

No. 4490. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 
On pétition for rehearing. Denied. 
For former opinion, see 235 Fed. 492, C. C- A. . 

O'Neill; Ryan and Guy A. Thompson, both of St. Louis, Mo,, for 
respondent. 

Before HOOK and CARLAND, Circuit Judges, and MUNGER, 
District Judge. 

PER CURIAM. Respondent's brief in support of its pétition for 
rehearing urges that the damages should be divided because the Josh 
Cook was négligent in whistling its assent for the Rees Lee to pass at a 
dangerous place. The Josh Cook, by its signal of two whistles, did 
not assent that the Rees Lee could pass recklessly, but only that it could 
pass safely, if properly navigated. It assented that it could pass at a 
proper distance and at a proper speed. The Rees Lee ran at f uU head 
into shoal water over a reef, and its pilot should hâve known that the 
shoal might extend there. The testimony is convincing that the place 
was safe for passing, if the Rees Lée had passed slowly. The résist- 
ance of the shoal water then would hâve been so little that the rudder 
would bave controUed the boat. There is no évidence that the pilot of 
the Josh Cook had reason to anticipate that the Rees Lee would under- 
take to pass at an improper speed. 

The pétition for rehearing will be denied. 



CONRADER et al. v. JUDSON GOVERNOR CO. 

(Circuit Court of Appeals, Second Circuit. December 1, 1916. On Motion for 
Reargument, December 19, 1916.) 

Ko. 304. 

1. Patents <g=328 — Validity and Infringement — Pump Governok. 

The Conrader patents, No. 664,468, No. 687,449, and No. 1,072,576, each 
for a pump governor, the later two being for Improvements on the devlce 
of the flrst patent, held valid but not Inf ringed, and No. 810,109 held void 
in the présent broad form of the clalms because of résultant double 
patenting. 

2. Patents <S=241 — Infringement — Similarité of Results. 

A similarity of resuit does not show infringement, if that resuit is one 
old in the art and if the gênerai mechanical method of producing the 
resuit is not that of an équivalent combination. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 380 ; Dec. Dlg. 
<g=»241.] i 
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Appeals from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by Rudolph Conraderand the Jarecki Manufacturing 
Company against the Judson Governor Company. From the decree. 
both parties appeal. Reversed fn part, and affirmed in part. 

Both plaintiffs and défendant hâve appealed frQm, the décision of 
the District Ôourt holding valid; and infringed patents 664,458, 687,449 
(except Claim 17), and 1,072,576, holding Clàim 17 (supra) valid but 
not infringed, and holding patent 810409 invalid. The opinion pf the 
District Court will be found in 226 Fed.' 207. 

Hugh CXord, of Ërie; Pa., for Jarecki Mfg. Co.'ànd Rudolph Con- 
rader. 
A C. Schuyler Davis, of Rôchèster, N. Y., for Judson Governor iÇo. 

Before COXE and WARD, Circuit Judges, and CHATFIELD, 
District Judge. 

CHATFIELD,: District Jtidge.' [ 1 ] This action was br<aught by 
Rudolfdi Conrader, the patentée, and the Jarecki Manufacturing Com- 
pany, holding an exclusive licenSe to five patents issued at various 
times to Conrader. ; , 

The earliest patertt was issued December 25, 1900, Noi 664,468, 
upon'ftn application filedjanuary 31( 190Q-, r i . j . ;. . ; 

■;.,i The rsecond patent was issued uptoilhe 26th of Npvemher,i,1901,, 
undfr-:: No., 687,449, upon ■ an application filed September lOn 1900, 
whiçh it will be noticed was prior- to the date of allowance of the first 
■patient. .,„■:;,.. ■,',: ,.:•,.,,• 

j , A thir4 patent was issued February.18, ,1913, under No. 1,053,904, 
uppn; an: ,application, filçd ; October 26, ^9 10. Tljis third patent; was 
withdrawn from the action at the time of trial. ,. j., , [■■•■ 

Another patent to Conrader, issyç d, November 2, Ï904, under. No. 
775,391, on an application filed January 29, 1902, is set forth in the 
record and has been considered in the development of the art. 

Thèse patents are stated by the patentée to cover improvements in 
governors for pumping or compression engines. ' ; 

,The fourth partent in suit was issued on January 16, 1906, 
ùhder' No. 810,109, upon an application filed January 23, 1905. It 
shows a form of governor or régulàtor for a pumping engine to cre- 
ate a vacuum, that is, to pump from a réceptacle, containing a médium 
at less than the atmospheric pressure into a spaçe. where the pressure 
is as n^ueb as Hiat of the atmosphère. The District Court held this, 
patent invalid for lack of invention. 

A fifth patent Was issued upùn thè 9th day of September, 1913, 
uiidèr No; 1,072,576, upon an application filed October 26, 1910. This 
patent claims certain improvements in controlling devices for com- 
pressors, by describing "a centrifùgal governor with improvements 
Within the goveriior itself, and çontroHing mechanism operating upon 
the relief device of the compresser, together with a pressure device 
acting upon the governor valve." 

It will be pointed out later that employment of a relief device was 
the outstanding feature of this patent, but the gênerai style of the 
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machine used by the patentée as an illustration, and the application 
of the ideas shown in his earlier patents to the form of machine de- 
scribed in this latest patent, must be carefully kept in mind in con- 
sidering the présent case. The District Court held this patent valid 
and infringed as to the clâims included in the action, viz. 1, 2, 3; 4, 
6, 12, 14, 15, and 16. 

The District Court has found and the record shows that a goverh'- 
or for a pumping engine, in the sensé of a device vvhich will direct 
the opération of the pumping engine, so as to restore the desired pres- 
sure of the compressed vapor or fluid when this pressure is too gréatly 
increased or reduced by use and withdrawal, was old in the art in 
mechanical combination with the ordinary centrifugal steam 'gbvernor 
which, by the outward movement of the centrifugal balls, shuts ofï 
the motive fluid in case the speed of the engine, doing thé pumping, 
becomes excessive. 

It is évident that, if the amount of withdrawal was less than the 
supply compressed by the engine, the pressure woûld increase, would 
thereby increase the load or work of the engine piston at each stroke, 
and might stall the engine, even though the pressure did not reach 
a dangerous point in so doing. It was also well known that when startirig 
up, that is, when pumping into an empty receiver, the pumping engine 
could run at its maximum speed without need of interférence until 
the pressure in the compression réceptacle had reached a point where 
the pumping should be chècked. 

As shown by the prior art, Conrader recognized the then évident 
proposition that the so-called cehtripetal force, which opposed the out- 
ward motion of the centrifugal balls, consisted of the weight, that is 
the force of gravity acting upon the mass of thèse balls, or of a spriiig, 
if the center of gravity was as high as the point of suspension and 
a contracting spring was présent. He found in the prior art certain 
patents and forms of device in which régulation of the supply of mo- 
tive fluid was accomplished by the opération of a lever which forcibly 
and directly closed the steam valve by acting upon the stem of the 
centrifugal governor without régalrd to the position of the centrifugal 
balls. Clayton, No. 315,244, April 7, 1885, and Gardner, No. 638,- 
412, December 5, 1899, were of this type. In another form of device 
the pressure governor, by a separate attachment apart from, and 
independent of , the speed governor, shut off the supply of motive flbid, 
as in Reynolds, No. 239,194, of March 22, 1881. 

The usual method of accompHshing this resuit was the use of a 
weighted lever, which would be required to exert force enough to 
overcome the mass and velocity of the parts moved, or which would 
throw upon the engine and the speed governor the effect of stop- 
page of the engine by means as independent as would be the act of 
the engineer, if, in response to some signal, he should shut down the 
engine. The engine would not start itself after stopping and was 
apt to stop if the speed was slow and the load heavy. 

Conrader sought to apply to a speed governor an indirect or au- 
tomatic control, by which, whenever the pressure of the compressed 
vapor became too great, no matter what the cause, the centrifugal balls 
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of the speed gpveïnqr would be Gau§ed,to moye out, thus cloâng down 
the stem of the steam valve, .but whichi' when more compression' or 
greater spçed wasneeded, WQuld r^isetthe stem and set the angine at 
work. .:.r; .1,^: ^z; ,.: ;,.;; f -;(•:■ ,-,; ,.: 

Indiscussing thèse .pa^)its:we,willassutt^e that steam is the motive, 
power, and that the stem of the speed governor is maintained ,ip a 
vertical position, until it is necessary, to iConsider a différent form of 
deviçe, i, . . ■ .. ; 

Conrader employed a, speed governor in which the center of gravity 
w^s-af high as the plane :pf rotation of the balls of that governofr, and 
înserte;d.;,q^nj:ripetal springs toitake, the place of gravity. It was still 
true tliat the outward moyement; of the centrif ugal balls wquld cause 
a downward'rnovement of the stem.in.shy^tting.off thf steam. Con- 
ratJerreasoned thata weakening of the centripetalspring would cause 
the balls, under rotation at any given speed, to move. further out and 
to,: thus;; shu,t off. th,e steam. In. place of the engineer whose mind 
shpuld direct the; shutting, off of the steam, or iri: place, of the lever 
whiçh by. overpqwerjng force should. overcome the résistance pf the 
parts, when the pressure created.by. the work o^ the steam engine 
became,tQo great,he,çaused this pressure to exert an influence against 
the centripetal • springs. Thus vyieakenèd, thèse sprîngs would allow 
the cer^trifijigal , balls to move putward, without any increase of speed, 
the steam would be shut off, and .the work which the engine was dp- 
ing thereby diminished and the pressure thçn relieved. If the; pres- 
sure diminished, it would restore the tension o,f the çentripetal spring, 
the stem would. beraised, and the steiàm would again be supplied for 
work. . 

Conrader in his earliest patent, No. 664,468, describes his inven- 
tion in Claim 1, as follpws : 

"In a pump govem,or, the comblntition o( a centrlfugal eleijient; a centrlp^ 
étal élément arrangea to act in opposition to said centrlfn^l élément; and 
means açtuated by the pumped fluid for varylng thé relative strength of one 
of the éléments wlthin the llmlts of the poiwer exerted by the other élément." 

It will be seen that he has indicated the possibility of varying the 
strength of the centrif ugal élément, within the limits of the power 
exerted by the çentripetal élément,: if that seems advantageous;' but, 
in the f orm used by him as an illustration and in ail the devices which 
we hâve under discussion, it is more convenient to weaken the çen- 
tripetal élément, so long as we are Conce.rned with the vertical stem 
carrying: the centrif ugal balls, or its équivalent. 

It is évident that, so long as the centrif ugal élément shuts off the 
steam, by an outward movement, it is somewhat easier to lessen this 
movement, against the force of the engine, than it would be to increase 
the movement as the engine stops and to diminish it as the engine 
increases in speed. 

The District Court has found this first , patent valid, and Claims 
1, 2, 3, 6, 9, 10, 11, 12, 13^ and 14 sued upon infringed. : 

In order to avoid abrupt action and to regulate th^ effeet upon the 
speed governor, in accordance with the need as the pressure gradually 
increased, Conrader employed what he calls a dash pot effeet, by 
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dimînishing the capacity of the port through which the compressed 
fluid passes when the valve in the compression chamber reaches the 
point where it is necessâry tô affect the worif of the pumping engine. 
He distinguishes betvifeen the necessities of a single and double en- 
gine, in order to avoid the possibilities of stoppage, and states that 
by varying the strength of one of the éléments within the limits 
of the power exerted by the other élément, the governor "remains ac- 
tive as a governor throughout the opération of the engine. In some 
of the types heretofore used the force of one of the éléments has 
been wholly neutralized by mechanism operating upon the other élé- 
ment with such power as to eliminate the centrifugal action of the 
governor from the valve entirely." 

The capacities of the engine and of the compressor, as well as 
the expected demands of the work, establish a^ standard ; or mean 
rate of rotation of the centrifugal governor which will indicate the 
speed of the engine when pumping, so that the load and the demands 
upon the engine are taken care of and the pressure is kept relatively 
constant. If the engine is so adjusted that the varions parts come to 
equilibrium and maintain this fairly constant pressure, then the rate 
of rotation of the speed governor is referred to by the varions wit- 
nesses and patentées as the "normal speed" under those conditions. 
The parts when properly adjusted will tend to remain in equilibrium, 
and, the more constant the equilibrium is maintained, the more near- 
ly will the "normal speed" be steady or constant. If the supply of 
steam is changed in accordançe with the position of the centrifugal 
balls, and if this position is controlled by the so-called pressure gov- 
ernor, and if thereby the steam is shut off through an outward move- 
ment of the balls, it is apparent that as the pressure élément allows 
the balls to move outward the speed of rotation would not be afifected, 
but the supply of steam would be decreased, the speed of the en- 
gine would then decrease and the centrifugal balls would tend to 
draw in, unless the pressure continues to increase and, acting upon 
the centripetal springs, sends the balls further out, thus continuing 
to shut off the steam until the pressure decreases. When this pres- 
sure decreases, the steam valve is opened and the engine goes to work 
in the reverse manner. 

But the term "normal speed" has been used to indicate also that 
rate at which the speed governor is rotating when it begins to close 
the steam valve after the pressure device has reduced the maximum 
rate of rotation which was reached when the engine was running light. 
If the engine was adjusted so as to unload during this period, the 
engine would still be running light, and the action of the centrifugal 
governor occurs at a time when the pressure device is not exerting 
an influence to shut off the steam through the action of the speed 
governor. 

Thus Conrader, as found by the court below, had in mind (wheth- 
er the engine was working or running light) the maintenance of a 
uniform pressure with as little variation as possible from the uni- 
form standard of speed which would be obtained when the parts were 
in equilibrium and working steadily. But thus the pressure would 
238 F.— 23 
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be the constant aimed at, while the speed would, within certain lim- 
its, be rapidly changing and oscillating in order to keep the work donc 
equal to the demand. The court below uses the term "normal speed" 
as if the function of a speed governor was the object of the invention 
and as if unif ormity of rotation of the speed governor, irather than 
constant oscillation of the stem of the governor, were the norm to 
be obtaihed. In other words, the court below iseems to hâve con- 
sidered that the resuit of adjustments affecting the average speed 
shows the purpose of the invention rather than to hâve kept in mind 
the achieverrient of constant pressure with the required amount of 
work donc (with variable speed and variable steam supply) as the 
object of the pressure governor. 

Between January 31 and September 10, 1910, Conrader found that 
thè complète change in centripetal' force at each: opération of the 
pressure piston, although graduai . in eflfect, caused the steam 
erigine to stall at low speeds, even when a flywheel was used, if the 
erigihe was of the single type. He also found that the increased ré- 
sistance of the springs as they were compressed had the same effect, 
and, if anything happened to the belt of the steam governor, danger 
niight arise f rom an increase of pressure when the means of shutting 
off the steam had been taken away. He therefore filed the application 
resùlting in the second patent in suit. 

This patent has been held valid and infringed as to Claims 1, 3, 
8, 13, and 14. In the drawings and spécifications it shows an im- 
provement to the governor described in the first patent, by the ad- 
dition of a nut, which, when used with a single cngine, is so placed 
as to bting to rest that part of the frame extending the centripetal 
springs, before the piston of the pressure cylinder has entirely com- 
pleted its action. 

In this way Conrader applied the principles of the prior art in 
leaving the centrifugal governor in control of the valve at low speeds, 
and thus to avoid staUing or stoppage of the engine. This was cov- 
éred by Claim 14 of this patent, and ail machines put out by Conrader 
havci contained this device. 

In this patent, Conrader f urther planned an arrangement of levers 
which would give him the benefit of a varying arm and would ap- 
ply a toggle mechanism in such a way as to furnish increased leverage 
substantially to the extent that the springs gave increased résistance 
as they were f urther compressed. 

Conrader also included a claim (17) for the purpose of describing 
the device used by him to prevent excessive speed in case of accident 
tb the belt causing l'otation of the speed governor. As was held in 
the court below, this particular device, consisting of an idler puUey 
running at the end of a weighted arm, and maintained in such posi'- 
tion as to cause the weight to entirely close the steam valve, if al- 
lowed to fall in case of accident, was shown in the prior art and 
thére would seem to be no invention, in the basic or broad sensé, in 
applying such a safety device to the governor in question. 

The défendant seeks to show that this Claim 17 is entirely invalid 
as constituting a mère aggregation of parts instead of a patentable 
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combination. There seems to be no reason for disagreeing with the 
finding of the District Court in this respect, and inasmuch as the 
defendant's device is of an entirely différent character, there seems to 
be no reason for holding it an infringement of the combination de- 
scribed by Conrader in Claim 17. In other words, Claim 17 must be 
linîited to a structure substantially as described, if it be held that 
Conrader showed invention in making the necessary mechanical ar- 
rangements required to apply the principles of the prior art. 

This brings us to the third Conrader patent, which was directed 
toward a means for regulating more closely the eiïéct of a change of 
pressure in the receiver so as to accomplish a graduai réduction of 
speed in the pump by "intensifying the change of fliiid pressure on the 
motor over a change of pressure in the receiver." 

As this patent has not been sued upon and is not infringed, no 
description of it is necessary other than to say that it shows, in 1902, 
the direction in which Conrader felt that improvement was needed, 
and also shows rétention by Conrader at that time of the form of 
pressure or pump governor which had been set forth in his earlier 
patents. 

In 1905, Conrader applied for his next patent in suit, which was 
to adapt his pressure governor to the needs of a pump creating a 
partial vacuum. Hère, again, he foUowed the gênerai style of the 
pressure governor, and directed his spécifications and claims to the 
needs of a pump which should withdraw from a réceptacle holding 
vapor at less than atmospheric pressure, a portion of that Vapor into 
the outside atmosphère. 

The court below has held the claims of this patent sued upon, 1, 2, 
3, 4, 5, 7, 8, 9, 10, 11, and 12, invalid for lack of invention. The 
broad language of his claims would give rise to a case of double pât- 
enting if thèse claims be held valid in addition to the same application 
of principles expressed in similar language in his first patent describing 
a pump governor and already held valid therein. 

The gênerai style of machine and application of ideas is, as was 
stated by the District Court, the same as in the former patents, and 
no inhérent différence in principle can be observed in changing from a 
pump governor to a vacuum governor. As was said by the District 
Court, the pumping is, in each case, from the réceptacle with lower 
pressure into a réceptacle containing a médium with higher pressure. 
If the défendant be held as an infringer in this case, it must be as 
an infringer of the claims of the earlier Conrader patent, and Conrad- 
er should gain no advantage by repeating his earlier claims in con- 
nection with his combination to meet the needs of a vacuum governor. 
The finding that the broad claims of this patent are invalid will be 
sustained. 

The fifth Conrader patent brings in a new feature, generally known 
as an unloader, and describes this in use with a type of governor 
resembling the defendant's structure rather than that of the earlier 
Conrader patents. It therefore will be advantageous to consider at 
this time the defendant's device and to state the éléments which must 
be considered in deciding the issue as to infringement. 
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According to the testimony, the defendant's assigner, Osborne, who 
had been employed in the plaintiflf's factory under Mr. Conrader, and 
who had been familiar with the construction and assembling of the 
Conrader governors, left that employment and shortly thereaf ter pro- 
ceeded to construct a type of governor which the défendant has 
placed upon the market and which is invôlved in this action. He 
took ont three patents, two of which are contained in the record be- 
low, and which show the type of governor as to which infringement 
is charged. The earliest of thèse three patents was issued July 12, 
1910, under No. 963,803, upon an application filed March 5, 1910, 
and hence was actually available to Conrader at the time of filing 
the application for the fifth patent in suit. 

The second Osborne patent was issued February 17, 1914, No. 1,- 
087,818, and the last Osborne patent was issued April 20, 1915, No. 
1,136,607, upon an application filed May 29, 1913. This last Osborne 
patent is apparently in exact conformity to the device used as an ex- 
hibit in this case and which it is claimed infringes the Conrader pat- 
ents. 

But in ail three of the Osborne devices we find a pressure governor 
in which a horizontal stem is used to catry a circular ring (instead of 
the centrifugal balls of the earlier Conrader governor), and in which 
a circular spring surrounding the stem and resting upon a fixed abut- 
ment fumishes a centripetal force. We find also a rotary steam valve 
operatéd by the turning of the stem, rather than by its longitudinal 
movement, and another spring resisting the rotation of this stem, and 
hence tending to open the steam valve whenever it is closed. This 
stem is in turn rotated by the movement of a sleeve which is shifted 
in the direction to close the steam valve by the opening of the cen- 
trifugal ring corresponding to the moving out of the centrifugal balls 
and which is returned by the force of that spring which also opens the 
steam valve. 

It is not necessary to go into the détails of the two earlier patents 
as the form of the defendant's device îs-shown by the exhibits and is 
described in the third patent as to the particular features with which 
we are concerned, viz. the levers and springs by which the force of 
the pressure piston and of an unloader device is communicated to the 
rotary steam valve. 

Conrader in his fifth patent appHes his unloader device to a gov- 
ernor similar in gênerai style to this Osborne form of governor, and, 
in considering the defendant's structure from the standpoint of in- 
fringement, we must take into account the application of an unloader 
device to either type of governor. In patent No. 687,449, at line 55, 
p. 1, Conrader says : 

"This feature of the Invention Is applicable, however, not only to a governor 
havlng the varylng œntrlpetal élément wlthin the Umlts of the power exerted 
by the contrlpetal élément, but Is also applicable to that class of governors 
in which the governor valve is directly actuated by thé pressure device." 

Although not speaking of the unloader in the Unes quoted, the ap- 
plication of the language is exactly analogous. 
The gênerai purpose of an unloader device was well known in the 
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prior art, and certain patents such as Prellwitz, No. 689,565, apply this 
idea, which had been worked out for application to other mechanism, 
to a compresser governor. The purpose of the unloader device is to 
save work by the pumping engine, when the pressure in the cylinder 
reaches a predetermined maximum, and when there is not demand 
enough upon the compressed vapor to keep the pressure from increas- 
ing. The unloading device then allows the engine to run without un- 
dergoing the work of further compression or, in that sensé, to run 
Hght. It is not necessary to speak of this unloader in its ordinary ca- 
pacity as a safety valve, as any device which will cause relief to the 
pressure of the compressed fluid, when it reaches a certain maximum, 
would furnish a safety valve action. But when the object desired is 
to stop further compression as well, and to leave the engine in sùch 
condition that it may not be stalled, and may be startéd up automati- 
cally by the action of the pressure governor, it is apparent that a mech- 
anism would be required which would involve invention if presented 
in any new form. 

As has been said, Prellwitz described an unloader for this purpose, 
and his patent was issued on December 24, 1901. On February 19, 
1907, a patent was issued to one Hill, No. 844,801, which also in- 
volved the élément of an unloader, and it can be seen from this that 
the mère idea of the unloader was not of itself new, as applied to air 
compressors, when Conrader filed the application for his fifth patent, 
in 1910. 

It niust further be borne in mind that the physical device embody- 
ing plaintifif's patents, used as an exhibit by the District Court upon 
the trial, did not conform to the particular style of governor described 
in Conrader's patent. No. 1,072,576, but on the contrary applied the 
unloader described in that patent to the governors shown in the draw- 
ings and spécifications of the four earlier patents. 

It must also be borne in mind that in order to avoid the possibility 
of double patenting, we can look only to the first Conrader patent, No. 
664,468, for the broad basic claims covering the Conrader idea or 
method of indirect control of the steam valve, through action upon 
one of the éléments of the speed governor. 

The Osborne patents, beginning in July, 1910, developed the ideas 
which resulted in the particular form of unloader shown in the device 
as to which infringement is charged. Osborne's patent. No. 1,136,- 
607, was issued on April 20, 1915, after the trial of this suit was had. 
Both sides hâve referred to this patent in this court and treated it as 
a matter of public record. A copy is presented with the briefs, and 
therefore it has been substantially included in the record in this court, 
although it adds nothing in particular to the évidence presented by 
the defendant's machine which was before the District Court. 

The District Court says, with référence to the unloader device, that : 

"It was not a new expédient to use a relief device in connection with a 
pressure device, * * * but there is no disclosure of an unlpader device 
in connection with the speed controlUng instrumentality to perform the func- 
tion of the patent In suit, that is, the prior art discloses no centrifugal gov- 
ernor in which the variation of the speed of the engine is th© controlling fea- 
ture. Hence, in my estimation the Conrader adaptation of a speed controlling 
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mechanlsm In connection wlth a control motor or pressure device to control 
the relieved mechauism on compressors of thé type In question was new and 
novel." 

The court based its opinion upon the fact that "the centrifugal 
mechanisra and the reHef mechanism are so correlated as to produce 
practically simultaneous opération," and, also, that the "unloading ap- 
paratus which operated to achieve the same resuit, was an infringe- 
ment of complainant's." 

The testimony relating to the opération of thèse unloader devices 
took up a considérable portion of the record. The defendant's expert 
apparently f^iled to take into account one express purpose .çf opéra- 
tion in the defendant's mechanism, After the unloader device has 
opened the piston valve and lightened the load of the engine, as well 
as gradually rediiced the pressure in the cylinder, the speed governor 
will still operate to further close or completely shut off the steam, if 
the speed of the engine shall increase beyond the danger point. The 
mechanism of the defendant's device is so constructed that the steam 
valve will n^t be entirely closed (through the opération of the pressure 
governor or of the unloader device) in order that a stalling of the 
engine may r5.ot resuit. When we consider the defendant's unloader 
and the plainti^'s unlqader, it is apparent that they producç the same 
resuit, that is, they each lighten tjie load upon the engine, gradually 
lessen the pressure in the condenser, and are actuated or set in mo- 
tion tby movements of the mechanism which is operated by the pres- 
sure piston in carrying out the work of the pressure governor, what- 
ever that rnay be., But the deviçes are not similar in the construction 
and arrangement of the parts. They resemble each other only in the 
ssnse that! each one opens one of the valve ports to the compresser, 
and that each one serves the sarne gênerai purpoçe. 

[2] Leaying out of considération the original Gonrader invention, 
it is impossible to. agrée Vith. thp conclusion of the District Court that, 
because the sa.ihe resuit is achieved, the claims of the Conrader pat- 
ent,. No. 1,072,576, are infringed, and that thèse claims do not require 
a strict construction. The case of Westinghouse Air Brake Co. v. 
Nevv York Air, Brake Co., 119 Fed._874, 56 C. C. A. 404, holds that 
a similarity of resuit does not show inf ringement, if that resuit is one 
old in the art and if the gênerai raechanical method of producing the 
resuit i s rfo^ an équivalent combination. 

Claim 1 of the Conrader patent. No. 1,072,576, is as follows: 

"In a controUing device for compressors, the combination of a speed con^ 
trolllng device,, controlling the motive fluld; a relief device for the compress- 
or; a fluid actUàted controlling motor acting on said controlling device; a 
fluid actuated relief motor acting on the relief device ; and means actuated 
by the ^controUing motor for controlling the relief motor." 

This court differs with the conclusion of the District Court that the 
unloader patent shows an improvement over the prior art broadly pat- 
enting to Conrader the application of "a fluid actuated relief motor 
acting on the relief device." 

The Gonrader patent is valid in so far as it describes as novel the 
mère use of a "means actuated by the controlling motor for controlling 
the relief motor." But this claim, in order to be valid, dépends upon 
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the old idea of the earliest Conrader patent and upon the gênerai style 
of control, using the relief motor only in combination with the other 
éléments of the Conrader device, and this the defendant's device does 
not infringe, except as we consider the gênerai proposition involved 
in the earlier patents. 

In other words, the Conrader patents are valid as combinations and 
improvements, dépendent upon the idea taught in the Conrader pat- 
ent, No. 664,468, and almost immediately modified by the Conrader 
patent, No. 687,449; and, if the defendant's device infringes, it in- 
fringes only those two earlier Conrader patents which cover the gên- 
erai principle of the Conrader idea. It would allow double patenting 
to hold infringement of the last Conrader patent, No. 1,072,576, when 
the question at issue is the method of control by the pressure device 
rather than the particular application of a relief motor in connection 
with that control. But considération of the testimonyand of the ex- 
hibits has been greatly complicated by the use of a relief motor with 
the defendant's structure, and of the particular parts introduced in 
connection with that relief motor which enter into àny opération of 
the machine. 

The évidence finally reached a point of accord upon the piroposition 
that in the defendant's structure, with the relief motor présent, the 
two screws (labeled on the illustrated drawing of the defendant's de- 
vice as 75 and 80, which screws were interposed because of the re- 
lief mechanism, and which are to effect a positioning of the various 
levers transmitting the motion under pressure from the relief motor 
to the rotary steam valve) may be so set as to increase or diminish 
the amount of rotation which will be produced by the opening of the 
steam valve, not closed through the relief mechanism or the various 
parts of the pressure governor, and with the resuit that the ring (that 
is, the balls of the speed governor) will begin to open and to complète 
the shutting off of the steam at a lower rate of rotation. 

The experts and the parties to the case finally also reached an agrée- 
ment in the court below upon the proposition that the speed governor 
and the pressure governor acted conjointly, so far as physical move- 
ment of the parts was concerned, when the position of the steam valve 
was maintained at any point where the révolution of the speed gov- 
ernor did not exceed the amount of rotation which has just been stat- 
ed. This amount of rotation would represent the maximum speed 
of the engine under so-called conjoint control ; that is, the maximum 
speed of rotation before the centrifugal or speed governor took con- 
trol. It represents the minimum rate of rotation at which the speed 
governor takes control. This rate of rotation represents, of course, an 
equilibrium between the parts of the machine resulting from the ma- 
chine's opération. This rate is ascertainable and would be "normal 
speed" of the speed governor under those conditions. But this normal 
rate of speed would immediately change upon any change in the ad- 
justment, either through the opération of the screw 80 or by other 
conditions which do not concern our discussion of this question. 

Much stress was laid in the court below and in the argument upon 
the appeal, on this sort of déviation of this so-called "normal speed." 
The parties do not seem to be at variance in describing the condition 
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to which the words "normal speed" are attached by Conrader, and 
Osborne in his patents seems to recoghize the use of thç term. But 
détermination of the issue does not follow from clearing up the dis- 
pute as to the use o^ the words "normal speed." 

The SG^ew !Ï8 is used, by the défendant in setting the position of 
thé parts ppérated in connection with the relief dèvice, and would act 
as à blocjc if allowed to rémain in the extrême, position to which it 
had been advanced. The screvv 56*, wliether the unloader device is or 
is liot présërit/moves à rocking lever which rotâtes a so-called "floating 
lever" àiid changes its pqsj.tiôn so as to partially close the steam valye, 
thus diminishing thé wôrkirig force, and, without refereriée to the' 
pressxjfe pirôduced, neceiâs'arily reduces the speed of rotation which 
whep vvorking thé engine would reach. 

Itis évident that if at this reduced speed the force of the spring 
forming tlîe centripëtal member ofthe speed governor is not Strong 
enough to prevent any outward motion of the centrif ugal ring, then 
the speed governor would go in and shut steam off further at the 
lower speed which would be attained by the engine when pumpihg un- 
der the decreased head pf steam which would be furnished by the ar- 
rangement of the parts vvith the scrèw 80 set as just stated. 

There is hothing in the record to indicate the minimum speed at 
which the centrifugal ring would start to move, if it met with no ré- 
sistance through other parts of the speed governor and its connec- 
tions. But it seerns to be necessary to assume that the strength of 
the so-called centripëtal spring (Ii.2) is not sufficient alone to restraiii 
the ring of the spéed governor, when rotating at the lowest speed 
which is shown as a resuit of the opération of the screw 80 in the 
defendant's structure; and that the higher speeds at which the opéra- 
tion pf this ring begins (when the screw 80 and the unloader hâve 
not prevented) would be due to the position and résistance of the sleeve 
and of the various parts of the valve closing apparatus, including the 
spring which acts to open the steam valve, as soon as the obstructing 
pressure, whatever that may be, is released. 

We approach at this point apparently the real issue in the case. In 
the defendant's structure, the arrangement and proportion of the 
parts is such that adjustment will allow the steam valve to stand partly 
open unless the centrifugal speed governor closes the valve because 
the steam engine is running at a dangerously high rate. This steam 
valve woiild again open as soon as the dangerous rate is reduced. 
But so far as the pressure governor is concerned, it ceases to operate 
beyond the fixed point desired, when the engine is running light, 6r 
until the pressure increases so that the amount of pumping should be 
diminished. With the unloader device présent, the two then furnish 
a constant protection against undue pressure and undue speed in the 
defendant's machine. 

In Conrader we hâve presented in the second patent, No. 687,449, 
the block H-^, which interrupts the further opération of the pressure 
regulator, and whén an unloader is présent we hâve the same situa- 
tion, viz. that undue pressure is relieved by the unloader, and that ex- 
cessive pressure below the point of unloading will diminish the supply 
of steam, by operating the speed governor so as to shut oflf the steam. 
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while the block H-2 prevents the pressure governor from completely 
closing the steam valve and stopping ail action of the centrifugal gov- 
ernor. Thus the engine may still run at low speed and not become 
stalled. 

But in Conrader, the centrifugal governor ring moves eut as the 
steam is shut off. The shutting off of the steam is produced indirectiy 
by affecting the opération of the speed governor. The rate of rotation 
of the speed governor at which the centrifugal ring will begin to ruQve 
the steam valve, independent of the opération of the pressure governor 
device, is fixed, but the rate of rotation which will close the steam valve, 
under the combined action of the pressure governor with the rotation 
of the speed governor, is lower, up to the point where the block H-2 
cuts out the pressure governor. Hence, in Conrader, the pressure gov- 
ernor and the speed governor are acting conjointly, in the sensé that 
the speed governor is fixing the actual amount by which the steam 
valve is closed, under the direction of the pressure governor, during the 
period in which the pressure governor is acting upon one élément of 
the speed governor, viz. the centripetal spring. 

In the defendant's device there is conjoint movement of the speed 
and pressure device, only when the speed and position of the centrif- 
ugal governor is changed so as to reach an equilibrium with that ar- 
rangement of parts which the pressure governor has directly estab- 
lished, or when the speed governor reaches a rate of rotation which 
the pressure governor and the unloader cannot change. But this is not 
within the broad claims of the Conrader patents. In the defendant's 
structure, the pressure governor and the unloader influence the rotation 
of the speed governor by physical movement of the parts closing the 
steam valve, including the spring which tends to open the steam valve 
independently of the centrifugal governor. But in so doing it in- 
creases the compression of this spring {56) which the plaintiflf insists 
is a part of the centripetal élément. It allows the ring of the centrif- 
ugal governor to close in and thus prépares the speed governor for ac- 
tion, but the ring must open again so as to move the sleeve into contact 
with the levers bef ore it can affect the steam supply. Hence, while the 
pressure device closes the ring, as the steam is shut off, it also so ar- 
ranges the parts that the ring must open again to complète the>shutting 
off of the steam. From this the plaintiffs contend that the centripetal 
force has been weakened and that the ring can move further out, that 
is, shut off the steam, at a lower rate of rotation than if the pressure 
device had not acted. But this is not donc by weakening the centripetal 
force or by producing the resuit through action upon the speed gover- 
nor. It is accomplished by a physical removal of the parts, through 
direct closing of the steam valve, and through the establishment of new 
conditions under which the speed governor may go to work after its 
period of inactivity. Such a resuit does not accord >vith the claims of 
any of the Conrader patents, and is not caused by the mechanical équiv- 
alent of any of his patented devices. 

Claim I of the earliest patent states in the brqadest f orm the gênerai 
proposition upon which a pioneer patent is claimçd. But in this claim 
the statement that the "centripetal élément isiarrangedtoact in opposi- 
tion to said centrifugal élément" is true with respect to any gqvernor. 
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The statement, "means actuated by thë pumped fluid for varying the 
relative strength of one of the éléments within the limits of the power 
exerted by the other élément," cannot be construed to cover a mechani- 
cal arrangement in which some of the parts which would ordinarily 
enter intô the force of the centripetal élément are, for a time, moved 
to a position where they do net affect the centrifugal élément in its 
côntrol of the steam va.lve. As has been said, it is true that in the dé- 
fendants strticture, whén the centrifugal Or speed governor is used 
purely as à sàf ety governor against excessive speed, the pressure gov- 
ernor and the unloadér hâve already opérated and removed frorn the 
spheré of action some of the parts, including the spring 56, which pre- 
viously retàrded the^ opération of the centrifugal or speed governor. 

But the purpose, of the Conradèr invention and its improvement 
over tlie priorârt was not in the direction of confining the centrifugal 
or speed governor to drie particular function. With the rrieanihg just 
stated, Claini i above quoted could be applied to a speed governor in 
its opérations àt such time as it was not within the control of ■ the pres- 
sure governor, and when it was acting in spite of the pressure govern- 
or, solély for one limited purpose. 

The'testimoriyin the case, the obseirvations of the witnesses based 
upon variations of speed at which the centrifugal or speed governor 
began to complète the cldsing of the steam valve, and the position of 
the various parts up to that point, as well as thereafter, hâve caused 
much distuàsion. It is admitted by the plaintiff that in Conradèr the 
balls of the centrifugal governor go out a,s the pressure governor goes 
into opération, and continue to go out until the pressure governor lets 
go. During this time the stem môves down. In the defendant's struc- 
ture, the ring which rotâtes the centrifugal balls closes or cornes in as 
the pressure governor goes into opération, and the sleeve (or part cor- 
responding to the stem) moves up (that is away from the steam valve). 
It is évident that the spring 56 offers slightly greater (and not less) 
résistance when the pressure governor is operating, than when it is not. 
But it is contended by the plaintiffs that thèse changes are not the 
natural conséquence of pressure exerted to produce a direct closing of 
the steam valve. They assert, on the contrary, that the action of the 
pressure governor so disturbs the equilibrium of the parts that the 
centripetal élément of the speed governor changes more rapidly than 
the centrifugal élément, and that the centrifugal élément does not fol- 
low, bdt is still in control. 

Thiâ contention brings into the so-called centripetal élément the vari- 
ous arniS and sleéves by which the steam valve is closed, and also the 
spring 56, which tends to keep the steam valve open. But assuming 
that thèse parts d6 enter into the gênerai resisting force of the centrip- 
etal élément, it has been seen that the spring 56, even if acted uppn by 
the pressure governor, has no force exerted in such a way as to put 
the centrifu^l governoir in opération, until the pressure governor ceases 
to produce the necessary resuit. The various parts are moyed directly 
by the pressure . governor, accotding to the methods of the patents of 
the prior art, until the point is reached where the pressure governor 
goes out or remains stationary and where the speed governor again 
takes control. 
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U'nder thèse circumstances, we are unable to hold, with the District 
Court, that the broad claims of the Conrader patents are basic or 
pioneer claims, covering ail changes in controlling the steam valve, 
through the opération of certain parts of the device which hâve some 
effect in fixing the position of the parts moved by the centrifugal gov- 
ernor, when it acts. If thèse claims be not given that broad basic in- 
terprétation, or if their broad language be applied to something other 
than the basic principle shown in the Conrader method of opération, 
then the defendant's structure does not infringe. The addition of a 
safety device, as described in Claim 17 of patent No. 687,449, and the 
addition of the block H-2 does not affect this issue of infringement. 
Even if the Conrader claims describing thèse structures be held valid 
as a patentable combination, it would not prevent the use of the de- 
fendant's device if it does not infringe the broad idea of the Conrader 
claims. 

There is but one proposition further vi^hich is brought in by the 
claims of Conrader patent. No. 687,449, providing for the use of lever 
arms of varying length to meet the change in pressure exerted by the 
various springs as they are contracted and expahded. Thèse claims, 
again, appear to be valid in the sensé that they show the application of 
a vsrell known principle to the necessities of the Conrader device and 
présent a patentable combination which is basic or gênerai in scope 
only in so far as it involves the idea presented in Claim 1 of the first 
patent. In this sensé the défendant cannot be held as an infringer. 
But it must be added that the defendant's structure does not show lever 
arms of varying length, in the sensé iii which those tèrrns are used by 
Conrader. The défendant makes use of changes of position and the 
rotation of levers and rock shafts with shifting fulcrum points, thus 
producing différent angles to correspond with the change in position, 
as well as sfrength, of the springs, but he does not accomplish the re- 
suit by varying the leverage length of the arms themselves. 

Some dispute arose in the case as to the intentions of Osborne in 
seeking to improve upon the Conrader structure. His statement that 
in the Conrader machine there was constant oscillation, with wear to 
the machine, and that he planned to remove the centrifugal governor 
from control during low speeds, seems to hâve been inaccurate since 
Conrader's earliest machines (under Claim 14 of patent No. 687,449) 
had means for effecting that desired resuit. But the motives actuating 
Osborne do not now enter into the issue, nor is this court concerned 
with the relative advantages of one structuré or the other. 

The défendant has questioned certain statements by the court below 
with respect to the opération of the defendant's device and of machines 
of this nature in gênerai. Inasmuch as it seems to this court that the 
District Court failed to view the patents from the standpoint of the 
earliest disclosure, and to separate the basic idea of Conrader from the 
résultant composite device (which, included the ideas of the later Con- 
rader patents), and has found infringement in defendant's machine 
because of likeness in the resuit reached without référence to the pré- 
cise means by which that resuit is obtained, Jt is unnecessary to follow 
further the discussion between the witnesses as to those matters. This 
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court has, already set forth the issues so far as seems advisable, and 
stated the conclusions according to which décision is rendered. 

The various claims sued upon in patents Nos. 664,468, 687,449, and 
1,072,576 are held valid, and the decrees of the District Court affirmed 
in that regard. 

The claims of patept No. 810,109 are held invalid in their présent 
broad f orm, because pf the résultant double patenting, but not for lack 
of patentable invention in the combination described. With this modi- 
fication, the decree of the District Court is affirmed as to that patent. 

The defendant's structure is held to infringe none of the claims of 
the Conrader patents in suit, and in this respect the decree of the Dis- 
trict Court is reversed, except as to Claim 17 of patent No. 687,449, 
which was held not infringed in the court below. 

As the case bas been heard on cross-appeals, in which each party has 
secured some modification, no costs in this court will be allowed. 

On Motion for Reargument. 

PER CURIAM. The plaintiff-respondent has applied for reargu- 
ment as to the earlier Conrader patents because of supposed failure 
of this court to understand correctly the use and application of the 
block H-2, as set forth in Claims 13 and 14 of patent No. 687,449. This 
is predicated upon the statement in the opinion that, when the exten- 
sion of the çentripetal spring brings the parts into contact with the 
block H-2, the pressure governor ceases to act and the centrifugal or 
speed governor remains in control at low speeds. This court thus evi- 
dently used language, in referring to the block H-2, which was not in 
accord with the f acts. The speed governor goes out of control when 
the block H-2, is reached and the pressure governor remains in action 
at low speed until the block c5 stops the opération of either governor. 
But no invention was involved in that application except as the stop 
was used in making practical the indirect method of control patented 
generally by Conrader in patent No. 664,468 as well as in No. 687,449. 
The defendant's governor opérâtes upon a différent theory and the 
correction of statement in the opinion would not affect the resuit. 
. Nor does the suggestion that, in the defendant's commercial struc- 
ture, the sleeve is at ail times connected positively with the levers clos- 
ing the steam valve, make a reargument necessary. If the exhibits 
used were not correct, it might change the description of the device and 
of some of its moveménts, but the application of principle would bè 
the same. Conjoint action is not the sole test of control by one élément 
as affected by. modification of the strength of the other élément within 
the limits of the first. 

Reargument is also asked because this court referred to the unloader 
of patent No. 1,072,576 (shown in the drawings in connection with a 
governor of the Osborne style) as if applied to the pressure governor 
of the Conrader type offered as exhibits under the earlier patents. The 
pâtentàbility of an ilnlbadér in combination was limited to the novel 
features in its rësult and in its arrangemeiit of parts. This did not 
mean parts of the unloader, but those parts adapting or applying the 
unloader to the opérations of the pressure governor and particularly a 
pressure governor employing the Conrader method of control in so far 
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as Conrader was inventing a combination of the unloader with his pre- 
vious disclosures. If the Conrader patents covered the defendant's 
pressure governor, then the unloader patent would cover the defend- 
ant's unloader. The Conrader unloader patent is valid as a combina- 
tion of an unloader with the indirect Conrader System of control, but 
it does not patent the old and unpatentable idea of applying an unloader 
to any pressure governor, upon the theory that the resuit is the same. 
The opinion did not exclude the device shown in the drawings of patent 
No. 1,072,576 but treated the claims as limited to that which Conrader 
showed by the drawings and spécification, viz. an unloader applied to 
a governor of any style or type, which operated with Conrader's in- 
direct method of control of the steam valve by the governor. 
Motion for reargument is denied. 



STAHLBRODT CO. v. FOED MOTOR CO. 

(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 90. 

Patents <g=>328 — Invention— Wind Guard for Motob Vbhicles. 

The Samuel reissue patent, No. 13,574 (original No. 879,195), for a 
wind guard for motor vehicles, held void for lack of invention, In view of 
the prlor art. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by the Stahlbrodt Company against the Ford Motor 
Company. Decree for complainant, and défendant appeals, Reversed. 

For opinion below, see 233 Fed. 678. 

Thls is an appeal from a decree holding valid and infrlnged claims 2, 3 and 
5 of reissued letters patent No. 13,574 granted to Henri Saul Samuel June 
10, 1913. Thèse claims are as follows: 

"2. A wind guard for vehicles consisting of a lower statlonary and rigidly 
supported flat portion extending transversely of the vehicle and Inclined rear- 
wardly in proxlmity to the steering wheel or handle, an upper transparent flat 
portion adjustably and permanently hinged upon the lower portion and adapted 
to be folded forwardly against the latter into parallelism therewith, and means 
for maintaining the portions in one of their positions of relative adjustment, 
sald means being arranged laterally so as to clear the parts when folded. 

"3. In a wind shleld for a motor or slmilar vehicle, the combination with the 
dash or front part of the vehicle, of a lower member fixed to the dash and ex- 
tending inwardly and upwardly to a level near that of the steering wheel or 
handle, the rods Z) for maintaining the member in such fixed and rigid position 
arranged rearwardly of the member and connected thereto and to a rigid part 
of the vehicle, a second flat and rigid meinl>er having a permanent hinged con- 
nection with the lower member and extending vertlcally upward from the low- 
er membfer in front of the driver's face and means arranged at the ends of 
the members for adjustlng the upper member relatively to the lower member." 

"5. In a wind shleld for motor or similar vehicles the combination with the 
dash, of a lower flat member rigidly flxed at its front or lower edges to the 
upper edge of the dash and extending at an inclination rearwardly and up- 
wardly to a level near that of the steering wheel or handle, the rods D for 
maintaining the member in such flxed and rigid position arranged rearwardly 
of the member and connected thereto at its respective ends and to a rigid part 
■of the vehicle, a second flat and rigid member having a permanent hinged 
connection with the lower member to turn relatively thereto on an axis sub- 

es^ror other cas» see som* topie & KEY-NUMBER la ail Key-Numbered Otgents & Indexai 
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stantially coïncident wlth Its lower edge and wlth the upper edge. of the lower 
member sald upper member normally extendlng upward from tlie lower mem- 
ber In front of the drlVer's face but belng adapted to fold forwardiy against 
the lowèr member, and ihèans arrangea at each end of the members for ad- 
jùsting the' upper member relatlvely to the lower membet each çomprlslng In- 
terlockmg devlces connected to the membiers respeçtlvely at points adjacent to 
their axis of relative movement." 

James Whitterliore, of Détroit, Mich., and Charles Neave, of New 
York City, for appellant. 

'Melville Church, of Washington, D. C, and Frédéric F. Church, of 
Rochester, N. Y., for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as abovè). The motor 
car industry has developed so enormously during the last 15 years that 
we are apt to regard the completed car of to-day as something akin to- 
the miraculous. The truth is that the perfected' struoture is due to the 
évolution of the art by which change^ were made and improvements 
added as the necessity therefor developed. As speed increased, the 
demand for protection from thé vvind, rain and dust became urgent. 
It required no inventive genius to accorriplish this resuit, at least in a 
primitive mannèr. As to Tocaf;ion, there could be no dispute ; the shield 
must be placed in front of the chauffeur and thé other occilpânts of the 
car. It inust be transparent or the chauffeur cannot see to steer. In 
othér words, the moment the necessity for a wind shield was apparent 
the location, the material and the dirnensions becaitie instantly obyious. 
No one posséssed of ordinary intelligence would think of locating the 
shield except in front of the person to be protected; no one would 
think of constructing it of other than transparent material, making it 
high enOugh and broad enough to protect the occupants of the car from 
wind and rain. So too, when the shield, became çovered with liiist, 
obscuring the vision, of the chauffeur, it required nbthing but ordinary 
commori sensé toconstruct the shield so that a view of me roadahead 
could be afforded. This might be donc by making an observation part 
through the glâss or by dividing thç shield into ttt'o parts so that the 
upper half could be opened for a .short distance, leayîng a^'lôngifudinal 
opehing through which the road could be seen. 

The extrême simplicity of the problem is so obvious that we are un- 
able to discover âhything in Samuers contribution to the art which 
arises : to the; dignity of inventiofi. Mountihg the lowef section with an 
inward slant was a perfectly natural and obvious thing to do,, but Sani- 
uel was not the first to adopt it. Lanchefeter used this same construc- 
tidn jh 1901, This patent No. 25,121 is for à'dashboard which for the 
présent purposés is sufficiently described in the firstclaim which is as 
■follows: :• ■ . ' ; ' .. 

"In self-propelléd vehlclés, dashboai'ds conslstlng Of à lower portion hlnged 
to the Tehlcle and an upîter adjustable portion substahtlally as described." 

Ivâiiçhèster's object'was the sanie as th|t of ■Sarilttél, viz., to provide 
proteciïoii from the wiiid andrain.in'sèli-prQpélled' vèhicles by ihearis 
of atwo-part dashboard which can be adjusted tO' différent conditions 
of weather. The identity will be apparent by comparing the above 
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claim witli Samuel's second claim. Kerr in 1906 received a patent for 
wind shields for self-propelled motor vehicles having the same object 
in view as Lanchester. Thèse patents and other constructions found in 
the record hâve the same problem in view which Samuel sought to 
solve and they did it in substantially the same way. 

Lanchester's shield is quite différent in appearance from Samuel's, 
but it will be found on inspection that he had in view the same objects 
as Samuel and that his structure lias substantially every élément of 
the Samuel daims. 

The decree is reversed with costs. 



KLAUDER-WELDON DTEING MACH. CO. v. GTT.BS et aL 

(Circuit Court of Appeals, Second Circuit. November 14, 1&16.) 

No. 81. 

Patents ®=>.S28 — Validitt and Infbingement — Dteino Machine. 

The VVeldon patent, No. 659.906, for a yam dyelng machine, is not a 
ploneer, and In view of the prior art Is entltled only to a restrlcted con- 
struction and a narrow range of équivalents. As so construed, held not 
Infrlnged. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by the KlauderrWeldon Dyeing Machine Company 
against John H. Giles and the John H. Giles Dyeing Machine Company. 
Decree for défendants, and complainant appeals. Affirmed. 

For opinion below, see 231 Fed. 746. 

On appeal from a decree dlsmlsslng the bill of complalnt based on letters 
patent Xo. 659,906 granted to Léonard Weldon, October 16, 1900, for improve- 
ments In yarn dyelng machines. The first claim only is in Issue. The patent 
has been considérée] by thls court on an appeal from an order grantlng a 
lireliminary Injunctlon which Was reversed. 228 Fed. 512, 143 C. C. A. 94. 
The opinion of the DislK-lct Court grantlng the injunctlon wUl be found re- 
ported In 224 Fed. 515. 

Frédéric P. Warfield and Holland S. Duell, both of New York City, 
for appellant. 
A. D. Salinger, of New York City, for appellees. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

COXE, Circuit Judge. This is a suit upon the Weldon patent No. 
659,906. The first claim is as f ollows : 

"1. In a rotary dyeing-machlne, the comblnatlon wlth the dye-tub, of a pair 
et wheels (nounted on a shaft to turn in bearlngs on the dye-tub, an outer and 
Inner clrcular séries of sticks to hold the skeins, the inner séries of sticks 
having bearlngs for their ends in revoluble adjustable parts, a lever couuected 
with each of the parts to revolve the same, a boit ou the lever, and a rack to 
engage the boit secured upon each of the wheels, as set forth." 

Judge Ray in his opinions has stated the situation, as we understand 
it, clearly and concisely as f ollows : 

"Hère Weldon was not a ploneer In thls art and therefore the complainant 
is entltled, in view of the prior art as it was when the patent was issued, 
•which was not meager, to a somewhat narrow range of équivalents. I thlnk 

l^saFoT oUier cum «w lam* toptc A KET-NUMBER Jn ail Kar-Numbartd Digaata A Indaxai 
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the language of the complainant's patent In suit in vlew of that prîor art and 
Its disclosures, and In the light of which we must construe It, forbids the 
adoption of the contention made by Mr. Hammer which would be quite eon- 
vincing in case of a pioneer patent." 

We are not considering a generic invention but one limited in scope 
and dealing with well known and not intricate problems. It is unneces- 
sary to restate or elaborate the contentions considered and decided by 
the District Court and this court in previous hearings; it is enough 
to say that no broad construction can be given the claim in view of the 
prior art. We agrée with the District Judge in thinking that the de- 
fendant does not infringe the claim as it must be construed. 

The decree is affirmed with costs. 



FETZER V. DEMPSTER MILL MFG. CO. 

(Circuit Court of Appeals, Eighth Circuit. November 20, 1916.) 

No. 4239. 

Patents ®=3328 — Invention — Truck Mechanism. 

The Fetzer reissue patent, No. 12,653 (original No. 723,602), for truck 
mechanism, held vold for lacU of patentable invention. 

Appeal from the District Court of the United States for the District 
of Nebraska ; Page Morris, Judge. 

Suit in equity by WiUiani Fetzer against the Dempster Mill Manu- 
facturing Company. Decree for défendant, and complainant appeals. 
Affirmed. 

Samuel W. Banning and Thomas A. Banning, both of Chicago, 111., 
for appellant. 

Roi)ert H. Parkinson, of Chicago, 111., for appellee. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This is a suit in equity, brought by Fet- 
zer, as plaintiff, charging infringement of reissue patent No. 12,653, 
dated May 21, 1907. The trial court dismissed the bill upon the 
ground that the patent was void for want of patentable invention. The 
décision is clearly right. The patent is for an improvement in truck 
mechanism, and the drawings show that.it was intended for an im- 
provement in tongue trucks. The évidence shows that such trucks 
were old in the art, and had been used for many years for precisely 
the same f unction as that for which they are used in the Fetzer struc- 
ture. Ail he did was to transfer a tongue truck from harvesters, 
where they had been f ormerly used, and perhaps would hâve their 
highest use on account of the side draft of harvesters. Mr. B'etzer, by 
reason of the increase in the size of press drills, discoyered that there 
was need of a tongue truck on those farm implements, and transferred 
the truck from harvesters to press drills, with only such slight me- 
chanical adaptations as would occur to any mechanic. 

Thé judgment is affirmed. 

<SS>Fat «ther casM IM «une toplc & KBY-NUMBER in ail Ke]r-Number«d Dlgest» & IndezM 
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PAGE MACH. CO. v. DOW, JONES & CD. 
(District Court, S. D. New York. December 15, 1916.) 

1. Patents ®=3.322 — Infringement— Accotjnting. 

The master's report on accounting for Infrlngement of the Joy patents, 
No. 780,664 and No. 786,294, for printing telegraph receiver, reviewed, and 
rule for apportionment of profits laid down. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ 590-595; Dec. 
Dig. «=322.] 

2. Patents <©=3312(1) — Infringement — Accountinq. 

On an accounting for damages for infrlngement against a user, com- 
plainant must show that he would hâve xecelved the profits whlcb he puts 
forward as the basls of his damages, and must show therefore that de- 
fendant on the balance of préférences woùld hâve preferred his inven- 
tion, wlth its attendant cost, to the alternatives open to him, and It is of 
conséquence that the "standard of comparison" is an article upon which 
the plaintlff holds a patent. Where profits are clalmed, such proof need 
not be made, but it must be shown that the profits reallzed by défendant 
were made by the use of the Invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544, 545; Dec. 
Dig. ®=312(1).] 

In Equity. Suit by the Page Machine Company against Dow, Jones 
& Co. On exceptions to report of master. 
See, also, 230 Fed. 164. 

J. Edgar Bull and Charles S. Jones, both of New York City, for 
plaintiff. 

Frederick P. Fish and Emerson R. Newell, both of New York City, 
for défendant. 

LEARNED H AND, District Judge. [1] I think that there is no 
gain in repeating the gênerai outlines of this Htigation, which suffi- 
ciently appear in the master's report. The most orderly way to ap- 
proach the accounting is to take up the several phases of the defend- 
ant's telegraphs, with a view to seeing just which of the claims hâve 
been violated at the différent periods. The total period between Janu- 
ary 24, 1905, for patent 780,664, and April 4, 1905, for patent 786,294, 
until that machine appeared in 1912, which avoided the patent alto- 
gether, may itself be divided into three subperiods, during which the 
infringement dififered. The first division is from 1905 until Septem- 
ber, 1907, during which time the défendants hâve been held to infringe 
ail the claims of 780,664 which were then in suit and the two claims of 
786,294, and during which they are therefore liable for ail the profits 
or damages arising from their use of the positively disengaging clutch 
of 786,294, the continuons paper feed without feeding the type-wheel 
of claim 12, of 780,664, and the constant stress on the paper feed of 
claims 1, 2, 3, 4, 5, 6, 23, and 30. 

A change was made in September, 1907, about which there is only 
a little testimony and that only the testimony of Conger of April 8, 
1914 (XQ228), who says that in September, 1907, the constant stress 
and the positively disengaging clutch were eliminated. As to the con- 

®r3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
238 F.— 24 
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stant stress, we hâve only his word that the "paper-feeding shaft was 
not under constant stress, but was operated at the proper time by a 
clutch which was thrown in when the paper was to be fed." As to 
the positively disengaging clutch, we know what was substituted, be- 
cause of the diagram in évidence, "Drawing of Défendants' Présent 
Clutch." 

To take up the last détail first, I am quite clear that it does not in- 
fringe patent 786,294, because there is no such means of positive dis- 
engagement as is called for by the claims. In figure 3 of that patent it 
appears that the disk ^ will be drawn to the right on the thread until 
the pin 8 clears the ratchét on the disk 3, and then it will stop. The 
disk will be wholly disengaged, In figure 1 it is not so clear that the 
disengagement will be abSolute. In that case, after the disk moves 
to the right on the thread and abuts on the stop R, it will still continue 
and pull away the friction disk G of the clutch, f rom its other disk F. 
The disk G will cease rotating when the further tension of the spring 
balances the remaining friction between P and G. It is true, theref ore, 
to say that "positively disengaging" of the claims may include a slip 
between the faces of the clutch. However, it is equally true" to say 
that it necessarily involves spme positive diminution of that friction, 
and it is just this that the défendants hâve not used. They hâve used 
figure 1 about as it stands, but with the stops, R, R, removed, and the 
resuit of their removal is to kave the friction always constant between 
the disks. This is to avoid the very heart of the invention. I theref ore 
find that there was no infringement of patent 786,294, after Septem- 
ber, 1907. 

Coming now to the constant stress élément, which is the only other 
factor in the case, besides claim 12, it is concededly absent in the "con-. 
tempt" machine, and the question is of its présence from September, 
1907, to January, 1909. Ail we hâve is the statement that the shaft 
was not under constant stress, but was thrown in by a clutch. Obvi- 
ously, this does not answer the words of the claims 1, 2, and 3, or of 
claims 23 and 30, as Judge Hazel construed them. (C. C.) 166 Fed. 
479, 480. I am in some doubt as to his meaning touching claims 4, 5, 
and 6 ; but, taking the claims as they read, I think that they can include 
only "constant stress," no matter what the patentée may hâve tried to 
cover. A shaft, which is out of connection with the driving shaft by 
an open clutch, certainly seems to me quite without the language of 
those claims. Indeed, if not, I cannot see how the Wright patent, 466,- 
858, is avoided. I conclude theref ore that, so far as we hâve any évi- 
dence in the case, there is not enough to bring the second machine and 
the "contempt" machine within any claims of the patent but claim 12. 
Although upon such an accounting the plaintiiï may bring in any other 
machines than that used as an infringement, of course, the burden of 
proof lies with it to show that each new machine is an infringement. 
At least, I must hold that the plaintifif has not shown that the second 
machine infringes any claim but claim 12. 

Since for the period between September, 1907, and December, 1912, 
only claim 12 is infringed, the next question is whether that claim can 
be the basis of any damages or profits. I shall, of course, assume that 
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both the second machine and the "contempt" machine violate that 
claim, since that is the law of the case ; but it by no means foUows that 
the advantage given by the feature involved in the claim had any 
pecuniary value. The défendants' position is that the claim is for a 
combination which could not in fact be made to perform what it pur- 
ported to do. It was for "means for continuously feeding the paper 
without feeding the type-wheel," and there were no such means, at 
least none which were capable of any commercial exploitation. The 
truth of this is certainly established beyond any question; one cannot 
in practice safely feed the paper in either the plaintiff's or the défend- 
ants' machine without advancing the type-wheel. If therefore the 
claim were for a function, it could not, indeed, hâve been infringed, 
and for the matter of that the disclosure would hâve been insufficient 
to support it. But, if the claim were functional, it would be invalid 
anyway ; that question is not open bef ore me, though, indeed, it may 
be thought to be invalid in the Circuit Court of Appeals. As it stands, 
I must read it as referring to a certain to-ordination of mechanical 
éléments, comprising a definite part of the machine. Whether it will 
work as the patentée supposes is another matter. The only question is 
whether, taking it to mean what I must take it as meaning, that com- 
bination of parts exists and is of service to the défendants. That it ex- 
ists I must assume ; whether it was profitable is a question haying very 
little relation to the question whether it would perform. the function, 
ascribed to it by the patentée. I conclude that, having organized their 
machine in direct imitation of that featvire covered by claim 12, the de- 
fendants cannot so easily escape as by calling attention to the error of 
the patentée in the functions he thought his machine would perform. 

Now, the éléments comprised in claim 12, so understood, had not 
existed before, and there were no standards of comparison which 
could hâve been successfuUy substituted. It makes no practical différ- 
ence whether under Columbia Wire Co. v. Kokomo, 194 Fed, 108, 114 
C. C. A. 186, the time be taken as the date of the patent or the date of 
the infringement, because nothing appeared in the art from January 
24, 1905, to January, 1909, which offered any substitute better than 
the Essick machine, or Joy, 676,137, or Merritt & Joy, 558,506. Nei- 
ther of thèse would hâve answered. As to the Essick machine, it is 
quite obvious that the défendants were not disposed to deal with it 
after the spring of 1900. See their letters of May in that year. They 
wanted something faster to compete with the new Western Union ma- 
chine about to be introduced. Joy, in September, 1900, filed an ap- 
plication which resulted in patent 676,137, and this was made the basis 
of a contract between the parties of November 6, 1901 ; but, for a rea- 
son not altogether clear, it never seems to, hâve been used, because be- 
fore that date Joy had completed the machine of the patent in suit for 
which he filed an application in August, 1902. This was in fact sub- 
stituted for the machine of 676,137, throughout the period of the con- 
tract until October, 1905. The plaintiflf insists that the défendant 
could hâve used any one of thèse with as much success as either of the 
three infringing machines, but I think not. As I hâve said, the Essick 
machine was too slow to meet compétition, and so, too, I think I may 
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assume was the Essick patent. At least, the défendant has sînce 1901 
shown a persistent préférence for a telegraph in which both type- 
wheel shaft and carriage shaft are driven by a single constantly 
rotating shaft. As for Joy, 676,137, and Merritt & Joy, 558,506, they 
were also too slow. In Merritt & Joy, 558.506, it was necessary to 
move the carriage at least 20 spaces to get an added Une space, and 
this took 12 seconds. I know that Conger says it would take only 5 
or 6 spaces, but Joy's testimony is based upon actual measurement of 
the length of the wire and must be accepted. Considering that the 
blank lines form nearly one-half the printed page, a loss of over 10 
seconds in each blank line was a serious handicap in the Merritt & 
Joy machines. Moreover, they seem to bave been continually causing 
trouble in Chicago, though used there for eight years, and it is per- 
haps true that they would not hâve been possible at ail in New York ; 
that question I do not answer. 

[2] It is not enough, however, to show that the défendant would 
hâve preferred to infringe the patent than to adopt a part of the prior 
art; the plaintifï must show that that préférence would hâve been 
strong enough to compel it to pay the reasonable royalty rather than to 
adopt such patents, since the right to damages dépends upon the prob- 
ability that but for the infringement the plaintiff would not hâve lost. 
Hence we hâve the rule of "standards of comparison," by which, if it 
be shown that there were substitutes open to the infringer which it 
would hâve used rather than pay the patentée, no damages are recov- 
erable, and in that event he must be relegated to such profits as may 
be shown to hâve arisen by the use of the infringement over what 
would bave been derived from the substitute. McCreary v. Pennsyl- 
vania Canal Co., 141 U. S. 459, 12 Sup. Ct. 40, 35 L. Ed. 817, was a 
case, not of damages, but of profits, and the rule was that recovery 
must be limited to the profits arising from the improvement, though the 
"standard of comparison" was owned by the very patentée. That case 
gives no color for the assumption that in a case involving damages it 
is irrelevant that the supposée! standard is within the plaintifif's control. 
We mUst carefully distinguish the very différent questions arising in 
each case. When we are dealing with damages, the plaintifï must show 
that he would hâve gathered those profits which he puts forward as 
the basis of his damages. He must therefore show that the défendant 
on the balance of préférence would hâve prefered his invention with 
its attendant cost to the alternatives open to him. In the choice be- 
tween such alternatives, we must figure the royalties necessary to se- 
cure their Use when they are not already in the public domain. Yet it 
makes no différence whether the supposed patented "standard of com- 
parison" is owned by the plaintilif or third parties. The point is that 
the existence of a monopoly over such a "standard" is a relevant fact 
in considering the préférence between them. 

Such is the explanation of McCreary v. Pennsylvania Canal Co., 
supra, a décision inevîtably followihg from the facts at bar, but of no 
application to the discussion of damages hère. Now, it is quite ap- 
parent hère that the plaintifï would not bave entertained any oflFer for 
the use of Merritt & Joy (which it controlled, even if the légal title 
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was not in it), which would hâve been tempting to the défendant as 
against the patent in suit. Nor did the situation change in this regard 
after September, 1907, when the positively disengaging clutch and the 
constant stress features were eHminated, because, as I hâve shown, 
the actual organization covered by claim 12, if it be infringed at ail, 
was just what permitted that saving in time to accomplish which had 
been thought so important in 1900. 

There was therefore ground for an attempt at estimating a reason- 
able royalty; for there was no established royalty, no lost sales, no 
damage through compétition. Moreover, in such an attempt there was 
justification in making inferences and estimâtes ; this is certainly the 
presupposition of the later cases. I tried to show the sort of way in 
which such cases should be treated in Consolidated Rubber Tire Co. v. 
Diamond Rubber Co. (D. C.) 226 Fed. 455. But this case was not 
presented on that theory; the whole idea of reasonable royalty was 
an afterthought of the master, after the case was closed, admirable as 
such, but without sufficient support, because the presupposition of it 
ail is that the rental of the machines is a basis of royalty, which on 
reflection is certainly untrue. The service rendered by the plaintiiï 
was to furnish and maintain the machines together with an operating 
and charging plant. At the very least the interest on the cost of the 
machines with an allowance for obsolescence must corne out of the 
rental. That thèse éléments are most substantial is apparent at once. 
Let us assume that the machines cost $100 (Joy says $75 to $100, and 
the defendant's machines cost $101). The cost of the pedestals we do 
not know; they may easily hâve cost $15 with their covers, as the 
défendant suggested. We start with an investment of $115, on which 
an interest charge of 10 per cent, at least must be allowed, following 
the agreement contained in the ninth article of the agreement of No- 
vember 6, 1901. An allowance of 10 per cent, for obsolescence and 
decay would be quite within reason; indeed, the defendant's own 
construction account shows a dépréciation in 8 years of 50 per cent., 
although much greater repairs were put on than on the plaintiff's ma- 
chine. A yearly allowance of 20 per cent, on $115 is $23, which, with 
$6 repairs conceded, makes an allowance of nearly 50 per cent, of the 
gross rentals. We hâve no knowledge of what other expenses the plain- 
tifïs' business entailed, though we do know that it bas expended $150,000 
in development. Without some statement from its books of ail thèse 
matters, obviously nothing can be definitely found ; until that bas been 
exhausted, there is no room for the calculation of a reasonable royalty, 
and the case must stand on the accounting for profits just as it started. 

When we come to a considération of profits, the question of a "stand- 
ard of comparison" is of little conséquence, because the plaintifif need 
not show that the défendant would hâve used bis patented invention, 
if he had not infringed. Yet as the plaintiiï is pursuing the défendant 
as a trustée ex maleficio, asserting that some part of those profits are 
the resuit of using his patented invention, it is incumbent upon him to 
show that they were made by using the invention. McCreary v. Penn- 
sylvania Canal Co., supra, was a case where the plaintiff could not do 
so, because it nowhere appeared that the profits in any sensé resulted 
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from the improvements of the spécifie patent over the generîc. In the 
case at bar there is some reason to believe thàt without the improve- 
ments of the patents in suit there wculd hâve been no profits at ail,, 
because it is quite clear, as already mentioned before, that the compéti- 
tion of the new Burry machine the défendants thought very threaten- 
ing indeed. Such a conclusion, however, cannot be certainly made, 
and, if the plaintiflf had to rely upon it, it might f ail. It may hâve re- 
course I believe, therefore, to the rule of Westinghouse v. Wagner, 225 
U. S. 604, 32 Sup.Ct. 691, 56 L. Ed. 1222, applying to patent causes 
the rule of liability in other cases of confusion by a trustée ex maleficio. 
While it may be true, therefore, that othèr features of this machine 
besides those patented actually contributed tO the total success, it is 
absolutely impossible to establish quantitatively, how much they did 
contribute. , .That the profits were in part "attributable" to the improve- 
ments allows no reasonable doubt, not only because of the défendants' 
pressure on the plaintifï to devise a new machine in 1900, but because 
of their tenacity in clinging to the patent as long as possible. It is 
apparent that they deemed it of the highest conséquence to maintain at 
once a single rptating shaf t for carrîage and wheel togéther vvith a 
paper feed which could operate without more than a single advance of 
the carriage. Under thèse circumstances, the quantitative ascertain- 
ment of the contribution of each élément certainly falls upon the de- 
fendants, else the désire to do exact justice destroys the power of doing 
any justice, at ail. 

Coming, therefore, to the calculation of profits, I shall first consider 
how much of the total profits of the business was attributable to the 
ticker department, and then how much of the tickei- profits were at- 
tributable to the machine. That will be as far as I think we can go. 
The parties are not so far apart in their methods of calculation as 
might at first blush appear from their re.sults. Each proceeds upon 
the assumption, as indeed each must, that the gross sum from which 
the déductions are to be made is the total ticker returns for the period 
in question, which amount to $932,196. The first item of crédit on this 
accçunt is that of the ticker operating expenses, $396,997. As thèse 
are itemized, we know that they contain no items of construction, and 
the only questionable item is the payments made to Landfear or his 
heirs. The plaintiff insists that, as thèse were for devising the very 
inf ringement in suit, they should not be allowed. I think not. Land- 
fear at the time of his original eflforts did not know, and had no reason 
to suspect, that he was cqntriving an infringing machine. . The record 
is a little thin, but I understand the situation to be that a contract was 
made with Landfear before his patent wàs issued, in July, 1904, giv- 
ing him a royalty. In any case, thère is no évidence that, when the 
contract was made, either Landfear or the défendants knew of the 
plaintifï's patents. There was nothing illégal in this, nor is the case 
within Crosby Valve Co. v. Safety Valve Co., 141 U. S. 441, 457, 12 
Sup. Ct. 49, 35 L. Ed. 809, where the master refused to cfedit the 
infringer with the cost of unsuccessful experiments. Thèse payments 
seem to me like any other payments made to designers or skilled arti- 
sans. , , 
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The next élément is that of getting the news, $851,363, and the next 
that of gênerai business or "overhead" charges, $349,033; the two 
ailiounting together to $1,200,396. I shall accept the plaintifï's method 
in reckoning this, taking such a proportion of it as the gross ticker 
revenue represents of the total gross revenue, 27 pér cent. The only 
dispute between the parties in that respect turns upon whether ad-- 
vertising receipts should be included in the Journal revenue, when ap- 
portioning the news disbursement. Advertising is, of course, the 
direct resuit of circulation, and circulation, of news. Thus the news 
in a paper contributes as much to the advertising revenue as to the 
subscription. The proper percentage of thèse two items is $324,107. 

The next item is "administration" expenses, which meanS no more 
than the salaries of executive officers. I quite agrée with the plaintiff 
that there is reason to suppose that after 1908 the defendant's officers, 
who were the principal owners, decided to distribute actual profits by 
way of salaries. This event coïncides appropriately in time with Judge 
Hazel's décisions in April and J une of 1908 ([C. C.] 166 Fed. 473), 
and suggests that the purpose was to avoid the showing of high profits. 
Such devices the court will defeât. Rubber Co. v. Goodyear, 9 Wall. 
788, 803, 19 L. Ed. 566. I hâve not, however, thought it fair to allow 
only the sums suggested by the plaintiff. It seems to me that as the 
business had grown from a gross in 1905 of $296,700, to a gross in 
1908 of $416,000, an increase in aggregate salaries ffom $17,300, to 
$26,600, was most reasonable. As the business still grew à little, I 
think that for the last four years an average of $30,000 is a fair esti- 
mate. This results in a total déduction from the "administration" ex- 
penses of $178,800, leaving a balance of $109,620, of which 27 per 
cent, is $29,597. 

The canvassing charge was for so much of such services as were 
addressed only to the Bulletin and Ticker between whom they were 
divided equally. One-half of it amounts in ail to $15,817. 

The total investment in machine construction was $87,111, and the 
dépréciation, as estimated by Hopkins was $42,111, which should be 
added. Thus the total déductions were as follows : 

Tieker operating §396,997 

News and business 324,107 

Administration 29,597 

Canvassing 15,817 

Dépréciation 42,111 

Total $808,629 

The différence between this figure and the total receipts is $123,556. 

This sum represents the profits made upon a service which included, 
not only the use of the machines, but the whole news service as such 
for which the défendants received $30 a month up to May 1, 1909, and 
$40 thereafter. Obviously, it would be unjust to attribute ail this 
profit to the patented inventions, even if the value of the machines de- 
pended wholly upon those inventions. How then may we apportion 
thèse profits between the machine and the service as a whole? In the 
absence of any better method, I think we may make the division upon 
the basis of the relative cost of the two. This involves the assumption 
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that the profits on the machine were equal for every dollar spent as for 
every dollar spent upon the other expenses of the service. The actual 
cost of the machines, together with that part of the "ticker operating 
expense" made up of parts or repairs on the machines, amounts to a 
very small part of the total expenses of the ticker service, as I hâve 
found them. Even after we crédit to, that expense its proportion of 
business and administration and canvassing expenses, it amounts, as I 
figure it, to about one-eighth of the whole expense of the ticker service. 
However, it is impossible to tell with certainty from Hopkins' "Ticket 
Expense Sheet" just which of the items on that list properly belong to 
the machines. Some of the other items were unquestionably in part 
for the machines. A better way is to assume that the cost of the 
service formerly rendered by the plaintiff of $5 represented the same 
proportion of the total service of $30 to the customer as it did represent 
of the total service when the défendant began to manufacture the ma- 
chines for itself. This would make the profit on the machines one- 
sixth of the total profits. If one-eighth of the total profits were taken, 
the proper award would be about $15,500; if one-sixth were taken, it 
would be $20,593. Exactness is obviously out of the question, and 
it would be a sham to prétend to it. The matter being in doubt, a doubt 
caused by the défendants' acts, it is fair to take the resolution of it 
against them. Therefore I shall award the sura of $20,000 as profits 
arising f fom the machines. 

It will be urged, perhaps, that consistency might require me to go 
further and attribute to the invention only so much of thèse profits as 
the cost of the patented parts bore to the cost of the whole machine. I 
am quite aware that the method of dividing the profits of the ticker 
service as a whole by the division of the cost is itself artificial. The 
f act is that the relative contribution of two or more essential f actors to 
a common resuit cannot be ascertained quantitatively. But we must 
adopt some working rule to avoid instances of grotesque injustice. It 
shocks the sensé of justice of any one to take away the whole of the 
profits of a business because its owner has used a single small patented 
détail ; for long courts stood powerless before this situation, but now 
we hâve a différent rule; If, however, we are to apply it with ruthless 
logic, our second situation will be asbàd as our first, and a single patent 
inf ringement may become the signal of financial ruin, though it was 
accompanied by the best of faith. I think that we must show that the 
law can be more plastic even at the expense of formai consistency. 
Surely it is à strange habit of mind which at once tolérâtes the ex- 
trême latitude allowed to juries in the assessment of damages, because 
their processes are not disclosed, while it insists upon an impossible 
nicety of calculation even at the expense of any justice whatever, when 
they are. 

As respects carrying the rule further, nevertheless, there are good 
reasons for refusing todo so. As I hâve said, there is groUnd to sup- 
pose that the patented éléments may well hâve contributfed just the 
differential value which made any profits possible. The défendants 
at least are unable to prove that this reasonable possibility was not 
actual, and the proof is with them. Again, the patented combination 



■ TURNER V. DEERE-WEBBEB BLDG. CO. 377 

îieither verbally nor actually consists of the last élément o£ claim 12 ; 
it is for that élément in juxtaposition with the whole machine. If it 
were possible to show what the added profit was when the élément was 
used, that.would serve; but the défendants' attempts in that direction 
are too clearly inadéquate to need discussion. Their payments to Land- 
f ear alone are larger than the savings they admit. To permit a further 
division upon the basis of the relative costs of the parts to thé whole 
machine would for thèse reasons, I believe, sacrifice the realities as we 
can see them f rom the case as a whole. 

As to intérest, I shall follow my own ruling in Consolidated Rubber 
Tire Co. v. Diamond Rubber Co. (D. C.) 226 Fed. 455, 463. This will 
award intérest from June 20, 1908, upon that part of the award for 
the period before September, 1907, and upon the balance from Novem- 
ber 2, 1912. This makes the intérest begin from the several dates when 
it had been decided that the dififerent infringements were such. 

The final question is of punitive damages. As I hâve said, I do not 
think that up to thé issuance of the patents the défendants had any 
reason to Suppose they were wrongdoers. They did go on and put 
out machines in the face of those patents, but I do not see that in so 
doing they were guilty of any bad faith. There was no time that I 
can discover until November 2, 1912, that it could be said they knew 
they were infringeis. Patents are full of casuistry; the test of inven- 
tion is among the most elusive and fugitive in the law. I should be 
unwilling to punish one who honestly attempted to avoid a patent, 
merely because it was eventually determined that he failed. The stat- 
ute was intended, I think, for persons who know they are wrongdoers. 
That is not apparent hère. 

A decree will therefore go with costs of the accountirig, but not up to 
the interlocutory decree, since the plaintiff lost upon some of the claims 
in suit. 



TURNER y. DERRE-WEBBER BLDG. CO. et al. 

(District Court, D. Minnesota, Fourth Division. October 4, 1916.) 

Patents <g=3328 — Validity and Infrinoement — Reinforced Concrète Con- 
struction. 

The Turner patent, No. 985,119, for steel skeleton concrète construc- 
tion, claims 1, 2, 4, 6, anC 8 hcld vold for lack of invention, in view of 
the prior art, and also not infringed. 

In Equity. Suit by Claude A. P. Turner against the Deere-Webber 
Building Company and the Deere & Webber Company. On final hear- 
ing. Decree for défendants. 

Charles J. Williamson, of Washington, D. C, for plaintiflf. 
Amasa C. Paul, of Minneapolis, Minn., for défendants. 

BOOTH, District Judge. Plaintiff claims that the Deere & Webber 
building infringes claims 1, 2, 4, 6, and 8 of plaintiff's patent. No. 
985,119, issued to him on the 21 st day of February, 1911. The de- 

<g=For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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fenses are: First, noninf ringement ; and, second, invalidity of plain- 
tiff's patent, so far as the cla;ims above mentioned are concerned. 

Claims 1, 4, and 6 of said patent were before this cpurt in the 
case of Turner v, Moore, 198 Fed. 134, and upon appeal before the 
Circuit Court of Appeals, 211 Fed, 467, 128 C. C. A. 138. The Moore 
structure involved in that case was substantially the same as the Deere 
& Webber structure involved in the case at bar. Judge Willard held 
that the Moore structure did not infringe either of said claims 1,. 
4, or 6, and dismissed the bill. In the Circuit Court of Appeals it 
was held that the éléments in claims 1, 4, and 6 were ail old, and that 
the bringing of them together, as plaintifï did, into one structure, 
was not invention, and that the patent No. 985,119, at least so far 
as claims 1, 4, and 6 were concerned, was void for lack of invention, 
in view of the prior art. Judge Van Valkenburgh, in his concurring 
opinion, also held that the Moore structure did not infringe plaintifï' s- 
patent. While that décision did not render the question involved 
in the case at bar res adjudicata, the parties not being the sanie, yet,, 
in the absence of new évidence, the décision would be controlling 
in this court in considering the same claims.. But it is the contention 
of counsel for plaintiflf that new évidence is before the court in the 
case at bar, and that if such évidence had been before the, Circuit 
Court of Appeals in the Moore Case the conclusions reached would 
hâve been différent. Upon a careful considération of ail the évi- 
dence in the case, and the arguments of counsel, I hâve reached the 
same conclusions as to the Deere & Webber structure, as regards 
claims 1, 4, and 6, as were reached by Judge Willard as to the 
Moore structure, and I hâve also reached the same conclusion reach- 
ed by the Circuit Court of Appeals, as to lack of invention. 

Counsel for plaintifï insists that the Circuit Court of Appeals in 
the Moore Case, as well as in the case of Drum v. Turner, 219 Fed. 
188, 135 C. C. A. 74, failed to understand the Turner invention, and 
that the conclusions reached in both of the cases were wrong, to wit, 
in the Moore Case that the elertients in claims 1, 4, and 6 of Turner's 
patent were ail old, and that Turner merejy assembled them; and 
fn the Drum Case that Norcross was the real inventor of metallic 
concrète flooring without supporting beams, and that Turner's floor 
structure, in accordance with his patents 985,119 and 1,003,384, was 
an infringement of Norcross. 

A careful review of the évidence which it is claimed leads to dif- 
férent conclusions from those reached by the Circuit Court of Ap- 
peals in the cases above cited has not proved persuasive to that end. 
The évidence is largely in the nature of explanations and opinions 
by experts touching the efficiency of the Turner structure, ànd the 
methods of calculating or demonstrating the strength of' the struc- 
ture ; but it has no décisive bearing upon the question whether the 
éléments contained in claims 1, 4, and 6 were new or old, and wheth- 
er the assembling of them by Turner constituted a patentable com- 
bination, or merely an unpatentable aggregation. Most of the conr 
tentions now made as to claims 1, 4, and 6 were presented to the Cir- 
cuit Court of Appeals in the Moore Case, either upon the hearing 
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of the appeal or upon the application for rehearing. Accordingly 
I hold that the case at bar, so far as claims 1, 4, and 6 are concernedi 
is controlled by the case of Turner v. Moore. 

Claims 2 and 8 were not involved in the Moore Case, and it is claim- 
ed by counsel for plaintifï that eaçh of thèse claims is infringed 
by the Deere & Webber structure, and that each of thèse claims is 
valid. 

Claim 1 contains the following éléments: 

A. Concrète slab. 

B. Concrète columns formed In an Integra! mass. 

1. Sltuated In the slab. 

2. At the tops of the columns. 

3. Extending Into the slab. 

4. Having members extending downward into the 
column. The members supported in the col- 
umn relnforcement, and formed of reinforcing 
materlal. 

D. Column reinforcements otlier than the portions of the heads thereln. 
B. Groups of rods extending through the slab in différent directions over 
the heads. 

Claim 2 contains the following éléments : 

A. Concrète slab. 

B. Concrète column. 



C Cantilever heads. 



1. In the form of a framework of rods. 

2. A portion of the framework extending laterally 
into the slab. 

3. A portion of the framework extending downward 
\^ into the (?olumn, but partially therethrough. 

Column relnforcement other than said rods. 

Slab relnforcement extending from said framework. 



C. Cantilever heads. 



Claim 4 contains the following éléments : 

A. Concrète slab. 

B. Concrète columns in vertical alignment. 

C. Column relnforcement extending eontinuously 

columns. 



through vertical Une of 



D. Cantilever heads 
separate from 
column relnforce- 
ment, comprlsing 



Crossed rods in the slab extending laterally out- 
ward from the column, in différent directions. 

Rods extending from the head downward Into 
the column. 



E. Groups of rods. 



1. Extending crosswise of the head. 

2. Through the slab from column to column. 

3. In direct and diagonal Unes. 

4. Belng toward the bottom of the slab between 

the columns. 



Claim 6 contains the following éléments: 

A. Concrète slab. 

B. Columns in vertical allgnment. 



C. 
D. 



E. 



Column relnforcement 
columns. 

Groups of rods con- 
stituting slab re- 
lnforcement. 



extending eontinuously throush vertical allgning 



1. Extending across the columns. 

2. From column to column in différent directions. 
Supplemental slab and column relnforcement, consistlng of vertical roda 

sltuated in columns which terminate in the slab in outwardly bent ends. 



B. Separate and dis- 
tinct set of rein- 
forcing éléments. 
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Claim 8 contains the following éléments : 

A. Plurallty of concrète columns with vertical reinforcement thereln. 

1. Imbedded in the column. 

2. Prlncipally supported thereby. 

3. Ends of the relnforcliig éléments separated so 
as to radlate from column Into the (loor slab 
toward substantially ail parts thereof. 

r> n„„„»„4- «^ 1 T, r 1- Imbeddlng said radiating nieans. 
0. Concrète floor slab. -!„„ ^fu .^ .-l! 

\ 2. Supported by said radiating means. 

If, now, we consider claim 2, we find that élément A thereof is 
found in élément A of claim 1, in élément A of claim 4, and in élé- 
ment A of claim 6. We find that élément B is fotind in élément B 
of claim 1, iii élément B of claim 4, and in élément B of claim 6. We 
find that élément C is found in élément C of claim 1, in élément D 
of claim 4, and in élément E of claim 6. We find that élément D 
is found in élément D of claim 1, in éléments C and D of claim 4, 
and in éléments C and E of claim 6. We find that élément E is found 
in élément E of claim 1, in élément E of claim 4, and in élément D 
of claim 6. We thus find that ail of the éléments of claim 2 hâve their 
counterpart in claims 1, 4, and 6. 

If, now, we consider claim 8, we shall find that élément A is found 
in éléments B and D of claim 1, also in éléments B and C of claim 
4, and in éléments B, C, and E of claim 6. We shall also find that 
élément B is found in élément C4 of claim 1, in élément D of claim 
4, and in élément E of claim 6; and we shall also find that élément 
C is found in élément E of claim 1, in élément E of claim 4, and in 
élément D of claim 6. We thus find that each of the éléments in 
claim 8 is found in claims 1, 4, and 6. 

This conclusion does not mean that ail of the claims are alike, nor 
that claims 2 and 8 are either of them exactly like any other claim; 
but it does mean that there is no élément in claim 2 which is not 
found in either 1, 4, or 6, and no élément in claim 8 which is not also 
found in 1, 4, or 6. Further, if, as held in the Moore Case, ail of the 
éléments in 1,4, and 6 were old and their assemblage by plaintif? form- 
ed merely an unpatentable aggregation it would seem to follow that 
the assembling of a part of the same old éléments to make up claims. 
2 or 8, would also be mère unpatentable aggregations. Such is plain- 
ly the resuit hère. 

It is true that in claim 2, in describing the cantilever head, is found 
the expression "in the foi'm of a framework of rods," and that this 
expression does not occur in the other claims. The cantilever head, 
however, described in claim 1 and in claim 4, and the supplemental 
slab and column reinforcement in claim 6 (which really amounts to a 
cantilever head), are each and ail of them in reality, framework of 
rods. The circumfei"ential rings or rods in the cantilever head are 
no more called for by claim 2 than by claim 1. 

Further, the définition given by plaintiiï's expert, Mr. Martin, in the 
Moore suit, makes no distinction between the cantilever head of the 
several claims. He says : 
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"Cantllever head, as I hâve used It, and as I understand It, as used in the 
Turner patent in suit, refers to the open framework or reinforcement formed 
at the top of the eolumn in the slab, and extending outward f rom the column 
into the slab in every direction." 

It would seem, therefore, that there is no such importance to be 
attached to the use of the word "framework," in claim 2, as would 
distinguish it from claims 1, 4, and 6. 

The suggestion in the mémorandum of counsel for plaintiff, "Ap- 
parently the Court of Appeals understood it to include such a can- 
tilever head as that of EUinger or Hennebique where there is no 
framework, but merely rods running through the beam parallel with 
each other," has no persuasive force. The Circuit Court of Appeals 
having before it the two figures of thé cantilever head shown in the 
patent drawings, and thé définition of the cantilever head given by 
the expert, Martin, unquestionably knew that the plaintiflf claimed 
the cantilever head to be in the form of a framework of rods under 
claims 1, 4, and 6. 

It is also true that in claim 8 there is used in relation to a separate 
set of reinforcing éléments, the expression "radiate from the column 
into the floor slab towards substantially ail parts thereof " ; whereas, 
in claim 4 the cantilever head rods are said to extend laterally outward 
in différent directions. 

Hère, again, the slight différence in the phraseology is not of im- 
portance, and was not so considered by the expert, Martin, in the 
définition given above. In my judgment, there is no such différence 
between claims 2 and 8 on the one hand, and claims 1, 4, and 6 on 
the other hand, as would necessitate a difïerent conclusion as to claims 
2 and 8, either with référence to the question of infringement thereof 
by the Deere & Webber structure, or with référence to the question of 
invention, in view of the décision of the Circuit Court of Appeals in 
the Moore Case. 

The conclusions, therefore, which I reach are: First, that the 
défendants' structure does not infringe any of the claims 1, 2, 4, 6, 
or 8. Second, that said claims, and each of them, are void for lack of 
invention in view of the prior art, as held in the case of Turner v. 
Moore, supra. 

Let the decree be prepared dismissing the bill, in accordance with 
the foregoing décision, with costs to the défendant. 



THK CITY OF ST. LOUIS. 

(District Court, S. D. New York. December, 1916.) 

1. Shipping <g=3l64 — Cabbiage of Passengebs — Personal Injuries — Duty 
OF Tbeatment. 

In the absence of any statute requlrlng it, there is no duty resting 
upon a coastwise vessel to hâve a physiclan or surgeon on board for the 
treatment of passengers who may be Injured. 

[Ed. Xote.—For other cases, see Shipping, Cent. Dig. § 533 ; Dec. Dig. 
<S=>164.] 

@=»For otber cases see same toplc fi KBY-NUMBER ta ail Ker-Ï^umbered Digests & Indexe» 
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2. Shipping i®=»166(1) — Oarbiage of Passengees — Treatment or Injueed 
Passenger. 

Libelant, whîle a passenger on a steamshlp bound from Savannah to 
New York, fell from her berth and spralned her ankle. The Injury was 
treated by the steward, as shown by the évidence, by the proper applica- 
tion of standard remédies. Held, that there was no négligence on the 
part of the vessel or its steward which rendered it llable for any ill 
efCects which may hâve followed the injury. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 538-546, 549; 
Dec. Dig. <©=al6(5(l).] 

In Admiralty. Suit by Nettie H. Mills against the steamship City 
oî St. lyouis. Decree for respondent. 

Felt & Elias, of New Yçrk City, for libelant. 

Barry, Wainwright, Thacher & Symmers, pf New York City, for 
claimant. 

NETERER, District Judge. Libelant charges that the steamship 
City of. St. Louis is an, American vessel, operated as a çommon carrier 
of freight and passengers for hire between the ports of Savannah, in 
the State of Georgia, and the city of New York; that on the 3d day 
of September, 1915, she took passage thereon at the port of Savajinah 
for the port of New York, and paid for and was provided second 
cabin accomrnodations,; and that whilethe steamship was ofï the coast 
of Cape Hatteras, and while libelant was asleep, "the said steamship 
gave a sudden lurch and tossed said libelant from the berth assigned 
to her," causing serious injuries; and sprainjng the ankle of her left 
f oot ; and charges that in response to her screams and cries and moans 
the steward came and treated her for her injurias, and applied lo- 
tions, medicines, and other treatment, that he carelessly, negligently, and 
unskillfully treated her in connection ,with her injuries, and applied 
lotions and applications which contained harmful poisons and other 
dangerous ingrédients, and that as the resuit of such treatment sh© be- 
canïe gick, sore, and disabled, and still continues, and that she has been 
damaged. 
. Glaimaht admits that libelant became a passenger upon the steam- 
ship, but dénies that she suffered any injury because of default or nég- 
ligence on its part, or âny of its servants or agents. 

The testimony shows that at about 3 o'clock a. m., while the City 
of St. Louis was off Cape Hatteras, libelant, who was occupying an 
upper berth in a stateroom as a matter of choice, fell from the berth 
and sprained her ankle. Her condition was called to the attention of 
the ship's steward, who treated her in jured ankle by washing the f oot 
and ankle in alcohol, and then massaged her instep and applied soap 
Uniment, which he testified had been purchased from a reputable drug- 
gist in New York, and which had been frequently used in similar 
cases without injurious results. A bandage was placed upon the ankle, 
and later, about 9 o'clock in the morning, the ankle was again exam- 
ined, the bandage taken off. Uniment applied, and a new bandage put 
on. At this time the f oot was not swoUen or blistered. Some time 
during the evening of the same day, upon complaint of libelant, the 

fissFor otber cases see same topic & KEY-NUMBKR in ail Key-Numbered Digests & Indexes 
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steward took off the bandage and found across the top of the instep a 
place about 2^4 inches long and about 2 inches wide that had become 
blistered in three places. As a remedy for the blister, zinc ointment 
was applied and a bandage placed upon the ankle. This opération was 
repeated the next morning. It was shown upon the trial that soap 
liniment is a standard préparation, and that it is a proper remedy to 
use in connection with such injuries, as is also zinc ointment, which had 
been used by the steward. 

[ 1 ] Libelant contends that, while there is no fédéral statute requir- 
ing a coastwise vessel to hâve a physician or surgeon on board, it still 
would be required, under the obligations resting upon it as a common 
carrier under the common law, to carry a physician, and cites in sup- 
port of this contention the foUowing quotation from 5 Am. & Eng. 
Enc. Law, 558: 

"The rule may be stated to be that a cartler Is bound to exercise the strict- 
est vigilance in reeeivlng a passenger, eonveying hlm to his destination, and 
setting hlm down safely." 

And the foUowing from Carroll v. Staten Island R. R. Co., 58 N. 
Y. 128, 17 Am. Rep. 221 : 

"The gravamen of an action agaiiist a carrier of passengers for Injuries 
sustained is the breach of the duty imposed upon hlm by law to carry safely, 
so far as human skill and foresight can go, the persons he undertakes to 
carry." 

Thèse authorities bave no. application to the issue in this case. They 
clearly refer only to a degree of care as against physical injuries, and 
do not impose a duty to provide for médical skill in the event injuries 
are sustained. 

[2] The libelant, if she can recover, can recover only upoii the 
ground of négligent conduct on the part of the steward in treating the 
injured member. The respondent ship was, under the law, required 
to exercise the utmost diligence and care in maintaining a safe environ- 
ment for the libelant against the négligent and careless conduct of its 
servants and agents, and also against the irregular conduct of aiiy 
other person, from whatever source such irregularities might arise, 
which might reasonably be anticipated or naturally expected to occur, 
in view of the surrounding circumstances, taking into considération the 
number and character of the persons on board. 

No complaint is made, except as to the steward's conduct, othor 
than, as stated, for omission to carry a physician. The testimony does 
not show that the steward did anything that he should not bave done. 
He acted in a reasonably prudent manner, applied standard remédies, 
and, so far as disclosure is made by the évidence, did ail that a rea- 
sonably prudent man could hâve done under the circumstances. He 
was not a physician, but he did on behalf of the respondent ship ren- 
der such first aid as was necessary to any person injured. 

The other cases cited do not support libelant's contention. In Com- 
pagnie Générale Transatlantique v. Bump, 234 Fed. 52, C. C. A. 

, the captain had placed the passenger in a position where she was 

exposed to injury and under circumstances which made it impossible 
for her to help herself. In The Kenilworth, 144 Fed. 376, 75 C. C. 
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A. 314, 4 h:1S.: A, (N. S.) 49, 7 Ann. Cas. 202, the libelant was a sea- 
man on thô veSsfel, and received a fracture of the leg, ànd upon re- 
covery it was found that one leg was shorter than the other, and the 
master was chargêd for net giving him proper care and attention. The 
court (144 Ped. at page. 378, 75 C. C. A. 316, 4L. R. A. [N. S.] 49, 
7 Ann. Cas. 202),:said: 

"In considertûg whetlier he ' was or was not * • * careful, we are 
bound, so far as possible, to put ourselves in his place. He was not required 
to hâve the skill or <ilscernment of a surgeon, and the opinion which het 
formed, if vlewed in no clearer light than was afCorded * * * to him, 
does not appear to hâve heen an unreasonable one, and the treatment which 
he adopted, when eonsldered In connection and conformity with that opinion, 
was nelthér négligent nor Improper." 

The libel is dismissed, and, in view of the fact that the action was 
prosecqted in forma pauperis, without costs. 



CHICAGO, M. & ST. P. BY. CO. v. CITY OF MINNEAPOLIS et al. (MINNE- 
APOLIS STEEL & MACHINERY GO. et al., Interveners.) 

(District Court, D. Minnesota, Fourth Division. August 15, 1916.) 

1. Eailboads <g=999(2) — Abolition of Gbade Cbossings — Obdinance — Con- 

STEUCTION. 

A municipal ordinance to compel a railway company to depress its 
tracks to avoid crossing stréets at grade in the manner therelnafter set 
forth, followed by provisions requlrlng the streets and avenues to be car- 
ried across the tracks by bridges constructed in accordance with the 
plans and speclflcations of the clty englneer, fixlng the wldth and grades 
of the bridges, requlrlng the sevfers, water pipes, and slmilar structures to 
be removed and restored under the approval of the elty englneer, which 
ordinance was adopted after the clty englneer, acting under an earller 
resolution of the council, had prepared complète plans for the dépression, 
accordlng to which the tracks were to be 17 feet below their présent 
level, does not permit the tracks to be depressed to a lower level, though 
the level of the tracks is not mentloned in the text of the ordinance. 

[Ed. Note.— For othfer cases, see Railroads, Cent. Dig. § 294 ; Dec. Dlg. 
®=99(2).] 

2. Bailroads <&=»99(2) — Construction — Statute. 

Laws 1913, Mlnn. c. 307 (Gen. St. 1913, §§ 4272-4280), prohlbits a railroad 
Company from constructlng any overhead structures across its tracks at a 
less helght than 21 feet above the top of the rail. It was amended by 
Laws 1913, c. 448 (Gen. St. 1913, § 4277), by addlng a provlso exceptlng 
from its opération the dépression of the tracks of a railway company on 
which work had theretofore begun. Held, that the statute, but not the 
provlso, àpplled to the dépression of railroad tracks ordered by a munici- 
pal ordinance, though on anotlier part of the Une of the same company 
withln the clty, not afCected by the ordinance, the work of depresslng the 
tracks had already begun under a separate and différent plan. 

[Ed. Note.— For other cases, see Eallroads, Cent. Dlg. § 294; Dec. Dlg. 
<S=»99(2).] 

3. Bailroads <S=>90(2) — Abolition of Gbade Cbossings — Obdinance— Evi- 

dence. 

In a suit to restraln the enforcement of a municipal ordinance requlr- 
lng a railway to depress Its tracks under plans which called for only 18 

©=jFor other cases sec same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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feet clearance between the rails and the bridges above, évidence held 
clearly to show that such clearance is insufflcient and unsafe in view of 
tlie size of freiglit cars now in oommon use. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 294 ; Dec. Dig. 

<S=>99(2).] 

4. Kailroads cg=»99(l) — Abolition of Gbade Ckossings — Obdinance — Valid- 

ITT. 

A municipal ordinance, requiring tlie lowering of railway tracks to 
avoid grade crossings, though within the clty's ijoliee power, is open to inr 
quiry as to its necessity or reasonableness to détermine whether Its en- 
forcement wili deprive parties of their property without due process of 
law. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 293 ; Dec. Dig. 
©=99(1).] 

5. Railroads <S=599(1) — Abolition of Gbade Crossings — Obdinances — Pre- 

sumption. 

The presumption is in favor of a municipal ordinance, requiring the 
lowering of railway tracks to avoid grade crossings, and if that is the 
only method to accomplish the resuit, It cannot be adjudged unnecessary, 
unreasonable, or arbitrary, except under most unusual circumstances. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 293 ; Dec. Dig. 
<S=>99(1).] 

6. Railroads <S=>99(2) — Abolition of Grade Crossings — Ordinance— Evi- 

dence — Alternative Plan. 

In a suit to restrain the enforcement of an ordinance requiring the 
lowering of railway tracks to avold grade crossings, plaintifï can show 
that there is another feaslble plan to accomplish the resuit. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 294 ; Dec. Dig. 
®=»99(2).] 

7. Railroads <g=599(l) — Abolition of Grade Crossings — Ordinance — Suits 

— Parties. 

Owners of industries along the Une of a railway whieh have spur 
tracks connected therewith. whether they have vested rlghts in such 
facilities or not, are entitled to be heard on the question of the reason- 
ableness of an ordinance requiring the dépression of the railway. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 293 ; Dec. Dig. 
®=>09(1).] 

8. Constitutional I^aw ©=297 — Due Process of Law — Abolition of Grade 

Crossings — Ordinance. 

In a .suit to restrain the enforcement of a municipal ordinance com- 
pelling the dépression of railway tracks, évidence held to show that the 
provision, requiring the dépression of the tracks a second time after 
they had reached the natural level at the railroad yards, in order to pass 
under one street, was unnecessary, unreasonable, and arbitrary to such 
an extent as to deprive the railroad Company and an industrial plant 
havlng trackage connections therewith of their property without due pro- 
cess of law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 832- 
834; Dec. Dig. <©=3297.J 

9. Municipal Corporations <g=3lll(4)— Ordinances — Partial Invalidity. 

That provision of the ordinance cannot be held separable from the rest 
of it, so that its invalidity would not affect the provisions for depressing 
the tracks before reaching the yards, where the proceedings in the coun- 
cil show that the invalid provisions were treated as part of the gênerai 
scheine. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
248-251 ; Dec. Dig. <@=111(4).] 
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10. MUNICIPAIi COBPOBATIONS «s=>lll(4) — ■Statutes S=>64(1) — Ordikanoes — 
Partial Invauditt. 

A statute or ordlaance can be beld yalid in part and inralid in part 
only :when the législative body bas manifested an intention to deal witb 
a part of the subject-matter IrrespectiTe of the rest. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
248-251 ; Dec. Dig. «=9lll(4) ; Statutes, Cent. Dlg. {{ 68, 195 ; Dec. Dlg. 
«=>84(1).] 

IL Municipal Coefoeations €=>594(1) — Police Power — ^Scope. 

The police power can be exerdsed for the safety, health, morals, con- 
Tenlence, or gênerai prosperlty of the public, but an ordlnance exercis- 
ing such power must hâve some relation to one or more of such objects, 
must not confliet wlth the state or fédéral Constitution, nor with state 
or fédéral statutes, and must not arbitrarlly, unnecessarily, or unreason- 
ably invade prlvate rlghts or property. 

TEd. Note. — For other cases, seé Municipal Corporations, Cent Dig. ï 
1316; Dec. Dlg. <s=>5îM(l).] 

12. Railboads (S=»99(1) — Abolition or Gbadk Cbossinqb — Obdinance — ^Rea- 

80NABLENE8S EVIDENCE. 

In a suit to restrain the enforcement of an ordlnance reguiring the 
lowerlng of rallway tracks, évidence held to show that the ordlnance un- 
necessarily and unreasonably Imperlled the safety of the rallway em- 
ployés, and imposed unreasonable expense upon the rallway compauy, and 
other companles havlng trackage connections, amounting to a practica) 
confiscation of thelr property in vIew of the posslbillty of accompUshlng 
the same resuit by elevating the tracks. 

[Ed. Note. — For other cases, see Hallroads, Cent Dlg. { 293 ; Dec. Dlg 
<3=>99(1).] 

In Equîty. Suit by the Chicago, Milwaukee & St. Paul Railwray Com- 
pany against the City of Minneapolis and others, to restrain the en- 
forcement of a municipal ordinance which required the raiiway Com- 
pany to depress its tracks, in which the Minneapolis Steel & Machinerv 
Company and others intervened. On final hearing. Permanent in- 
junction against the enforcement of the ordinance issued. 

F. W. Root, Nelson J. Wilcox, and W. H. Norris, ail of Minneapolis, 
Minn., for complainant. 

Charles D. Gould, W. H. Morse, and Rome G. Brown, ail of Minne- 
apolis, Minn., for défendants. 

Stringer & Seymour, of St. Paul, Minn., for Chicago, R. I. & P. 
Ry. Co. 

Lancaster, Simpson & Purdy and Cobb, Wheelwright & Dille, ail of 
Minneapolis, Minn., for interveners. 

BOOTH, District Judge. This is a suit brought by the plaintiff 
raiiway company against the city and certain of its officers, for a per- 
manent injunction to restrain the défendants from taking any steps to 
enforce the provisions of an ordinance passed by the city council of 
said city, requiring the raiiway company to depress the plane of certain 
of its roadbed and tracks between Sixth Avenue South, and Thirty- 
Second Street East, in the city of Minneapolis, in accordance with the 
terms of said ordinance, and certain plans and spécifications prepared 

iS — ■"'"■• other caaes see g&me tcplc A KBY-N17MBE}R In ail Kar-Numbered Digests & Indexai 
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by the city engineer. A motion to dismiss, on the ground that the court 
was without jurisdiction, bas been heard and denied. A motion to dis- 
miss, on the grounds that the complaint fails to state a cause of action, 
and, further, that the plaintifif has an adéquate remedy at law, has also 
been heard and denied. By pétitions duly filed, more than 20 parties, 
being owners of industries located along the right of way of the plain- 
tiff, and also the Chicago, Rock Island & Pacific Railway Company, 
whose terminais are adjacent to the tracks of plaintiff company, and 
are reached over the tracks of the plaintiff company by virtue 
of contract between the two companies, hâve sought to intervene, 
claiming to bave an interest in the controversy ; they hâve been al- 
lowed to file intervening complaints and take part in the trial of said 
cause. A motion for a preliminary injunction was heard upon the 
pleadings and numerous affidavits ; and an order has been made grant- 
ing the motion. Voluminous testimony has been taken on behalf of 
the various parties, and the cause has been submitted upon final hear- 
ing. 
The ordinance involved in the controversy is as fbllows: 

An ordinance reqiiiring the Chicago, MUwauUee & St. Paul Railway Com- 
pany to depress the plane of certain of Its roadbed and tracks withln the 
city of Minncapolis, and construct an undererossing at Sixth Avenue South 
in said city. 

The city council of the city of Minneapolis do ordnin as follows: 

Section 1. The Chicago, Mllwaukee & St. Paul Railway Company is herehy 
ordered and required at its sole cost and expense, except as herein otlierwlse 
provided, to depress the plane of its roadbed and tracks along the main line, 
and part of the line of the lowa and Minnesota Division, so-called, within 
the liinits, and in the form and manner, and upon the terms and conditions 
hereluafter set forth, that is to say: Beginning at the east Une of Sixth 
Avenue South in the city of Minneapolis, and extending southeasterly to Thir- 
ty-Socond Street East, in said city. 

Sec. 2. The following streets and avenues now crossing said railroad within 
said limits shall be carried by said company over the tracks of said railroad 
upon bridges of steel or reinforced concrète construction, in aceordance wlth 
plans and spécifications preiiared by the city engineer of said city. 

Sec. 3. The roadway of every bridge included within thls ordinance shall be 
paved by said company for the entlre length thereof, wlth 4-inches thlck creo- 
soted block pavement, and shall bave a sidewalk upon elther side thereof, 
constructed of reinforced concrète. 

Sec. 4. The width of the roadway and sidewalks of the several bridges 
and the street grades of same, as well as other new grades of the various 
streets affected by the construction of said bridges— shall be as follows: 

Schedule of Bridges. 

Washington Avenue South. 

Wldth of roadway, 64 feet. 

Width of each sidewalk, 18 feet. 

The Street élévation of Washington Avenue South at center Une of said 
avenue in center of block between 6th and 7th avenues shall be 115.25 feet 
above city datum ; northwest corner of bridge at intersection of curb Une 
and railway right of way line shall be 131.20 feet above city datum; north- 
east corner of bridge at intersection of curb line and railway right of way line 
shall be 130.35 feet above city datum; southwest corner of bridge at Intersec- 
tion of curb line and railway right of way Une shaU be 130.35 feet above 
city datum ; southeast corner of bridge at Intersection of curb line and rail- 
way right of way shall be 129.81 feet above city datum; center line of Tenth 
Avenue South shall be 121.00 feet above city datum. 
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The gracie of the ap]iroach from the bridge wlll extend to the centçsr of 
block between Sixth and Seventh Avenues South to the présent grade, aSBt to 
présent grade of Tenth Avenue South. 

Seventh Avenue South. 

The grade of Seventh Avenue South shall be on an unbroken plane, from 
présent grade 117.00 feet above city datum at a point halfway between Wash- 
ington avenue and Third street, to new grade of Washington avenue at Inter- 
section with Seventh Avenue South. 

Eighth Avenue South. 

The grade of Eighth Avenue South shall be on an unbroken plane from 
élévation 116.00 feet above city datum at a point 250 feet southwesterly of 
center Une of Washington avenue to nev? grade of Washington avenue at 
Intersection wlth Eighth Avenue South. 

Ninth Avenue South. 

Width of roadway, 50 feet. 

Width of each sidewalk, 15 feet. 

The grade of Ninth Avenue South shall be on an unbroken plane from 
Washington avenue to intersection of center Une of Ninth Avenue South and 
northeasterly railway rlght of way Une at an élévation of 127.55 feet above 
city datum; center Une of Ninth Avenue South and center Une of railway 
rlght of way at an élévation of 128.05 feet above city datum ; center Une of 
Ninth Avenue South and southwesterly railway rlght of way Une at an élé- 
vation of 127.55 feet above city datum ; center Une of Ninth Avenue South and 
Thlrd Street at an élévation of 124.00 feet above city datum; center Une of 
Ninth Avenue South and a point 175 feet southwesterly of center Une of 
Third Street, 124.90 feet above city datum. 

(Hère follow similar provisions wlth référence to the foUowlng streets and 
avenues.) 

Third Street South, Tenth Avenue South, Bleventh Avenue South, Fourth 
Street South, Twelfth Avenue South, Mfth Street South, Thlrteenth Avenue 
South, Fourteenth Avenue South, Slxth Street South, Flfteenth Avenue South, 
Seventh Street South, Slxteenth Avenue South, Seventeenth Avenue South, 
Eighth Street South, Cedar avenue, Franklin avenue, East Twenty-Second 
Street and East Twenty-Fourth street. 

East Lake Street 

Width of roadway, 50 feet. 

Width of each sidewalk, 15 feet, 

The street élévation at center Une of East Lake street and Hlawatha avenue 
shall be 131.00 feet above city datum ; center Une of East Lake street and 
southwesterly railway rlght of way Une shall be 134.40 feet above city datum; 
center Une of East Lake street and center Une of railway rlght of way shall 
be 134.90 feet above city datum ; center Une of East Lake Street and northeast- 
erly railway rlght of way Une shall be 134.40 feet above city datum ; 
center Une of East Lake street and SneUing avenue shall be 128.00 feet above 
city datum. 

Sec. 5. The grades of the several streets and avenues upon which bridges 
shall be constructed as aforesaid, and the grades of the several streets and 
avenues in which the approaches to any of said bridges shall be constructed, 
shall be and the same are hereby changed so as to conform to the several 
grades in the schedule of bridges herein set forth. 

Sec. 6. The approaches to bridges shall conform to the grades establish- 
ed by this ordlnance and shall be In ail other respects restored by said Com- 
pany as near as may be to the condition theretofore exlsting, Including the 
pavement thereon. 

Sec. 7. The grade of Twenty-Bighth Street East shall be and the same Is 
hereby changed so that the élévation of the street at the center of Intersec- 
tion of said street wlth the railroad shall not exceed 4.2 feet below the prés- 
ent grade thereof, and shall not exceed 127.2 feet above city datum; and 
the railroad tracks of said railway company shall cross said street at grade. 



CHICAGO, M. & ST. P. RY. CO. V. CITY OF MINNEAPOLIS 389 

Sec. S. The grade of Hlawatha avenue shall be and the same hereby Is 
«hanged so that the élévation of the same at the center of intersection of said 
avenue with the railroad shall not exeeed 7.7 feet belovv the présent grade 
thereof, and shall not exeeed 122.8 feet ahove city datum; and the railroad 
tracks of said raihvay coinpany shall cross said avenue at grade. 

Sec. 9. It is expressly provided, anything in this ordinance to the contrary 
notwithstanding, that the said raihvay company shall not be requlred to re- 
store any part, of the paving on or to pave any part of such bridges which, 
by reason of any existing law or ordinance, it is or will be the duty of any 
Street railway company itself to restore or pave. 

Sec. 10. Any street raihvay company occupying any street or avenue Includ- 
ed withln this ordinance, shall, whenever by said railway company required, 
remove teraporarily its tracks therefrom, and shall, when and as the grade 
of such street or avenue shall be changed, as in this ordinance provided, at 
its own expense, without claim for damages, conform the grade of its tracK 
or tracks to the said change of grade of said street or avenue, botli during 
and after the bridging of said street or avenue, and nothing in this ordinance 
shall operate or be held to relieve such street rallvi^ay company from any lia- 
bility now existing, however created of paving sueh street or avenue between 
or on either side of the rails of its said tracks, in the manner and form as 
now required. 

Sec. 11. Ail water pipe, conduits, sewers and other similar substructures 
belonging to the city that may be dlsturbed in the prosecution of such work 
or required to be removed or deflected from the position In which they are 
found shall be replaced or suitable expédients be devlsed and provided by 
said railway company, under the approval of the city engineer, to restore 
them as fuUy as may be to thelr former state of usefulness. 

Sec. 12. Whenever, in the prosecution of any of the work required by this 
ordinance, it becomes necessary to dlsturb, remove or protect any pipes, con- 
duits, wlres or other property belonging to any prlvate corporation or indlvifl- 
ual, ail the work or expense required therein or therefor, as well as ail dam- 
age oecasloned thereby, shall be done or assumed by the owner or owners of 
such pipes, conduits, wlres or other property, and said railway company shall 
be and hereby is whoUy relieved from doing any work, or assuming any ex- 
pense in connection therewlth or paying any damage oecasloned thereby. 

Sec. 13. The said railway company shall assume and pay any and ail dam- 
ages to which the adjacent property ovi^ner may be lawfully entltled, caused 
by the change of the grade of any such street or avenue; and shall défend 
any suit or suits which may be brought against the city of Minneapolis for 
the recovery of any such damages, Intervening therein if necessary for such 
purpose, and shall wholly relieve said city from defending the same, and 
shall assume and pay ail judgments recovered therein. 

Provided that in case any such suit be brought against said city it will, 
before the last day to plead therein, give notice thereof in writing to the said 
railway company, for the purpose of enabling such défense to be made by 
said raihvay company ; and, in default of such notice, the said railway com- 
pany shall not be held liable for any alleged damages. 

Sec. 14. The said railway company shali build and malntain a suitable 
fence, to be approved by the city engineer, upon and along the entire rlght 
of way of said railway company when the tracks hâve been depressed. 

Sec. 15. The said railway company shall also earry its tracks where the 
same cross Twenty-Seventh Avenue South, over said avenue, on a steel or re- 
Inforced concrète bridge, In accordance with plans and spécifications pre- 
pared by the city engineer of said city. 

The élévation of Twenty-Seventh Avenue South at the intersection of said 
avenue with the north Une of East Twenty-Seventh street shall be 117 feet 
above city datum, and at a point 64 feet south of said north Une the éléva- 
tion of said avenue shall be 116.5 feet above city datum, and the élévation ot 
said avenue at the southerly raihvay rlght of way shall be 117 feet above 
city datum. A free clearance between said grade at Twenty-Seventh avenue 
and the railway bridge shall be not less than 14 feet. The approaches to said 
under crossing on Twenty-Seventh avenue, from the north Une of East Tweu- 
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ty-Seventh Street and from the southerly railway right of way Une, shall ex- 
tend on an ascending grade not to exceed 3 feet "in lOO f eet to an intersection 
wlth the preseïit surface of the avenue. 

Sec. 16. Permission and authorlty are hereby glven said railway company, 
whenever the same shall be neeessary in the prosecution of the work hereiii 
required, to lay and operate temporary tracks upon or across any street or 
avenue mentloned in this ordinance, and to erect and maintain temporary 
structures and falseworks fherein, and to obstruct or dlvert traffle from any 
such Street or avenue to such an extènt and for such length of time as inay be 
approved by the city engineer. Biit said railway company shall thereafter 
restore every such street or avenue as near as may be to its former condi- 
tion. 

Sec. 17. Permission and authority are hereby given said railway company, 
for the purpose of cal-rying off the surface or flood waters from its property, 
to make and maintaln connections wlth ail city sewers. The same to be made 
undei- the supervision of thé city eiiglneer. 

Sec. 18. Said Chicago, Milwaukee & St. Paul Railway Company is also 
hereby directed and required, at its sole cost and expense, to separftte the 
grade of its railway lines, tracks and yards at Sixth Avenue South, in the 
City of Mlnneapolis from the grade of said Slxth Avenue South at Its inter- 
section wlth said railway lines, tracks and yards of said company, and for 
that purpose to make, build and construet an undercrossing or viaduct un- 
der its said railway lines, traclcs and yards at their intersection vyith said 
Sixth Avenue Soûth, upon and along the middle 22 feet în width of said Sixth 
Avenue South, and extending from Thlrd Street South, in said city, north- 
easterly to the canal between Second street and the Mississippi river in said 
city, ail in strict çonformity wlth the plans and spécifications for such under- 
crossing or viaduct prepared by and on file in the ofBce of the city engineer 
of the city of Minneapolls. 

For the purpose of constructing said undercrossing or viaduct the grade 
of the iniddie 22 feet in width of said Sixth Avenue South at said location 
)s hereby estaWished as foUows, to Wit: 

At the intersection of the center llne of Sixth Avenue South wlth the north- 
easterly curb Une of Thlrd Street South, 117.50 feet above city datum : at 
the- intersection of the center Une of Sixth Avenue South wlth the southwest- 
erly curb Une of Washington Avenue South, 100.50 feet above city datuni ; 
at the intersection of the center Une of Slxth Avenue South with the south- 
easterly slde Une of Washington Avenue South, 99.40 feet above city datum ; 
at the Intersection of the center lifte ôf Sixth Avenue South wlth the north- 
easterly curb llne of Second Street South, 95 feet above city datum; and at 
the Intersection of the center Une ôf Sixth Avenue South with the southweSt- 
erly slde llne of the canal between Second street and the Misslssii>pl river, 90.72 
feet above city datum ; aad the grade of said middle 22 feet in width oif 
Sixth Avenue South shall be an unbroken plane between the several grade élé- 
vation points above establlshed. 

Sec. 19. When the said railway companies shall hâve eompleted the work 
required by this ordinance, then and thereupon the several ordinances of the 
city of Minneapolls relatlng to the speed of railway trains, cars and englues, 
the ringlng of locomotive bells, and the maintenance of gâtes and flagmen, 
watclimen, shall cease to be applicable to any part of said Une of rallroad be- 
tween said Sixth Avenue South and said Thirty-Second Street Bast, save 
only at said Twenty-Blghth Street East and said Hlawatha Avenue South. 

Sec. 20. The work required to be done under this ordinance shall be be- 
gun witliin nine months after publication thereof, and shall be eompleted 
■within four years thereafter, except that the time during which said railway 
company shall be prevented from work by strlke of strikes, and the time 
during which they shall be restralned by injunction or other order or process 
of a court of compétent .lurisdiction, of which It shall hâve glven notice to 
the city attorney of the city of Mlnneapolis, and the time during which the 
work shall be delayed in conséquence of the failure of any street railway 
company or corporation to pave any part of any such bridge required to be by 
It paved, or by this ordinance required by it to be performed, shall be added 
to the date herein flxed for the completion of said work. 
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And It is further provided that if said rallway company shall be delayed In 
the prosecution of the sald work requlred to be done under the provision of 
this ordinance by reason of the failure of any private corporation or indlvid- 
ual to comply wlth any requlrement mentioned in section 12 of this ordi- 
nance, or by reason of any delay on the part of the clty of Mlnneapolis or 
any of its offlcers, in performlng any of the duties imposed upon it or them 
by this ordinance, In respect to the work herein requlred to be done by sala 
rallway company, then and in that case the tlme whleh said rallway Com- 
pany shall be so delayed, as well as the tlme which said rallway company 
shall be delayed by causes beyond its control, shall be added to the time during 
which said railway company is requlred by the terms of this ordinance to com- 
plète said work. 

Sec. 21. This ordinance shall take efCect and be in force from and after its 
publication. 

Passed Sept. 12th, 1913. 

Karl De Laittre, Président of the Councll. 

Approved Sept. 18th, 1913. 

W. G. Nye, Mayor. 
Attest " 

Henry N. Knott, Clty Clerk. 

The ultimate question in the suit is whether a permanent injunction 
shall issue against the enforcement of the ordinance. Since the déci- 
sion of the Suprême Court of the state of Minnesota in the case of 
Twin City Separator Co. v. Chicago, Milwaukee & St. Paul Railway 
Co., 118 Minn. 491, 137 N. W. 193, there can no longer be doubt that 
the city of Minneapolis has the power to pass an ordinance providing 
for the séparation of street and railway grades. 

See, also, Missouri Pacific Railway v. Omaha, 235 U. S. 121, 35 
Sup. Ct. 82, 59 L. Ed. 157, and cases there cited. 

The necessity in this case for the séparation of the street grade from 
the railway grade along plaintifï's line between the points above named 
is not in dispute, but is expressly admitted by the plaintiff and ail other 
parties to the controversy. 

The présent ordinance, however, is attacked by the plaintifï and the 
interveners as being arbitrary and unreasonable, and as having the 
efifect, if executed, of depriving the plaintifï and the interveners of 
their property without due process of the law. More specifically, it is 
claimed on the part of the plaintifif : 

(1) That the subsoil along and adjacent to the track sought to be 
depressed is marshy, and in some places composed of quicksand, and 
that this condition makes it either impossible, or possible only at enor- 
mous expansé, to maintain and operate the railway tracks depressed 
as required by said ordinance. 

(2) That the dépression of said tracks in accordance with the ordi- 
nance would resuit in a loss of one of the five tracks now located upon 
the right of way along the route of the proposed dépression. 

(3) That the dépression of said tracks in accordance with the pro- 
visions of the ordinance would leave but 18 f eet headroom or clearance 
between the tracks and the bridges over the streets and avenues, and 
that this clearance is insufficient for the safe and practical opération 
of the railway, and, furthermore, that it is contrary to the require- 
ments of chapter 307 of the General Laws of Minnesota for 1913 (Gen. 
St. 1913, §§ 4272-4280), as amended by chapter 448 (Gen. St. 1913, § 
4277) thereof. 
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(4) That the opérations of the railway over the tracks affected are 
largely in the nature of switching opérations, and would be seriously 
interfered with if the tracks were depressed in accordance with the 
ordinance, and the dangers accompanying opération largely increased, 
on account of the overhead and side structures, and on account of the 
fréquent accumulation of smoke, steam, and gases in the dépression, 
which would lessen the efficiency of signais, and hinder the carrying 
out of switching movements. 

(5) That the proposed dépression would necessitate extensive 
changes in the city sewers, water mains, conduits, and other under- 
ground structures, at a large and unnecessary expense. 

(6) That the carrying out of the provisions of the ordinance would de- 
stroy or drive away many industries located along the railway between 
the points in question, and would prevent new industries from locat- 
ing along said tracks, to the financial loss of the railway company, and 
that other industries would be put to enormous and unnecessary ex- 
pense in adjusting themselves to the depressed tracks. 

(7) It is also contended by the plaintifï that there is an alterna- 
tive plan of separating the grades of the city streets from the grade 
of the railway tracks, namely, by elevating the railway tracks be- 
tween the points in question ; that this latter method would insure, 
equally with the dépression plan, the great object sought in separating 
the grades, namely, the saf ety of the public ; that it would avoid dif- 
ficulties due to the character of the subsoil; that it would obviate 
the loss of one of the railway tracks; that it would not interfère 
with the sewers, conduits, and other underground structures ; that 
the industries along the tracks could be more readily adjusted to the 
new conditions, and at much less expense; that the opération of the 
railway would be much less dangerous to the railway employés, by 
reason of the absence of overhead and side structures, and freedom 
from smoke, gases, etc. ; that the resulting damages, if any, to abut- 
ting owners would be much less upon the elevated plan than upon the 
dépression plan, and that the expense to the railway company upon 
the elevated plan would be less by upwards of $3,000,000 than upon 
the dépression plan. 

The interveners join with the plaintifï in thèse contentions. 
The position of the city may be outlined as follows : 

(1) The necessity of separating the grades being conceded, the 
choice of method lies with the city, and not with the railway company. 

(2) That the character of the subsoil is not such as to render im- 
practicable the dépression plan. 

(3) That the ordinance does not call for an 18-foot headroom, and 
that if the railway company desires more, it may depress the tracks 
still lower. 

(4) That if the dépression plan causes a loss of one of the présent, 
tracks of the railway company, additional right of way for replacing 
said track may be acquired by the railway company through condem- 
nation proceedings. 

(5) That industries along the right of way hâve no vested right;, 
in their présent railway facilities ; that the expense of adjustment is ne 
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concern of the city ; and that if any of them cannot be provided with 
trackage facilities upon the dépression plan, it is a deprivation inci- 
dent to a necessary public improvement, and must be borne by the 
owners of the industries. 

(6) That the safety and convenience of the gênerai traveling public 
will be better served upon the dépression plan than upon the suggest- 
ed élévation plan, and that this is of importance paramount to the con- 
venience of the railway company in the opération of its trains, or to 
the safety of its employés, if their safety would be lessened by the 
dépression plan. 

(7) That sightliness is an élément to be taken into considération, 
and that this makes largely in favor of the dépression plan. 

(8) That the question of expense, whether in connection with chang- 
ing the sewers, adjusting the industries, or reconstructing the right of 
way and tracks, is one of little or no weight in determining the valid- 
ity of the ordinance in question. 

[1] The first question to be determined is, What does the ordi- 
nance provide? In other words, what demand is niade by it upon the 
railway company? 

The main point of dispute is as to the depth of the dépression 
called for by the ordinance. On the part of the plaintifï it is contend- 
ed that a 17-foot dépression is provided for; on the part of the city, 
that no particular depth is specified, but that the railway company is 
at liberty, according to its necessity, to depress to any depth required. 
The text of the ordinance does not, in terms, provide for any spécifie 
depth of dépression. Section 1 requires the railway company — ' 

"to depress the plane of its roadbed and tracks * • • in the form and 
manner, and upon the ternis and conditions herelnafter set forth, that is to 
say: Beginning at the east Une of Sixth Avenue South in the city of Minne- 
apolis, and extending southeasterly to Thirty-Second Street East, in said 
city." 

"Sec. 2. The followlng streets and avenues now crosslng said railway with- 
in said limits shall be carried by said company over the tracks of said rail- 
road upon bridges of steel or reinforced concrète construction, in accordance 
with plans and spécifications prepared by the city engineer of said city." 

"Sec. 4. The width of the roadvvay and sidewalks of the several bridges 
and the street grades of the sanie, as well as other new grades of the various 
streets aflCeeted by the construction of said bridges, shall be as foUows [Then 
foUows a schedule of bridges]." 

"Sec. 11. Ail water pipe, conduits, sewers, and other similar substructures 
belonglng to the city that may be disturbed in the prosecution of such work 
or required to be removed or deflected from the position in vvhlch they are 
found shall be replaced or suitable expédients be devised and provided by said 
railway company, under the approval of the city engineer, to restore them as 
fuUy as may be to their former state of usefuluess." 

It thus appears that plans are specifically referred to in the ordi- 
nance, and that they are referred to for the purpose of indicating how 
the work is to be donc. It is claimed by counsel for the city that thèse 
plans hâve référence to bridges only, and hâve nothing to do with 
the depth of the dépression ; that if the city engineer placed upon said 
plans figures and drawings showing the depth of dépression, he did 
so without authority from the city council. A brief référencé to 
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some of the steps taken at the time of the préparation and passage 
of the ordinance réfutes thèse claims. 

It is shown by the évidence that on March 14, 1913, a spécial com- 
mittee on grade élimination, of the city council, recommended : 

"That the clty englneer be instructed to draw plans for the dépression of 
the Chicago, Mllwaukee & St. Paul main Une to the fensible maximum depth, 
from the Mllwaukee Depot to Twenty-Slxth street, and the city attorney be 
instructed to draw an ordinance to conform with said plans." 

The words "Twenty-Sixth street" were stricken out by the city 
council, and the words "Twenty-Seventh avenue, including the I. & 
M. Division of the Milwaukee Railway to East Lake street," inserted 
in lieu thereof. Thereupon a resolution was adopted as follows: 

"Moved that the clty attorney and the clty englneer be dlrected to pré- 
pare plans and ordinance and siibmit same wlthln slxty (60) days to the clty 
council, for lowering the tracks in accordance with the above report." 

"Moved to amend sald motion by addlng at the end thereof the followlng: 
'And that the clty englneer be dlrected to furnlsh an estlmate of the cost of 
depressing the tracks.' " 

On July 11, 1913, the city engineer made his report (Exhibit C) in 
accordance witK the foregoing resolution. In said report occurs the 
foHowing language : 

"According to your instructions to draw plans for the dépression of the 
Chicago, Mllwaukee & St. Paul Railway Company's main Une, to the feasible 
maximum depth. * * * The dépression has been commenced at the east 
Une of Sixth Avenue South on an 0.8 per cent, rate of grade, tlU the dépres- 
sion reaches about 17 feet at Third Street South. This dépression has then 
been praetlcally maintalned, to a llttle beyond Twenty-Second Street EJast. 
* * * From a point mldway between Twenty-Seventh and Twenty-Elghth 
streets the tracks are again depressed on an 0.8 per cent, rate of grade, to 
reach a 17-foot dépression at East Lake street." A clear headroom of 18 
feet has been provlded for, upon the advlce of the city attorney ; three feet 
has been assumed for the space occupied by the bridge floors." The estl- 
mated cost of the entire improveinent, but without considération of changes 
of Industrial side tracks and damage to property, if any, Is for track depïes- 
slon, complète with bridges, etc., $2,095.000. Cost of change of sewer System, 
$225,000. Cost of change of water pipe System, $25,000, Total cost, $2,345,000. 
AU requlred data has been incorporated in an ordinance submltted by the dty 
attorney and accompanying thls report." 

The plans referred to in the report, and accompanying the same, 
being Exhibits El and E2 were introduced in évidence. The legend 
upon Exhibit El contains the heading "Plan Showing Séparation 
Grade." Upon the plan are shown, with figures given, "Old Elévation 
of Top of Rail," "New Elévation of Top of Rail," and "New Eléva- 
tion of Bridge Floor." 

It is contended by the city that the textual part of the ordinance 
would fit plans for a 21-foot dépression as well as plans for a 17-foot 
dépression; However this may be, it is clear from the évidence that 
the city council in passing the ordinance had in mind a 17-foot de- 
pression, which, in accordance with the plans, provided for an 18-foot 
headroom. The textual provisions of the ordinance and the plans, tak- 
en together, constituted the demand made by the city upon the rail- 
way company. That demand was for a 17-foot dépression of the 
tracks and a raising of the streets at the crossings approximately 4 
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feet; the thickness of the bridge fioors, being approximately 3 feet, 
would thus leave a headrootn of 18 feet. 

To hold now that the railway company is at liberty to depress its 
tracks 21 feet without further action on the part of the city council 
is to make in part a new ordinance. This is not permissible. The 
city council was evidently of the opinion that 18-foot headroom was 
sufficient. To secure tliis, it was willing to raise the grade of the 
streets at the crossing 4 feet. If an 18-foot headroom could be ob- 
tained by a 21-foot dépression, leaving the grade of the streets at the 
crossings as they are now, it cannot be said with certainty that the 
city council would be wilUng that the grade of the streets should be 
raised 4 feet. 

The rearrangement of the sewer System and other substructures 
was contemplated on a basis of a 17-foot dépression. The plans show 
this, and the figures of estimated cost of rearrangement are on that 
basis. What action the city council might take if the railway com- 
pany undertook to make a 21-foot dépression, and rearrange the sewer 
System and other substructures upon that basis, cannot be foreseen. 
It is certain that the railway company in undertaking to do this would 
be acting outside of and contrary to the commands of the ordinance. 
The railway company could not legally demand from the city engineer 
plans for bridges, and for the rearrangement of the sewer System dif- 
férent from those already contemplated on the basis of a 17-foot de- 
pression. The railway company could not legally foUow any plans 
except those furnished by the city engineer. 

My conclusion upon this question, after considering ail of the évi- 
dence bearing upon it, is that the plans are part of the ordinance, and 
that the ordinance, properly construed, calls for a 17-foot dépression 
and an 18-foot headroom, and that the effect of the ordinance must 
be discussed upon that basis. 

Placing this construction upon the ordinance, it becomes neces- 
sary next to examine the objections urged against its enforcement. 

1. The question of the subsoil along the route between Sixth Ave- 
nue South and Thirty-Second Street East was gone into upon the 
trial to a very considérable extent. Evidence was given by experts 
upon behalf of the railway company and the city. Evidence and ex- 
hibits were also introduced, showing the results of expérimental bor- 
ings at various points along the route. It is not necessary to go into 
this évidence in détail. Upon considération of the whole of it, I hâve 
reached the conclusion that the contention of the railway company 
cannot be sustained. The weight of évidence is clearly to the effect 
that the subsoil, while not of the best character for dépression of 
tracks, nevertheless is not such as to render dépression either impos- 
sible or impracticable, even though such dépression be carried to a 
depth of several feet below the proposed 17 feet called for by the ordi- 
nance. The subsoil in some places is such as to render the work dif- 
ficult and expensive, but not beyond the range of modem, practical 
engineering. 

2. As to the loss of one track. It is conceded that the carrying out 
of the ordinance would resuit in the loss to the railway company of 
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one of its présent five tracks. The évidence shows that this would 
be a severe loss. Ail of the présent five tracks are in almost con- 
stant use, and it is dovibtful whether even the présent business of the 
railway company could be eflficiently handled on four tracks only. 
It is true, as the city suggests, that the railway company could, by 
condemnation, acquire additional land for a fifth track. This, how- 
ever, would necessitate the widening of the dépression, the lengthen- 
ing of the bridges over the railway tracks, and a negotiation with the 
city council for the purpose of obtaining its consent to the neces- 
sary changes, or litigation in the absence thereof. Additional right 
of way would, of course, entail additional expense. 

[2] 3. As to the question of headroom, or clearance. According 
to the constructions above given to the ordinance, a headroom of only 
18 feet is thereby provided, and the question arises as to the suffi- 
ciency of this headroom. By chapter 307, General Laws of Minnesota 
for 1913, a headroom of 21 feet from the top of the rail is demand- 
ed. But it is claimed by the city that the statute does not apply to 
the plaintifï railway company when read in connection with the 
amendment contained in chapter 448 of the Laws of 1913. 

The statutes in question hâve not been construed by the Suprême 
Court of the state of Minnesota, touching the point hère in question. 
If a construction had been placed upon them by that court, I should, 
of course, f eel bound by that construction ; but, in the absence of 
such décision, I must construe them in accordance with my best judg- 
ment. 

In my opinion, the exception in the latter statute was intended to 
apply only to cases where a plan had already been made for depressing 
certain tracks; and the exception was inserted so as not to interfère 
with a plan already made and partly executed. 

No plan was in existence at that time with référence to the prés- 
ent proposed dépression of the tracks hère in question. It is true 
that the plaintifï company had, on its Hastings & Dakota Division, 
already begun work on depressing the tracks, in accordance with plans 
agreed upon between the city and the company; but the tracks of 
the Hastings & Dakota Division were, and are, so far as the présent 
problem is concemed, as separate from the tracks hère in question 
as if owned by an entirely différent railway company. No practical 
reason bas been suggested why the plan for the Hastings & Dakota 
Division, separate and distinct as it was, should be controlling as to 
ail other crossings of the plaintifif company in the city of Minneapolis, 
and exempt that company from the wise and humane provisions of 
the statute as to sufficient headroom at crossings. 

I, therefore, give such construction to the statutes as best comports 
with safety to the lives and limbs of the railway employés, and hold 
that the exemptions in chapters 307 and 448 hâve no application to 
the tracks hère in question, and that the plaintifï railway company is 
bound by chapter 307 to provide in the future 2I-foot headroom, ex- 
cept as to those crossings included in plans in existence, and being 
carried out at the time of the passage of the statutes. A diflferent 
construction would, in my opinion, be open to the serious objections of 
class législation. 
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It would be a remarkable proceeding on the part of the state Lég- 
islature to exempt by statute the plaintiff railway company from con- 
structing safe overhead clearances in the city of MinneapoHs simply 
because the company had already adopted, as to certain crossings 
therein, a plan of clearance which the Législature by its selfsame 
act declared insufficient. 

The statute applies, and it calls for a 21-foot clearance; and an 
ordinance which calls for an 18-foot clearance is in plain conflict 
with the provisions of the statute, and cannot be enforced. 

[3] But, quite apart from the statute, and merely as a matter of 
good railroading, an 18-foot clearance is insufficient and unsafe. The 
évidence clearly shows that many of the modem box cars are at least 
15 feet in height above the rail. It is also in évidence that the prés- 
ent method of switching at times requires a man to take a position 
on top of the box cars for the purpose of controlling the cars, and 
also the giving of signais. It is true that évidence was introduced 
by the city to the effect that in some places signais were given by 
men stationed upon the ground. No convincing évidence, however, 
was introduced that this was feasible along the line in question, and 
under the conditions which would prevail in the proposed dépression 
eut. 

Furthermore, the évidence shows that a standard of 22-foot head- 
room has been adopted on more than 200,000 miles of railway in 
the United States, and 21-foot on more than 50,000 more. While 
this does not mean that ail of the overhead crossings on thèse rail- 
roads hâve a clearance equal to the standard, yet the fact that the 
standard has been adopted is a strong reason for holding an 18-foot 
clearance insufficient and unsafe. It is true, as shown by testimony 
on the part of the city, that there are many overhead crossings in the 
city of Minneapolis not of 22-foot clearance, and a number not even 
of 18-foot clearance. It is also pointed out that, on the Hastings 
& Dakota Division of the plaintiff company in the récent dépression 
of tracks made under an agreement between the plaintiff company 
and the city, the clearances range slightly over 18 feet. As to the 
crossings other than those on the Hastings & Dakota Division, it is 
to be noted that they are mostly of old construction. As to those 
on the Hastings & Dakota Division, the évidence shows that they 
were put in with the expectation that very little, if any, switching 
would be donc along the stretch of the track where thèse overhead 
crossings were made. Owing to litigation, this expectation has not 
been realized; and the resuit is that the clearances on that division, 
although of récent construction, are condemned by practical rail- 
road men as unsatisfactory and unsafe, and admitted to be so by 
the plaintiff company itself. 

My conclusion on this point is that the évidence clearly shows that, 
with the présent size of cars in common use, an 18-foot clearance is 
insufficient and unsafe. When adopting the ordinance hère in ques- 
tion the city council adopted that clearance probably because it was 
thought to be the greatest practically available, and because it was 
thought sufficient. The évidence in this case shows that both of 
thèse opinions were erroneous. 
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4. That the difficulties and dangers in the opération of the railway 
tracks would be increased in the dépression beyond what they are 
at présent is clearly shown by the évidence, and is practically con- 
ceded. Accumulation of ice and snow at times, accumulation of 
steam, smoke, and gases at more fréquent intervais, interfering with 
efficient communication by signais, would ail tend to increase the dif- 
ficulty of opération of the trains. The présence of uprights between 
tracks as supports of bridges would also add to the inconvenience of 
opération. Change in gradient into and out of the company's yard 
at Twenty-Sixth street is shown by the évidence to be a matter of 
serious moment. To what extent the dangers, difficulties, and cost of 
opération would be increased is not capable of exact computation ; 
that it would be considérable admits of little doubt, under the évi- 
dence. 

5. As to changes in sewer system, water mains, etc., the estimate 
of cost agreed upon by both parties is $346,790. The changes in 
respect to thèse matters made necessary in connection with Lake 
street alone amount to ■ $90,000. 

6. Considered with référence to the Chicago, Rock Island & Pa- 
cific Railway Company, whose f reight terminais lie : between plain- 
tiff's tracks and Eighth Avenue South, and with référence to the va- 
rious industries along the tracks of the plaintif! company, the pro- 
posed dépression is a serious matter. The évidence shows that the 
cost of the changes made necessary in the Rock Island terminais and 
freighthouses would be more than $500,000. 

The évidence also discloses that the changes necessary to be made 
to adjust such of the industries along the Milwaukee tracks as can 
be adjusted to the dépression plan would be more than $1,500,000. In 
the case of the Minneapolis Steel & Machinery Company alone, the 
évidence shows that the cost of adjustment would be approximately 
$600,000, and for the Minnesota Linseed Oil Company more than 
$200,000. The total cost to the plaintiiï railway company would be 
more than $5,000,000. 

To many of the industries, trackage facilities could be furnished 
only by a spur having a considérable grade up f rom the railway tracks. 
The évidence shows that such spurs with a downward grade towards 
the railway tracks are unsatisfactory as to service, and often a source 
of great danger. 

[4] But the city contends that ail of thèse matters, except the 
statutory obstacle to the 18-foot clearance, are matters merely of in^ 
creased expense, increased difficulty, and increased dangers in op- 
ération; and, it being conceded 'that the public necessity and the 
public good demand the séparation of street grade f rom railway grade, 
thèse matters of expense, difficulties, and dangers must not be al- 
lowed to stand in the way of public improvements which the gênerai 
public necessity or the public good demands. The contention, in the 
main, is sound, but there is one considération that must not be over- 
looked. An ordinance such as the one hère in question is always open 
to the inquiry : 
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"Is it unnecessary or unreasonable or arbitrary to such an extent that It 
can falrly be said that its enforcement wUl hâve the elïect of deprivlng the 
complalning parties of thelr property wlthout due process of law?" 

[5] The presumption is in favor of the ordinance; the burden of 
proof is upon him who attacks its validity. It being coticeded that 
the object to be accompUshed by the ordinance is necessary, it woùld 
foUow that if there were but a single method to accomphsh that re- 
suit, an ordinance providing that method could not be adjudged un- 
necessary, unreasonable, or arbitrary, except under most unusual cir- 
cumstances. 

The plaintiff contends, however, that hère there is an alternative 
method of bringing about the séparation of the street grade f rom the 
railway grade, namely, by élévation of the railway tracks. The plain- 
tiflE railway company claims, where there are two methods of sépara- 
tion of grade, each providing equally well for the safety of the pub- 
lic, that the choice lies with the railway company. On the other hand, 
the city contends that the choice belongs to it. It is not necessary to 
décide the question which party has the choice of methods ; for the 
purpose of this décision, I assume that the choice of methods lies with 
the city. 

[6] But the plaintiiï is entitled to show, if it can, that there is an- 
other feasible method, and it claims that the élévation method is feasi- 
ble. Plaintiflf is also entitled to show by comparison, if it can, that 
the dépression method provided by the ordinance is unnecessary, un- 
reasonable and arbitrary. A large amount of évidence has been in- 
troduced by plaintiff in support of this contention, and by défendant 
in opposition thereto. It is at once évident that certain éléments of 
the situation require no attention in considering the élévation plan. 
The questions of subsoil, clearance, difiSculties and dangers of opéra- 
tion due to accumulation of steam, smoke, and gas in the dépression, 
difficulties and dangers from the présence of uprights between the 
tracks, are ail absent on the elevated plan. The évidence also shows 
that none of the présent five tracks would be sacrificed upon the ele- 
vated plan. The question of sewers, water mains, and other substruc- 
tures also practically disappears. 

As to the Chicago, Rock Island & Pacific Railway, the évidence 
shows that adjustment upon the elevated plan would cost about one- 
half less than on the dépression plan. 

The évidence also shows that from the standpoint of that railway, 
the elevated plan is préférable. 

As to the industries, the évidence shows that adjustments can be 
made more readily upon the elevated plan, and the service be better 
than on the dépression plan, and at a cost of one-third to one-half less 
than on the dépression plan. 

[7] Whether the owners of the industries hâve or hâve not vested 
rights in their présent facilities, they are, in ail fairness, entitled to 
be heard upon the question of the reasonableness of the ordinance. 

The spurs leading from the railway tracks to the industries would 
hâve a lesS steep grade, and thèse would tend away from the railway 
tracks instead of toward them. This advantage to the railway com- 
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pany, however, woùld be offset to some extent by the disadvantage 
to the industries in having the spurs on a downward grade in their 
direction. 

The total expense to plaintifï railway company of the elevated plan 
when compared with that of the dépression plan shows a différence 
of more than $3,000,000 in favor of the élévation plan. On the whole, 
the conclusion cannot be escaped that f rom the standpoint of the rail- 
way company and the industries, the elevated plan is far more satis- 
factory and cheaper both in initial and in operative cost. However, 
there is another viewpoint to be considered, namely, that of the gên- 
erai public, either as traveling upon the streets of the city, or as 
having business or property interests near the line of the railway. 

It is claimed by the city that the uprights in the streets supporting 
the railway trackage over the streets would be a serions obstacle to 
ordinary traffic, and would interfère with the movement of the fire de- 
partment and also the sewer apparatus ; that the undercrossings would 
themselves be dark, dangerous, and unsanitary; that the bridges over 
the streets and the embaiikment of the elevated structure would be 
unsightly. It goes without saying that three rows of uprights, two 
at the curbs and one in the center of the street, would form more or 
less of an obstruction in the street. The évidence does not jUstify the 
conclusion, however, that this would be a serious obstruction to traf- 
fic. The évidence also fails to show that the interférence with fîre or 
sewer apparatus would be anything more than slight and negligible. 
Furthermore, the évidence shows that it would not be indispensable 
to hâve three rows of upright supports in the street. By having some 
of the bridge structure project above the railway roadbed some of the 
supports in the street below might be dispensed with. It is true that 
the benefît to the street below would be obtained at the expense of 
the roadbed above ; but, after 25 years of conférence and negotiation, 
it tnust be évident to ail parties to the controversy that idéal condi- 
tions in every respect are not obtainable as a solution of the problem. 

The claim that the undercrossings would be necessarily dark, danger- 
ous, and unsanitary is shown by the évidence to be unfounded in fact. 

Whether an embankment with railway tracks thereon is a more un- 
sightly object than a railway eut with similar tracks therein is a ques- 
tion of judgment, upon which, as the évidence shows, men differ. 
The question, however, is not of controlling importance in this case; 
and it has been suggested that if it were incumbent on the city to pay 
any considérable portion of the additional cost of dépression over élé- 
vation, the embankment might appear less unsightly. 

[8] As already stated, the total cost of dépression to plaintifï com- 
pany wotild be more than $5,000,000. At the Twenty-Sixth street 
yard the tracks corne to their présent level, and then going south are 
depressed a second time to make the Lake street crossing. The évi- 
dence shows that the cost of dépression made necessary by this one 
crossing is ovêr $500,000. If the cost of adjusting the Minneapolîs 
Steel & Machinery Gompany's plant be added, the total cost is over 
$1,000,000. The évidence shows that the cost of élévation for the 
crossing at Lake street would be about $150,000; and if to this be 
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added the cost of adjusting the Minneapolis Steel & Machinery Com- 
pany's plant on the élévation plan, the total cost is about $400,000. 
Thus there is a différence of about $600,000 between the plans, due 
to this one crossing alone. 

The évidence fails to show any necessary connection between the 
Lake Street crossing and the dépression of the tracks north of the 
Twenty-Sixth street yard, so far as the physical surroundings or con- 
ditions are concerned, and that there is no such necessary connection 
from an engineering standpoint is also shown by the évidence. Mr. 
Cappelen, the city engineer, testified in référence to this matter, and 
his views are so frank and his opinion so well founded in reason, that 
I quote them hère at some length : 

"In ail thèse discussions of dépression of the main Une from Twenty- 
Fourth street to Sixth Avenue South, Lake street was never considered. It 
was always considered as a problem of its own. At one of the eleventh-hour 
motions, a niember of the city council said (probably I should not speak about 
that) : 'If \ve are going to do that, let us slap It on. Let us add Lake street, 
so as to get It bridged too.' Now. in my opinion, we are, under this ordlnance 
plan at thi.s place, charging up $90,000 to soniebody for a sewer System to get 
that one bridge in. We are charging up a heavy expense on the Mihvaukee Road 
for rearrangement. According to Mr. Record's testlmony, we are charging up 
a tremendons expense to Mr. Record to readjust his plant. Now, it is uiy flrm 
conviction that we had better erase Lake street. We hâve only made a différ- 
ence of 4 feet now. We vfïW take and raise up Lake street 13 feet or maybe 
a little more, and nobody is going to get hurt at ail. You can buy that 
property along there — you might hâve to meet légal remedy for damages — 
but you could get it for a fraction of the .1^90,000 that it Is going to cost you to 
get that sewer In, which don't do anybody any good. The sewer System there 
Is ail right as it Is. You can readily see! that we will take Lake street over 
the tracks and adjust it, and instead of going down that 17 feet, or going 
down 21 feet, we will go up with Lake street, and you can adjust the whole 
business for a fraction of the money. I say that is what ought to be done." 

The other évidence in the case bearing on this matter of the Lake 
street crossing is equally condemnatory. In fact, the évidence as a 
whole leaves no conclusion open but that the ordinance, so far as the 
Lake street crossing is concerned, is unnecessary, unreasonable, and 
arbitrary to such an extent as to deprive the plaintifï and Minneapolis 
Steel & Machinery Company of property without due process of law. 

[9] But it is claimed on the part of the city that even though this 
part of the ordinance should be found unreasonable and void, yet the 
court might so hold, and nevertheless hold the remainder of the ordi- 
nance valid and enforceable. The city takes the position that there 
is no necessary connection of any kind between the provisions of the 
ordinance in regard to Lake street and the provisions of the ordinance 
in regard to the remainder of the crossings. But though the évidence 
fails to show any necessary connection between the plan of dépression 
of the railway tracks at Lake street and the plan of dépression north 
of the Twenty-Sixth street yard from a physical standpoint, or from 
an engineering standpoint, yet that there was some connection in the 
minds of the city council is made certain by the testimony of Mr. 
Cappelen, and also from the record of what took place in the council 
prior to the time of the passage of the ordinance. Referring again to 
238 P.— 26 
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Exhibit B, the recotd of the spécial committee on grade élimination, 
we find the following: 

"Your spécial committee on grade élimination respectfuUy recommend that 
the City englneer be Instructed to draw plans for the dépression of the Chi- 
cago, Mllwaukee & St, Paul main Une to the feaslble maximum depth, from 
the Mllwaukee Depot to Twenty-Slxth street, and the dty attorney be In- 
structed to draw an ordlnance to conform wlth sald plans." 

Thereafter it was moved: 

"That the foregolng report be amended by strlklng out the word and figure 
'Twenty-Sixth street,' where the sanie appears in the above report, and In- 
sertlng in Heu thereof, the words and figure 'Twenty-Seventh avenue, Includ- 
Ing the I. & M. Division of the Mllwaukee Bailway to East Lake Street,' and 
moved that the clty attorney and the clty englneer be directed to prépare 
plans and ordinance and submit the same wlthin slxty (60) days to the clty 
councU, for lowering the tracks In accordance wlth the above report." 

But it is coritended by the city that the court bas the power to 
hold,_ and should hold, that the ordinance is valid as to ail the track- 
age involved, except that connected with the Lake street crossing, 
even though this part of the ordinance be held invalid. 

[10] It is true that statutes and ordinances may be and sometimes 
are held by the courts valid in part and invalid in part. The test 
is, Has the législative body manifested an intention to deal with a 
part of the subject-matter covered, irrespective of the rest of the 
subject-matter ? If such intention is manifest the subject-matter is 
separable, otherwise not. 

In Poindexter v. Greenhow, 114 U. S. 270, the court in its décision 
at page 304, 5 Sup. Ct. 903, 922 (29 L. Ed. 185) used the following 
language : 

"It Is undoubtedly true that there may be cases where one part of a stat- 
ute may be enforced as constltutional, and another be declared Inoperatlve 
and vold, because unconstitutional ; but thèse are cases where the parts are 
so dlstlnctly separable that each can stand alone, and where the court Is able 
to see, and to déclare, that the Intention of the Législature was that the 
part pronounced valid should be enforceable, even though the other part 
should fall. To hold otherwise would be to substitute for the law Intended by 
the Législature one they may never hâve been willing by Itself to enact." 

In El Paso, etc., Ry. Co. v. Gutierrez, 215 U. S. 87, the court, in 
its décision at page 97, 30 Sup. Ct. 21, 25 (54 L,. Ed. 106), used the 
following language : 

"It remalns to Inqulre whether It Is plaln that Congress would hâve enacted 
the législation had the act been llmited to the régulation of the llablllty to 
employés engaged In commerce withln the District of Columbla and the ter- 
rltories. If we are satisfied that it would not, or that the matter is In such 
doubt that we are unable to say what Congress would hâve done omittlng the 
unconstitutional feature, then the statute must fall." 

See, also, Illinois Central R. R. Company v. McKendree, 203 U. 
S. 514, 27 Sup. Ct. 153, 51 L. Ed. 298; Employers' Eiability Cases, 
207 U. S. 463, 28 Sup. Ct. 141, 52 E. Ed. 297; Butts v. Merchants' 
Transportation Co., 230 U. S. 126, 33 Sup. Ct. 964, 57 L. Ed. 1422. 

Whatever the ruie is in the state courts, in the fédéral court the 
rule announced in the above cases is controlling. 
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If we apply thèse tests to the case at bar, it is clear that the évi- 
dence fails to show any intention on the part of the city council that 
the ordinance should be enforced as to the trackage north of the 
Twenty-Sixth street yard, even if unenforceable as to the trackage 
connected with the Lake street crossing. Indeed, the history of the 
préparation and passage of the ordinance as shown by the évidence 
indicates a directly opposite intention. The ordinance vi^as framed 
for the purpose of solving one problem, namely, track dépression 
between two definite points named in the ordinance. 

The position of coiinsel for the city in regard to the question now 
under discussion is hardly consistent with the action of the city 
council itself. Since the commencement of this suit the city council 
bas by its own action eliminated from the ordinance section 18 re- 
lating to the Sixth Avenue South crossing. The city council bas 
also passed another ordinance relating to this same crossing. The 
ordinance has thus been twice under reconsideration. It is apparently 
the judgmentof the city council, and has been since the préparation 
of the ordinance in suit, that the Lake street crossing is not a sep- 
arable, but an inséparable, part of the ordinance plan of dépression. 
It is far from certain that the ordinance could or would hâve been 
passed without the inclusion of the Lake street crossing therein. 

The court is asked in effect to change the reading of section 1 of 
the ordinance, so that the sentence now reading, "Beginning at the 
east line of Sixth Avenue South in the city of Minneapolis, and ex- 
tending southeasterly to Thirty-Second Street East, in said city" 
shall read, "Beginning at the east line of Sixth Avenue South in the 
city of Minneapolis, and extending southeasterly to some point to 
be determined by the court." In my opinion, there is no power in 
the court to make such a change. The ordinance must stand or fall 
as a whole. 

Much évidence has been introduced on both sides touching the cost 
of a 21-foot dépression, and as to the possibility of adjustment by 
the Chicago, Rock Island Railway Company to such dépression and 
the cost of adjustment, and the possibility of adjustment of the va- 
rions industries to such dépression, and the cost thereof. The con- 
tention of the plaintiff is that a 17-foot dépression plan is so unsafe 
as to make it beyond possibility of adoption, and that nothing less 
than a 21-foot or a 22-foot headroom ought to be considered. A 22- 
foot clearance can be obtained by a 21-foot dépression. Compari- 
sons bave accordingly been insisted upon by the plaintiflf between the 
21-foot dépression plan and the plan of élévation. It goes without 
saying that such a comparison makes a much stronger case against 
the dépression plan, not only so far as concerns the cost to the plain- 
tiff Company, but also in relation to the possibility of adjustment by 
the industries and the cost thereof, and the possibility of adjustment 
by the Chicago, Rock Island & Pacific Railway Company and the 
cost thereof. The évidence shows that the total cost to the railway 
Company under the 21-foot dépression plan would be approximately 
$7,000,000 as compared with less than $2,000,000 under the élévation 
plan; that the cost to the Minneapolis Steel & Machinery Company 
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alone would be more than $1,000,000, as compared with $250,000 
on the élévation plan. The difficulties of adjusting the spurs and 
the grades of the spurs would also be increased. The cost and diffi- 
culties of opération in the 21-foot dépression, due to ice, snow, steam, 
gas, etc., would also be enhanced. The cost of readjusting the sewers 
would be increased over the 17-foot dépression plan by over $30,000. 
While recognizing the fuU force of thèse figures, I hâve confined the 
foregoing discussion of the ordinance to the 17-foot dépression plan. 
This has been donc for two reasons : First, because the ordinance 
plan is the one whose merits and defects are directly before the court, 
and that plan, as shown above, is a 17-foot plan of dépression; sec- 
ond, because even if the city council were convinced that a 21 or 22 
foot headroom was required by the statute and good railroading, 
there is no certainty that it would require a 21-foot dépression, even 
though they might still insist upon the dépression plan. It is per- 
fectly possible that a portion at least of the extra headroom required 
might be furnished by raising the streets to the extra height, rather 
than by depressing the railway tracks. 

Evidence has also been introduced touching the amount of damages 
to adjoining trackage property on the dépression plan and on the 
élévation plan ; also the effect under the two methods upon the value 
of real estate at some distance from the railway tracks. Opinions 
of the witnesses, apparently well informed and honest in their con- 
victions, hâve differed so widely in regard to thèse estimated damages 
that I hâve reached the conclusion that the testimony is too spécula- 
tive and uncertain to be of any particular value in the présent dis- 
cussion; and such damages hâve not been included in the foregoing 
figures. 

Many matters other than those discussed hère hâve been covered 
by the évidence, consisting of more than 2,500 pages of testimony, 
and several hundred exhibits. Thèse matters hâve not been over- 
looked, but, in the interest of reasonable brevity, hâve been omitted 
from spécifie mention. 

[11] The police power of the state, whether exercised through the 
Législature or municipalities, is very broad. It may be exercised 
for the safety, health, morals, convenience, or the gênerai prosperity 
of the public ; but it is not without limitation. When the police power 
exercised by a municipality is by means of an ordinance, such or- 
dinance must hâve some relation to one or more of the objects above 
mentioned. The ordinance must not conflict with state or fédéral 
Constitution, nor with state or fédéral statutes. It must not arbi- 
trarily, unnecessarily, or unreasonablv invade private rights or prop- 
erty. Yick Wo V. Hopkins, 118 U. 'S. 356, 6 Sup. Ct. 1064, 30 L,. 
Ed. 220; C, B. & Q. Ry. v. Illinois, 200 U. S. 561, 593, 26 Sup. Ct. 
341, 50 L,. Ed. 596, 4 Ann. Cas. 1175; City of Emporia v. At., T. & 
S. F. Ry., 94 Kan. 718, 147 Pac. 1095 ; Am. Tobacco Co. v. Mis- 
souri Pac. Ry., 247 Mo. 374, 157 S. W. 502; Chicago v. Pittsburgh. 
C, C. & St. L. Ry., 244 111. 220, 91 N. E. 422; Murphy v. C, R. I. 
& P. Ry., 247 m. 614, 93 N. E. 381. 

In the présent case, upon a careful considération of the whole 
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of the évidence, I hâve reached the conclusion that the ordinance in 
question is unreasonable, arbitrary, and void, and that the enforce- 
ment thereof would deprive the plaintiff and the interveners of their 
property without due process of law : First, because its provisions 
are in conflict with the statute of the State of Minnesota ; second, 
because it includes within its scope the Lake street crossing, and 
such inclusion, as shown by the évidence of both the plaintiff and 
the défendant, is unnecessary, unreasonable, and arbitrary. 

[12] Third, because the ordinance, while providing for a sépara- 
tion of railway and street grades, unnecessarily and unreasonably 
imperils the safety of the railway employés, and imposes unnecessary 
and unreasonable expense upon the plaintiff railway company, and the 
intervening railway company and industries, to the extent of several 
million dollars, amounting to a practical confiscation of their property. 

A decree may be prcpared in accordance with thèse views, and di- 
recting that a permanent injunction issue against the défendant city, 
its officers, agents, and servants, restraining and enjoining them from 
in any manner enforcing, or attempting to enforce, the ordinance in 
question. 



In re VALHOFP. 
(District Court, S. D. Callfornia, S. B. November 23, 1916.) 

1. Aliens <s=>68 — Naturauzation — Déclaration of Intention — Statuies — 

"Such Dbclakation." 

The flrst paragraph of Naturalization Act June 29, 1906, c. 3592, § 4, 
34 Stat. 596 (Comp. St. 1913, § 4352), requires an applicant to déclare his 
intention to become a citizen, and that such déclaration shall set forth 
certain facts, provided that no alien, who, in conformity with the law 
in force at the date of his déclaration, had declared his Intention, need 
renew such déclaration. The second paragraph provides that, not less 
than two years nor more than seven years after he has made such 
déclaration of intention, he shall pétition for naturalization. The proviso 
at the end of the flrst paragraph was added by amendment to the act as 
orlglnally introduced for the stated purpose of avolding injustice to 
those who had already made déclarations and acquired rights thereunder. 
It was construed, at the time and since, by the Naturalization Bureau and 
by most of the courts, as not requlring a new déclaration, where one had 
been made under the old law, even if more than seven years had elapsed 
since the enactment of the new law. Numerous certiflcates of naturaliza- 
tion had been granted, whlch would be subject to attack by the district 
attorneys under section 15 of the act (Comp. St. 1913, § 4374), if such con- 
struction were overthrown. lleld, that the words "such déclaration," in 
the second paragraph, referred only to a déclaration filed under that act, 
and one who had flled a valid déclaration under the old law could be 
naturaiized without a new déclaration, though more than seven years had 
elapsed since the new act took effect. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. |§ 138-145; Dec. 
Dig. .®=>08.] 

2. Statutes <S=5217 — Construction — History of Enactment. 

The history of a statute from its introduction to its passage, the reports 
of committees, the amendments, and the opposition made to its passage 
In its various forms are legltimate aids to its construction. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. | 293; Dec. Dig. 
<S=217.] 

€=r»For oUier cases see same topic & KBY-NUMBER in aU Key-Numbered LMgesta & Indexes 
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3. Statuites ®=3219— Constbdction — Contemporaneous Construction bt 
Admii^istbatobs. 

The contemporaneous and practical construction of a statute by thos& 
whoge duty it Is to carry it into effect, though not absolutely controlUng, 
Is entltled to great respect in court, slnce It Is usually made by able men, 
masters of the subject, and frequently the draftsmen of the statute. 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. §§ 296, 297 ; Dec. 
Dlg. <g»219.] 

Application by Hjalmar Aage Valhofif for naturalization. Pétition 
granted. 

TRIPPET, District Judge. The petitioner hère made a déclaration 
of intention to become a citizen on the 31st day of October, 1904. He 
fiîed his pétition to become a citizen on the 31st day of January, 1916. 
More than seven years had elapsed after his déclaration of intention 
before the application was filed. He made his déclaration, as will be 
seen, prior to the passage of the act of June 29, 1906, and the question 
of the validity of such déclaration under this act is the question at 
issue. This question was carefully considered in U. S. v. Lengyel, 220 
Fed. 720, by Judge Orr of the Western District of Pennsylvania. In 
that opinion the material parts of the act are set out, and the reason- 
ing to justify the conclusions of the court that the act did not affect 
déclarations made prior théreto, seems unanswerable. Yet there are 
other reasons why such a déclaration is valid. 

[ 1 ] In order to understand what is hère said, it is necessary to quote 
a part of the act, to wit: 

"Sec. 4. That an allen may be admitted to become a citizen of the United 
States In the foUowing manner and not otherwlse: 

"First. He shall déclare on oath before the clerk of any court authorized 
by this act to naturallze allens, or his authorized deputy, in the district in 
which such allen résides, two years at least prior to his admission, and after 
he has reached th© âge of elghteen years, that it is bona fide his Intention to 
become a citizen of the United States, and to renounce forever ail alleglance 
and fldellty to any foreign prince, potentate, state, or sovereignty, and par- 
ticularly, by name, to the prince, potentate, state, or sovereignty of which the 
allen may be at the time a citizen or subject. And swh déclaration shall set 
forth the name, âge, occupation, Personal description, place of blrth, last 
foreign résidence and alleglance, the date of arrivai, the name of the ves- 
sel, if any, in which he came to the United States, and the présent place ot 
résidence in the United States of sald allen: Provlded, however, that no allen 
who, in conformlty wlth the law in force at the date of his déclaration, has 
declared his Intention to become a citizen of the United States shall be requir- 
ed to renew such déclaration. 

"Second. Not less than two years nor more than seven years after he has 
made such déclaration of Intention he shall make and file, in duplicate. a pé- 
tition in wrlting, signed by the applieant in his own handwriting and duly 
verifled, in which pétition such applieant shall state his full name, his place 
of résidence (by street and number if possible), his occupation, and, if possible, 
the date and plaCe of his blrth ; the place from which he emigrated, and the 
date and place of his arrivai In the United States, and, if he entered through 
a port, the name of the vessel on which he arrived ; the time when, and tiie 
place and name of the court where he declared his intention to become a citi- 
zen of the United States ; if he is married he shall state the name of his wlf e, 
and. If possible, the country of her natlvlty and her place of résidence at the 
time of fliing his pétition ; and if he has children, the name, date, and place 

®=3For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexei 
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of blrth and place of résidence of each child living at the time of the flilng 
of hls pétition; Provided, that if he has filed liis déclaration before tlie pass- 
age of this act he shall not be required to sign tlie pétition in bis own hand- 
wrlting." 

The déclaration required by the first paragraph above quoted is quite 
différent from the déclaration required by law before the adoption of 
this act. Revised Statutes 1878, § 2165. The phrase "such déclara- 
tion," as first used in the first paragraph of section 4, must necessarily 
refer to the déclaration previously mentioned. No one could, with 
reason, contend that it referred to a déclaration made under the previ- 
ous statute. In the second paragraph of section 4, above quoted, the 
same phrase, "such déclaration," is used, and this phrase necessarily 
refers to the same déclaration to which the phrase in the body of the 
first paragraph refers. It does not seem possible to construe the lan- 
guage to relate to a déclaration made previously to the passage of the 
act. This will appear clearly when the history of the act, hereinafter 
referred to, is considered. The proviso in paragraph First of section 
4, was inserted by amendment. That being so, it must necessarily 
follow that in the original draft of the bill the word "such" in the 
second paragraph referred to the new form of déclaration containéd 
in the bill. 

Corning noM^ to the first part of the second paragraph, which is the 
language to be construed, it will be noted that the 7 years' limitation 
commences to run "after he has made such déclaration." It does not 
read, "after the passage of the act," nor "after it went into force." 
Those who claim that this sentence has relation to déclarations made 
prior to the passage of the act, but did not aflfect such déclarations until 
the act had been in force for 7 years, must necessarily contend that the 
sentence should be read as follows: 

Not less than two years nor more than seven years after the passage of 
this act, he shall make and flle, in duplicate, a pétition in writlng, etc. 

If this act applied to déclarations made prior to the passage of the 
act, then it eut ofï ail rights existing under such déclaration where the 
same was 7 years old at the time the act went into force. The act, 
therefôre, would only give to holders of such déclarations 90 days after 
its passage within which to file an application, for the act went into 
force 90 days after its passage. 

It was early held — to wit, December 3, 1907 — that the act did not 
relate to déclarations made prior to the passage thereof. In re Wehrli 
(D. C.) 157 Fed. 938. No décision has been called to the attention of 
the court wherein it was held, prior to September 27, 1913, that this 
act related to déclarations made prior to the passage of the act. It is 
true that in the case above cited the court made the suggestion that 
those who had made their déclarations prior to the passage of the act 
"must make their final application within seven years from the enact- 
ment of the act," but this statement of the court is obiter dictum. The 
question could not possibly hâve been before the court for considéra- 
tion. 

[2] The history of a statute, froni the time it was introduced until 
it was finally passed, may aflFord some aid to its construction. The re- 
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ports of committees, the introduction of amendments, and the opposi- 
tion made to the passage of a statute in its varions forms, are legiti- 
mate aids to its construction. 11 Ency. of U. S. Sup. Ct. Rep. 143, and 
authorities there cited. The bill for the act was introduced and was 
referred to a committee without the provisions hereafter referred to 
and which appear as provisos in sections 4 and 8 (Comp. St. 1913, §§ 
4352, 4364). The committee having the bill in charge reported the fol- 
lowing amendments thereto : 

"Piovided, however, that no allen who, In conformlty with' the law In 
force at tlie date of his déclaration, has declared his intention to become a 
citizen of the United States shall be requlred to renew such déclaration. 

"Provided, that if he has flled his déclaration before the passage of this act, 
he shall not be requlred to slgn the pétition in his own handwrlting. 

"And provided further, that the requirements of this section shall not ap- 
ply to any alien who has prlor to the passage of this act declared his inten- 
tion to become a citizen of the United States in conformity with the law in 
force at tlie date of inabing such déclaration." 

At page 110 of the Appendix, vol. 40, part 10, 59th Cong. Ist Sess., 
Représentative Steenerson, speaking upon the bill, and with référence 
to said four amendments, and te their efifect upon the bill, said, concern- 
ing the injustice of the bill without the amendments: 

"Such a resuit was so shocklngly unjust that the committee flnally agreed 
to so ameud the bill as to make It apply only to jiersons who shall terealter 
déclare their intention to become cltlzens. This, however, in my opinion, 
does not go far enough, for this so-called 'llterary test' should not apply to 
any who take up homesteads upon the public domain." 

A further amendment was offered upon the floor by Représentative 
Wharton, of Illinois, as follows : 

"That no allen shall hereafter be naturalized or adraitted as a citizen of the 
United States who cannot read, write, speak and understand his own or the 
English language: Provided, that this requlrement shall not apply to allens 
who are physically unable to comply therewith, if they are otherwise qualifled 
to become cltlzens of the United States." 

The last above proposed amendment resulted in the adoption of sec- 
tion 8, in the foUowing f orm : 

"Sec. 8. That no alien shall hereafter be naturalized or admitted as a citi- 
zen of the United States who cannot speak. the Eugllsh language: Provided, 
that this requlrement shall not apply to allens who are physically unable to 
comply therewith, if they are otherwise qualifled to become citizens of the 
United States: And proivided further, that the requirements of this section 
shall not appli) to any alien tcho has prior to the passaije of this act declared 
his intention ta 1)ecome a citizen of the United States in conformity with the 
law in force at the date of malcing such déclaration: Provided further, that 
the requirements of section 8 shall not avplu to aliens who shall hereafter 
deàlai^' their intention to become citizens and who shall make homestcad en- 
tries iipon the ptiblio lands of the United States and comply in ail respects 
■with the laws promding for homestead entries on such lands." 

The foregoing history of the bill in its progress through Congress 
certainly tends to show that Congress never intended it to affect décla- 
rations made prior to the passage thereof. 

[3] The contemporaneous and practical construction of a statute by 
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those whose duty it is to carry it into effect is entitled to great respect 
in the court. Though not absolutely controlling, it is not to be disre- 
garded without the most cogent and persuasive reasons, for the reasons 
that it is usually construed by able men, masters of the subject, and 
frequently the draftsmen of the statute, that such construction goes 
a long way to prove that there is some plausible ground or reason for 
it in the law, or in the historical facts which bave imposed a particular 
construction of the law favorable to such usage, and that such con- 
struction bas received the implied sanction of Congress in its not pass- 
ing an act abrogating the construction. 11 Ency. of Sup. Ct. Rep. 138, 
and the abundant authorities therein cited. 

The act created a Bureau of Immigration and Naturalization in the 
Department of Commerce and Labor. (This was subsequently divided, 
making a Bureau of Naturalization and a Bureau of Immigration.) 
The Bureau of Immigration and Naturalization adopted, soon after its 
création, régulations which were a construction of the act concerning 
déclarations made prior to the passage of the act. In thèse régulations 
the act was interpreted so as not to require a person, who had declared 
his intention in conformity with the law in force at the date of his déc- 
laration, to renew such déclaration, notwithstanding the déclaration was 
7 years old. The courts throughout the country admitted persons to 
citizenship who had made déclarations more than 7 years prior to the 
passage of the act. Apparently the courts were of the unanimous opin- 
ion that such was the proper construction of the act until the act had 
been in force for a period of 7 years and longer. 

On August 20, 1913, at a time immediately prior to the act having 
been in force for a period of 7 years, and for the guidance of its ofïi- 
cers after September 27, 1913, the Bureau of Naturalization issued 
naturalization régulations in which it was again recognized that any 
alien who, prior to September 27, 1906, had declared his intention in 
conformity with the law in force at that date, should not be required 
to renew such déclaration. In harmony with thèse instructions and 
interprétations of the Bureau, the courts throughout the country 
admitted persons to citizenship, without any décision to the contrary, 
until January 26, 1914. In re Yunghauss (D. C.) 210 Fed. 545. 

Notwithstanding such décision by the District Court for the Southern 
District of New York, in which ail the judges of the district concurred, 
the Bureau of Naturalization, on December 19, 1914, in harmony with 
its previous interprétation of the law, issued the following instructions, 
to wit : 

"2. Any allen who prior to September 27, 1906, bas declared his intention 
in conformity with the law In force at the date of his déclaration, shall uot 
be required to renew such déclaration. 

"3. Aliens who lawfully declared their intention on and after June 29. 
1906, and prior to September 27, 1906, must eoniply with ail of the require- 
meuts of the naturalization act of June 29, 1906, In petltionlng for naturaliza- 
tion, with the exception that those arriving prior to June 29, 1906, are not 
required to furnish certificates of arrivai. 

"Aliens who declared their Intention prior to June 29, 1906, în accordance 
with the requirements of law, must comply with ail of the requlrements of the 
naturalization act of June 29, 1906, In petitloning for naturalization, except 
that they will not be required to file certificates of arrivai, slgn their pétitions 
in their owu handwriting, or to speak the Engllsh language." 
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The Bureau of Naturalization furnishes the court the following: 
statement : 

"In eoinpllance with your request there is inclosed herewith a list of the 
courts in which the question of naturalization on an old-law déclaration has 
Wen oonsldered. This is taken from the records of the Bureau, and shows 
that 139 courts hâve admltted aliens upon old-law déclarations, and that 30 
courts hâve declined to admit theni. It also shows that, notwith standing the 
décision of the United States Circuit Court of Appeals for the Second Cir- 
cuit, in the case of ïunghauss v. U. S., 218 Fed. 168 [134 C. C. A. 6T], the féd- 
éral court at Buffalo Is bound by the letter of the décision, but not by the 
spirit, in that it wlll not dlsniiss pétitions pending in the court because 
based upon old-law déclarations, but permits the candidates to withdraw 
their déclarations and take them over to the Suprême Court of New York 
State, In that city, where they are filed in support of pétitions and favorably 
considered. In addition to thls the varions state courts of New York are con- 
tinuing to admit candidates for citizenship, notwithstanding the action of the 
Second ClrCult." 

The fact that 139 courts hâve admitted aliens upon old-law déclara- 
tions, as against 30 that hâve declined to admit them, is intefesting, if 
not instructive. This is a country of laws, where evèry man's act is^ 
sustained or controlled by a law, and every man is presumed to know 
the law. It is unfortùnate, therefore, that it is so difficult to détermine 
what the law is. While not saying that the action of a majority of 
courts on a subject should be authority concerning what the law is, we- 
may note that the gravest questions of law are sometimes determined 
by a vote of five judg-es to four, or four judges to three, or three judges 
to two, Then why is not an interprétation placed upon a statute by a 
majority of courts a reason for giving it a certain construction? The 
Bureau of Naturalization informs thfe court that since the 27th of 
September, 1913, the date when the 7-year limitation on déclarations 
made prior to the passage of the act, had fully run, there hâve been 
filed in the courts of Los Angeles 392 pétitions based upon old-law déc- 
larations, and such applicarits admitted to citizenship, and in the South- 
ern District of California, outside of Los Angeles county, there hâve 
been, approximately, 300 of such pétitions granted. The Bureau also 
informs the court that throughout the United States there hâve been 
thousands and thousands of persons admitted to citizenship by virtue 
of thèse old-law déclarations since said date. 

By virtue of section 15 of the act, the United States district attorney,. 
in any district, can maintain a suit to cancel a certificate of citizenship 
where such certificate was illegally procured. The order of the court 
admitting an alien to citizenship is not a final adjudication. It may be 
attacked by the United States district attorney, under section 15. 
It therefore results that the tenure of citizenship of ail persons within 
this district, admitted as above, and ail the thousands of people through- 
out the United States, so admitted, dépends upon what the United 
States attorneys may do. Congress certainly never intended that the 
right to be a citizen should be so precarious. To place ail thèse people 
in a status whereby their citizenship might be revoked at any time 
would surely be keeping the word of promise to the ear and breaking 
it to the hope. This court cannot give its assent to any such interpréta- 
tion of the law, except in obédience to the opinion of a higher court. 



IN BE lEISH 411 

BLEDSOE, District Judge. I concur. The language of pafagraph 
1 of section 4, to the effect that an alien making a "déclaration" under 
the old law shall not "be required to renezv such déclaration" means, if 
words mean anything, that he shall not be required to renew — i. e., 
make anew — any déclaration for the purpose of petitioning for citizen- 
ship ; in other words, that the déclaration already made by him shall 
l)e sufficient in form whenever he chooses to pétition. Careful search 
of subséquent provisions in the Naturalization Law fails to reveal to 
my mind any language inconsistent with, or contrar>' to, this plain, 
unambiguous, and spécifie direction of Congress. In view of its pres- 
■ence in the act, gênerai words of limitation must be held to apply only 
to déclarations made after the passage of the act. 



In re IRISH. 

(District Court, E. D. Pennsylvanla. December 22, 1916.) 

No. 5611. 

Bankbuptct <S=3>59 — "Acts or Bankbuptct"— Fratjdulent Conveyance of 

TEANSPEK JUDQMENT. 

An Insolvent debtor who, Intendinj? to transfer real estnte out of 
the reach of his creditors and to prefer one créditer, confessed a judg- 
ment or was a party to securlng a judgment against lilmself by default 
for a sum In excess of tho value of the property on whU-h exécution was 
withheld more than four months after the entry of the judgment has com- 
mitted an act of bankruptcy under Bankruptcy Act July 1, 1898, c. 541, 
§ 3a, cl. 1, 30 Stat. 546 (Corap. St. 1913, § 9587), making a conveyance with 
intent to defraùd credltors an act of bankruptcy, and clause 2 making a 
transfer, whlle Insolvent, of any property to à creditor with intent to 
prefer such creditor an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 81, 82 ; Dec. 
Dig. <S=»59. 

For other définitions, see Words and Phrases, First and Second Séries, 
Act of Bankruptcy.] 

In Bankruptcy. Involuntary proceedings in bankruptcy against Ned 
Irish. On motion to dismiss the amended pétition. Motion denied. 
See, also, 228 Fed. 573. 

Evans, High, Dettra & Swartz, of Norristown, Pa., for petitioning 
creditors. 

G. Herbert Jenkins, of Philadelphia, Pa., for alleged bankrupt. 

DICKINSON, District Judge. Aside from the mère formality of 
statement in the pétition, the real question involved in this motion can 
be most clearly presented in two propositions. One is whether an in- 
solvent debtor, who is the owner of real estate which he desires and 
intends to convey or transfer out of the reach of creditors, and intends 
further to defraud creditors or to prefer one of them, and for the ac- 
complishment of this purpose confesses a judgment for a sum in ex- 

<(=»For other cases se* same toplc & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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cess of the value of the property, exécution upon which Judgment, 
hovvever, is withheld until after four months from the entry of the 
judgment, bas committed an act of bankruptcy under clauses 1 or 2 
of section 3a. The other proposition is whether such act is a cause of 
bankruptcy, if, instead of confessing the judgment, the insolvent debt- 
or, for the same purpose and intent as bef ore stated, is a party to the 
bringing of an action against himself and the entry of a like judgment 
by default. 

The substantial question above stated is formally raised by the péti- 
tion in this case. It avers an act of bankruptcy in the language of 
clause 1 and also in the language of clause 2, but the positive averments 
thus made are qualified by the statement that the conveyance or trans- 
fer charged to hâve been made was made through the expédient or 
device of the recovery of a Judgment such as outlined above. The 
real question is, we think, involved in the first proposition, because we 
are of opinion that there is no distinction between the judgments en- 
tered in the différent ways mentioned. 

The weight of the argument in favor of the motion to dismiss is 
felt in the expression of the thought that Congress has made a distinc- 
tion between the confession of a judgment and the conveyance or trans- 
fer of property similar to that which was recognized by the courts of 
Pennsylvania under the acts regulating assignments for the benefit of 
creditors. The distinction is between a conveyance or other transfer 
through the opération of which title to property directly passes and the 
confession of a judgment through an exécution upon which title to 
property may indirectly but eventually pass. Based upon this distinc- 
tion, the courts of Pennsylvania held that a judgment confessed to a 
trustée for creditors was not an assignment for the benefit of cred- 
itors, notwithstanding the fact that the entry of the judgment was im- 
mediately foUowed by the issuing of an exécution through and by 
which the property of the défendant, real or personal, was sold and 
transferred. 

Thè argument has further weight in the attitude of the professional 
mind on the subject of confessed judgments unaccompanied with ex- 
écution, and in the considération that the mère entry of a judgment 
left creditors free to pursue ail lawful remédies which were theirs. 
There is also room for the thought that the bankruptcy laws embodied 
the policy of Congress not to force bankruptcy proceedings upon a 
struggling debtor unless certain clearly defined causes of bankruptcy 
existed, and that the thought of Congress was that it would be unwise 
to make the mère entry of a judgment an act of bankruptcy, because 
this would hamper needy défendants in getting aid through whatever 
crédit they still retained. 

The weight of the argument addressed to us on the other side ré- 
sides in this : If the real intent and purpose of a debtor was the fraud- 
ulent one of withdrawing property from the reach of bis creditors, or 
the unlawful one of securing payment to one créditer to the préjudice 
of otherSj and the means through and by which this is sought to be ac- 
complished is, in substance and reality, a conveyance or transfer of his 
property, it is an intolérable thought that the law will sanction the ac- 
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complishment of this fraudulent or unlawful purpose out of déférence 
to the mère form which the transaction may be made to assume. Each 
view is presented through arguments of almost equal strength, and 
the scales of judgment are left almost on a balance. The device to 
which this alleged bankrupt has had resort (if his purpose was as 
averred by the petitioning creditors) is so ancient and so common that 
at first blush it seems strange that the question has not been before 
raised and decided. Indeed the very common practice of failing debt- 
ors, after they had passed the verge of insolvency, to save their prop- 
erty to themselves or members of their familles, or to prefer a friendly 
créditer through the device of a confessed judgment, has always been 
advanced by advocates of a bankrupt law as in itself a sufficient reason 
for the enactment of such a hw. The change from a confessed judg- 
ment to a recovered judgment is but a step. 

The fact that the spécifie question now raised has never before been 
definitely ruled is accounted for, on the one hand, by the assertion that 
no creditors before thèse petitioners hâve ever thought the question 
worth raising, and, on the other, by the conflicting assertion that no 
debtor has before thought that such a device as that hère resorted to 
would be efifective. It has, of course, been frequently ruled that the 
mère confession of a judgment without an accompanying exécution is 
not a cause of bankruptcy within the meaning of clause 3. This is be- 
caus© of the very terms of that clause. It has indeed, with the présent 
acquiescence of the petitioning creditors, been so ruled in this very 
case. In re Irish (D. C.) 228 Fed. 573. 

AU considérations arising under clause 3 hâve been laid at rest for 
us by the ruling in Citizens' Bank v. Ravenna Bank, 234 U. S. 360, 34 
Sup. Ct. 806, 58 L. Ed. 1352, in which the conflicting views of policy 
which were settled by Congress are most clearly set forth. It is mani- 
fest, however, that the ruling in that case was confined to the quoted 
section of the act, and leaves untouched (otherwise than by implica- 
tion) what constitutes a cause of bankruptcy under either clause 1 or 
clause 2. In order to' bring the discussion down to the spécifie ques- 
tion now raised, it may be observed that the acts of Congress enumer- 
ate five distinct separate and différent causes of bankruptcy. It may 
therefore be fairly assumed that Congress had in mind five différent 
things which an alleged bankrupt might hâve donc. Those designated 
as 4 and 5 we may dismiss as not hère involved. The first condemns 
as a cause of bankruptcy the actual f raud of an insolvent debtor who 
attempts to put his property beyond the reach of his creditors by any 
conveyance, transfer, concealment, or removal, or by permitting such 
concealment or removal by others. The second visits a like condemna- 
tion upon the unlawful act of transferring property with the intent to 
prefer a creditor, although the debt be an honest one and there is no 
fraud in fact. The third condemnation is aimed at the act (otherwise 
lawful) of permitting a creditor to secure a judgment and proceed to 
a sale, coupled with the further négative act of not having prevented 
such creditor from procuring a préférence. It will be observed that 
the thing which is declared to be a cause of bankruptcy is again one 
which may come about, not only without any intent on the part of the 
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debtor to eithèr commit actual fraud or to permit an unlawful préfér- 
ence, but may be something which he is powerless to prevent. 

This brings us to the real broad question now presented of whether 
there may be anotheir thing donc by an insolvent, which Congress has 
not made a cause of bankruptcy, or whether this is included in clauses 
1 or 2, to wit, confessing or permitting a judgment with the actual in- 
tent to defraud creditors, or with the unlawful intent to prefer a cred- 
itor through having the judgment ripen înto a transfer of property. 

It may be assumed that Congress meant the bankruptcy laws to em- 
brace ail proper causes of bankruptcy, and, further, that it had in mind 
the device of entering judgments in order to defraud creditors or to 
give a préférence, and also the practice of debtors who were struggling 
against insôlvency to i-esort to confessed judgments as an honest means 
of raising money, as well as the pbssibility that a judgment might be 
entered against siich a debtor by an uneasy creditor. 

Alî thèse considérations constitute the balancing of advantages and 
disadvantages by Congress before declaring its will, to which référence 
is made in the opinion in the Citizens' Bank v. Ravenna Bank Case. 
That of which we are in search is this declared will. The thought is 
readily grasped that it was the purpose of Congress to include àll such 
fraudulent and unlawful judgments in clauses 1 and 2. Thé thought 
is as easily grasped that Congress did not mean to interfère with needy 
or unfortunate debtors against whom judgments not followed by ex- 
écutions might be entered, and that they left this means of avoiding 
bankruptcy open to them, notwithstanding the use of such judgments 
might be abused by debtors actuated by a fraudulent or unlawful pur- 
pose. 

A review of the authorities which' the industry of côunsel has 
brought to our attention may not be but of place, even at the cost of 
lengthening an already overlong opinion. 

We pass the case of Wilson v. Bank, 84 U. S. (17 Wall.) 473, 21 L. 
Ed. 723, with thé comment that it was ruled upon the question of the 
sufficiency of the évidence to support a finding of unlawful intent in a 
proceeding to avoid an alleged préférence. The phrases quoted by 
counsel for the alleged bankrupt merely voice the two thoughts that 
there is nothing wrong in a debtor not resisting the collection of a just 
debt, nor can any inference of fraud be drawn from the mère fact that 
he interposed no défense to such an action. 

Sleek V. Turner, 76 Pa. 142, and Louchheim v. Henzey, 86 Pa. 350, 
are to the same effect that "mère passive nonresistance of the défend- 
ant to the recovery of a judgment" for an honest debt will not justify 
(of itself) an inference of actual fraud or unlawful intent. 

In considering the language of an opinion, we cannot be too often 
reminded that it must be read in the light of the subject-matter to 
which it relates. Some provisions of the acts of Congress discussed 
deal with the actual intent and purpose of the debtor or creditor, oth- 
ers denounce a particular act as unlawful because against the declared 
policy of the lâw, irrespective of the intent of the parties, or the oth- 
erwise innocent character of the act. The importance of this distinc- 
tion is pointed out in the majority opinion in Wilson v. Nelson, 183 U. 
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S. 191, 22 Sup. Ct. 74, 46 L. Ed. 147, wherein it is held that întent en- 
ters into clauses 1 and 2, but has no place in clause 3, which deals 
wholly with results. 

It may be further observed that the broad question with which we 
are now dealing does not concern itself with the lexical meaning of the 
words employed, because Congress has carefuUy defined the sensé in 
which the words are used. Nor is more than very gênerai aid aflford- 
ed by adjudged cases dealing with a différent state of facts. 

Pirie V. Chicago Co., 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171, 
for instance, merely rules that payment of moneys is a transfer of 
property within the meaning of the préférence provisions of the act. 

In the Nusbaum Case (D. C.) 18 Am. Bankr. Rep. 598, 152 Fed. 
835, there was both a judgment and an exécution sale. Thèse were 
held to be a transfer within the meaning of the act, and to constitute 
a cause of bankruptcy under clause 1, and also clause 2, as well as 
clause 3, there being also présent the actual intent to def raud and to 
prefer. 

The Tupper Case (D. C.) 20 Am. Bankr. Rep. 824, 163 Fed. 766, is 
of value to us in the respect of the expression of the opinion that the 
omission of an averment of intent to defraud prevented the judgment 
there operating as a cause of bankruptcy under clause 1, and because 
of the implication that if such intent had been averred, a cause of 
bankruptcy would hâve been set forth. 

In re Truitt (D. C.) 29 Am. Bankr. Rep. 570, 203 Fed. 550, ap- 
proaches more closely to a ruling of the question before us. It rules 
the confession of a judgment to hâve been a transfer of the real estate 
of the défendant within the meaning of the bankruptcy law, and the 
averment of this fact, together with the averment of an intent to pre- 
fer, to hâve been the setting forth of a cause of bankruptcy under 
clause 2. There is involved as an essential ingrédient the positive act 
of the debtor in the procurement of the judgment. The ruling under 
the facts there présent covers a confessed judgment, but not an ad- 
verse one, and because of some expressions in the opinion carries the 
implication that the ruling would not apply to any other than confessed 
judgments. 

Another case (without the implicationj to the same effect is sup- 
plied by In re Musgrove Mining Co. (D. C.) 37 Am. Bankr. Rep. 628, 
234 Fed. 99 (November, 1916, advance sheets). Judgments there had 
been confessed, but no exécutions had issued. It was conceded that no 
cause of bankruptcy under clause 3 existed. The judgments, however, 
were held to be transfers under clause 2, the averment appearing of an 
intent to prefer. 

The trend of judicial opinion is therefore with the petitioners upon 
the main proposition advanced by them that a lien upon real estate, 
through which a sale can be effected, is a transfer within the meaning 
of clauses 1 and 2. We by no means regard the question as free f rom 
doubt, nor hâve we found the reasoning upon which the rulings were 
based to be in ail respects convincing. They hâve, however, been 
made, and hâve so far been uniform. It seems, therefore, to us to be 
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the wiser course to follow' them until soihe commanding voîce directs 
otherwise. 

The ruling now made may properly be said to be an advance upon 
those cited, as in a sensé ;it is. The spaCe between the two classes of 
cases is, we think, well bftdged by the averments of the pétition. The 
act is directly charged to be the art of the alleged bankrupt. It is (ac- 
cording to the authorities quoted) a transfer. This transfer is averred 
to hâve been the act of the défendant in the judgment. We see in this 
respect no différence between the case of one debtor who, in order to 
defraud his creditors, appends his name to a judgment note upon 
which judgment is entered by the prothonotary and another who, in 
furtherance of a liite fraudulent purpose, appends his signature to a 
plain promissory note, upon which is brought an action in which judg- 
ment is likewise recovered. The acts differ, of course, in form, but in 
intent and purpose and final results they are the same. The intent may 
be better concealed, and therefore more difificult to prove, in the one 
case than in the other, but we are dealing now with what the petition- 
ers hâve .averred, not with what they will be able to prove, and the act 
hère is averred to hâve been the affirmative act of the défendant as 
positively as it could hâve been had the judgment been confessed. To 
hold there is no différence between .a judgment and a transfer, if each 
was for an unlawful purpose, and yet balk at ignoring the différence 
in the mère form of the judgment, savors too much of straining at 
gnats while swallowing camels. 

The motion to dismiss is denied. 



In re EASTMAN OIL CO. 
(District Court, S. D. Georgla. October 30, 1916.) 

1. Corporations <S=>4o2(3) — Obligations — Validity. 

Whlle there is a presumption ttiat a note executed In tlie name of a 
corporation by Its président, payable to hlmself as an Indlvidual, was 
not issued for corporate purposes and with lawful authorlty, the note is 
not absolutely vold, and the presumption of valldity can be rebutted, and 
the note shown to be the obligation of the corporation, by proof of ex- 
press or implled authorlty, or by a showing of ratification or estoppel ou 
the part of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1728, 1743, 
1762; Dec. Dlg. ®=>432(3).] 

2. Corporations <g=»414(2) — Notes — Authority — Implibd Authority. 

Several years before bankruptcy, at a meeting of the stockholders at 
which the dlrectors were présent, a statement was submltted showing, 
among otlier Imbilitles, notes due the président. Thereafter the président 
contlnued his practice of maliing advances to the corporation, and as 
président executlng notes payable to hlmself as an indlvidual. The cor- 
porate by-laws gave the président and treasurer authorlty to slgn such 
notes as might be necessary to procure funds for the expenses of the cor- 
poration, and resolutions of the dlrectors were passed from time to time 
authorlzlng the président to borrow such funds as he mlght deem neces- 
sary. HelcL that, though the président was not given express authorlty to 
borrow money from hlmself, nevertheless. In view of the conduct of the 

€=;;For other cases see same topic & KëY-NUMBER in ail Key-Numbered Digests & Indexes 
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directors and stocbholders of the corporation, the président had implied 
authority to borrow from himself and exécute notes from the corporation 
payable to himself as an indivldual. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 1641 ; Dec. 
Dig. ®=414(2).] 

3. CoBPOBATioNS <S=>426(7) — Notes — Execution — Katification. 

In suchcase, as the funds borrowed from the presidertt were used for 
the benefit of the corporation, the continuons course of conduct on the 
part of the stockholders and directors amounted to a complète ratification 
of the act of the président in borrowing from himself, and execùting notes 
of the corporation payable to himself as an individual. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1702,' 170.3, 
1713; Dec. Dig. ©=»426(7).] 

4. Corporations <S=>425(8)— Acts of Dikectors and Stockholdebs — Estop- 

. PEL. 

In such case, as the directors and stockholders knew of the loans and 
that the proceeds were used for corporate purposes, their acquiescence 
estopped the corporation from attacking the validlty of the notes execut- 
ed by the président, payable to himself; such notes at most not being 
illégal, but simply ultra vires. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 1700 ; Dec. 
Dig. <S=5425(3).] 

5. Corporations <g=>424 — Estoppel — Creditoes. 

In such case, as there was no fraud, creditors of the corporation were 
equally estopped to question the notes. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1698; Dec. 
Dlg. <S=424.] 

In Bankruptcy. In the matter of the bankruptcy of the Eastman 
on Company. On pétition by the trustée and creditors to review 
an order of the référée overruHng objections to the claims of J. W. 
Brock. Order afïirmed. 

John R. I-,. Smith, of Maçon, Ga., for petitioning creditors. 
Hardeman, Jones, Park & Johnston, of Maçon, Ga., for trustée. 
Akerman, Akerman & McManus, of Maçon, Ga., for bankrupt. 
Bonham, Watkins & Allen, of Anderson, S. C, for claimant. 

LAMBDIN, District Judge. This matter is before me upon the 
pétition of the trustée of the Eastman Oil Company, bankrupt, and 
of certain of its creditors, for a review of the order granted by the 
référée overruling their objections to the claims of J. W. Brock, of 
Honea Path, S. C, and allowing said claims. The claims of Mr, 
Brock, aggregating $46,601.24, are ail based on promissory notes 
held by him against the Eastman Oil Company, and signed "Eastman 
Oil Company, J. W. Brock, Près. & Treas.," and payable "to the order 
of J. W. Brock." The trustée and the creditors objected to thèse 
claims on the grounds that it did not appear that said Brock was 
authorized by the board of directors to sign the notes; that said 
Brock, in making said notes payable to himself, was acting in be- 
half of the corporation and himself, and could not, therefore, make 
any valid and binding contract in behalf of the corporation ; and 
that the act of said Brock in signing the notes as président and treas- 

i®=s>For other cases see same topic & KEY-NUMBBR in ail Key-Numbéred Dlgestu & Indexes 
238 F.— 27 
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urer and making them payable to himself was without the scope of his 
authority. 

It appears from the record that thèse notes cover a period of seven 
or eight years, beginning in 1907, and running through each of the 
succeeding years up to March 24, 1915, at which time a note for 
$581.33 was executed; the only other note in the year 1915 being 
given on January 19, 1915, which was for $5,000. Over $33,000 of 
thèse notes were given prior to the year 1914. The date of the adjudi- 
cation was May 1, 1915. 

The référée bas filed a fui! and clear opinion in the matter, and 
has made certain findings of fact and conclusions of law therein, 
which the court, after a very thorough examination of the entire 
record, entirely approves. The référée finds that J. W. Brock fur- 
nished to the Eastman Oil Company the money represented by the 
notes in question, and that it was received by and used for the bene- 
fit of the bankrupt corporation; that the directors, as well as the 
stockholders, had fuU knowledge of the fact that Brock was, himself 
f urnishing this money ; that the notes appeared among the liabilities 
of the Company, and were carried in its recognized "bills payable" 
account, and were brought to the attention of the directors in the 
financial statements f umished personally by the président and by 
the audits which were made from time to time of the company's ac- 
counts; that the notes were practically ail handled through the Citi- 
zens' Bank of Honea Path, S. C, of which Mr. L,. A. Brock, the 
vice président of the bankrupt, was président, and Mr. P. W. Sullivan, 
a director of the bankrupt, the cashier ; that with full knowledge 
that J. W. Brock was himself furnishing the money and executing 
notes to himself for same, purporting to be the notes of the corpo- 
ration, the directors made no objection to the transactions; and that 
the trustée of the bankrupt had a complète audit made of the gên- 
erai accbunts of the bankrupt from its organization to the date of its 
adjudication (which was available tO the trustée and creditors object- 
ing to the claims), and that no évidence had been submitted which 
in any way impeached any of the transactions between Mr. Brock and 
the bankrupt. 

Gounsel for the trustée and creditors, however, contend that the 
notes in question are not the acts of the company, and are therefore 
absolutely and conclusively void, as matter of law, and that Brock 
can base no claims on same ; that the question of the good f aith or 
the fairness of the transaction haS nothing to do with the case ; and 
that, if Mr. Brock has any claim against the corporation, he should 
base same upon open account for monéys advanced. to the bankrupt, 
and not upon the notes in question. In other words, their contention, 
as to said notes, is in the nature of a plea of non est factuna. 

[1] The issue, therefore, is a narrow one. The Court of Appeals 
of the State of Georgia, in the case of Capital City Brick Company 
v. Jackson, in 2 Ga. App. 771, 59 S. E. 92, had a similar question 
before it. In that case the Georgia court held that— 

"a note executed in the name of a corporation by Its président, payable to 
himself as an indlvldual, carried no presumptlon that it was issued for cor- 
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porate purposes and with lawf ul authorlty, but that, on the coiitrary, tîils 
fûct raised the presumptlon that such note is not the auhorized act of the cor- 
poration." 

The last headnote in the case îs as follows : 

"The presumptlon that the note sued on was not the authorized contract. 
of the corporation, not havlng been overcome, but belng confirmed by the évi- 
dence, the verdict should be set aslde and a nevf trial granted." 

The Court of Appeals o£ Georgia, in support of its position in this 
case, quoted extensively from the opinion of the Circuit Court of 
Appeals of the Eighth Circuit in the case of Park Hôtel Company 
V. Fourth National Bank of St. Louis, 86 Fed. 742, 30 C. C. A. 409. In 
the body of the opinion of the court in the last-named case, at bot- 
tom of page 744, occurs the following language: 

"To the gênerai rule that the acts and contracts of a gênerai agent, vfithln 
the scope of his powers, are presunied to be lawfully done and made, there 
is an exception as unlversal and inflexible as the rule. It is that an act done 
or a contract made with himself by an agent on behalf of his principal Is 
presumed to be, and is, notice of the fact that it is without the scope of his 
gênerai povpers, and no one vvho bas notice of its character may safely rely or 
recover upon it without proof that the agent was expressly and speclally au- 
thorized by his principal to do the act or to inake the contract." 

A careful. reading of the opinions of thé courts in the two cases 
mentioned, as well as the other cases cited by counsel for both sides, 
leads the court to conclude that a note executed as the one involved 
in this case is not absolutely and conclusively void, but only presump- 
tively void, and this presumptlon may be rebutted, ' and the note 
shbwn to be the act and deed of the corporation, by proof of express 
or implied authorlty, or by showing ratification or estoppel on the 
part of the corporation. In other words, the note is only voidable, 
at the élection of the corporation or its creditors ; the presumptlon be- 
ing that it is void, and the burden being on the holder to show that 
it is the valid obligation of the corporation. Similarly, and involving 
the same principle, it has been held by the Suprême Court of Geofgia 
that a sale by an administrator of the property of his intestate to 
himself as an individual is not void, but merely voidable at the élec- 
tion of those who may be interested in the estate, and that this élec- 
tion must be made within a reasonable time. Smith v. Granbërry, 39 
Ga. 381, 99 Am. Dec. 464; Grubbs v. McGlawn, 39 Ga. 672. And 
what is a reasonable time in which to institute proceedings dépends 
upon the peculiar facts of each case. Word v. Davis, 107 Ga. 783, 
33 S. E. 691. 

In the Jackson Case, cited above from the Georgia Court of Ap- 
peals, as well as in the case from the Circuit Court of Appeals of the 
Eighth Circuit, the holders of the notes in question in those cases 
were not able to overcome the presumptlon of want of authorlty on 
the part of the officers executing the notes, respectively ; but, on the 
contrary, it was shown that the corporation whose name, in each in- 
stance, was signed to the note by such officer, was only an accom- 
modation maker, and received no benefit whatever from. the transK 
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action, and thîs fact differentiates the two cases mentîoned from the 
case at bar. 

[2-5] From the findings of the référée, and from the évidence in 
the case, the court is of the opinion that the claimant has successfully 
carried the burden in this case. As early as June 9, 1908, at a meet- 
ing of the stockholders, at which the directors were also présent, a 
statement was submitted, showing, among the liabilities of the cor- 
poration, "Notes due Citizens' Bank, $18,000.00; notes due J. W. 
Brock, $4,000.00;" and from that time to the bankruptcy of the Com- 
pany it is évident that the directors and stockholders knew of the 
loans made by Mr. Brock to his corporation, and that he was taking 
its notes to cover same. The by-laws of the corporation gave its 
président and treasurer authority to sign such notes as he might find 
necessary to procure funds for the expenses of the corporation, and 
resolutions of the directors were passed from time to time authoriz- 
ing the président and treasurer to borrow for the use of the company 
such funds as he thought necessary. The président and treasurer 
was not, therefore, given express authority to borrow money from 
himself ; but it was the common knowledge of the directors and 
stockholders ail along that he was doing so, and no objection was ever 
made. I am clearly of the opmion that, by the conduct of the cor- 
poration and its officers and agents in this matter, an implied authority 
was given to Mr. Brock to borrow from himself and to exécute notes 
from the corporation to himself for same; and, even if this were 
not the case, their continuous course of conduct in the matter would 
constitute a complète ratification of the act of Mr. Brock in the mat- 
ter, and same, in connection with the fact that the money so advanced 
by Mr. Brock was used in meeting the expenses of the company, 
would and did work a complète estoppel on the corporation. And 
I am further of the opinion that whatever bound or estopped the 
corporation in this matter would, in the absence of fraud (and none 
has been proven in this case), be equally binding upon the creditors, 
and that they, in the absence of such fraud, cannot successfully make 
an attack upon a transaction which the corporation itself could not 
successfully attack. This principle is stated still more broadly in 7 
Ruling Case Law, § 463, on page 483, where the following language 
is used ; 

"The rule that a dlrector or other offlcer cannot act for the corporation in 
a matter in which he is Intereated Is intended for the beneflt of the corpora- 
tion and its stockholders, who may, llke an Indivldual, elect to conflrm 
a transaction which could hâve been repudlated, in which case the contraet 
becomes fully binding on the corporation to the same extent as any other du- 
ly ratlfied contraet entered Into by an unauthorlzed agent. So the rule is for 
the beneflt of the corporation and its stockholders, and does not extend to its 
creditors, in the absence of fraud, and, when a disposition of the property of 
the corporation is assailed by its creditors, they are not clothed with the right 
of the corporation or of its stockholders to set it aside solely on the ground 
that It was entered into by représentatives who had put themselves in a rela- 
tion antagonistic to the interést of thelr principal." 

In the case of Bensiek et al. v. Thomas et al. (decided by the Circuit 
Court of Appeals of the Eighth Circuit) 66 Fed. 104, 13 C. C. A. 457, 
it was held that although a loan was obtained in violation of the by- 
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laws of the corporation, and a deed of trust was made to secure same, 
yet the corporation, having received and used the money with the 
knowledge of the stockholders, was estopped to deny the authority of 
the directors to borrow it, and that — 

"when an act donc by a private corporation is not per se illégal, or malutn 
prohibitum, but is simply ultra vires, and Is not a matter of public concern, 
but nierely aiïects the interests of the stockholders, the latter may so act as 
to deprive themselves of the right to challange Its validlty." 

The foregoing principles are also fully estabhshed by the décisions 
of the Suprême Court of the United States. The first two headnotes 
to the opinion of the Suprême Court in the case of Twin-Liclc Oil 
Company v. Marbury, 91 U. S. 587, 23 L. Ed. 328, are as follows: 

"A director of a corporation is not prohlbited from lendlng it moneys when 
they are needed for its benefit, and the transaction is open, and otherwise free 
from blâme ; nor is hls subséquent purchase of its property at à falr public 
sale by a trustée, under a deed of trust executed to secure the payment of 
them, invalid. 

"The right of a corporation to avoid the sale of its property by reason of 
the fiduciary relations of the purchaser must be exercised within a reasonable 
time after the facts connected therewith are made known, or ean by due dili- 
gence be ascertalned. As the courts hâve never prescribed any spécifie 
period as applicable to every case like the statute of limitations, the déter- 
mination as to what constitutes a reasonable time in any particular case 
must be arrlved at by a considération of ail its éléments which affect that 
question." 

In the case of Indianapohs RoUing Mill v. St. Louis, Ft. Scott & 
Wichita Railroad, 120 U. S. 256, at page 259, 7 Sup. Ct. 542, at page 
544, 30 L. Ed. 639, Mr. Justice Miller used the f ollowing language : 

"The rule of law upon the subject of the disafflrmance or ratification of 
the acts of an agent required that if they had the right to disaffirm it they 
should do It promptly, and if, after a reasonable time, they did not so dis- 
afîinn it, a ratification would be presumed. In regard to this it appears that 
the board, when notified of what had been donc by their agents, did not dis- 
affirm their action at that time, but that the act or résolution of disaffirmance 
was passed about two years after notice of the transaction, and that if the 
suit brought in this case can be considered as an act of disaffirmance, it came 
too late, as it was c-ommenced some six months after they had knowledge of 
the release." 

Similarly in the case of Raiiway Companies v. Keokuk & Hamilton 
Bridge Company, 131 U. S. 371, at page 381, 9 Sup. Ct. 770, at page 
77Z, a L. Ed. 157, Mr. Justice Gray, speaking for the Suprême Court 
of the United States, used the following language : 

"When the président of a corporation exécutes, in its behalf, and within the 
scope of its charter, a contract which re(xuires the concurrence of the board 
of directors, and the board, knowing that he has done so, does not dissent 
within a reasonable time, it will be presumed to hâve ratified his act. In- 
dianapolis Rolling Mill v. St. Louis, etc., Kaiiroad, 120 U. S. 256 [7 Sup. Ct. 542, 
30 L. Ed. 639]. And when a contract is made by any agent of a corporation 
in its behalf, and for a purpose authorized by its chaiter, and the corporation 
receives the benefit of the contract, without objection, it may be presumed to 
hâve authorized or ratified the contract of its agent. Bank of Columbia v. 
l'atterson, 7 Cranch, 209 [3 L. Ed. 351]; Bank of United States v. Dandridge, 
12 Wheat. 64 [6 L. Ed. 552] ; Zabriskle v. Cleveland, etc., Railroad, 23 How. 
381 [16 L. Ed. 488] ; Gold Mining Company v. National Bank, 96 U. S. 640 
[24 L. Ed. 648] ; Pneumatic Gas Company v. Berry, 113 U. S. 322, 327 [5 Sup. 
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et. 525, 28 L. Ed. 1003]. This doctrine was clearly and strongly stated by Mr. 
Justice Story, delivering the judgment of this court, in each of the flrst two 
of the cases just cited." 

The opinion of the Circuit Court of Appeals of the Fifth Circuit in 
the case of Augusta, T. & G. R. Co. et al. v. Kittel, 52 Fed. 63, 2 C. C. 
A. 615, is also in point. The first headnote in that cage is as follows : 

"When the président of a Company chartered by the state of Florlda for 
the construction of a railroad, under the authorization of the board of dl- 
rectors, mortgages the company's land, and the money, whlch is loaned In good 
falth, is used by the offlcers of the Company for eompany purposes, and the 
validlty of the transaction is recognized by payaient of interest, and the 
transaction is brought to the notice of the directors! both actually and by 
recordatloh of the deeds, and there Is no répudiation of the mortgage or déniai 
of the authority of the président In the premises, a subséquent résolution by 
part of the' dlrectors, made long afterwards, dlsapprovlng and annuUing the 
president's authority, does not invalldate the transaction : or prevent à fore- 
closure, since the; eompany tacitly ratifled the act of the président, by not 
promptly disaffirming the transaction." 

From the foregoing authorities, it is clear that no express and formai 
action on the part of the Eastman Oil Company or its board of di- 
rectors was nècessary, in ordèr to make the notes in question binding 
upon the corporation or its creditors. The continuous course of con- 
duct on the .part of the corporation and its officers and agents, with 
respect to the loans made by Mr. Brock to his eompany, and the notes 
taken by him therefor, and their knowledge of such transactions, and 
thé use of the money for the benefit of the corporation in c<irfying on 
its opérations— ail thèse things, under the principles above eriunciated, 
maké' thèse notes valid obligations of the bankrupt, and the référée was 
right in overruling the objections to same. 



In re VONHEE et al. ■ 

(District Court, \V. D. Washington, N. D. December 18, 1916.) 

No. 5699. 

1. Exemptions ®=>t)3 — Exception of Debts for Waoe.s — Constitutionality 
: or Statute. ' .; . ' 

: Rem. Code Wash. 1915, § 564, which provides that no property shall 
■ be exempt from exécution for clerks', b^boiers', or inecbanics' wages, is 
not in violation of Const. Wash. art. 19, § 1, whicb provides that "the 
Législature shall pfotect by law from forced sale a certain portion of the 
homestead and other property of ail heads of familles." 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. § 89; Dec. Dlg. 
<©=>e8.] 

2. Homestead <S=598 — Exceptions of Debts fob Waqes — Constbuction of 

Statute. 

Although the comprehensive words "no property" are used in the 
Statute, it does not affeet homestead exemptions ; the provision havlng 
been enacted expressly as an amendment to a section relatlng to Personal 
property only. . 

[Éd. Note. — For other cases, see Homestead, Cent. Dig. § 155; Dec. 
Dig. <g=98.] 

^=»FOr other cases see same toplc & KEY-NUMBER In aU Key-Numbered DIgests & Indexe» 
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3. Bankruptct <S=395(2)— Exempt Propebty— Axtthobity of Bankeuptct 

COUBT. ^ ^ X.4 

While tltle to exempt property of a bankrupt does not pass to ms 
trustée for the purpose of belng admlnlstered as a part of his estate, 
ail hIs property passes to the trustée for the purpose of havlng that 
claimed as exempt identlfled, appraised, and set apart, and the bank- 
ruptcy court bas power to détermine what property Is exempt under the 
State law as agalnst gênerai creditors, after which its authority over It 
ceases. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. S 658; Dec. 
Dlg. ®=j395(2).] 

4. Bankruptct <g=396(l) — Exemptions — Wages Dtje Bankrupt. 

Rem. Code Wash. 1915, § 703, exempting from garnishment current 
wages of the head of a famlly to the amount of $100, Is part of the ex- 
emption law of the state, and a bankrupt is entitled to its beneflt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 660, 662- 
665, 667; Dec. Dig. <S=>396(1).] 

In Bankruptcy. In the matter of Alfonse Vonhee and Robert 
Hayes, copartners a.s Vonhee & Hayes, and Alfonse Vonhee and 
Louise Vonhee, husband and wife, bankrupts. On pétition to review 
order of référée. Approved in part, and disapproved in part 

Coleman & Fogarty, of Everett, Wash., for bankrupts. 

Frank D. Lewis, of Everett, Wash., for trustée. 

Sherwood & Mansfield, of Everett, Wash., for excepting créditer. 

NETERER, District Judge. The trustée set over to Alfonse 
Vonhee as exempt from the community property of himself and 
wife, wearing apparel, household goods, and utensils, one cow, fifteen 
chickens, two gunSj two watches, and the homestead, and disallowed 
$88 current wages due the bankrupt. Exceptions were filed by the 
bankrupt and a creditor, who had performed labor for the copartnership 
of Vonhee & Hayes, bankrupt, which had been reduced to judgment, 
and upon hearing the référée confirmed the report of the trustée as to 
the homestead, but reversed his order as to the wages due and personal 
property. Pétitions for review are now presented by the bankrupt, al- 
leging that no exception was taken by the creditor to the setting aside 
of the watches ; that the creditor's claim is primarily against the copart- 
nership; that the marital community is entitled to hâve said personal 
property set aside as exempt under section 563, Rem. & Bal. Code of 
Washington; that section 564, under which the creditor claims to 
subject the property to his claim, is répugnant to the Constitution of 
Washington, and that prior to the entry of the order the cow and 
the chickens had been used as food for the family of the bankrupt. 
Pétitions for review are also presented by the trustée and the except- 
ing creditor. The trustée contends that the wages are not exempt, as 
section 703, under which they are claimed, is not an exemption stat- 
ute, but a part of the garnishment law. The excepting creditor con- 
tends that section 564 is constitutional, and that under its provisions 
ail of the property can be subjected to his labor claim. 

[1] The bankrupt bas cited no authority in support of his conten- 

€=3For other cases see same topiç & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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tion that section 564, supra, is unconstitutional. Article 19, section 
1, of the Constitution of Washington provides : 

"The Législature shall proteet by law froni forced sale a certain portion 
of the homestead and other property of ail heads of familles." 

The bankrupt's contention that undcr this section it.is mandatory 
upon the Législature to set aside property as exempt and that it 
has no authority to subject property exempt as togeneral éreditors to 
the payment of claims for wages, cannot be sustained; The ambunt 
and kind of property to be exempt from exécution ispurely a ques- 
tion of législative policy. While the Suprême Court of Washington 
has not had this statute before it, the Suprême Court of the United 
States, in passing upon a Washington statute ëxempfing the proceeds 
or âvàils of life insurance policies, which viras attacked in Holden 
V. Stratton, 198 U. S. 202, at page 208, 25 Sup. Ct. 656, at page 657 
(49 L, Ed. 1018), said: 

"The fallacy which the proposition embodies consists in presupposing that 
because the Constitution of the state of Washington provides that the Légis- 
lature 'shall proteet by law from forced sale a certain portion of the home- 
stead and other property of ail heads of familles,' thereby a limitation was 
Imposed upon the gênerai power of the Législature to détermine the amount 
and character of property which should be exempt. • ♦ * To the con- 
trary, in Oalifornia, where a constltutional provision obtains Identical with the 
one we are considering, * * * it has been deelded that the character and 
amount of property which shall be exempt from exécution is 'purely a ques- 
tion of législative policy.' Spence v. Smith, 121 Cal. 536 [53 Pac. 653, 933, 66 
Am. St. Eep. 62]." 

[2] Nor can the contention of the excepting créditer that the words 
"no property," in section 564, include real as well as personal prop- 
erty, be sustained. That question has been settled by the state Su- 
prême Court in Ervay v. Hill, 46 Wash. 457, at page 461, 90 Pac. 
590, at page 592, in which the court said : 

"But, in addition to thls and walving any question of the constitutionality 
of the amendatory act, it Is apparent that the amendment does not In any 
way affect the law providing for the exemption of homesteads. An examina- 
tion of the section amended shows that it has no référence to the subject of 
homestead exemptions, but is applicable only to exemptions of personal prop- 
erty. The législative announcement is that section 5248a be amended, and 
while the comprehensive words 'no property' are used In the act, such words 
must be construed as referring only to the character of property described 
in the section amended. In this country exemptions are favored by the law, 
especially homestead exemptions ; and it would be doing violence to the splrit 
of the law and to ail well-recognized canons of construction to hold that the 
repeal of the provisions of a speclfied section repealed by implication other 
sections of the same chapter, the subject-matter of which was not embraced 
In the section amended." 

Balllriger'à Ann. Codes & St. § 524Sa, is section 564, Rem. & Bal. Code. 

Homestead exemptions are in no wise aflfected by the limitation 
imposed by section 564. 

[3] The contention of the bankrupts that the bankruptcy court takes 
no title to the exempt property and receives it merely for the pur- 
pose of setting aside the exemptions, and that it is not within the 
power of the bankruptcy court to détermine the validity, extent, or 
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priority of liens upon exempt property has been disposed of by tlie 
adjudication of the fédéral and Suprême Court. 

In Re Grimes, 96 Fed. 529, the court at page 534, said : 
"The tltle to exempt property does not pass to the trustée ; it Is vested In 
the bankrupt. Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (Comp. St. 
IGl.S, § 9654). He may sell it or mortgage it. But, whlle this is true, property 
of the second class eannot be consldered exempt property until it Is selected 
and set apart. * * * It must necessarlly pass to the trustée, who has 
temporary domlnion over It until the exemptions are made. His title may be 
termed a defeasible tltle. When the exemptions are forma lly set apart by 
the trustée, and afflrmed by the court, the tltle of the bankrupts then becomes 
superior to that of the trustée and absolute. After the exempt property 
has been designated and set apart to the bankrupts by the trustée, it has 
been administered, and has passed out of the possession and control of the 
baukruptcy court. The trustée has no further concern with it, nor bas the 
court any jurisdiction to défend such property froni adverse clainis or lieu:; 
that may or may not be distinguished by the bankruptey proceedings. It 
wiU not entertain a proceeding to enforce a lien upon such property. * * * 
Such a lien may be enforceable in a state court wlthout regard to any pending 
proceeding in bankruptey." 

In Re Hatch, 102 Fed. 280, the court, after bankrupt's exemption? 
had been set apart and delivered to him, refused, on the pétition of 
a créditer holding a chattel mortgage on the property, to order the 
bankrupt to restore the property to the trustée to be sold for the bene- 
fit of the mortgagee. 

In Re Durham, 104 Fed. 231, at page 233, the court said: 
"* * * Where the property is claimed as exempt, no title passes to the 
trustée, and he is only entitled to the possession thereof for the purpose of 
ascertaining, by proper appraisement, whether the value of the property does 
not exeeed that allow^ed as exempt under the laws of the state. As soon as 
that is aseertained, it is the duty of the trustée to deliver it to the bankrupt." 

In WoodrufF v. Cheeves, 105 Fed. 601, at page 606, 44 C. C. A. 
631, at page 636, in disposing of a pétition asking that the court 
withhold the bankrupt's discharge after his exemptions had been 
set apart, and take possession of the exempt property and subject it 
to sale in satisfaction of bankrupt's notes which the petitioners held, 
and in which the right of exemption had been waived, the court said : 

"It seems clear to us that thls language of the statute leaves no room for 
argument to show that the exempt property constltutes no part of the es- 
tate in bankruptey subject to administration by the trustée or by the court 
of bankruptey." 

In Re Little, 110 Fed. 621, the court in denying the pétition filed 
by a mortgagee after the property had been set apart as exempt, to 
hâve the validity of its mortgage determined by the bankruptey court, 
at page 226, said; 

"By the action of the trustée, conflrmed by the référée, the exemptions 
claimed by the bankrupt were allowed, and the particular property was set 
apart to him, and passed into his possession and control. When thus separat- 
ed from the gênerai estate, the exempt property ceased to be in the posses-' 
sion of the trustée or of the court, and under the provisions of section 70 the 
trustée took no title thereto. Under thèse circumstances the référée rightly 
ruled that the court of bankruptey would not entertain jurisdiction over the 
exempt property at the request of the claimant bank." 
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In Re Jackson, 116 Fed. 46, the court said: 

"The bankrupt act has expressly excluded from the control of the District 
Courts such property as the bankrupt may claim by vlrtue of the exemption 
laws of the respective states. We hâve nothing furtlier to do wlth It than 
to see that the trustée sets It aslde, and to dispose of such questions as may 
arise Incident to that process. After the property exempted has been sep- 
arated and delivered, its subséquent fate does not concern us. I£ some one of 
the bankrupt's creditors lias already obtained, or should aftervcards obtaln, a 
lien upon it, It is not for thls court to Interfère wlth hls r^hit. * • » 
Whether he is to be allowed to appropriate the property at ail, or exclusive- 
ly, or in common wlth other exécution creditors, are questions for the courts 
of the State." 

In Re Culwell, 165 Fed. 828, Judge Hunt> at page 829, said : 

"The authority to control property in order to set it aside, if exempt, and 
to exclude it from the assets of the bankrupt estate, which are to be admin- 
istered upon, does not In any vray extend authority to the trustée to admlnis- 
ter upon exempt property as though it were an asset of the estate." 

That exempt property constitutes no part of the assets of a bank- 
rupt estate is conclusively established by Lockwood ■ v. Exchange 
Bank, 190 U. S. 294, at page 299, 23 Sup.: Ct. 751, ^t page 753 (47 L. 
Ed. 1061) in which the court said: 

"We think that the terms of tbe Bankruptcy Act of 1898, above set out, as 
clearly évidence the intention of Congress that the tltle to the property of a 
bankrupt generally exempted by state laws should remain in the bankrupt 
and not pass to lils représentative in bankruptcy. * * * The fact that 
the act of 1^8 eonfers upon the court of bankruptcy authority to control ex- 
empt property in order to set It aside, and thus exclude it, from the assets 
of the bankrupt estate to be administered, affords no just ground for holding 
that the court of bankruptcy must administer and dlstrlbute, as ineluded In 
the assets of the estate, the very property which the act In unambiguous lan- 
guage déclares shall not pass from the bankrupt or become part of the bank- 
ruptcy assets. In other words, it is made as clear as anything can be, that 
such exempted property constitutes no part of the assets in bankruptcy, The 
agreement of the bankrujjt in any particular case to vpalve the rlght to the ex- 
emption makes no différence. He may owe other debts In regard to which 
no such agreement has been made. But whether so or not it is not for the 
bankrupt court to inqulre. The exemption Is created by the state law, and 
the assignée acquires no tltle to the exempt property. If the credltor has a 
claim agalnst it, he must prosecute that claim in a court which has jurisdlc- 
tlon over the property, which the bankruptcy court has not." 

The parties sought to hâve the bankruptcy court enforce against 
the bankrupt's property which had been set aside as exempt, the claims 
of creditors not having a judgment or other lien, who.se obHgations 
to pay coiitained a written waiver of the homestead exemption. The 
court said that in such cases "there would exist in favor of such cred- 
itor an equity entitling him to a reasonable postponement of the dis- 
charge of the bankrupt, in order to allow the institution in the state 
court of such proceedings as might be necessary to niake effective the 
rights possessed by the creditor." Lockwood v. Exchange Bank, supra. 

In C, B. & Q. Rd. v. Hall, 229 U. S. 511, at page 515, 33 Sup. Ct. 
885, at page 886 (57 h. Ed. 1306) the Suprême Court said: 

"The tltle to exempt property does not vest In the trustée and cannot be 
administered by him for the benefit of the creditors. But It can 'pass to the 
trustée as a part of the estate of the bankrupt' for the purposes named else- 
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where In the statute, Included In whlch Is the duty to segregate, identify, and 
îippraise what is daimed to be exempt. He must make a report 'of the arti- 
cles set off to tlie bankrupt, with the estimated value of each article' and cred- 
itors hâve 20 days in whlch to except to the trustee's report. Section 47(11) 
and General Orders In Bankruptcy 17 [89 Fed. vlil, 32 C. 0. A. vlii]. In other 
words, the property Is not automatlcally exempted but must 'pass to the trus- 
tée as a part of the estate' — not to be adminlstered for the beneflt of credl- 
tors, but to enable hlm to perform the dutles Incident to setting apart to the 
bankrupt what, after a hearing, may be found to be exempt." 

In Re Wishnefsky, 181 Fed. 896, the court would not direct the 
trustée to retake possession of exempt property for the benefit of a 
creditor with a lien for the unpaid purchase price of such property, 
and to the same effect is the holding of the court in Re Seydel, 118 
Fed. 207, at page 208, in which the court said : 

"As property whlch is set apart and dellvered to the bankrupt as exempt, 
of which, belng exempt, Is never taken possession of by the trustée, is not 
wlthln the actual possession and control of the court, and as the tltle thereto 
does not vest in the trustée (section 70, Bankr. Act), It Is dlfflcult to see upon 
what ground It can be claimed that the trustée can assert any title In, or 
rlght to the possession of, the property In question. * * • A créditer who 
claims that he has a lien upon spécifie property, or a rlght to subject the same 
to the payment of hls particular clalm, from whlch llability it Is not freèd 
by the exemption laws of the state, cannot rlghtfuUy demand that the trustée 
should undertake to get possession of the property, and to sell it for the bene- 
fit of the one créditer only." 

To the same efifect is In re Soper, 173 Fed. 116. 

In Re Maxson, 170 Fed. 356, the court set aside a homestead, though 
liable for debts contracted prior to its acquisition, and relegated the 
parties to the state court to détermine whether the spécifie debts wère 
liens upon the property. To the same effect is In re Ingram, 125 Fed. 
913, 60 C. C. A. 618. 

The court, in Re Brumbaugh, 128 Fed. 971, held the only question 
to be determined by the bankruptcy court is whether the property is 
exempt under the laws of the state as against gênerai creditors, and 
the court would not détermine any spécial claim or lien of an indi- 
vidual creditor. At page 972 the court said : 

"If, therefore, the cause of action on whlch judgment was rendered against 
the bankrupt was in its nature tortious, the exemption could not be success- 
fuUy claimed or retalned by hlm if exécution were issued upon it But that 
does not détermine the question whether It is now to be allowed to him. 
Thls was considered and conelusively dlsposed of in the case of Lockwood 
v. Exchange Bank, 190 U. S. 294 [23 Sup. Ct. 751, 47 L. Ed. 1061], * * • 
where it was held that property set apart to a bankrupt under hls claim to ex- 
emption forms no part of hls estate In bankruptcy, and that as a resuit the 
court has no jurlsdlction to admlnlster It or enforce against It the rlghts of 
creditors having spécial claims upon it, by waiver or otherwise, under the state 
law. It affords no ground, therefore, for opposing the.bankrupt's exemption In 
the pre.'îent Instance that he would not be able to malntaln a clalm for It against 
the judgment of Miss Kelm. If that be legally true of It, she has. slmply to 
issue exécution and seize the property set apart to hlm, and the state courts 
wlU then détermine her rlghts. But they must be worked ont there, and not 
hère; the only question whlch now concerns us bedng whether the bankrupt, 
as against gênerai creditors, is entitled to hls exemption, as to which tbere 
can be no doubt." 
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In Re Yungbluth, 220 Fed. 110, 136 C. C. A. 202, the Circuit Court 
of Appeals of this Circuit held that a court of bankruptcy is without 
jurisdiction to order the sale for any purpose of property which it has 
set apart to a bankrupt as his homestead exemption. 

The only question for the court to détermine is whether, as against 
gênerai creditors, the bankrupt's property is exempt. If it is exempt 
ds against gênerai creditors, the control exercised by the bankruptcy 
court is limited. Whether the property is subject to equities, liens or 
judgments of individual or spécial creditors is not the concern of the 
bankruptcy court, and where spécial claims are made which take away 
the right of exemption as to them, the state court is the proper forum 
in which to proceed for the enforcement of such claims. It foUows, 
therefore, that the référée erred in his conclusions with relation to 
the claim of Mr. Card for laborer's wages due from the copartnership 
Vonhee & Hayes, so far as bankrupt's personal property is concerned. 
I think the facts in this case can be distinguished from the facts in Re 
Phillips (D. C.) 209 Fed. 490, and whether they can or not, the cases 
cited are controlling. 

[4] The referee's conclusion is right with relation to the current 
wages, $88, due the bankrupt. The contention of the trustée that sec- 
tion 703, Remington & Ballinger's Code of Washington, in pursuance 
of which this was set aside is no part of the exemption law, is not 
approved by the Suprême Court of Washington, in Creditors' Collec- 
tion Ass'n V. Bisbee, 80 Wash. 358, 141 Pac. 886, and the same conclu- 
sion was arrived at by Judge Hanford in Re Holden et al., 127 Fed. 
980, some time prior to the décision of the Washington court. 

An order mày be presented setting over to the bankrupt, the home- 
stead, the personal property set apart by the trustée, and the $88, 
current wages. If any creditor has a spécifie claim upon any of this 
property, it must be enforced in the state court. 



UNITED STATES v. PHILADELPHIA & R. BY. CO. (four cases). 

(District Court, E. D. Pennsylvania. Deceinber 28, 1916.) 

Nos. 4280, 4322, 4828, 4330. 

Carriers <ê=37 — Transportation or Live Stock — Thirty-Six Houe Law — 
"Knowingly and Willfully." 

Under the law (Act June 29, 1906, c. 3594, 34 Stat. 607 [Comp. St. 1913, 
§§ 8651-8654]), prohlMtlng carriers of animais conflnlng them for more 
than 36 hours without unljading for rest, water, and feeding, unless pre- 
vented by storm or other accidentai or unavoidable causes which caunot 
be antlçipated or avoided by exercise of due diligence and foresight, and 
declarlng a penalty for a carrier who "knowlngly and willfully" falls to 
comply with such provision, while every confinement for more than such 
period is prohiblted unless It appears with reasonable certainty to corne 
withln the exceptions, the penaltj' is not Imposed unless it clearly appears 

®=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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the carrier acted wlth knowledge that the tMng prohibited was being done, 
hut If It had tbls knowledge, It was actlng willfuUy. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. JJ 95, 927; Dec. 
Dlg. <Ê=»37. 

For other définitions, see Words and Phrases, First and Second Séries, 
Knowlngly and WlUfully.] 

Actions by the United States against the Philadelphia & Reading 
Railway Company, for penalty for confinement of cattle in violation 
of Thirty-Six Hour Law. Trial by the court. Judgment for plain- 
tifï. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Fa. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant 

DICKINSON, District Judge. There were in ail six actions of the 
same gênerai nature against the same défendant growing out of, in 
results, similar transactions. As bearing upon the liability of the de- 
fendant the circumstances differ. The cases were, however, ail tried 
together, and can be disposed of in one opinion indicating the conclu- 
sions reached in each case. This will save réitération of views and 
répétition of statements of what are in légal efïect the same things. 
Trial by jury was by agreement dispensed with, and the cases tried 
by the court without the intervention of a jury under the provisions 
of the statutes. Two of the cases hâve been dropped, leaving four 
to be now decided. 

A gênerai view from the standpoint of the evil, the scope and 
purpose of the remedy proposed, and the spécifie remedy provided 
will be of possible assistance in construing the acts of Congress under 
considération. The evil was the économie and ethical ill flowing as a 
conséquence from food cattle being confined an undue length of time 
without food or water. What was proposed was to prevent the éco- 
nomie loss and cruelty to dumb animais involved in such practices. 
Aside from ail constitutional considérations, thèse laws are police 
régulations. The gênerai aim of the remedy was to divert the in- 
fluence of the selfish, commercial interests of those concerned with 
cattle shipments from operating toward bringing about thèse evil con- 
séquences and tum them so as to operate toward preventing the evils. 
The primary duty of feeding and watering the cattle was that of the 
owner. More than that the shipper named the place of destination, 
and knew, or could learn, the length of time required to reach it. He 
could not, however, control the shipment after it had been delivered 
to the carrier, who alone could provide a place for unloading, feed- 
ing, and watering if and when required. This fact made the carrier 
a possible necessary actor. It was, in conséquence, nccessary to reach 
both carrier and shipper, and this was proposed to be accomplished 
by reaching the carrier directly and the shipper indirectly through the 
carrier. If not a necessary, this was, at least, a convenient, way of 
reaching both. This brought into the act the provision that the car- 
rier was made responsible for the performance of the duty, with the 
right of recouping the expense from the shipper. The remedy apn 
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plied présents thèse essentSal fCatures: A définition of what was 
required and what f orbîdden ; a récognition of exceptions to the 
général rulè ând an enumération of them; and the imposition of a 
penalty upon ail violators of the law, and a description of those who 
were to be deemed violators. 

The first définition lends itself to easy and accurate statement. The 
thought of what was within the second, and who within the third, is 
not éasily expressed so as to be always satisfactorily defirtite. This 
is because the character of the act and the culpability of the actor 
varied with the circumstances, and, in conséquence, could only be de- 
fined in terms more or less gênerai. We get, however, thèse, three 
thoûghts: Confinement, etc., for' more than 36 hours is absolutely 
f orbidden. Such confinements, when due to storms or accidents, which 
could not rèasonably be éxpected to be anticipated, are excepted. The 
carrier is not to be visited with the penalty unless it "knowingly and 
willfully" violated thé statùte. Certain other thoûghts follow thèse. 
What may be termed the "corpus delicti" appears with the fact of 
confinement for the prohibited time, unless it also àppears, or is shown 
by way of défense, that it was the resuit of storm or thé kînd of 
accident defined. The guilt of the défendant is not shown by the mère 
fact that the f orbidden thing has been donc by it, but by the char- 
acter of its participation in the thing donc. Thè things which take 
away criminality from the act done and bring it within the exceptions 
and the things which relieve the actor from guilty participation in 
the act done may sometimes blerid into each other, but are, if thè ex- 
pression is allowable, distinct as long as they can be distinguished. 
In each of thèse cases the cattle had been kept confinéd. lii some 
instances this can be and is found from tbe évidence to hâve been 
due to storms, and in other instances fo wrecks and other casualties, 
which càrry with them the idea of what is practically (although not 
always in strictness) vis major; in othei- words, that part of the 
thought of accident which distingùishes between what happens and 
what is intentionally or even voluntarily done, but not that part which 
excludes the idea of fault. In other instances the confinement re- 
sulted, not from storms or accidents of the kind attempted to 
be defined, but from delays which were unanticipated and un- 
ayoidabie only in the sensé that tliey were caused by conditions of 
congestion of traffic or otherwise which practically prevented the 
cattle trains from sooner reaching their destination or the cattle being 
uploaded. 

The défense set up has been presented in a spirit of absolute can- 
dor and frankness, and with evéry efifort to get the exact fact situa- 
tion before the court. Tt, therefore, merits and should rèceive as 
frank a considération. The thought of it is (as we grasp it) that, ex- 
cusing conditions of the kind mentioried, whether they. bring the 
thing done within the exceptions or not, do bring into the case such 
exc'uîpàting facts as that the actor cannot be found to havé dcted 
"knowingly and willfully." There is this further basis for' the distinc- 
tion, made; The définition of the prohibited thing has two pui'poses. 
One is to found a duty upon the carrier to unload, feed, and Wâtéir, 
ând to cbnfer a right to charge the expense to the shipper. The other 
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is to found the imposition of a penalty upon the carrier. Mère lapse 
of time gives the right. AU delays net witliin the exceptions create 
the duty. The penalty, however, is only imposed when the delay is so 
inexcusable as to justify a finding that it was willful. 

The contrast of the view of counsel for the United States with 
this view of the défendant présents the point in controversy. Jus- 
tice cannot be done to either view by thus compressing the arguaient 
into a sentence, but it will serve the purpose of presenting the con- 
trasting views. Against the view thus expressed is this other. Con- 
gress had in mind to define the corpus delicti. This is any confinement 
not due to storms or accidents, etc. Congress further had in mind 
to impose a penalty upon the carrier whenever the forbidden thing 
was done, if the carrier had knowledge it was being done, and that 
this knowledge carries with it the idea of willfulness. The same 
thought may be presented in another way. Any défense to an action 
of this kind must rest upon one of two grounds. One is the absence 
of a corpus delicti. In this enters the fact of storms or accidents. If 
such fact is présent, the défendant is not liable because no offense has 
been established. The other is that the offense, although made out 
tb exist and to hâve been committed by the défendant, was committed 
unwittingly. If the défendant did not bave knowledge, it is not to 
be penalized, even though its ignorance was due to its own careless- 
ness, and it was misled by the négligence of its own agents or servants. 

To resummarize thèse défenses, they must rest upon the absence 
of the offense or the want of knowledge on the part of the défendant. 
The courts, in order to advance the remedy, will give the offense fea- 
ture of the act a libéral construction, and while in construing the 
pénal clause they will construe it strictly, they will not confuse the 
one with the other. The ab inconvenienti argument is vigorously 
pressed by each side, and the discussion pro and con need not be fur- 
ther followed. 

Our conclusion is that the proper construction of the act must be 
found in a search for the will of Congress, and this is best disclosed 
by the policy which Congress meant to be followed, and that this pol- 
icy is to place every confinement among those prohibited, unless it 
appears, with reasonable clearness, to come within the exceptions, and 
to refuse to impose the penalty unless it clearly appears the défend- 
ant acted with knowledge that the prohibited thing was being done, 
but if it had this knowledge, it was acting willfuUy within the mean- 
ing of the act of Congress. This we think to be the sensé in which 
Congress employed the word, independently of whether "willful" is 
etymologically a compound of f ull and wile or f uU and will. This, 
we think, would be the conclusion reached if we were construing it 
without the aid of the adjudged cases. It is reached, however, be- 
cause we think this meaning to be the one already found for us in 
United States v. Union Pacific, 169 Fed. 65, 94 C. C. A. 433, and 
United States v. Lehigh Valley, 204 Fed. 705, 123 C. C. A. 9. In 
construing this statute we hâve found the latter case to be most 
helpf ul. . 

Following the distinction attempted to be made, the cases in which 
the delay was due to storms, wrecks, or other accidents hâve been 
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wfthdrawn, and in the other cases where accident is not set iip as a 
défense, we find the offense to hâve been committed knowingly and 
willf ully by the défendant, and enter judgment in each case against 
the défendant, with costs, etc. The parties hâve leave to prépare 
and submit fîndings in accordance herewith in each case, together with 
such requests for fîndings as either may wish to submit, and excep- 
tions are allovi^ed to each as indicated. 



STEVENSON v. HABBIS et al. 
(District Court, S. D. New York. January 9, 1917.) 

1. Copyrights <S=»55 — Infeingement — Novel and Plat — Similar Incidents. 

The novel "Little Comrade" held not Infrlnged by the play "Arms and 
the Glrl," the théories thereof belng distlnctly différent, though both are 
of the tlme and within the zone of the early part of the Buropean War pf 
1914, and each has many sples, and in each Is the incident of a pretend- 
ed or forced marriage, and of a stolen or forged passport, and shadows 
are thrown on a screen ; it not belng enough for Infringement of copy- 
right that an incident hère and there is used in a later production which 
was used in another relation and situation in the early production. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 52 ; Dec. DIg. 
<S=»5g.] 

2. Copyrights ®=>12 — Infringement — Originalitt. 

Where certain klnds of incidents must be found in many books and 
plays, originallty, when deallng with incidents familiar in llfe or fiction, 
îles In the association and grouplng of those incidents in such a nianner 
that the work under considération présents a new conception or a novel 
arrangement of events. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 14, 15 ; Dec. 
Dig. <S=12.] 

Action by Burton E. Stevenson against WiUiam Harris, Jr., and oth- 
ers. On motion for a preHminary injunction. Motion denied. 

Max D. Josephson, of New York City, for the motion. 
Nathan Burkan, of New York City, opposed. 

MAYER, District Judge. [1] On August 1, 1914, Germany declar- 
ed war against Russia. Other events preceded and succeeded this déc- 
laration nntil as of midnight, August 4th, Great Britain declared war 
against Germany. 

The world then knew that a conflict of extraordinary proportions 
was under way. Whatever else may hâve happened or may hsreafter 
take place, it soon became évident that the war was to be a prolific 
source of literary and dramatic effort. Of course, the spy was much 
in évidence in the newspaper accounts of the late summer and early 
fall of 1914. Stage and story maie spies are always very villainous 
persons. When they are humble men, they usuaily hâve vCry hèavy 
eyebrows, a stoop or slouch, and. a sinister look. When they are high- 
er up in spydom, they are well groomed and hâve an erect bearing, 
but they must also hâve a sinister look. Female spies usuaily must 

®=»For other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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be handsome, or at least, attractive. Sometimes they hâve flash- 
ing jewels, although occasionally a minor fetnale spy, who, say, is 
the landlady of an inn, is permitted to be afflicted with emîjoiipoint 
instead of jewels. This war added a new class of spies to fiction, 
and some say to real life. Persons supposed to hâve been kindly 
and inoffensive, it seems, are spies. Most of thèse, it appears, are 
in some way connected with inns. It is a sad révélation. Can it 
be that the kindly Teuton at the Hof in Berlin, who saw that your 
trunks reached America safely, was a French spy? Is it possible 
that the solicitons and deîightïul host at Dijon who recommended 
the juicy chateaubriand was a German spy? Is it true that the génial 
head of that charming half villa and half inn with the little garden 
covered with vines at Rudesheim, who claimed that his ancestors 
f or more than a century had lived and died there, was in realityaRus- 
sian spy? And, finally, must we believe that the accomplished pro- 
prietor of that home-like abode in Biarritz where you are told you 
vvill be more comfortable than at the Palais, because with him you 
are a name and there you are a number, was not, in fact, loyal to 
France, but was a member of the German secret service? There was 
also a temporary vogue in a new kind of spy in the early days of the 
war. 

There was a congress of surgeons at Vienna attended by profes- 
sional men from ail over the world. Among others were some young 
American physicians and surgeons who afïected foreign trimmed 
beards and flowing ties, as do some American ex-patriates who are 
pleased to be taken for foreigners. Some of the latter had their 
wish gratified ; some of the former hâve dispensed with the beards 
and wear ordinary scarves now, since they were examined and, in 
some instances, temporarily detained by the military and police au- 
thorities of the continental countries. 

However, with the many incidents exploited by the press and those 
conjured up by the imagination of the author and the playwright, it 
has so happened that every well-regulated novel and war play must 
hâve a spy. Having acquired a spy, the novel and the play require 
that the spy must get somebody into trouble. Lost or stolen pass- 
ports hâve long been a source of much difficulty and embarrassment. 
Then, of course, there must be a love affair, which, preferably, should 
end happily. American readers and audiences like manly American 
men who court danger for the sake of chivalry, and they like the 
courageous American girl who, by her quick wit, never fails to 
extricate everybody from complications after having herself created 
them; or there may be the charming foreign young woman whose 
patriotic dévotion makes her insensible to danger and excites sym- 
pathy and admiration. Then, there must always be at least one grufif 
gênerai who orders waiters about in a deep bass voice. 

There are a few more canons to be observed. The hero must 
not be named John or James. He must hâve the kind of name which 
annoys him through life while, fortunately, the heroine must hâve 
a simple name of biblical or historié origin. If possible, there must 
be an inn, for that makes a good setting, and even war figures must 
238 F.— 28 
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eat and, besides, there must be waiters or waitresses who hear or 
impart state and military secrets, as it is quite customary to discuss 
such matters in a loud voice in restaurants and inns. There are other 
well-known incidents and expédients, common to ail, and as old, at 
least, as wlien Virgil sang of arms and the man. 

With thèse well-known ingrédients available to those who cared 
to Use them, the plaintiff wrote a novel in the fall of 1914 called 
"L,ittle Comrade," which was published in the January, 1915, issue of 
Munsey's magazine. The défendants Stewart and Baker likewise, in 
the fall of 1914, were collàborating in the writing of a comedy, and 
in the course of their collaboration it occurred to them that a season^ 
able play w;ould be one based on the war, and they finally wrote the 
play which it is now sought to enjoin, to which they gave the title 
of "Arms and the Girl." The défendant Stewart is an actor and 
playwright, and défendant Baker is an author and dramatist. They 
each assert in their affidavits that they did not read "Little Comrade" 
and did not hâve any information in respect of the same. 

It is not possible; within the limits of an opinion, to give the full 
détails ôf the novel and the play ; but a sufficient outline will disclose 
the èssential f eatures. 

"Little Comrade" : Bradford Stewart, an American surgeon, return- 
ing from the congress at Vienna, stops at the Koelner Hof at Aix la 
Chappelle (Aachen) on his way to Brussels. After being assigned to 
his rodm, he leaves the hôtel to visit the Cathedral, and, on hi^ return, 
he is told by the landlady of the Hof that the police came to question 
him and would return presently. The landlady is a French spy, al- 
though her waiter is a German spy. Stewart finds his baggage dis- 
arranged, and in one of the bags discovers a pair of satin bail slip- 
pero and othér apparel of a woman. In due course, there is a knock 
on his door, and a young woman appears who immediately embraces 
him. The young woman turns out to be an Alsatian who is a French 
spy and who is seeking to reach France to deliver important informa- 
tion to the French officiais. Stewart, through a désire for adventure, 
agrées to pose as the husband of the young woman, and she induces 
him to add to his passport the forged words "accompanied by his 
wife." 

There are a good many adventures and difficulties from that time 
on, until finally the pair reaches Belgium and, in a fight between the 
Germans and the Belgians, in a German village, both are wounded. 
She is taken' to a German hospital, her identity being unknown, and 
he escapés with the documents and finally delivers them to General 
Jofïre and enters the French military service. Meanwhile, of course, 
Stewart has f allen in love with the girl, and there is a fair assumption 
that some tiriie or another he will find her again and that the romancé 
will end satisfactorily, although whether he ultimately discovers where 
she is, is left to spéculation. 

In the coui'se of their plans to leave the inn at Aachen, their shadows 
are thrown on the window of the room in the inn, but that is a mère 
incident which has no relation to the plot or fundamental theory of 
the story. The taie is well written and aflfords pleasant reading, its 



STEVENSON V. HARRI8 435 

central thought being the complications which necessarily resuit from 
Stewart pretending to be the husband of the girl who bas been thrown 
in bis path in an unexpected way se far as he is concemed, but in a 
manner carefully planned by the girl spy (who is suspected by the 
German authorities) and her associâtes, in order to enable her to reach 
France. 

The unexpected acquibition of a wif e, it seems, is not new in novel 
writing, and it is enough to refer to the story of Richard Henry Sav- 
age called "My Officiai Wife," published in 1891, which was later 
dramatized. That story, briefly stated, concerns an American who be- 
comes possessed, for the time being, of a wife in the form of a Russian 
nihilist, and who, as a resuit, has quite a troublesome time. In that 
story the nihilist has planned to attach herself to the American for 
the purpose of carrying out her designs in Russia, and he is the in- 
nocent victim of the situation thus carefully planned. 

In "Arms and the Girl," Wilf red Fcrrers, a young American mining 
engineer, is stopping at a small hôtel in Beaupré, Belgium. Ruth Sher- 
wood, an American girl traveling with her aunt and uncle, bas be- 
come separated from them and goes to the same inn. Olga Karno- 
vitch, a Russian woman spy, who has been a guest at the hôtel, is ap- 
prehensive of the advance of the German army. She exchanges 
passports with Ruth without the latter's knowledge and escapes in Fer- 
rers' motorcar. When the Germans arrive, the General is suspicious 
that Ferrers is a spy and an accomplice of Olga. Having discovered 
that Ruth's passport has been substituted for the passport of the Rus- 
sian woman, Ferrers advises Ruth of that fact and destroys the Rus- 
sian passport. Thereupon Ferrers and Ruth are arrested by the Ger- 
man officers, and Ferrers is accused of being a spy. Ruth, in order 
lo save Ferrers, claims to be bis fiancé and the German General, to 
test the truth of the story, orders that the Burgomaster of the town 
marry Ferrers and Ruth at once. That being donc, the curtain falls 
on act I. 

It turns out that Ruth is engaged to an inconsequential young man 
named Martin, who is trying to reach her by motorcar, but is held 
up by the German occupation. The General orders the newly made 
Mr. and Mrs. Ferrers to their room, and when Martin arrives he is 
passed ofif by Ruth and Ferrers as their chauffeur, much to bis disgust 
and bewilderment. He is considerably annoyed at discovering that 
bis fiancé bas a newly found husband, and the problem then is how 
to make it appear to the German officers that Ruth and Ferrers are 
occupying the same room, when in point of fact, as agreed with Martin, 
they are not. It is then that the waitress in the hôtel enters Ruth's 
room dressed as Ferrers. The room is lighted, their shadows are 
shown upon the curtain, and the officers in the courtyard are deceived 
by the shadows into believing that the two are. Ferrers and Ruth and 
thus are satisfied that the story told tô them was true. Ferrers, dis- 
guised as the landlady, passes the sentry at the courtyard gâte and 
escapes. End of act IL 

In the third and last act, it seems that Ferrers was injured in a 
Street fight between the Belgians and the German soldiers, and there- 
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fore returns to the inn, as was perfectly certain he would, in view 
of the fact that he has fallen in love with Ruth. Everything cornes 
out ail right, for Martin is dismissed, and Ferrers and Ruth, having 
already been married by the Burgomaster, agrée to make the status 
permanent. 

Of course, the incidents in both the novel and the play take place 
at the beginning of the war, and, combined, they hâve enough spys to 
hâve discovered ail of thé secrets of Europe. The theory of the play 
is distinctly différent f rom that of the novel. In the play there is mixed 
with the romance a considérable amount of polite comedy revolving 
around the complication created by the military-made marriage, and 
the idea is : How an American girl and an American man can escape 
and ultimately reach America? In the novel the foundation purpose 
is the reaching of the French officiais by a French spy. 

In view of the plot in "My Officiai Wife," there is no novelty in 
using as an incident, or as a part of a plot, the idea of an unexpected 
marriage such as is disclosed either in the novel or in the play, and 
thére is certainly no novelty in a stolen or forged passport. The only 
other similarity is the throwing of the shadows on the screen, but that 
is a very old device which has been used a number of times, and it is 
sufficient to refer to "The Professor's Love Story" played by the ac- 
complished English actor, E. S. Willard, in New York in December, 
1894, and, curiously enough, the défendant Stewart is now acting in 
a revival of this very play. Stewart says he took the idea of the court- 
yard ôf the inn, which is the setting of "Arms and the Girl," from 
the courtyard at the Hôtel du Savage in Calais ; but he need not be 
concerned because he has adopted such a setting, for there are a 
thousand courtyards on the Continent of the same type as that at the 
Hôtel du Savage and some a good deal more attractive. 

[2] There is really no merit in this effort to enjoin the production of 
the play written by défendants Stewart and Baker and now being 
producéd by défendant Harris. Of necessity, certain kinds of inci- 
dents must be found in many books and plays, and originality, when 
dealing with incidents familiar in life or fiction, lies in the association 
and grouping of those incidents in such a manner that the work un- 
der considération présents a new conception or a novel arrangement 
of events. 

It will never do to hold that, because an incident hère or there is 
used in the later production which was used in another relation and 
situation in the former copyrighted book or play, therefore the later 
production infringes the copyright of the former. 

It is rarely difficult to détermine when there is an inf ringement, and, 
when such occurs, the courts are alert to protect the copyright against 
disingenuous efforts to destroy its value. On the other hand, the courts 
are equally alert to protect authors and managers against untenable 
attacks. 

This motion could readily be disposed of on the ground that the 
plaintiff has not made that clear and convincing showîng which is re- 
quired in this circuit in order to justify the granting of an order for 
a preliminary injunction; but I prefer to place my conclusion on the 
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broader ground, and to state that, in my opinion, I am satisfied af- 
firmatively that the défendants do not infringe. "Litde Comrade" and 
"Arms and the Girl" each has its place and, as the one is an agreeable 
novel, and the other an entertaining play, they will doubtless afford 
the opportunity to many to pass a pleasant evening. In any event, 
"Arms and the Girl" can proceed on its way with its delightful heroine 
and its manly hero, its standard spy, its good-hearted gruff gênerai, 
and ail the rest, free from fear of a court order and concemed only 
with the net resuit after the box office receipts shall hâve been counted. 
Motion denied. 



In re ORDER OF SPARTA. 

(District Court, E. D. Pennsylvanla. December 26, 1916.) 

No. 59.33. 

1. Bankruptcy <S=370 — Insolvency Proceedings — "Company." 

An unincorporated organization to promote fraternity among Its mem- 
bers and provide mutual aid and protection througli tlie payment of 
death benefits Is an unineorporated company wltliln the provision of 
Banliruptcy Act July 1, 1898, c. 541, § 4, 30 Stat. .547, as amended by Act 
June 25, 1910, c. 412, § 4, 36 Stat. a39 (Comp. St. 1913, § 9588) tliat any un- 
ineorporated Company may be adjudged a banlcrupt ; "company" not being 
limited to a trading or commercial body. 

[Ed. Note. — For otlier cases, see Bankruptcy, Dec. Dig. <@=370. 

For otlier définitions, see Words and Phrases, First and Second Séries, 
Company.] 

2. Bankbuptcy iS=3l00(2) — Involuntary Proceedings — Opening Adjudica- 

tion — Questions Presented. 

Where a pétition in involuntary bankruptcy proceedings charged an act 
of bankruptcy, and there had been an adjudication, the only way to ques- 
tion the existence of an act of bankruptcy is by a motion to open the ad- 
judication and permit that défense to be made ; it cannot be considered 
on a motion to open the adjudication and dismiss the pétition. 

[Kd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 131, 144 ; 
Dec. Dig. ®=10O(2).] 

In Bankruptcy. Involuntary proceedings in bankruptcy against the 
Order of Sparta. On motion to vacate the order of adjudication and 
dismissing the pétition. Motion denied. 

Chapman & Chapman, of Philadelphia, Pa., for petitioning creditors. 
William S. Wallace and Charles Hunsicker, both of Philadelphia, 
Pa., for bankrupt. 
Emanuel Furth, of Philadelphia, Pa., for objecting créditer. 

DICKINSON, District Judge. [1] The ground upon which this 
motion is based is the absence of jurisdiction in the court. This as- 
sertion in turn is based upon the conceded feature of the case that if 
the court has jurisdiction, it is upheld by the provision of the law that 
"any unineorporated company" may be adjudged a bankrupt, and the 
further accord upon the fact that the alleged bankrupt is unincorpo- 

'£=>For other cases see same topic & KEY-NUMB&R In ail Key-Numbered Dlgests & Indexes 
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rated. The différence is upon the question of whether it îs a company- 
or such an organization or body as to be within the intendnient of 
the act of Congress. The controversy is one of that class not infre- 
quently arising out of the use of words or phrases in writings and légis- 
lative enactments which may hâve been used to convey a given mean- 
ing or an entirely différent one. Usually, as hère, the question of the 
intended meaning is rendered more difiicult because a choice of phrase- 
ology was open, and significance may be thought to attach to the sélec- 
tion of the word or phrase employed. Usually again, as hère, one 
meaning or another and differing one can be supported by arguments 
of almost equal strength. Such questions can be set at rest only by the 
voice of authority, declaring in what sensé the words were used, and 
the ruling must be the child of the necessity for giving a declared mean- 
ing to the words, rather than be reached through a satisfying convic- 
tion of what was in f act intended. 

The alleged bankrupt hère belongs to one of the types of légal non- 
descripts which are brought into existence for certain purposes. The 
purpose of its existence was to promote fraternity of f eeling among its 
members, and to enable them to be of mutual aid and protection to 
each other through the payment of death benefits, the payment of which 
was provided for by levying in caseof the death of one assessment upon 
the survivors. It is this feature which has brought it into, or at least 
to the threshold of, a court of bankruptcy. There is an agreement upon 
the necessity of some method of winding up its affairs. One method 
might, perhaps, be through and by an assignment for the benefit of 
creditors. This was at least in form attempted. Another would be 
through and by a receiver to be appointed in a chancery proceeding. 
A bill for this purpose is pending. Still another might, at least pos- 
sibly, be through proceedings in bankruptcy. This is what is now 
sought. 

At the hearing of this motion we had the benefit of very clear and 
helpful arguments both pro and con. To attempt to compress them 
within the limits of an opinion would do injustice to their merits. We 
can advert to only one or two features. One in support of the motion 
is the ab inconvenienti argument. The policy of the bankrupt law is 
to place the administration of bankrupt estâtes in the hands and under 
the control of creditors. The almost initial step is the élection of trus- 
tées. To hold this élection, we must know who the creditors are and 
the amounts of their respective claims, in order that the electors may 
be known and the vote taken and the resuit declared according to the 
number of the creditors voting and the amount of their claims. The 
peculiar relation of the members of the alleged bankrupt and what dé- 
termines the sums payable to the représentatives of deceased members 
make the conduct of such an élection extremely difficult, if not impos- 
sible. Congress knew of the existence of unincorporated bodies of 
thèse many and differing kinds. When, therefore it came to the choice 
of a word or vvords which would be définitive of the class intended, it 
did not use the word of which use has just been made and define it 
as "any unincorporated body," but used instead the word "corhpany." 
It might hâve used one or more of many words. For illustration, it 
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might hâve chosen the word "association," or "organization," "league," 
"brotlierhood," "lodge," "society," and the like, or any coUocation of 
theni. It chose the word "company." Why this choice? Because this 
word, as none of the others do, carries with it the idea of a trading or 
commercial body, and this idea is in consonance with the historié and 
traditional thought associated with bankruptcy proceedings. On the 
other hand, we hâve presented the argument that Congress, with an al- 
most Hmitless array of words open to it, restricted itself to one, and 
this the most generic term and the word having the broadest and most 
comprehensive meaning which it could employ. Further that, what- 
ever was originally the main and primai purpose of bankruptcy pro- 
ceedings, it is now to assure an equal and équitable distribution of the 
assets of insolvents among creditors, and what Congress has done is 
to make it applicable, with some variance of procédure, to four classes 
of debtors — ail natural persons, with some exceptions ; ail unincorpo- 
rated companies, with no exceptions ; certain classes of corporations, 
with some exceptions ; and ail partnerships, withoùt exception and 
whether existing or dissolyed. Words of exclusion are employed, qual- 
ifying the broad terms of classification used in two of the four classes, 
and their absence in the others shows Congress to hâve meant the other 
classifications to be all-embracing. The text-writers who are especially 
well equipped to afiford us assistance mutually nullify this aid by a 
radical disagreement among themselves. Among the cases cited to sup- 
port thèse divergent views so far as examined, none are directly in 
point. Among those usually cited by the text-writers and which may 
he given as illustrations of ail are : Davis v. Stevens (D. C.) 104 Fed. 
235 ; Hercules Atkin Co. (D. C.) 133 Fed. 813 ; Burkhart v. Bank (D. 
C.) 137 Fed. 958; In re Seaboard Underwriters (D. C.) 137 Fed. 987; 
In re Grand Lodge (D. C.) 232 Fed. 199. 

Briefly following thèse back in the inverse order, the Grand Lodge 
Case was that of a corporation, and the point ruled was that it was not 
in the excepted class of Insurance companies. Certain gênerai expres- 
sions might be deemed to help either party hère. The only bearing it 
has is to show that the difficulties of administration are not insuperable. 

The Seaboard Case rules the point that an unincorporated body of 
underwriters is a company within the meaning of the act. Counsel for 
this motion would concède this. There are some gênerai expressions 
in the opinion which might be quoted in support of either side of the 
argument. This is not because of any want of clarity in the expres- 
sions, but is an illustration of the wisdom of which one cannot be too 
often reminded of reading an opinion with référence to the spécial 
facts of the case then under discussion. The gênerai proposition laid 
down may be deemed true as applied to the facts of the case being 
ruled, but it by no means follows that it would be equally true as ap- 
plied to an entirely différent State of facts. 

Burkhart v. Bank ruled that an association of individuals to carry 
on a banking business under the laws of Ohio, not being a corporation, 
was subject to be adjudged a bankrupt under the partnership clause 
of the act. This case, moreover, was ruled before the passage of the 
act of 1910, c. 412, 36 Stat. 838, which we are now construing, and 



440 238 FEDERAL REPORTER 

perhaps (although this we hâve not verified) before any act embracing 
persons having neither partnership nor incorporated relations. 

The Hercules Case ruled that a limited partnership association (or 
joint-stock company), under the provisions of the Pennsylvania stat- 
ute, might be adjudged a bankrupt no matter to what class it was as- 
signed. Hère, again, however, counsel for the motion might well con- 
cède ail this case rules without conceding that it has any application to 
the instant case. 

Davis v. Stevens Case rules that associated individuals claiming to 
constitute a corporation would not be found to be a corporation if no 
letters patent could lawfuUy issue to them as such, and if they assumed 
to act as such, they could be adjudged bankrupts as a partnership. It 
is clear that hère again the case is no authority for the act being held 
to be broad enough to include the organization now before us. 

In addition to the above there is référence through citation to a 
case said to hâve been ruled in the Wisconsin District in 1907, in which 
a lodge known as the A. O. U. W. was adjudged a bankrupt. The 
case is apparently an unreported one, and because of this we do not 
know whether this is an incorporated or unincorporated body, nor the 
purposes of its formation otherwise than what would be assumed f rom 
its name. As cited, it is in accord with a finding of jurisdiction. 

Cleage v. Laidley, 149 Fed. 346, 79 C. C. A. 284, was the case of an 
individual bankrupt. The case of an unincorporated body was in no 
way there involved, and the comments of the court are not to be read 
as a ruling outside of the facts of the case then under discussion. The 
value they hâve is as évidence of the view of the profession and of 
the members of the judiciary so far as they are reflected afld expressed. 

The Associated Trust (D. C.) 34 Am. Eankr. Rep. 851, 222 Ked 1012, 
was what might be termed a "syndicate" dealing in real estate, and as 
the body existed for business and trading purposes, the case would be 
consistent with the position of each of the parties to the présent con- 
troversy, and is in fact cited by each. 

Brown & Adams v. United Button Company, 17 Am. Bankr. Rep. 
565, 149 Fed. 48, 79 C. C. A. 70, 8 L. R. A. (N. S.) 961, 9 Ann. Cas. 
445, was a ruling upon what character of claims were provable against 
the bankrupt's estate. It is of value to us, and, as we understand, is 
cited for the purpose of showing the trend of judicial opinion to be 
that bankruptcy statutes were to be construed with the thought in mind 
that they are primarily, at least, only intended to be in relief of those 
who had become indebted through commercial, trading, or business ven- 
tures, and were not meant otherwise to relieve debtors f rom the obli- 
gation of their debts. Such was undoubtedly the original and may fair- 
ly be argued tô be the traditional and historié purpose of bankruptcy 
législation. It doubtless grew out of the sanctity which was thrown 
about the obligation of debt, and relief from the obligation was more 
or less grudgingly and reluctantly given, but the benefits of the act were 
extended to a wider and still wider class of debtors until it came to be 
recognized, and this, we think, is the présent view that the primary and 
ehief purpose of bankruptcy proceedings is that already indicated, viz. 
the assurance of a just adininistration and distribution of the assets 
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of însolvents. There îs, it is true, much more than a trace ôf the old 
idea still remaining in bankruptcy législation, and more espècially in 
the administration of the law and the practice in bankruptcy proceed- 
ings, but, as already twice indicated, this is confined to other features 
than who may become or be adjudged bankrupts, and has no longer a 
controlling influence in the détermination of this latter question. . 

Our conclusion, therefore, is that the Order of Sparta, as its char- 
acter is disclosed to us, is an unincorporated company within the mean- 
ing of the bankruptcy laws, and therefore a proper subjéct of bank- 
ruptcy proceedings, and the motion to open the decrée of adjudication 
and to dismiss the proceedings on this ground is refûsed. We recog- 
nize thât this is more or less of the exercise of an àrbitrary judgment 
in the nature of a rescript, but it seems to hâve the sanction and ap- 
proval of the weight of judicial opinion so far as expressed and of the 
views of accredited text-writers. 

[2] The pther question of whether or not a cause or ground of bank- 
ruptcy exists is not before us, and becausé of this not ruled. The prés- 
ent motion does not include it, although it has been brought into the 
argument. There is, in conséquence, nothing in the record upon which 
to base a ruUng. Moreover, a cause or ground of bankruptcy is set 
forth in the pleadings, and is also asserted to exist. Any creditor would 
hâve the right to intervene, and if interposed in time assert a défense 
for the alleged bankrupt. Even if this were done, it would afford no 
ground for a motion to dismiss, but must be raised as a question of 
proofs. As the adjudication has already been made, the only way in 
which the suggested question could be raised is by a motion to open the 
judgment or decree of adjudication and to let in this défense. If the 
decree were opened, the parties could submit their proofs, and a new 
decree be entered in accordance with the findings thereon. This is by 
no means meant to imply that grounds to open the decree exist, but 
merely to make clear that the question is not now before us. 



KINNET V. RICH. 

(District Court, D. Massachusetts. February 24, 1916.) 

No. 412. 

Courts ®=3347 — Pleadinq — VEKincATioN. 

Under equity ruie 18 (198 Fed. xxlll, 115 C. 0. A. xxlll), which provides 
tbat "unless otlierwlse rii'CscribeU by statute or thèse rules the technlcal 
forms of pleadings lu equity ure abolished," and rule 'M (198 Fed. xxlv, 
115 C. C. A. xxiv), providing that every biU or other pleading shall be 
sigued iudlvlduaJIy by one or more soUcitors of record, and such signa- 
tures shall be coiisldered as a certificate by each soliciter that he has 
read the pleading, that upon instructions given hlm there is good ground 
for the same, and that it coutaius no scaudalous inatter and is not Inter- 
posed for delay, a détendant Is not requlred to slgn his answer Indlvldu- 
ally, nor nèed it be vei-itied by his oath, or that of any person in hls behalf. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. { 921; Dec. Dlg. 
«=347.] 

£=3For otber cases se« aame toplc St KKY-NIIMBER in ail Key-Numbered Dtt7<sta & Indexes 
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In Equîty. Suit by Robert D. Kinney against Elmer C. Rice. O» 
motion to strike eut amended answer. Denied. 
See, also, 238 Fed. 444. 

Robert D. Kinney, of Philadelphia, Pa., pro se. 
Patton & Sloan and John S. Patton, ail of Boston, Mass., for défend- 
ant. 

_ BINGHAM, Circuit Tudge. This îs a bill in equity for discovery in> 
aid of an action at law for deceit arising eut of alleged false and fraud- 
ulent représentations of the défendant in the sale of certain pigeons 
to the plaintiff. An answer and demurrer were filed to the originîil bill, 
setting but certain defects therein and stating certain objections to the 
interrogatoiies filçd therewith. November 14, 1913, the case came up 
for hearing on the answer and objections to the interrogatories, and 
the court, being of the opinion that the defects in the bill, if any, could 
be cured by amendment, granted leave to the plaintiff to amend his 
bill in suçh particiilars as he might deem necessary to méet the defend- 
ant's objections, and granteçî the défendant five aays after the amend- 
ed bill was filed within which to file a new or amended answer. An 
amended bill and answer were subsequently filed, and the case is now 
befofe the court on the plaintiff's motion to strike out the answer on- 
the grounds (1) that it is not signed by the défendant; (2) that it is 
not verified by the oath of the défendant ; and (3) that it sets up new 
niaxter in pais not made a part of the original answer. 

It is conceded by the défendant that, prior to the new equity rules,. 
the practice was to require the défendant to sign his answer and make 
oath to the truth of the facts set forth therein; but his contention is 
that, since the new equity rules went into efiiect, the answer must be 
signed by the solicitor of record and need not be verified by an oath. 
In this case the defendant's answer was signed by his solicitor of rec- 
ord. 

Rule 24 (198 Fed. xxiv, 115 C. C. A. xxiv) provides: 

"Every blU or other pleading shall be signed Indlvldually by one or more 
soUdtors of record, and such' signatures shall be consldered as a certiflcate 
by each soliciter that he has read the pleading so signed by him; that upon 
the Instructions laid before hlm regardlng the case there is good ground 
for the same; thàt no scandalons matter is inserted In the pleading; and 
that it is not Interposed for delay." 

And rule 18 (198 Fed. xxiii, 115 C. C. A. xxiii) provides: 

"Unless otherwise prescrlbed by statute or thèse rules the technlcal fonns 
of pleadings in equity are abollshed." 

No statute of the United States or rule in equity has been called to 
my attention, and I know of none, which requires the défendant to sign 
individually his answer, or that it should be sworn to or verified by his 
oath, or that of any pérson in his behalf. Luten v. Camp (D. C.) 221 
Fed. 424, 427. 

Rule 36 (198 Fed. xxviii, 115 C. C. A. xxviii) prescribes before whom 
pleadings, which are required by statute or the rules to be sworn to, 
may be verified. The only occasions, under the rules, where vérification 
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is required, are under rule 25 (198 Fed. xxv, 115 C. C. A. xxv), where, 
"if spécial relief pending the suit be desired, the bill should be verified 
by the oath of the plaintiff, or some one having knowledge of the facts 
upon which such relief is asked," and on a pétition for rehearing, un- 
der rule 69 (198 Fed. xxxviii, 115 C. C. A. xxxviii), where it is pro- 
vided that "every pétition for a rehearing shall contain the spécial 
matter or cause on which such rehearing is applied for, shall be signed 
by counsel, and the facts therein stated, if not apparent on the recprd, 
shall be verified by the oath of the party or by some other person." 
Neither of thèse provisions relate tpthe question under considération. 

The reason why the answer to a bill of discovery is not now required 
to be signed and sworn to is probably due to the fact that, under rule 
58 (198 Fed. xxxiv, 115 C. C. A. xxxiv), interrogatories looking to dis- 
covery may be filed by the plaintiff or défendant without being made 
a part of the bill or answer, and that the party interrogated is re- 
quired to sign his answers to the interrogatories and make oath to 
the same. The interrogatories and answers are not made a part of 
the pleadings in the case. Luten v. Camp, supra. 

Rule 19 provides:, 

"The court may at any time, in furtherance of justice, tipon such terms 
as may be just, permit any process, proceeding, pleadlng, or record to be 
amended, or materlal supplemental matter to be set forth In an amended or 
vsupplemental pleadlng. The court, at every stage of the proceedliig, must 
disregard any error or defeet In the proceeding vvhlch does not affect the sub- 
stantlal rights of the parties." 

The leave granted to, the plaintifï in this case to amend his bill 
and to the défendant to file a new or amended answer was in pursuance 
of the power vested in the court under this rule. The fact that the 
défendant has set up in his answer that the bill cannot be maintained 
on the ground that the discovery asked, if granted, would tend to in- 
criminate him, was within the leave granted November 14, 1913. More- 
over, by rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) ail demurrers and 
pleas are abolished, and "every défense in point of law arising Upon 
the face of the bill, whether for misjoinder, nonjoinder, or insufficiency 
of fact to constitute a valid cause of action in equity, which might 
heretof ore hâve been made by demurrer or plea, shall be made by mo- 
tion to dismiss or in the answer." The new ground of défense set out 
in the answer présents a question of law, not of fact. And, inasmuch 
as the défendant could not raise the question by demurrer, he com- 
plied with the rule by raising it in his answer. 

Under the circumstances of this case, I am of the opinion that the 
plaintiff 's motion to dismiss the answer should be denied; and the 
order is : 

Motion denied. 
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KINNET V. HICE. 

(District Court, D. Massachusetts. December 9, 1916.) 

No. 412. 

1. Courts ©=351 — Fédéral Courts — Practice — Mattebs as to Wiiich Dis- 

COVERY MAY BE OBTAINED. 

Under equity rule 58 (198 Fed. xxlv, 115 C. C. A. xxiv) a party's right 
of discovery extends only to facts restîng in tlie knowledge of the adverse 
party or documents in his possession material to tlie support of the case 
of the interrogating party, although the right to discovery as to such- 
matters will not be defeated by the fact that they also involve the ground 
of défense or action of the Interrogated party. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. Dlg., 
<S=>351.] 

2. Courts ig=>351 — Fédéral Courts — Practice — Matters as to Which Dis- 

covery MAT BE OBTAINED. 

To the extent that discovery may be granted as to material matters 
of fact, it must be lluiited to inquiry as to the material facts, and does not 
extend to the dlsclosure of évidence, or of facts whlch merely tend to- 
prove material facts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. Dig. 
<S=»351.] 

3. Discovery ^=8 — Matters as to Whicii Discovery mat be Obtained. 

As a plaintiff's right of discovery does not extend to the discovery of 
the manner in which, or the évidence by means of which, the defendant's 
case is to be established, he is also precluded from ascertalning the 
names of the witnesses by whom his adversary purposes to prove his 
case. 

[Ed. Note. — For other cases, see Discovery, Cent. Dig. § 10; Dec. Dlg. 
<S=>8.] 

4. Discovery i©=13 — Matters as to Which Discovery may be Obtained. 

A plalntiff cannot require discovery in aid of an action at law of facts 
of which he has equal knowledge, or equal means of knowledge, with the 
défendant, 

[Ed. Note.— For other cases, see Discovery, Cent. Dig. §§ 23-26; Dec. 
Dig. ©=>13.] 

5. Courts <g=>351 — Fédéral Courts — Interrogatories — Fohm. 

An interrogatory filed under equity rule 58 (198 Fed. xxiv, 115 C. O. A. 
xxiv) should embrace a single question, and be so framed that It may be 
clearly seen what the interrogated party is called upon to answer, and if 
this is not done the court in its discrétion should direct that It be not 
answered. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 924; Dec. Dig. 
<S=>351.] 

In Equity. Bill for discovçry by Robert D. Kinney against Elmer 
C. Rice. On motion by complainant to strike ont objections tp inter- 
rogatories and to require défendant to answer the same. Motion de- 
nied. 

See, also, 238 Fed. 441. 

Robert D. Kinney, of Philadelphia, Pa., pro se. 
Patton & Sloan and John S. Patton, ail of Boston, Mass., for de- 
fendant. 

«gc^jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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BINGHAM, Circuit Judge. November 28, 1913, the plaintiff filed 
a bill in equity for discovery in aid of an action at law, which he had 
brought against the défendant, and annexed thereto numerous inter- 
rogatories to be answered by the défendant. 

The défendant has answered the bill, setting forth, among other 
things, objections to the interrogatories and his reasons therefor, but 
now waives his right to insist upon the objection assigned in the seventh 
paragraph of his answer. 

The case is before the court on the plaintiff's motion to strike 
out the objections taken to the interrogatories and to require the de- 
fendant to answer them. The défendant takes the position that the 
plaintifï's right to discovery is limited to facts within the knowledge 
of the défendant and to the production of documents in his possession 
material to prove the plaintifï's case, and does not extend to the dis- 
covery of évidence, or of facts which simply tend to prove ultimate 
facts, or to matters of which the plaintiff has knowledge, or equal 
means of knowledge, with the défendant, and that he cannot be re- 
quired to discover facts material to his défense, or the names of wit- 
nesses by whom he intends to prove it. 

[1-3] Equity rule 58 (198 Fed. xxiv, 115 C. C. A. xxiv) provides 
that : 

"The plaintiff, at any tlnie after flUng the bill, and not later than twenty- 
one days after the joinder of issue, and the défendant at any time after fillng 
his answer, and not later than twenty-one days after the joinder of issue, 
and either party at any time thereafter by leave of the court or Judge, may 
aie interrogatories in writing for the discovery by the opposite party or 
parties of facts and documents material to the support or défense of the 
cause. • • * 

"The court or judge, upon motion and reasonable notice, may make ail such 
orders as may he appropriate to enf orce answers to interrogatories or to ef- 
fect the Inspection or production of documents in the possession of either par- 
ty and containing évidence material to the cause of action or défense of his 
adversary." 

Since the adoption of this rule it has been held: (1) That "the plain- 
tiff's right of discovery extends only to facts resting in the knowledge 
of the défendant or documents in his possession material to the support 
of the plaintiff's case, and the defendant's corrélative right of discov- 
ery, only to facts and matters material to his défense, and neither is 
entitled to discovery of an inquisitorial character as to the ground of 
action or défense of the other, although, as theretofore, the right of 
such discovery as to matters material to the cause of action or défense 
of the interrogating party will not be defeated by the fact that such 
matters also involve the ground of défense or action of the interrogated 
party" ; and (2) that "to the extent that discovery may be granted as 
to material matters of fact it must be limited to inquiry as to the ma- 
terial facts, and does not extend to a disclosure of évidence or of facts 
which merely tend to prove material facts" (J. J. Day Cù. v. Mountain 
City Mil! Co. [D. C] 225 Fed. 622; Luten v. Camp [D. C] 221 Fed. 
424; P. M. Co. v. Ajax Rail Anchor Co. [D. C] 216 Fed. 634) ; that 
a disclosure of the "ultimate facts only" can be required (Wolcott v. 
National Electric Signaling Co. [D. C] 235 Fed. 224, 228); and that, 
inasmuch as the plaintiff's right does not extend to the discovery of the 
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manner in which or the évidence by means of which the defendant's 
case is to be established (Wolcott v. National Electric Signaling Co. 
[D. G.] 235 Fed. 224; Sunset Tel, etc., Co. v. City of Eurêka [C. C] 
122 Fed. 960; Hooton v. Dalby, [1907] 2 K. B. 18; 1 Danniell's Ch. 
Pr. 579), he is also precluded from ascertaining the names of the wit- 
nesses by whom his adversary proposes to prove bis case (Knapp v. 
Harvery [1911] 2 K. B. 725). 

[4] It is also held that, as the right to discovery, in aid of an action 
at law, dépends upon the necessity therefor in the administration of 
justice, a plaintiflf cannot réquire discovery of facts of which he has 
equal knowledge or equal means of knowledge with the défendant. 
Wolcott V. National Electric Signaling Co. (D. C.) (June 7, 1916) 235 
Fed. 224; Reyholds v. Fiber Co., 71 N. H. 332, 51 Atl. 1075, 57 h. R. 
A. 949, 93 Am. St. Rep. 535 ; Baker v. Biddle, Fed. Cas. No. 764. 

[ 5 ] An interrogatory filed under this rule should embracé a single 
question, and be so framed that it may be clearly seen what the in- 
terrogated party is called upon to answer, and, if this is not donc, the 
court, in its discrétion, should direct that it be not answered. If the 
interrogatory is so framed, the court cân readily détermine whether it 
should or should not be answered, without unnecessary delay or trou- 
ble. It is not justified in ordering a party to answer interrogatories 
not so framed, and thereby require him to také upon himself the bur- 
den of beingJA contempt if hef ails to answer fully. 

The plaintifï's déclaration in the action at law contains allégations 
that are unnecessary and improper from the standpoint of good plead- 
ing. I hâve caref ully examihed the plaintiff's interrogatories with réf- 
érence tp the material allégations of the déclaration, in the light of the 
légal i prinçiples above stated, and hâve reached the conclusion that the 
défendant should not be required to answer any of them. The plaintiiï 
is àllowed to withdraw his interrogatories and submit others complying 
with the requirements herein set forth, provided he does so within 30' 
days from the filing of this opinion ; otherwise, a decree will be entered 
dismjssing the bill. ,' 

Motion denied. 



In re HOBBCSNY. 

(District Court, D. Idaho, S. D. Deeember 19, 1918.) 

Alibns <g=>68 — Natubalization — Statuts. 

Under Act June 25, 1910, c. 401, § 3, 36 Stat. 831, amendlng Act Juniv 
29, 1906, c. 3592, § 4, 34 Stat. 597 (Comp. St. 1913, § 4352), provtding that 
aay person quallfled to be haturalized who has reslded flve years con- 
tlnuously in the United States prtor to May 1, 1910, and who, becausé of 
mislnformatlon regardlng his citlzenship or the requirements of law, has 
labored and acted under the impression that he was or could become a 
citizen, and hàs. In good faith, exercised the rights and duties of a citizen 
or intended citizen, may beconie naturâllzed without proof of a former 
déclaration of Intention, the bellef that he could become a citizen and 
action thereunder, as well as the continuons résidence, must hâve con- 

^:=>F(>r other cases see same topic & KEY-NUMBE!R tn ail Key-Numbered Digests & Indexei 
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tlniied (lurlng the flve years precedlng the date mentloned, not merely 
durlng flve years precedlng the application for naturallzation. 

[Ed. Note.— For other cases, see AHens, Cent. Dig. fi 138-145; Dec. 
Dig. ®=>68.] 

Application by Joseph Horecsny, otherwisft known as Joseph Vogner, 
to become a citizen. Application dismissed. 

E. J. Dockery, of Boise, Idaho, for applicant. 

DIETRICH, District Judge. The applicant was born in Bohemia 
on April 25, 1886, and migrated to the United States in 1895, since 
which date he has resided in this country. On May 16, 1905, in the 
circuit court of Multnomah county, Or., he filed his déclaration of 
intention to become a citizen of the United States. He was at that 
time a f ew days over 19 years of âge. His application hère is based 
upon the provisions of section 3 of an Act of June 25, 1910 (36 Stat. 
831 [Comp. St. 1913, § 4352]), amending the gênerai naturalization act 
of 1906, which is as follows : 

"That any person belonging to the class of persons authgrlzed and qualified 
under existing law to become a citizen of the United States who has resided 
constantly in the United States during a perlod of flve years next precedlng 
May 1, 1910, who, because of misinformation in regard to his citlzenshlp or 
the requirements of the law goveming the naturalization of eitizens has la- 
bored and àcted under thê Impression that he was or could become a citizen 
of the United States and has in good faith exercised the rights or duties of 
a citizen or Intended citizen of the United States because of such wrongful 
iniformation and belief may, upon maklng a showing of such facts satisfac- 
tory, to a court havlng jurisdlction to issue papers of naturalization to an 
alien, and the court in its judgment believes that such person has been for 
a period of tnore than flve years entitled upon proper proceedings to be nat- 
uralized as a citizen of the United States, receive from the said court a 
final eertiflcate of naturalization, and sald court may issue such certiflcate 
without requiring proof of former déclaration by or on the part of such 
person of their intention to become a citizen of the United States, but such 
applicant for naturalization shall eomply in ail other respects with the law 
relative to the issuance of final papers of naturalization to aliens." 

It is not questioned that during the five-year period immediately pre- 
ceding May 1, 1910, the applicant was a résident in good faith of the 
United States, or that he had ail of the requisite qualifications to be 
admitted to citizenship other than that during a portion of such period 
he was a minor. Upori the other hand, it is not pretended by him that 
during the whole of that period he "labored and acted under the im- 
pression that he was or could become a citizen of the United States, 
and (has) in good faith exercised the rights or duties of a citizen or 
intended citizen of the United States, because of" wrongful informa- 
tion and belief touching his personal status and rights. He does con- 
tend, and has made a sufficient showing to the effect, that during the 
period of five years immediately preceding his application, which was 
filed in this court on the 18th day of September, 1916, he had ail of 
the requisite qualifications for citizenship, and acted under the impres- 
sion that he could become a citizen, and exercised certain rights and 
duties of citizenship. 
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I am ïtidîned 'to thiiik that the applicant does not show a sufficîent 
familiarity with' the Constitution and' làws of the United States to 
justify his adniisSioh; but that is a defïciency which he could very 
easily overcome, no doubt, and, if that were the only vaHd objection 
to his : présent admission, I wpuld be inclined to give him further time 
for study. i ■ ,-, - , 

The real question which has been argued, and which is not free from 
difficulty, is whether or not the qtiaHiîcatibns prescribed by the amenda- 
tory act relate to the period beginning with May 1, 1905, and extending 
up to the date of the appHcation, or whethei', aside from the mère re- 
qtiircment of résidence, whiCh it must be and is conceded relates in the 
first instance to the period beginning with May 1,. 1905, the qualifica- 
tions are required only for a period of more than five years immediately 
préceding the date of the application. The language Of the act is 
ambiguôus, and the législative intent is elusive; but analysis and reflee- 
tion tend to confirm my first impression, which Was that ail of the pre- 
scribed qualifications must hâve exjated during the period intervening 
between May 1, 1905, and the date of the application. By just what 
spécifie cases or peculiar circumstfinces the provision was originally 
suggested to the législative mind I am not advised, but doubtless it was 
intended to be remédiai and to give relief to individuals or a class of 
individuals, the actual status of whom was brought to the attention of 
Congir ess. The act does not look to the future, but is concerned with a 
condition existing when the bill was introduced for passage. If the 
past tense had been used instead of the perfect, and if therefore the 
language were, "who resided constantly in the United States," instead 
of, "who has resided constantly in the United States," and "labored 
and acted" instead of "has labored and acted," and "exercised the 
rights or duties of a citizen" instead of "has (in good faith) exercised 
the rights or duties of a citizen," and "was for a period of more than 
five years entitled, etc.," instead of "has been for a period of more 
than five years entitled, etc.," little doubt would be left touching the 
meaning of the section. But it will be noticed that the same tense has 
been carried throughout the section, and where it is first used it un- 
doubtedly refers to the period beginning with May 1, 1905, a fact 
which tends to weaken the argument that its use in the subséquent 
clauses nécessitâtes the view that the period relates back from the time 
of the fiHng of the application or of the hearing. The act, while not 
approved until Jime 25th, is to be deemed to be a législative déclara- 
tion as of the first day of May, 1910. 

The view I hâve taken seems to find support in In re Urdang, 212 
Fed. 557, and In re Peters, 213 Fed. 541. And apparently it is opposed 
to In re Fleury, 223 Fed. 803. 

The application will be dismissed. 
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TRIPP V. MICHIGAN CENT. B. CO. 

(Circuit Court of Appeals, Slxth Circuit. January 2, 1917.) 

No. 2863. 

1. Carriers <®=>307(3) — "Passenger for Hike" — Drover — Contract. 

Under a contract for the shipnient of live stock, whicli was part of the 
company's régulations, duly issùed and filed with its rate schedules, and 
wliich requlred an attendant to accompany the sliipment, and provided 
that, in considération of the càrriage of the attendant without charge 
other than the sum paid for the transportation of the live stocli, the 
shipper agreed to Indemnlfy the carrier against liability for Injuries to 
the attendant, which contract was accompanied by a release slgned by 
the attendant, stating that, In considération of his càrriage without 
■ charge except the sum paid for the càrriage Of the stock, he assnmed ail 
risk of Injury and released the carrier from liability therefor whether 
oecasioned by Its négligence or not, the attendant was a "passenger for 
hlre," payable in money, not a tnere gratultous passenger, so that the 
limitation of liability was Invalid. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. § 1254; Dec. Dlg. 
<©=>307(3).] 

2. Carriers i©=>189 — Transportation of Goods — Rates — Reasonableness. 

Freight rates must be iixed with reasonable référence to the responsi- 
bility and the cost and value of the services which the carrier and the 
shipper undertake respectively to assume and render. 

[Ed. Note.— For other caSes, see Carriers, Cent. Dig. §§ 162, 854, 855, 
859-865; Dec. Dig. (S=189.] 

3. CooRTS ©=365 — Rules of Décision — Décisions of State Courts — Gener- 

al Law. 

The détermination of whether, under a contract for the transportation 
of live stock and an attendant, the attendant is a passenger for hire, Is 
a question on which the fédéral courts are not bound by state décisions. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 
969-971; Dec. Dig. <S=>365.] 

4. Carriers ®=>307(6) — Transportation of Passengers — Contbact — Classi- 

fication. 

A provision in a carrier's classification that, with one or more car loads 
of horses, the owner or agent will be carried free, does not militate 
against a contract for such shlpment, providing that payment for the 
attendant's transportation is part of the charge for the transportation 
of the horses. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1257-1259, 1491 ; 
Dec. Dig. <©=»307(6).] 

5. Carriers ®=>307(3) — Càrriage or Passengers— Drover — Classification — 

"Free." 

A provision in a carrier's classification that an attendant with a 
shipnient of horses will be carried "free" can be construed to mean 
only that he is not to be eharged an additional fare, so as not to be in- 
consistent with a. contract for such shlpment which provides that the 
freight charge includes the transportation of the attendant within the 
rule as to limitation of liability. 

[Ed. Note.^For other cases, see Carriers, Cent. Dig. § 1254 ; Dec. Dig. 
<S=307(3). 

For other définitions, see Words and Phrases, First and Second Séries, 
Free.] 

©=}For other cases sts sanw iir-s i- Ki'A'-iJUU-liU ii. i~ i;i»-iiUu.bere(l Digests & Indexes 
238 F.— 29 
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6. Carbiees <®=307(3) — Cabeiage of Passenqers — Deover — Détermination 

or RiGHTS. 

Unless the contract made between the carrier and the shipper was 
legally forbldden, the provisions of that instrument, and not the classi- 
fications filed by the carrier, détermine whether the attendant Is carried 
free or as a passenger for hire. 

[Ed. Note. — ror other cases, see Carriers, Cent. Dig. § 1254; Dec. Dig. 
<S=a307(3).] 

7. Carriers ^z^S5 — Cakriage of Passengees — Patment roR Transportation 

— Drovbe. 

Under the provisions of the act to regulate commerce (Act June 29, 
1906, c. 3591, § 2, 34 Stat. 586 [Comp. St. 1913, i 8569]) requiring the 
scbedules of rates filed by the carrier ;to state any rules or régulations 
which la any wise afCect or détermine any part or the aggregate of the 
rates, thereby recognizing the diflicuity of stating in separate schedules 
the charges afifecting the particular rates, a contract for, the shlpment of 
live stock which requires an attendant to acconipany It, the charge for 
bis transporta tion being Included in the charge fpr the transportation of 
stoelî, does not violate the provision ,of the act forbldding compensation 
for the carriage of passengers to be made in any Gompiodity, or In any 
form other than money. . 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 94; Dec. Dig. 
<&=s>35.] 

8. Carbiees <S=»307(3) — TransportatioS of Passengers — Drovers — Filinq 

Tabiffs. . 

Even if a carrier is requlred to flle a separate schedule showlng the 
farès chargea for the transportation of live stock tîaretakers, its failure 
to do so does not entltle it to treat as a gratuitous passenger a carétaker 
whom it carries under a uniform contract issued by it and presumed to 
be based on a falr and reàsonable compensation, which provided that hls 
transportation was included In the charge for the transportation of the 
stock. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1254; Dec. Dig. 
<S=»307(3).] 

9. Caebiebs <g=:532(l)— Transportation or Passenoeès — "Free Pàss" — Con- 

tract FOE Live Stock Shifment. ■ 

A contract Issued to a caretaker accoinpanying a live stock shlpment, 
which provided that the charge for his transportation was included in the 
charge for the transportation of istock, is not a "free pass" wlthln the 
Hepburn Act (Act June 29, 1906, c. 3591, § 1, 34 Stat. 586) as amended 
by Act June 18, 1910, c. 309, § 7, 36 Stat. 546 (Comp. St. 1913, § 8563[5]), 
permittiug a carrier to issue a free pass to such a caretaker, and a pro- 
vision thereln releasing the cpmpfiny from. liabllity for in.1uries to the 
caretaker caused by the carrier's négligence is Invalld. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 83; Dec. Dig. 
<S=>32(1). 

For other définitions, see Words and Phrases, First and Second Séries, 
Free Pass.] 

In Érror to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Action by Everett A. Tripp against the Michigan Central Railroad 
Company. Judgment for défendant on directed verdict, and plain- 
tiff lîrings error. Reversed and remanded, with direction to award 
a new trial. 

Ê=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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L. H. Paddock, of Détroit, Midi., for plaintiff in error, 
J. W. Dohany, of Détroit, Mich., for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
GALL, District Judge. 

WARRINGTON, Circuit Judge. Everett A. Tripp brought an 
action in the court below against the Michigan Central Railroad Com- 
pany to recover damages for personal injuries claimed to hâve been 
sustained by him through négligence of the railroad, and obtained 
a verdict and judgmcnt in his favor. Later, upon motion of the 
railroad, the jùdgment was set aside and a new trial granted. This 
ruHng was based on the décision in Charleston & West. Car. Ry. v. 
Thompson, 234 U. S. 576, 34 Sup. Ct. 964, 8 U Ed. 1476, which had 
been renderèd meanwhile. Thereafter, April 22, 1915, under stip- 
ulation of counsel, the évidence and record of the former trial were 
submitted to the court and jury, and, upon motion of the railroad 
and solely on the authority of the décision in the Thompson Case, 
the court directed verdict and entered jùdgment in favor of thé rail- 
road. The Vrit of error is prosecUted to reverse this action of the 
trial court. 

According to the substantial tendency of the proofs taken at the 
first trial, Tripp, who was a horse dealer, on February 12, 1913, ar- 
ranged at Chicago with Moses Wilcove to accompany as attendant 
a càrload of horses owned and ready for shipment by Wilcove froni 
Chicago to Utica, N. Y. The shipment was made under a form of 
instrument which the railroad ■ company had used for some eight 
years, called a "Uniform Live Stock Contract" ; and this was exe- 
cuted by Wilcove and the railroad company. There is indorsed on 
this contract, and seemingly as part of the contract, a form of re- 
lease which in terms absolves the railroad company from.all dam- 
ages that might happen to the attendant through the company's négli- 
gence. One of the régulations contained in the company's officiai 
classification required the person accompanying the live stock to sign 
this release. Before starting with the shipment, Tripp signed the 
release and received from the railroad company a duplicate of the 
contract including the release; and upon this duplicate he was ex- 
pected and permitted to accompany the carload of horses as the at- 
tendant. The injuries for which recovery was allowed at the first 
trial occurred in the night of February 14th, on a switch at Welland, 
Ontario, in the regular course of the shipment and through collision 
between a train of défendant and the way-car, or caboose, in which 
Tripp was rightfuUy sitting. 

[1] The controUing question concerns the status of plaintiff at 
the time he received his injuries. Was he, in view of the live stock 
contract under which he was being carried, a gratuitous passenger 
or a passenger for hire? The pertinent features of the contract in- 
cluding the release are in substance and effect shown in the margin.^ 

1 (1) The shipper was to pay frelght at the "lower publlshed tarlff rate,'' 
subject to condition that the carrier's liabllity on the horses should be restrict- 
ed to an agreed valuatlon ol' not exceeding $100 each or $1200 for the carload, 



452 238 FEDBHAL HEPORTEK 

Hère we hâve to consider a contract which, by reason of a reduced 
freight charge, limits the liability of the carrier respecting injury to 
the live stock or its loss to an agreed valuation either per head or 
in gross ; exempts the carrier £rom its ordinary duties and responsi- 
bilities touching the sufiiciency of the car body and from any sort 
of care of the stock in transit ; requires the présence of an attend- 
ant for the live stock, and, "in considération of the premises and of 
the carriage" of the attendant "without charge other than the sum 
paid or to be paid for the transportation of the live stock," exacts 
of the shipper indemnity against liability for personal injury to the 
attendant regardless of the cause. Whatever else may be said of such 
a contract as this, it is difficult to perceive why the attendant was 
not a passenger for hire. It is clear enough that the requirement of 
an attendant placed the shipper under obligation to the carrier for 
the fare of the attendant and made the carrier responsible for his 
safe carriage. The language "without charge other than the sum 
paid * * * for the transportation of the live stock" fairly im- 
plies that the rate charged for the carriage of the live stock, although 
reduced, had been fixed so as to include a reasonable fare for the 
carriage also of the attendant. The provision that the shipper should 
indemnify the carrier against claims for personal injury to the at- 
tendant shovi^s that, as between the carrier and shipper, liability for 
such injury, as well as for the attendant's fare, was assumed by the 
shipper. This indemnity is in accord, too, with the other provisions, 
already pointed out, which were plainly designed to lessen the serv- 
ice and responsibility of the carrier. Ail thèse provisions tend to 

whether loss or damage should occur "through the négligence" of the carrier 
or Connecting carriers or otherwlse. 

(2) The shipper was requlred to inspect and satlsfy hlmself of the suffl- 
clency and safety of the body of the car In whleh the stock was to be trans- 
ported ; also, at hls sole rlsk and expense, to load and care for the horses, 
to feed and water them In course of transportation, whethier delayed In transit 
or otherwlse, and to unload them; he was to see that ail doors and openlngs 
of the cars were at ail times so closed and fastened as to prevent escape of the 
stock In the course of transit; and the carrier and Connecting carriers were 
allke exempted from ail liability or damages touching the subjects of the 
duties so Imposed upon tJie shipper. 

(3) "Shlpments of horses must In ail cases be accompanied by an attend- 
ant to destination." And "in considération of the premises and of the car- 
riage of a person * * * In charge of said stock upon a freight train 

* * * without charge other than the sum paid or to be paid for the trans- 
portation of the live stock in charge of" the attendant, the shipper in terms 
bound hlmself to indemnify the carrier against and save it harmless from ail 
liability "by reason of personal Injury sustalned" by the attendant, "whether 
the same be caused by the négligence" of the carrier or any Connecting car- 
rier or otherwlse. The release provides: "In considération of the carriage 
of the undersigned (the attendant) upon a freight train of the carrier 

* * * named in the within contract without charge, other than the sum 
paid or to be paid for the carriage upon said freight train of the live stock 
mentioned In said contract, of whieh live stock he is in charge, the under- 
signed does hereby voluntarily assume ail rlsk of accidents or damage to his 
person * * * and does hereby release and discharge the said carrier 

* * • from every and ail claims, * * * for or on acoount of any per- 
sonal injury * * * sustained by the undersigned, • * * whether the 
same be caused by the négligence" of the carrier or otherwlse. 
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strengthen the implication that the rate charged on the live stock was 
intended to include the attendant's fare. 

[2] Surely, freight rates must be fixed with reasonable référence 
to the responsibility and the cost and value of the service which the 
carrier and the shipper undertake respectively to assume and render. 
Albree v. B. & M. R. R., 22 Interst. Corn. R. 303, 316; Boileau v. 
P. & L,. E. R. R. Co., 22 Interst. Com. R. 640, 652. See, also, United 
States V. Balt. & Ohio R. R. Co., 231 U: S- 274, 293, 34 Sup. Ct. 75, 
58 L. Ed. 218; Interstate Com. Comm. v. Diffenbaugh, 222 U. S. 
42, 46, 32 Sup. Ct. 22, 56 L,. Ed. 83. Indeed, the Ipwer tariff rate 
can be explained in no other way. The design so to exact fare for 
the carriage of the attendant and to escape liability for his personal 
injury is extended into the release. It is there stated that he was to 
be carried "without charge, other than the sum paid or to be paid 
for the carriage * * * of the live stock," and (in addition to the 
indemnity required of the shipper as stated) that the attendant should 
assume ail risk of personal injury caUsed by thè négligence of the 
carrier. It is to be borne in mind, moreover, that the contract (in- 
cluding the release) represented not merely the relations between 
the carrier and the particular shipper and attendant there named, for 
the contract was typical ; it was part of the carrier's officiai classifi- 
cation ; it was duly issued and filed. Looking then to the provisions 
of the contract as a whole, apart from certain portions of the Inter- 
state commerce law which will be considered later, it is clear that 
the plaintifif was a passenger for hire. This finds ample support in 
familiar authorities. ' 

In N. Y. Central R. Co. v. Lockwood, 84_U. S. (17 Wall.) 357, 359, 
21 L. Ed. 627, a live stock contract was involved which was much 
like the présent one; though it is to be noted that it was not there 
provided as it is hère that the fare of the live stock attendant (the 
owner in that instance) was included in the rate charged for the car- 
riage of the live stock. The agreement in the Lockwood Case stated 
its considération to be the carrying of the plaintiff's cattle at less than 
tariff rates; the shipper was required to care for his cattle while in 
transit and also to attend to the loading and unloading of them; and 
he assumed ail risk of injury to the stock and of personal injury to 
himself or to any attendant who might go with the cattle. The ship- 
per received a drover's pass which certified that the person to whom 
it was issued had shipped sufficient stock to entitle him to free pas- 
sage and stated that the acceptance of the pass was to be considered 
a waiver of ail claims for injuries that might be received by the holder 
while on the train. Mr. Justice Bradley said of this contract and pass : 

"It may be as.sumed In limine that the case was oue of carriage for hire; 
for, though the pass certifies that the plaintlff was entitled to pass free, yet 
his passage was one of the mutual ternîs of the arrangement for carrying 
his cattle. The (Juestion Is, therefore, distinctiy raised, whether a railroad 
Company carrying passengers for hire can lawfully stipulate not to be an- 
swerable for their own or tlieir servants' négligence in référence to such car- 
riage." 

Again, among the conclusions there reached, the f ourth one was 
(84 U. S. [17 Wall.] 384, 21 h- Ed. 627): 
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"That a drover traveling on a pass, such as was given in thls case, for the 
purpose of taking eare of his stock on the train, Is a passenger for tiire." 

In Baltimore & Ohio, etc., Railway v. Voigt, 176 U. S. 498, 505, 
20 Sqp. Ct. 385, 387 (44 L. Ed. 560), it was said of the Lockwood 
décision: ' 

"Tlils case has been frequently followed, and It may be regàrded as estab- 
lishing a settled rule of piollçy." 

True, the ans wer to the question certified in that case negatived 
Voigt's right of recovery. The contract required an express ; Com- 
pany to hold the railrôad harmles? from liability for injuries sus- 
tàined by the express compariy's employés through négligence pf the 
railway. Vbigt in turn agreçd both to indemnif y the express Com- 
pany àgàinst ainy liability it might incur under its îndeninity to the 
railroad cttmpahy, and.^lso tb release the railroad from liability for 
injuries sUstained by'him whi|e. being transported on the express cars; 
and in consid«ratioti of this àgreement of Voigt he was. employed 
as an pxpress inessfenger. , This àgreement between the two corpo- 
râtionsj the' railroad. conipâny and the express cqjnpany, respecting 
their joint transpo'rtàtion. busiriess ' presented a question manifestly 
différent from thé otie arising bètween a carrier, and a shipper or 
passenger - f ot hire ; in the former the railroad company is acting 
outside of, ^wliîle in t}ié latter it is acting within, the scopé of its 
dùt;y as a common carrier. This distinction is further illustrated in 
the more récent casé "of Santa Pé Railway v. Grant Bros., 228 U. 
S,, 177,, 184, 185, 33.. Sup.,;Çt 474,; 477 (57 L.. Ed. 787), wHerean 
àgreement similar in prmciplè to' that of the express company ;just 
mehiioned wasjupheld; but the cotirt distinguisned a,rid ,§ancti6ned 
the doctrine of Railway Co. y. lyOckwood, Mr. Justice Hughes, saying 
in that Connection; 

"For thesé reaisphs, the common , carrier in the prosecutlon of its business 
as éuch is not pérrnitted to' drop ' liis character and transmute itself by. con- 
tract int» a mère ballee with rlght to stlpiilute against the conséqfchces of 
Its négligence." 

And in Rierce Co. v. \V|lls, Fargo & Co.,: 236 U.; S. 278, 283, 35 
S;up. Ct. 351„^353,(5.9 ly.. Ed. 576) while sustaining a sbipping con- 
tra-ct which lirnited/rec.oyery in case of loss or damage, to an agreed 
valuation pf the freight shipped, the court again recognized the rule 
of the lyockwood C.a,se preventing a carrier from limiting its. liability 
for loss through its, négligence ; Mr. Justice Day saying: 

"That contracts for limlted liability, when fairly made, do not contraivene 
the settled princlples of the common law preventing the carrier from çon- 
traeting against Its liability for loss by négligence (Railroad Co. y., Lockwood, 
IT Wall. 357, 375), was Settled by this dourt in \Vhat Is knowti as the Hart Case 
(Hart V. Pennsylvanla B. K., 112 U. S. 331 [5 Sup. Ct. 151, 28 L. Ed. 717])." 

Thus it would seem safé to say that, so far as it is not in conflict 
with the Interstate commerce law, the rule of the Lockwood Case 
still prevails as respects the right of an attendant of live stock who 
travels upon a paSS' issued in connection with a contract like the one 
there involved, to be treated, not as a gratuitous passenger, but as 
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a passenger for hire and so to recover for personal injuries sustained, 
in spite of his release of thc carrier from its acts of négligence. We 
may call attention to further décisions to the same efïect : Delaware 
L. & W. R. Co. V. Asliley, 67 Fed. 209, 212, 14 C. C. A. 368 (C- C. 
A. 3) ; Norfolk Southern R. Co. v. Chatman, 222 Fed. 802, 803, 805, 
138 C. C. A. 350 (C. C. A. 4) ; Kirkendall v. Union Pac. R. Co., 200 
Fed. 197, 200, 206, 118 C. C. A. 383 (C. C. A. 8); Wiley v. Grand 
Trunk Ry. of Canada (D. C.) 227 Fed. 127, 128, 129. And see Fitch- 
burg R. Co. V. Nichols, 85 Fed. 945, 947, 29 C. C. A. 500 (C. C. A. 1). 

[3] ÂlthoUgh in such a case as this the fédéral courts are not bound 
by State décisions (Railroad Co. v. Lockwood, supra, 84 U. S. at 
pages 363, 368, 21 L. Ed. 627; L,iverpool Steam Co. v. Phénix Ins. 
Co., 129 U. S. 397, 443, 9 Sup. Ct. 469, 32 h. Ed. 788; Chicago, Mil- 
waukee, etc., Railway v. Solan, 169 U. S. 133, 136, 18 Sup. Ct. 
289, 42 h. Ed. 688; N. Y. C. & H. R. R. Co. v. Beaham, 37 Sup. 
Ct. 43, decided by Suprême Court December 4, 1916), yet it is well 
worth while to consider the following décisions which distinctly hold 
that, under contracts similar to the présent one, the attendant of 
live stock is a passenger for hire : Cleveland, Painesville & Ashta- 
bula R. Co. V. Curran, 19 Ohio St. 1, 4, 11, 2 Am. Rep. 362; I. C. 
R. R. Co. V. Andersen, 184 111. 294, 306, 307, 56 N. E. 331; Rowdin 
V. Pennsylvania R. Co., 208 Pa. 623, 627, 628, 57 Atl. 1125; Weaver 
V. Ann Arbor R. Co., 139 Mich. 590, 592, 599, 102 N. W. 1037; 
Lake Shore, etc., Co. v. Teeters, 166 Ind. 335, 339, 344, 77 N. E. 
599, 5 L. R. A. (N. S.) 425 ; Louisville & Nashville R. Co. v Bell, 
100 Ky. 203, 206, 211, 38 S. W. 3; Buckley v. Railroad Co., 113 
Me. 164, 166, 169, et seq., 93 Atl. 65, L. R. A. 1916A, 617; Sprigg's 
Adm'r v. Rutland R. Co., 77 Vt. 347, 350, 353, et seq., 60 Atl. 143 ; 
Willcox V. Erie Railroad Co. (1914) 162 App. Div. 94, 113, 147 N. 
Y. Supp. 360.^ And the ruling in Heyward v. Boston & Albany 
Railroad, 169 Mass. 466, 469, 48^N.,E. 773, is to the same effect. 

It is to be remembered that there is one important différence be- 
tween the contract involved in the Lockwood Case and the contract 
hère in issue. The Lockwood contract did not, while the présent 
contract does, provide in express terms that the carriage of the at- 
tendant was to be "without charge, other than the sum paid * * * 
for the transportation of the live stock." In passing upon language 
likethis in Rowdin v. Pennsylvania R. Co., 208 Pa. 628, 57 Atl. 1126, 
supra, it was held: 

"The contract and the release show that the considération for the trans- 
portation of the plaintiff was incliided in 'the sum paid or to be paid for the 
carriage upon said freight train of the live stock mentloned in said con- 
tract.' " 

The same conclusion respecting similar language was reached in 
Heyward v. Boston & Albany Railroad, supra, 169 Mass. 469, 48 

' It Is to be observed. however, that In the opinion In the Wllleox Oase at- 
tention is called (page 99 of 162 App. Div., page 360 of 147 N. Y. Supp.), to the 
settled law of New ïork, that a person ridlng on a "drover's pass" is a gratui- 
tous passenger ; and see remarks of Mr. Justice Bradley on the New York 
doctrine in his opinion in Ibe Lockwood Case, 84 U. S. at page 363, et seçi., 21 
L. Ed. 627. 
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N. E. jy^; aiso in Lake Shore, etc., Co. v. Teeters, supra, 166 Ind. 
at pages 340/ 341, 77 N. E..599; and in Willcox v. Erie Raiiroad Co., 
supra, 162 App.Div. 113, 114, 147. N. Y. Supp. 360. 

[4] It results that : if the words "vvithout charge, othérthan the 
sum paid * * * for thé transportation of the livé stock,", aro 
to be giveii their hatural me^riing, the clear, implication is, not only 
that the; attençlant hère -vyas -a- passeiiger for hire, as stated, but also 
that his fare was to be paid in riioney. In saying this we do not ;0ver-: 
look certain provisions' ôf the classification which at first view might 
seeni to modify at least two of the provisions of the contract. The 
classification provides, for instance : 

"With one, two or three cars of horses or mules, the owner or hls agent wlU 
lie carried free on the same train to take care of the animais. * * ♦ " 

And yet the contract, as before pointed out, prôvides: 

"Shipments of horses must In ail cases be accompanled by ail attendant to 
destination." 

Gonsidering thèse provisions together, it is plain that the présence 
of an attendantes exacted ; and the portion of the first of thèse provi- 
sions which States that "the owner or his agent will be carried free" 
may be, and possibly under some other f orm of contract is, given 
literal effect by actually carrying the owner or his agent "free"; but 
this does not militate against the présent contract, which in eflfect pro- 
vides, as we hâve said, for payaient of the attendant's fare in money. 

[5] Another way of reconciling the two provisions concerning 
the carriage of the attendant is shown in Rowdin v. Pennsylvania R. 
Co., 208 Pa. at page 629, 57 Atl. at page 1127, where the language 
of the same court in an earlier case (Pennsylvania R. Co. v. Hender- 
son, 51 Pa. 315, 331) is set out: 

"As it is absolutely hecessary, in carrying stock, that the persons who hâve 
charge of them shouid be carried by the company, the price paid for the 
freight Includes the cost of transporting the drover, who is not therefore a 
gratuitous but a paying passenger, and the word 'free' is therefore only true 
so far as that the conduetor is not entitled to charge him separately for hls 
passage." 

[B] Further, we think the contract itself, in the form in which it 
was voluntarily delivered to the attendant, shouid dominate the prés- 
ent situation. It was executed by the company and the shipper and 
with référence to the attendant's exécution of the release; it consti- 
tuted the only instrument which was given by the company either 
to the shipper or the attendant; and it was accepted by the officiais 
in charge of the train on which the horses and the attendant were 
carried as the sole évidence of the attendant's right to transportation. 
Unless, then, the raiiroad company was forbidden to enter into such 
a contract, it ought not to be open to the company to deny either 
that Tripp was a passenger for hire or that his fare was paid in 
money* 

[7] We may now turn to the question whether the contract is op- 
posed to the interstate commerce law. If our interprétation of the 
contract is fairly expressive of its true intendment, it certainly is not 
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violative of the provision forbidding compensation for the carriage 
ôf passengers to be made in services, commodities, or in any form 
other than money. Louisville & Nashville R. R. v. Mottley, 219 U. 
S. 467, 476, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671 ; 
Chi. Ind. & L,. Ry. Co. v. United States, 219 U. S. 486, 496, 497, 31 
Sup. Ct. 272, 55 h. Ed. 305 ; N. Y. Central R. R. v. Gray, 239 U. 
S. 583, 586, 36 Sup. Ct. 176, 60 L. Ed. 451. One of the reasons 
for the rule laid down in thèse cases is that the requirement to make 
and publish schedules of uniform passenger rates is inconsistent with 
receiving pay in any other médium than money. It must be conceded 
that the record in the instant case fails to show that any separate 
schedule was made or published by the railroad company showing dis- 
tinct rates of fare for the carriage of attendants of live stock; but 
admittedly a schedule in respect of the carriage of live stock was 
formally adopted and maintained, and we need not repeat that the 
live stock rates so estabiished were dcsigned to include f ares for 
the carriage of live stock attendants. Is it fatal to the validity of 
the contract that the fares so included were not separated from the 
live stock charges and made the subject of a distinct schedule? The 
"uniform live stock contract" treats the présence of the attendant 
and his fare as essential éléments of the transaction. The transac- 
tion is manifestly unrelated to the ordinary passenger traffic ; it 
concerns only live stock and live stock attendants embraced in the 
freight traffic. The contract involved in the transaction contains 
rules and régulations which afifect the rates charged for the trans- 
portation of the live stock; and, as we hâve seen, this contract was 
part of the company 's officiai classification and was filed and pub- 
lished as required. The act to regulate commerce provides for "sched- 
ules showing ail the rates, fares and charges for transportation," and 
further requires that the schedules state "any rules or régulations 
which in any wise change, afïect, or détermine any part or the ag- 
gregate of such aforesaid rates, fares and charges, or the value of 
the service rendered to the passenger, shipper, or consignée." Act 
June 29, 1906, c. 3591, § 2, 34 Stat. at page 586 (Comp. St. 1913, § 
8569). When the live stock schedule of rates is considered in con- 
nection with the "uniform live stock contract" which contains "rules 
or régulations" requiring the présence of a live stock attendant and 
the inclusion of his fare in the sum paid for the transportation of 
the live stock, we do not see why the portions of the act alluded to 
are not substantially complied with. The necessity of cai-etakers' in 
the movement of live stock, indeed the unitary character of the trans- 
action, would seem to involve serions difficulty in attempting to sepa- 
rate and distinguish reasonable rates for the carriage alone of the 
live stock and reasonable fares for the carriage of the caretakers. The 
very requirement to state in the schedules any rules or régulations 
afïecting rates is in apparent récognition of instances where it is diffi- 
cult, if not impracticable, to estimate and state in 'separate schedules 
reasonable charges as respects the objects so afïecting the particular 
rates. This may be illustrated by the practice of including in through 
freight rates the cost to the carrier of furnishing transit privilèges 



458 238 FEDÈEAL EEPOKTEK 

(Unlawful Rates in Transporting Cotton by K. C, M. & B'. R. R., 
8 Interst. Com. R. 121, 135; Lewis teonhardt & Co. v, Southern Ry. 
Co., 217 Fed. 321, 324, 325, 133 C. C. A. 237 [C. C. A. 6]); and 
also by the well-known practice, as also the right, to a reasonable 
extent, to include in the fares of passengers compensation for the 
carriage of their accompanyirig baggage. As Cockburn, C. J., said 
in Macrow v, Great Western Railway Co., h- R. 6 Q.B. 612, 617: 
"The impossibllity of traveling without the accoinpa aiment of a certain 
quantity of luggage for the persorial comfort and couveiiience of the tra vêler 
has led from the earliest times to the practice on the part of carriers of pas- 
sengers for hire of carrying, as a matter of course, a reasonable amount of 
luggage for the accommodation of the passenger, and of consldering the ré- 
munération for the carriage of such luggage as coniprehended in the fare paid 
for the cohveyance of the passenger." 

See Saunders v.. Southern Ry. Co., 128 Fed. 15, 19, 62 C, C. A. 523 
(C, C. A. 6); National Baggage Committee V. A. T. & S. F. Ry. Co., 
32 Interst. Com. R. 152: C. & R. I. R. R. Co. v. Fahey, 52 111. 81, 
83, 4 Am. Rep. 587; Woodv. M. C. R. R. Co., 98 Me. 98, 100, 56 
Atl. 457, 99 Am. St. Rep. 339 ; Penna. R. R. Co. v. Knight, 58 N. J. 
Law, 287, 288, 33 Atl. 845; 3 Hutchinson on Carriers, § 1241. 

[8] But even if it were conceded that railroad companies should 
in every such instance as this file separate schedules showing the fares 
chargea for carrying hve stock caretakers, it is to be presumed under 
the plan this railroad chose to adopt that the fares of the caretakers 
were both compensatory and uniform, since the contract was one of 
an established class of instruments ; and, whatever was the amount 
of any given fare, it must hâve been estimated with référence to the 
carriage of live stock attendants on f reight trains, not passenger 
trains. Therefore it hàrdly is conceivable that the company's failure 
to make and publish a schedule as to fares of caretakers entitles it to 
treat plaintifif as a gratuitous passenger and to defeat recovery through 
the provision teleasing the company from the conséquences of its 
own négligence ; this woitld permit the company to take advantage 
of its own wrong in spite of the contractual effort to make the at- 
tendant a passenger for hire ; moreover, it would seem to be in con- 
flict with the principle of the décision in Southern Pacific Co. v. Schuy- 
1er, 227 U. S. 601, 612, 33 Sup. Ct. 277, 43 L,. R. A. (N. S.) 901, 57 
Iv. Ed. 662. 

[9] We hâve seen that the court below held that the instant case 
is tuled by the décision in Charleston & West. Car Ry. v. Thompson, 
234 U. S. 576, 577, 34 Sup. Ct. 964, 965 (8 L. Ed. 1476). The course 
taken by the trial judge was to décide that the "uniform live stock 
contract" was a "free pass" within the meaning of the Hepburn Act 
as amended June 18, 1910(36 Stat. at page 546); for the railroad 
company delivered only this contract to plaintiff to define bis right 
to transportation. The plàintiflE in the case so relied on; Ivizzie Thomp- 
son,; was the wife of an employé of the railroad company, and a free 
pass exempting the company from liability had been issued to her 
gratuitiously under the Hepburn Act. We think there is not sufficient 
analogy between that case and this to justify the conclusion reàched 
below. In the Thompson Case the railroad company issued a free 
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pass boch in form and substance; the railroad company in this case 
did not ; and, as Mr. Justice Holmes said in the course of his opin- 
ion in the Thompson Case, "the railroad company was under no ob- 
ligation to issue the pass." In view of what we hâve shown in re- 
spect of the présent contract, discussion would not aid in pointing 
out the différence between the contract in this case and the free pass 
in the Thompson Case; the distinction and its breadth and effect are 
manifest. The présent défendant might hâve exercised its right, as 
did the défendant in the Thorapson Case, to issue a free pass in ac- 
cordance with the Hepburn Act ; but since the défendant hère did not 
see fit to do this and, on the contrary, chose to issue in its place and 
stead an entirely différent instrument, it must hâve meant to f ore- 
go its right under the Hepburn Act. We therefore cannot think 
that the ruling in the Thompson Case could hâve been intended to 
govem cases like the présent one. Norfolk Southern R, Co. v. Chat- 
man, supra, 222 Fed. at page 807, 138 C. C. A. 350. 

The judgment is reversed, with costs, and the cause remanded with 
direction to award a new trial. 
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(Circuit Court ol Appeals, Ninth Circuit December 4, 1916.) 

No. 2672. 

1. LlBEL AND SlANDEB ®=>107(3) — ACTIONS — ISStTBS AND PbOOF — PBOFESSION- 

AL CHAEACTEB and REPUTATION. 

In an action for libel, it was alleged and shown that plalntlff was em- 
ployed as a consulting civil engineer to make a survey of theproperty of 
a corporation which owned a water supply'^and a report upôn Us avail- 
abllity for furnishing a water supply for the clty of San Francisco. A 
bill pendlng In Congress to grant to the city the right to use a source of 
water supply wlthln a govemment réservation was opposed by the corpora- 
tion, whlch deslred to sell its property to the clty, and plaintlff made state- 
ments to members as to the quantlty of water which could be suppUed 
frpm, the corporation's property. The alleged libelous publication charac- 
terlzed the scheme of the corporation as advocated by Its président and 
plalntlff as a "gross traud," and in its answer défendant repeated the 
charge, alleging that the daims of the company as to the available water 
Bupply whlch were based on plaintiff's report were grossly exaggerated. 
Held, that the pleadings put In issue the professional character and répu- 
tation for integrity of plalntlff as a civil engineer, as distlnguished from 
his Personal character and réputation; and that plalntlff was entltled ta 
Introduce évidence in chlef in support of his professional character anâ 
réputation. 

[Ed. Note. — For other cases, eee Libel and Slander, Cent Dis. {§ 302, 
303; Dec. DIg. iS=>107(3).] 

2. laBKi. AND Slap^dee <3=»107(3) — ^Actions — Evidence. 

Such évidence was also admissible on the question of damages whlch 
was in Issue. 

[Ed. Note. — For other cases, sée Dlbel and Slander, Cent DIg. {g 302 
303; Dec. DIg. ®=»107(3).] 

^saPor other casss sea game topic & KBT-NUMBEH io »U Key-Ntimberefl Dlgestg & Indexai 
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3. LlEEL ANt) StANDEB ©=9l04(3)— ACTIONS— EVIDENCE. 

Other isHuilaî" publications Tieîd admissible, In an action for ilbel, M 
explanatiory of the meaning df the matter chargea as libelous In tlie de- 
famatory publication. 

[Ed. Note.— For other cases, see Libel and Slander, Cent. Dig. §§ 288, 
287 ; Dec. Dig. ®=»1Q4(3).] 

4. Appbal and Ebuor iS=>ip53(3) — Cuke of Erbob— Evj:dence — Instructions. 

Various rullngs of the trial court on the admission of évidence in an 
action for llbel consid'ered, and held not erroneous when taken in connec- 
tion with the instructions to whlch no Objection was made. 

[Ed. Note.'^For dther cases, see Appeal and Error, Cent Dig. f§ 4180- 
4182 ; Dec. Dig. <g=105a(3).] 

5. Appeal and Ebrob ®=3231(3) — Rkview — Admission of Evidence — Suffi- 

ciENCY or Objection. 

Where the only objection made to évidence ofCered was the général one 
that it was Immaterlal, Irrelevant, and incompétent, a spécifie objection 
cannot be considercd li the appellate court unless it be of such a charac- 
ter that it could not hâve been obvlated In tlie trial court. 

[Ed. Note.— For other cases, see Appeal and Error, Dec. Dig. ®=>231(3) ; 
Trial, Cent Dig. § 199.] 

In Error to the District Court of the United States for the Sec- 
ond Division of the Northern District of California; William C. 
Van Fleet, Judge. 

Action by Taggart Aston against the Examiner Printing Company 
and William Randolph Hearst, Judgment for plaintifï, and défend- 
ants bring error. Affimied. 
For opinion below, see 226 Fed. 496. 

Action at law to recover damages for llbel. Judgment for plaintm. Dé- 
fendants allège error. 

The Sierra. Blue Lakes Water & Power Company was the owner of certain 
water rlghts on the Mokelumne river in Califofuln, whlch were said to be 
available and adéquate as a sourc-e of water supply for San Francisco. In 
May, 1913, Eugène X Sullivan and hls wife, belug the owners of practically 
ail thé issued capital stock of this company, executed their power of attor- 
ney to Richard Keatlnge and hls son of San Francisco by whlch they were 
onipowered to make a sale of the stock at thelr discrétion. Thereafter, thèse 
attomeys In fàct gave a three months' oiition to Mr. W. J. Wllsey vvithin which 
he might makè a sale and dellvery of the entire property and assets of the 
conipany. ' The plaintlfl! was employed by Mr. Wllsey as consulting civil en- 
glneér to make a stirvey of the company 's property and to prépare not es^ 
maps, profiles, and a report of and copcemlng the avallability of the Mokel- 
umne river sources in the Slerta Nevada Mountalns iii' California. This Was 
undertaken by plaintiff, and the report completed in July, 1913. Mr. Wllsey's 
option éxpired by limitation in August, 1913, and wlth Its expiration the 
pldlntifCs direct Interest in the property ceased, 

ïri March, 1013, Congress convehed In spécial session, at whlch tlme there 
was presented the application of Ih'e city of San Francisco foi? the grant of 
réservoir and power privilèges at Ijake Eleauor, Cherry creek, and In the 
Iletch Hetchy .Valley. This application had prlor to that time been peudlng 
before the Secretary of the Interior; but, that offlcer having held that Con- 
gress possesteed the exclusive power and Jurisdictlon to grant the privilèges 
sought by the city of San Francisco, the application was transferred to that 
body. In making the application, San Francisco relled very strongly tipou a 
report made by an Advlsory Board of Army Engineers, eppointed at the be- 
hest of the Secretary «f the Interior of the United States to make an investi- 
gation of the sources of water supply available for San Francisco as a ba-sis 
of determlnlng whether or not the Hetch Hetchy privilèges should be grauï- 

^=3For otber cases see same topic & KBY-NUUBBR tu nll Key-Numbered Dicests & Inilexes 
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ed, whlch report showed the necesslty of Including thèse privilèges In orfler 
to fumish an adéquate water supply. 

The Sierra Blue Lakes Water & Power Company, through Sullivan and the 
plalntlff, actively opposed the Hetch Hetchy Bill, contending that the Boarfl 
of Army Engiueers had been deceived in its flndings by the fact that the city 
of San Francisco, upon which had heen enjoined the duty of supplying ail 
necessary data to enable the Advisory Board of Army Englneers to make its 
détermination, had not only been remiss in thls duty, but had actually sup- 
pressed a report which, accordlng to the claim of the plaintlfC and Sullivan, 
proved that the Mokelumne water rights owned by the Sierra Blue Lakes 
Water & Power Company were ample as a source of water supply for San 
Francisco ; and chargea that the city officiais had deliberately suppressed thls 
report. 

The alleged llbel (the subject of this action) was contained in a spécial 
Washington édition of the San Francisco Examiner publlshed in the city of 
Washington, D. C, on Deceniber 2, 1&13, when there was pendlng before the 
Senate the Hetch Hetchy Bill granting to San Francisco the réservoir and 
power privilèges mentioned. This Washington édition dealt with the water 
supply question in San Francisco and the needs and necesslties of San Fran- 
cisco In that behalf and urged the granting of the Hetch Hetchy privilèges. 

One of the articles complained of, entitled "Thief with the Nature levers," 
was signed by Représentative Kent of Callfomla, and read, in part, as fol- 
lovi's: 

"I want to State hère and now that I hâve read this literature put out by 
thèse people. It has only one foundatlon in fact and that foundatlon Is the 
letters of this man Sullivan whom we proved in the hearlngs in the House 
to be a thief and a man vv'ho ought to be in the penitentlary." 

Another was entitled "In.splration of Opposition," reading as foUows: 

"Durlng the Senate Committee hearlng It came out that niuch of the in- 
spiration for gross and careless aspersions made on the city of San Francisco, 
the Army Englneers and engineers generally, came from two men named Sul- 
livan and Aston, who had pretended to hâve an opposition water supply to 
sell to San Francisco. 

"But at the House hearing it had been so thoroughly developed that the 
Sullivan-Aston scheme was just a gross fraud that Mr. Johnson (a con- 
servationist who opposed the Hetch Hetchy Bill) got very angry when Sulli- 
van was referred to as his frlend, though he admitted recelving information 
on which he had attacked the Hetch Hetchy project as a bad jobbery from 
SuUivan's man, Aston." 

An amended complaint was flled September 3, 1914, in whlch it was alleged 
that by the use and publication of the above language défendants charged 
and asserted, and were by the readers of the newspaper in fact understood 
as charglng and asserting: (1) That plaintifE was guilty of the fraudulent In- 
tent, purpose, and design to combine and conspire wlth Eugène J. Sullivan to 
perpetrate a gross frand upon the city of San Francisco by and through the 
«aie to it of a worthless opposition water supply, and that plaintlff pretend- 
ed to hâve such opposition water supply to sell to the city, and that because 
he pretended with Sullivan to hâve such opposition water supply to sell to 
the city he was led to make gross and careless aspersions on the city of 
San Francisco, the Advisory Board of Army Engineers, and others ; (2) 
that plaintifC had been proved at the hearing before the Committee on Public 
Lands of the House of Représentatives to be guilty of combining and con- 
spiring wlth Sullivan to perpetrate, and of perpetratlng, a gross fraud elther 
upon said committee, or upon the House of Représentatives, or upon Congress, 
or upon the city of San Francisco, or upon some other persons; and (3) that 
plalntlff was the tool, sycophant, or hireling of Sullivan, and therefore of "a 
thief" and of "a man who ought to be in the penitentlary," and that as such 
he would stultlfy himself and prostitute hls personal honor and professional 
réputation to do the servlle biddlng of such an employer wlthout référence 
to truth and right, and that he had so demeaned himself and disgraced hls 
profession In a certain course of conduct wlth one Mr. Johnson (meanlng 
Robert Underwood Johnson of New ïork City), by lylng and misrepresenting 
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faots in connection wlth the Heteh Hetchy project at the bîdding and behest 
of Sullivan. It was furtber alleged: "Tbat said charges se made and pub- 
lished by the défendants and each' of thein and so understood, and by tnem 
and each of them, Intended to be understood by the readers of said spécial 
Washington édition of said 'San Francisco Examiner' were, and are In every 
particular false, misleading, defanmtory, llbelous, unprlvileged, and wlthout 
excuse, and that they bad a tendency to and did and do expose plaintiff to 
hatred, contempt and obloquy by imputing to him the basest, meanest and most 
untrustworthy traits of charaeter as a man, neJghbor and citizen and had a 
tendency to and did and do injure biœ in bis good name, réputation, and 
business, occupation and profession and tbat said charge wa s publishêd and 
circulated by said défendants and each of them wlth éipress malice on the 
part of each of said défendants, and wlth the design and intent on the part 
of each of them to outrage the feellngs of plaintifC an4 to cause him to be 
shunned and avoided by bis fellow Citlzens, and to déstroy bis réputation 
and charaeter for bonesty and integrity; and to hold blni out to the people 
of the United States and elsewhere as belng devoid of honesty and Integrity 
and by reason of an alleged business association with a màn stigmatized as 
a 'thief and 'who ought to be in the penitentiary,' as being unworthy of any 
Personal or professlonal trust or confidence, and to injure hlm in his gooa 
name, réputation, business, occupation aiid profession." 

The answer of the défendant William Randolph Hearst was a gênerai dé- 
niai except as to admissions tbat the Examiner Printing Company was a 
corporation Incorporated under the lawsi of the state of Califomia witb its 
principal pla,ce of business In San Francisco, and tbat the défendant William 
Randolph Hearst was a résident and citizen Of the state of New York and an 
inhabitant of the city of New York. 

The amended answer of the défendant Examiner Printing Company was 
also a gênerai déniai except as to admissions simllar to those contalned in the 
answer of the défendant Hearst; and for a further answer the défendant set 
up matter in défense by wa.y of justification, and also matter by way of dé- 
fense in mitigation of damages in the eVent that the plaintifC should be held 
entitled to recover. 

The matter in justification was, in substance, tbat the plaintiff at the tUnes 
iiientioned in the complalnt was in the employment of the said Sierra Blue 
Lakes Water & Power Company and had an interest in the alleged water 
rights owned by said company, contingent upon the sale of said water rights 
to the city and county of San Francisco; that there was a great dlsparlty De- 
tween the water rights ciaiined to be owned by the said Sierra Blue Lakes 
Water & Power Cpmpany and the water rights actually owned by it, and be- 
tween the aniount of water clalmed to be available therefrom to thé city and 
county of San Francisco in the event It purchasèd the same and the amount 
whlch would actually be available therefrom in the everit of sueh purchase; 
(hat the clàims of the said Sierra Blue Ivàkes Water & Power Company and 
its président were at ail of said tlïnes grossiy exaggerated, and that said 
sebeme and effort of that company and Its président to sell said Water 
rights to the city and county of San Francisco was at ail the times mentloned 
a gross fraud, in the sensé that the claims of said company and of the said 
président were grossly exaggerated, and that there was a great dlsparlty be- 
tween the water rights clalmed to be owned by the said company and the 
rights actually Owned by It and betweeh thé amount of water clalmed to be 
available therefrom and the amount actually available. 

The matter set up in défense in mitigation of damages was, In substance, 
that pWor to the publication of the article set up In thè complalnt the défend- 
ant had been informed tbat the plaintifC had asserted that the coist of de- 
veloping a supply on the Mokelumne river would bè "much less than that of 
thè Hetch Hetehy project"; that défendant had been further informed that 
other compétent engineers had reported^ niifavorably upon the claims of the 
Sierra Blue Lakes Water & Power Company,; that défendant had been fur- 
ther informed that plaintiff had stated that he had prepâred, instigated, and 
•mkà respoBslble for ail statements and charges made by the président of the 
Sierra Blue Lakes Water & Power Company in his telegrams to the Public 
Lands Committee of thè House of Représentatives, ana that plaintifC in a 
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telegram dated June 14, 1913, to William Kent, a member of the House of 
Représentatives, and in another telegram dated June 23, 1913, to the Chair- 
man of the Public Lands Committee of the House of Représentatives, had stat- 
ed that he had been appointed Consulting Engineer by the Sierra Blue Lakes 
Water & Power Company; that défendant had been further informed that 
the chairman of the Advisory Board of Army Bnglneerg had stated in a let- 
ter to the Honorable William Kent that the board believed that an estlmate 
o( 128,000,000 gallons dally was about ail that could be eounted on from Mo- 
kelumne river unless existlng water rights were purchased at great expense 
and unless the land tributary to the river were deprived of water from this 
source for irrigation; that défendant had been further informed that, as 
against this finding of the Advisory Board of Army Engineers, the plalntifC 
had reported to the chairman of the Public Iiands Committee of the House ot 
Représentatives that 350,000,000 gallons daily of pure water could be economi- 
cally supplied to San Francisco from said Mokelurane river, and that the tak- 
Ing of the same would not conflict with any irrigation interests. The défend- 
ant further alleged that, in the article in question, where it charged that the 
Sullivan- Aston, scheme was a gross fraud, it did not intend to charge or 
assert that the Sierra Blue Lakes Water & Power Company or the said Sul- 
livan or the said Aston wei-e knowingly engaged in the perpétration ol 
a gross or any fraud, but'intended merely to charge and assert that by rea- 
son of the disparity between the clalms of the company and of Sullivan and 
Aston and the findings of the Advisory Board of Army Engineers and other 
compétent engineers, and the Committee on Public Lands of the House of 
Représentatives, said scheme was objectively a gross fraud. 

The case was tried before the court and a jury, resulting in a verdict and 
judgment against both défendants and in favor of plaintifC In the sum of 
$2,800 as compensatory damages. 

Défendants allège error in the admission of certain évidence. 

Garret W. McEnemey, of San Francisco, Cal. (John J. Barrett and 
Andrew P. Burke, both of San Francisco, Cal., of counsel), for plain- 
tifïs in error. 

Jacob M. Blake, of San Francisco, Cal., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
1. This action was brought by the plaintiff to recover damages from 
the défendants for the defamatory publication set out in the state- 
ment of facts. It is alleged in the amended complaint that the publica- 
tion was made with "the design and intent," among other things: (1) 
To destroy plaintiff's "réputation and character for honesty and in- 
tegrity; and (2) to hold him out to the people of the United States 
and elsewhere as being devoid of honesty and integrity and by reason 
of an alleged business association with a man stigmatized as a 'thief 
and 'who ought to be in the penitentiary' ; (3) as being unworthy of 
any personal or professional trust or confidence; and (4) to injure 
him in his good name, réputation, business, occupation, and profes- 
sion." The answer of the défendant Hearst and the amended answer 
of the défendant Examiner Printing Company denied ail of the al- 
légations of the amended complaint save such allégations as were 
therein expressly admitted. The allégations referred to above were 
not admitted, and therefore became issues in the case requiring proof 
to establish them as facts supporting the cause of action. The bur- 
den of proof was on the plaintiflf to prove the material facts in his 
complaint not admitted by the défendants' answers. 



464 238 FEDERAL REPORTEE ' 

Section 2053 of the California Code of Civil Procédure provides as 
folio ws : 

"Evidence of the good character of a party is not admissible in a civil ac- 
tion * * * until the character of such party * * * ; bas been im- 
peached, or unless the issue Involves hls character." 

The plaintiff came into court with his gênerai good character estab- 
lished by the statute, and it may be conceded that the statute was stiffi- 
cient for that purpose, and that évidence was not admissible upon that 
issue, until the character of plaintiff had been impeached or put in is- 
sue by the answers. We think that ail the allégations of the complaint 
relating to the character of the plaintiff for honesty and integrity were 
placed in issue by the answers, but we pass the question of the plain- 
tiff's gênera] character (clauses 1 and 2 of the allégations of the com- 
plaint, as above stated) without comment^ to take up the question of 
the plaintiff's prof essional character (clauses 3 and 4 of the allégations 
of the complaint, as above stated), which was manifestly the charac- 
ter of plaintiff involved in the defamatory publication. Let us make 
this perfectly clear. 

In the complaint, the publication is charged as referring to "the 
statement of the plaintiff and the said Sullivan that the said Mokelumne 
sources of water supply were reasonably available and adéquate for 
ail présent and reasonably prospective needs of said city bf San Fran- 
cisco and the adjacent bay cities." This was not the statement of an 
ascertained fact upon which personal veracity could be made an is- 
sue, but was a professional statement, based upon professional skill, 
and whethër it was to be accepted as true or not would necessarily dé- 
pend upon the plaintiff's professional character and his réputation for 
truth and veracity as an engineer. 

The published article then proceeds to impeach the plaintiff's pro- 
fessional integrity by the charge that: 

"It (the statement) has only one foundation in fact, and that foundation 
Is the letters of this man Sullivan, whom we proved in the hearlngs in the 
House to be a thlef and a man who ought to be in the penltentiary." 

The publication contained the further charge : 

"During the Senate Committee hearing it came ont that much of the In- 
spiration for gross and careless aspersions made on the city of San Francisco, 
the arniy engineers and engineers generally, came from tvi'o men named Sul- 
livan and Aston, who had pretended to hâve an opposition water supply to 
sell to San Francisco. 

"But at the House hearing It had been so thoroug'hly developed that the 
SuIUvan-Aston scheme was just a gross fraud that Mr. Johnson got very an- 
gry when Sullivan was referred to as his friend, though he admltted receiv- 
ing tlie information on whicii he had attacked the.Hetch Hetchy project as a 
bad jobbery from SuUivaH's man, Aston." 

That the question at issue was the plaintiff's pro-fessional good name, 
réputation, and character for honesty ànd' integrity as an engineer, 
as distinguished from his personal character as an ihdîvidual, is further 
made plain by the amended answer of the défendant Examiner Print- 
iûg Company in the matter set up as a défense by way of justification. 
In this answer it is alleged that there was a great disparity between 
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the water rights claimed to be owned by said Sierra Blue Lakes Water 
& Power Company and the water rights actually owned by it, and 
between the amount of water claimed to be available therefrom to the 
city and county of San Francisco, in the event it purchased the same, 
and the amount which would actually be available therefrom in the 
event of such purchase; that the claims of the Sierra Blue Lakes Wa- 
ter & Power Company were at ail of saidtimes grùssly exaggerated; 
and that said scheme and effort of said company to sell said water 
rights to the city and county of San Francisco was at ail of the times 
mentioned a gross fraud, in the sensé that the claims of said company 
were grossly exaggerated, and that there was a great disparity between 
the rights claimed to be owned by said company and the rights actually 
owned by it, and between the amount of water claimed to be available 
and the amount actually available. The claim of the company hère 
attacked was based upon the report of plaintifï as an engineer, and 
whether this report was worthy of belief or not depended upon his 
character as an engineer for honesty and integrity. 

In the amended answer of the défendant Examiner Printing Com- 
pany setting up matter in défense by way of mitigation of damages, 
the report of the plaintifï was brought forward to impeach his pro- 
fessional réputation and character for honesty and integrity on the 
charge that he had reported to the chairman of the Public Lands Com- 
mittee of the House of Représentatives that 350,000,000 gallons daily 
of pure mountain water could be economically supplied to the city 
and county of San Francisco from the said Mokelumne river without 
conflicting with any irrigation interests; whereas, the défendant had 
been informée that compétent engineers, whose names are given in the 
answer, had reported unfavorably upon the claims of the company, and 
that the chairman of the Advisory Board of Army Engineers had 
stated that the estimate of 128,000,000 gallons daily was about ail 
that could be counted on from the Mokelumne river unless existing 
water rights be purchased at great expense and unless the land tribu- 
tary to this river be perpetually deprived of water from this source 
for irrigation. Whether this project would supply to the city and 
county of San Francisco 350,000,(XX) gallons of pure mountain water 
daily, or whether it would supply only 128,000,000 gallons daily, was 
a question to be determined by the professional skill of an engineer ; 
and whether Congress would accept one or the other of thèse estimâtes 
would necessarily dépend upon the character of the engineer making 
the estimate. If his professional character for honesty and integrity 
was good, his estimate might receive favorable considération ; if it 
was not good, it would be rejected as unworthy of considération. It 
was in this situation of the controversy that the publication appeared 
in the défendants' paper. It could hâve but one effect, and that was 
to impeach the plaintifif's professional character for honesty and in- 
tegrity, and that it was so intended is distinctly stated by the défend- 
ant in its answer ^that, in the article in question where it charged that 
the Sullivan-Aston scheme was a gross fraud, it did not intend ta 
charge or assert that the Sierra Blue Lakes Water & Power Company 
or the said Sullivan or the said Aston were knowingly engaged in the 
2.38 F.— 30 
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perpétration of a gross or any f raud, but intended merely to charge 
and assert that, by reason of the disparity between the daims of the 
Company and of Sullivan and Aston and thé findings of the Advisory 
Board of Army Engineers ànd other Compétent engineers and the Pub- 
lic Lands Committee of the House of Représentatives, said scheme 
was objectivély a gross fraud. ' 

We find, ithen, from thé pleadings, that a distinct issue was pre- 
sented as to plaihtiff's professional character and as to the truth and 
veracity of his reports as an engineer, and upon that issue the burden 
was upon the plaintiff. The plaîntiff, to prove his case against the 
défendants, offered in évidence the déposition of one William J. Wil- 
sey, who testified that he had employed the plaintiff to make an engi- 
neering report upon the hydroélectric and irrigation project in Cali^ 
fomia knbwh as the Sierra Elue Lakes Water & Power Company. 
A report arid supplemental report were made to the witness by the 
plaintiff for use exclusivély in making a sale in Europe. The witness 
was then asked this question: 

"Q. 18. State whether or not you Itnow the generar réputation of Taggart 
Aston In the engineering world, meanlng thereby among consultlng engineers 
and among construction engineers and those engaged lu promotlng and con- 
structing engineering projects in this country and in Europe, or ineither of 
said countrles, for the truth and veracity of his reports as a Consulting en- 
gineer." 

The question was objected to as immaterial, irrelevant, and incom- 
pétent. The court overruled the objection, and the witness answered: 
"Yes, I do." The witness was then asked : 

"State what Mr. Aston's réputation is in the partlculars inqulred about in 
interrogatory No, 18, in any or ail of the quarters aforesaid.". 

The question was objected to as immaterial, ir relevant, and incom- 
pétent. The court overruled the objection, and the witness answered: 

"From ail the information that I hâve been able to secure regarding Mr. 
Aston, both in America and in Europe, his réputation has been first-clasa." 

The défendant contends that the admission of this testimony offer- 
ed by the plaintiff in support of his case in chief was errer under the 
provisions of section 2053 of the California Code of Civil Procédure, 
supra, and cites Davis v. Hearst, 160 Cal. 143, 185, 116 Pac. 530, 
54^, where the Suprême Court of California, speaking through Mr. 
Justice Henshaw, said: 

"The court allowed evl<îencé upon the hearing of plalntlfE's case in chief 
to the effeet that he bore a good réputation. That affirmative évidence of 
gbod réputation in advance of any attack upon it by défendant is inadmissi- 
ble, is supported by a practlcal unanlmity of authority" — citlng numerous 
cases. : 

There is no question but that the law of the state is hère correctly 
stated; but, as we think, we haye cleariy shown it does not meet 
the issue in the présent .case, where the plaintiff 's professional char- 
acter was involved and the truth and veracity of his reports as a 
Consulting engineer had been put in issue by the défendants' answers. 
In this aspect of the case, we think the testimony was clearly ad- 
missible. 
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[2] 2. But there is another ground for admitting this testimony: 
The plaintifif alleged in his complaint that he had been damaged by 
this pubHcation, and the gênerai déniai of the défendants in their 
answers placed the question of damages in issue. In Turner v. 
Hearst, 115 Cal. 394, 398, 47 Pac. 129, 130, the action was for 
damages for libel. The publication purported to be an account of 
difficulties existing between Lotta, an actress, and Turner, the plain- 
tifif, who was a lawyer. In the account it was stated that Lotta had 
caused Turner's arrest upon a criminal charge, and that "thç case 
was compromised, together with the settlement of. several thousand 
dollars in notes, given by the Plumas county lawyer to the actress." 
In that case, Mr. Justice Henshaw, speaking for the court and re- 
ferring to évidence of plaintiff's standing in his profession, said: 

"It was not error for the court to allow proof of the extent of plaintiff's 
practice. Plalntiff was a lawyer engaged In the practice of his profession. 
The words of the publication being admittedly llbelous per se, and affectlng 
plaintiff's standing In his profession, it was proper for the jury, In estlmating 
the gênerai damages to which plalntiff was thus entltled, to know his posi- 
tion and standing in soclety, and the nature and extent of his i)rofesslonal 
practice. 'General damages,' in an action where the words are llbelous per 
se» are such as compensate for the naturel and probable conséquences of the 
libel, and certainly a natural and probable conséquence of such a charge 
against a lawyer would be to injure him in his professlonal standing and 
practice." 

In Press Pub. Co. v. McDonald, 63 Fed. 238, 242, 11 C. C. A. 
155, 26 L. R. A. 53, Judge Lacombe, for the Circuit Court of Appeals 
for the Second Circuit, reviews the authorities upon this question 
and holds that in a civil action for libel plaintiff's social standing 
may be shown in the évidence in chief as bearing on the question 
of damages; and in Morning Journal Ass'n v. Duke, 128 Fed. 657, 
661, 63 C. C. A. 459, the same court followed its previous décision, 
holding that in a libel suit it was not error to admit évidence of 
plaintifif's réputation as to his social and business standing. In 
the first case, the court cites Foot v. Tracy, 1 Johns. (N. Y.) 52, where 
Chief Justice Kent, discussing this question, said: 

"In assesslng the damages, the Jury must take into considération the gêner- 
ai character, the standing, and estimation of the plalntiff In soclety; for it 
wlll not be pretended that every plalntiff Is entitled to an equal sum for the 
worth of character. The jury hâve, and must Inevitably hâve, a very large 
and libéral discrétion in apportlonlng the damages to the rank, condition, and 
character of the plalntiff ; and they must hâve évidence touching that condi- 
tion and character, so as to hâve some guide to thelr discrétion." 

In that case, Mr. Justice Thompson said (1 Johns. p. 47): 

"It cannot be Just that a man of intamous character should, for the same 
llbelous matter, be entltled to equal damages wlth the man of unblemlshed 
réputation; yet such must be the resuit unless , character be a proper subject 
of évidence before a jury. • • • 

"As the légal intendment is that the action is brought to repalr an in jury 
done to a person's character, tn the estimation of the public, the jury must 
be left very much in the dark in maklng a just réparation in damages with- 
out being furnlshed with some data by whlch to estima te its value and sus- 
ceptibility of injury. Though the inqulry into gene;ral character may be^ 
in some measure, vague and uneertain, and in some cases may lead to abuses, 
yet I hâve adopted it ûs being the least objectionaWe course, Such inquiries. 
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may be legally made of wltnesses as to enable the jury Justly to appreciate 
the sources from whlch they form thelr opinion of the gênerai character of a 
party, and thereby prevent very great evil or imposition." 

The appellant contends that the law of thèse cases is not applicable 
to the présent case for the reason that there is a distinction between 
social standing and gênerai réputation ; but we are unable to dis- 
tinguish any substantial légal distinction that would admit testimony 
concerning the réputation of the plaintiff in his social standing and 
exclude testimony concerning the réputation of the plaintiff in his 
professional standing. We do not think there is any such distinction, 
and we are of opinion that the évidence was admissible upon the 
question of damages. 

[3] 3. Plaintiff, for the purpose of proving matter alleged in the 
complaint by way of inducement as an explanatory introduction to 
the main allégations of the complaint, offered in évidence copies of 
the Arizona Gazette of July 7, 1913, the Evening World-Herald of 
Omaha, Neb., of July 7, 1913, and the Herald Republican of Sait 
Lake City, of July 8, 1913, containing articles of the same gênerai 
character relating to charges made by Sullivan, président of the 
Sierra Blue Lakes Water & Power Company, before the House Pub- 
lic Lands Committee, of chicanery, suppression of report, and po- 
litical bias of the engineers in the interest of the Hetch Hetchy Proj- 
ect for supplying San Francisco with water. It was objected that 
the articles were immaterial, irrelevant, incompétent, and hearsay. 
They were admitted over the objection of the défendants. It was 
stated by the plaintiff that they were introduced in évidence to »x- 
plain to the court and jury the meaning of the matter charged as 
libelous in the defamatory publication, which they did. The articles 
had no prejudicial bearing upon the défendants' case and had no réf- 
érence to the truth or falsity of the alleged libel. For example, in 
the publication under the heading, "Thief with the Nature Lovers," 
there was the following statement attributed to a Congressman : 

"I want to State hère and now that I hâve read this literature put out by 
thèse people. It has only one foundation in fact, and that foundation is the 
letters of this man Sullivan, whom we proved in the hearings in the House 
to be a thief and a man who ought to be in the penitentiary." 

The "literature put out by thèse people" and the "hearings in the 
House" are both explained by way of inducement in the articles ad- 
mitted in évidence; but this explanation did no more than make the 
charge intelligible to the court and jury. We see no objection to the 
évidence. 

[4] 4. C. E. Grunsky was produced as a witness on behalf of the 
défendant. He testified on direct examination: That he was a civil 
engineer who had practiced his profession since 1878; that during 
the years 1912 and 1913 he was asked by the board of supervisors 
to take charge of work that had been in progress in the city engi- 
neer's office by Mr. Manson, who was then city engineer, and who 
by reason of illness was for a time incapacitated ; that in connection 
with this work he was asked by Mr. Freeman, who had been called 
in to take charge of the water supply investigation of San Francisco, 
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to make a number of studies relating to quite a number of sources of 
supply, Eel river, Feather river, Yuba river, Stanislaus river, Mokel- 
umne, and others, as various possible sources of vi^ater, indicated by 
the Board of Army Engineers to the city as désirable of investiga- 
tion; that he made use of the information that was in the city en- 
gineer's office, put a number of assistants at work, and gathered the 
information together, formulated reports upon thèse various sources 
of supply, and finally submitted them to the Army Engineers; that 
his investigation included what is known as the Mokelumne river 
and the properties of the Sierra Blue L,akes Water & Power Company. 

Upon cross-examination this witness was asked when this report 
was turned in. The question was objected to by the défendant, which 
objection was overruled, and the witness answered: "The report was 
delivered very late." It appears that the report included a statement 
of the run-off from Alameda creek proper of the Spring Valley Wa- 
ter Company, then supplying water to San Francisco, but the report 
was not in fact submitted to the Advisory Board of Army Engineers. 
It was, however, brought out at a hearing before the Secretary of 
the Interior upon the complaint of a représentative of the Spring 
Valley Water Company that there was such ■ a report in existence. 
It was objected to this évidence that the letters and telegrams of 
Sullivan and plaintiff to the House Committee of Congress claimed 
that a report prepared by Assistant Engineer Bartell had not been 
delivered to the Board of Army Engineers, and that it was because 
of the charge that this last report had been suppressed that défend- 
ants charged the plaintiff and Sullivan with having made gross and 
careless aspersions on the city of San Francisco. But the defamatory 
publication was not so limited. The charge was gênerai, and the 
subject-matter was gênerai. The question was whether the city had 
submitted ail of the data that was available to enable the Board of 
Army Engineers to détermine ail the sources of water supply suf- 
ficient for the présent and reasonably prospective needs for the city 
of San Francisco and the adjacent bay cities. The Spring Valley 
Water Company was then engaged in supplying San Francisco with 
water, and the run-off of Alameda creek was a source of supply for 
that Company. 

The question was pointedly devetoped when the plaintiff called in 
rebuttal the witness William Bade, who was présent at the hearing 
before the Secretary of the Interior and who was asked whether or 
not at that hearing anything came out with référence to the suppression 
of any engineering reports which had been prepared for or on behalf 
of the city of San Francisco. The question was objected to by the 
défendants as extending the scope of the inquiry beyond the alleged 
suppression of the Bartell report. The court, in passing upon this ob- 
jection concerning the admissibility of this testimony, said : 

"But this is the situation: The question hère is whether this Bartell re- 
port was suppressed ; your witnesses hâve ail testifled that they alïorded to 
that Army Board — because that board represented the Secretary of the In- 
terior; — ail of the data that was available for the purpose. If it should ap- 
pear in rebuttal that sonie data was suppressed, the jury would not be 
bouiid by thelr statements that they aflorded ail that was material in the mat- 
ter of the Bartell report." 
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The testimony, we think, was properly admitted as tending to show 
that there was a suppression of data which should hâve been submit- 
ted to the Board of Army Engineers to enable that board to perform 
its duty. 

5. The plaintiff charged in his amended complaint that the defama- 
tory matter had been published by the défendants with express malice. 
As tending to prove this charge, plaintiflf intfoduced in évidence the 
testimony of three witnesses who, on November 5, 1913, at a meeting 
of the Civiç Center I^eague held in the St. Francis Hôtel in San Fran- 
cisco to discùss the Hetch Hetchy water supply, heard the plaintiff 
make a speech in which he charged the suppression of the Bartell re- 
port; and testified that M. M. O'Shaughriessy, the city engineer, was 
présent and stàted that Bartell was merely one of 150 assistants. He 
appears to bave been silent as to the tfuth of the charge. The copy 
of the Examiner of November 6, 1913, coritaining an account ôf the 
proceedings of the Civic Center Eeague meeting, was introduced in 
évidence, from which it appeared that plaintiff's name was not men- 
tioned in the article, nor were any of his stàtements reported or re- 
f erred to. The def amatpry article was published in Washington on 
December 2, 1913, or less than a mpnth later than the Civic Center 
League meeting and the report of its proceedings by the San Francisco 
Examiner on November 6, 1913. It is contended that the omission 
from theSan Francisco, Examiner of any référence to plaintiff's stàte- 
ments before the Civic Center League upon a matter of suçh vital im- 
portance in the investigation tended to prove malice on the part of the 
défendants. : J3ut whether it did, or not, does not now appear to be 
material. The yerdict of the jury was for compensatory damages only^ 
which, under the carefully prepared instructions of the court to which 
no objection was taken, was in effect a finding against the plaintiff that' 
the publication was actuated by malice ; or, in other words, the find- 
ing of the jury was in effect a spécifie finding that the publication was 
without malice. We dp not think there , was error in admitting the 
testimony ; but, if there were, it would not now justify the court in 
reversing the judgment. 

6. The plaintiff introduced in évidence, over the objection of the 
défendants, testimony of William J. Wilsey to the effect that the plain- 
tiff was in his employ, and that the reports made by the plaintiff to the 
\vitness concerning the properties ofthe Sierra Blue Lakes Water & 
Power Company were not made for the purpose of selling the proper- 
ties to the city,Qf San Francisco, but for offering them for sale in Eu- 
rope. It was charged in the article complained of that: it had come out 
in the hear:ing before the Senate Committee that muçh of the inspira- 
tion for gross and careless aspersions made on the city of San Fran- 
ciscOj the Army Engineers, and engineersgenerally, came from two 
men named Sullivan and Aston who had pretended to hâve an opposi- 
tion water sppply ^o sell to San Francisco, and that it had been thor- 
oughly developed at the House hearings that the Sullivan-Aston scheme 
was just a gross fraiid. The testimony was relevant to that issue and 
to the questions arising from the inference to be drawn from thé charge 
against the plaintiff. 
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7. The court permitted the witness Sullivan to testify, over the 
objection of the défendants, that he had expended on the property of 
the Sierra Blue Lakes Water & Power Company in construction and 
other Works about $100,000. This testimony tended to prove that the 
property was of substantial value, and that it was not a gross fraud, as 
charged in the publication. 

8. It is objected on behalf of the défendant Hearst that there was no 
évidence Connecting him with the publication complained of. In the 
course of the trial, the plaintifï offered in évidence the article in the 
San Francisco Examiner of November 30, 1913. The article was 
headed : 

" 'Examiner' to Publish Water Bill Edition in Washington. Hetch Hetchy 
Measure to Hâve Support of Spécial Issue Printed and Circulated Tomorrow 
Throughout the East. . Stupendous Task Is Resuit of Idea Conceived by W. 
R. Hearst and Carrled Out by Hlm and Able Staff of Lieutenants." 

The article commences with the statement: 

"Under the personal supervision of Mr. William R. Hearst a spécial slxteen- 
page édition of the San Francisco 'Examiner' wIU be printed and published 
in Washington to-morrow." 

This statement was substantially repeated in other places in the arti- 
cle. It was objected by counsel for the défendant that this statement 
in the Examiner did not bind the défendant Hearst. The objection 
was overruled by the court, with the statement that the article was 
"admissible with respect to one of the défendants" (the Examiner 
Printing Company). "The other," said the court, "is to be governed 
by an instruction, which the jury may understand now, that the state- 
ments therein, unless there is something to show that Mr. Hearst is 
connected with this fellow défendant in some manner, the jury will 
confine its considération of this article to the other défendant." At 
the close of the case, no reques.t was made on behalf of the défendant 
Hearst to instruct the jury to find for the défendant on the ground that 
there was no évidence Connecting him with the publication, and no 
argument was made to the jury on behalf of either défendant. The 
court, in its instructions to the jury, referring to the défendant Hearst, 
said : 

"As to the défendant William Randolph Hearst, the flrst question for the 
jury will be whether he made or was responsible for the publication of the 
article in question ; and if you flnd that he either advised, directed, or Insti- 
gated the publication, then he is responsible for It the same as if he hlmself 
had made it. If you flnd hlm responsible for the publication, then the ques- 
tion will be, as with the other défendant, whether the statements published 
were true. If they were true, there is no ground of recovery ; if they were 
false, then, as with the other défendant, he would be responsible for such 
damages as the Jury may award agalnst him. Whether he is responsible for 
the publication may be made to appear either by direct évidence of the fact 
or by circumstances warranting the Inference Of such fact. As to both de- 
fendants, the burden is upon the plaintlfC to make out this case entitling 
hlm to recover by a prépondérance of the évidence; that is, by évidence 
which satisfies the jury that to some extent It is stronger and more satis- 
factory as a basls of thelr verdict than that which is opposed to It." 

No exception was taken to this instruction of the court. If this 
instruction was not justifiéd by direct évidence of the fact or by 
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circumstances warrantîng the inference of such fact, the attention 
of the court should hâve been called to it at that time. Failing to 
do so, it must be presumed that there was direct évidence of the fact 
or circumstances warranting the inference of such a fact, and that 
the question was properly submitted to the jury for its considération. 

[5] 9. The court admitted, over the objection of the défendants, 
certified copies of sworn statements required: by the Act of Congress, 
of August 24, 1912, to be filed with the Postmaster General by the 
editor, publisher, business manager, or owner of every newspaper, 
magazine, periodical, or other publication, setting forth the names 
and post office addresses of the editor and managing editor, pub- 
lisher, business manager and owner of such pubHcation. 37 Stat. 
553, c. 389. In thèse statements the name of William Randolph 
Hearst is the only name given as the owner holding more than one 
per cent, of the total stock of the San Francisco Examiner, the Los 
Angeles Examiner, the Atlanta Georgian, the Chicago Evening Amer- 
ican, the Boston American, and the New York Evening Journal. The 
purpose for which thèse certificates were offered in évidence was 
stated by counsel for the plaintiff to be to show the connection of 
the défendant William Randolph Hearst with those newspapers. The 
objection is now made that the évidence showing that the défend- 
ant William Randolph Hearst was a stockholder' in the défendant 
corporation in no manner tendèd to prove that he was directly or 
even remotely connected with the publication complained of . This 
objection is made hère fur the first time. We think it comes too 
late. It should hâve been made in the court below. The objection 
that the testimony was immaterial, irrelevant, and incompétent, was 
the only objection made in that court. The attention of the court 
should hâve been called to the spécifie objection now urged upon the 
court against thèse certificates, so as to give the other side fuU op- 
portunity to obviate it at the time, if under any circumstances that 
could hâve been donc. 

In Wood V. Weimar, 104 U. S. 786, 795, 26 h. Ed. 779, the ob- 
jection' to a deed read in évidence in the trial court was that it was 
incompétent, immaterial, and irrelevant. In the Suprême Court it 
was objected that the attestation of the recorder of deeds of the cor- 
rectness of the transcript was not certified to be in due form. Chief 
Justice Waite, for the Suprême Court, saîd: 

"This was not the objection made below, and It cornes: too late hère. 
There the attention of the court was called only to the competency, material- 
Ity, and relevanoy of the deed; hère to the i form of the authentication of the 
copy. The rule is universal that nothlng iWhlch occurred in the progress of 
the trial can be assigned for error hère, unless it was brought to the atten- 
tion of the court below^" ' 

In Noonan v. Caledonia Mining Co., 121 U. S. 393, 400, 7 Sup. 
Ct. 911, 915 (30 Iv. Ed. 1061), Mr. Justice Field, for the court, said: 

"The rule is universal that where an objection Is m gênerai (immaterial, 
irreleva;nt, and incompétent) as not to Indicate the spécifie, grounds upon whlch 
It is made, it is unavaillng on appeal, unless it be of such a character that 
it could not hâve been obvlated at the trial. The authorities on this point 
are ail one way. Objections to the admission of évidence must be at such a 



HENDBIOKSON V. APPERSON 473 

spécifie eharacter as to Indieate dlstinctly the grounds upon whlch the party 
relies, so as to glve the other slde full opportuiiity to obviate them at the 
tlme, if uuder any cirçumstances that can be done." 

In District of Columbia v. Woodbury, 136 U. S. 450, 10 Sup. Ct. 
990, -34 L. Ed. 472, Mr. Justice Harlan annoimces the same rule, 

^'It has therefore been often held," sald Mr. Justice Harlan for the court 
in Sparf & Hansen v. United States, 156 U. S. 51, 57, 15 Sup. Ct. 273, 275 (39 
Ij. Ed. 843), "that an objection to évidence as Irrelevant, immaterlai, and In- 
compétent, nothing more being stated, is too gênerai to be con^déred on er- 
ror, If in any possible cirçumstances it could be deemed or could bè made rele- 
vant, material, or compétent." 

Under thèse authorities, the objection made by counsel for the 
défendants, isnot sufficient with respect to the évidence in question. 

Finding no error in, the record, the judgment of the court below 
is affirmed. . 



HENDRICKSON, County Judge, et al. v. APPERSON. 

(Circuit Court of Appeals, Slxth Circuit. December 15, 1916.) 

Nos. 2947-2951. 

1. CouNTiES <g=194 — Coi.m;ction of Taxes — Construction or Statute. 

Ky. St. § 4131, as amended by Act March 15, 1906 (Acts 1906, e. 22, art. 
8, § 3 ; Ky. St. 1915, § 4131 [,S]), by providing that a county collector of 
taxes "shall only be required to give bond for and coUect such taxes or 
moneys as may be * • * provided for in the order of the county 
court appointing hlm," by Implication imposes upon the county court the 
duty of certlfying to the coUeetor ail county tax levles and providing for 
their collection. It cannot fairly be construed to empower such court to 
appoint two or more collectors, and to provide for the collection by each 
of such levies only as the court shall see fit. 

[Ed. Note. — For other cases, see Counties, Cent. DIg. § 308; Dec. Dlg. 
®=»194.] 

2. HioHvi'AYS <g=>128 — County or State Tax — Construction of Statute. 

By tvpo acts of the Kentucky Législature (Acts 1914, ce. 86, 87 ; Ky. 
St. 1915, §§ 4356\v, 4356x) a system of state highways Connecting county 
seats is established, and provision is made to raise by taxation monéy to 
be used In their construction or reconstruction. The second act further 
provides that "any road constructed or reconstructed under the provi- 
sions of this act shall forever hereafter be a county road and the duty 
of keeping the same in repalr devolves upon the fiscal court of the 
county." Held, that a tax levled by a county, to be used in connection 
with state funds in the construction or reconstruction of certain of sucu 
roads, is a county, and not a state, tax, and is eoUectible by the county 
collector. 

[Ed. Note. — For other cases, see Highways, Cent. Dlg. § 385 ; Dec. Dlg. 
<S=»128.] 

In Error to the District Court of the United States for the Western 
District of Kentucky ; Waher Evans, Judge. 

Separate mandamus proceedings by Lewis Apperson by Elizabeth 
Creager, by Hugh S. Gardner, by Mildred E. Hocker, and by the 
Steriing Land & Inves tment Ck)mpany against W. T. Hendrickson, 

" — — 1 : ■ . 

<g=:3For other cases see same topic & KEY-NUMBER In àll Key-Numbered Digests & Indexes 
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Judge of Taylor County Court, and J. D. Jones, W. H. Bennett, A. 
W. Miller, Iv. Morgan, Ruel Eads, and T. E. Wise, Justices of the 
Peace of Taylor County, Ky. From judgments granting the writs, 
défendants bring error. Affirmed. 

The following is the opinion of Walter Evans, District Judge: 

The plaliitlfï*,s demurrer to the défendants' ànswer raises questions whlch we 
hâve ofteû considered and declded In tlie course of thé many years of UUga- 
tlon growlng out of the bondéd indebtèdness of Greea and Taylor countles, 
respectlvely, incurred by each In'ald of the construction of a certain railroad. 
The indebtèdness of both countles Is allke, it grew out of the same railroad 
situation and simllar législation, and the character of the résistance made by 
each county agalnst tie payment of the debts has been the same. We hâve, 
thereforfe, quite a setUed Jurisprudence In this connection, at least so far as 
this court Is ooncerned, The valldlty of the , Indebtèdness must be regarded 
as havlng been settled by the décision of the Suprême Court In Greeli Coun- 
ty V. Quihlan, 211 U. S. 582, 29 Sup. Ct. 162, 53 L. Ed. 335. 

The routine steps takeu In reslstlng payment after the valldlty of the in- 
debtèdness had been settled by the décision of the Suprême Court hâve been 
practleally uniform and as foUows: First. A contest upon the valldlty of the 
bonds belng hopeless, the flrst résistance appears when a writ of mandamus 
Is appUed for, requlring the fiscal court to make a levy of taxation to pay the 
debt. Second. Falllng to prevent the wrlt of mandamus, and after the taxa- 
tion has been levled and proceedings for Its collection hâve begun'by put- 
tlng or trylng to put tax books in the hands of the sherifC, that offieer elther 
refuses to quallfy, or, havlng quallfled, reslgns. Thlrd. A collector of state 
taxes Is then- appolnted separately, whlch, uuder the law of Kentucky, Is ad- 
missible, Fourth. A collector of county taxes is then appolnted, who usually 
refuses to ■accept the office if he Is requlred to coUect taxation tO: pay the 
railroad debts at the same time and under the. same bond taken from him 
for the collection of the otlïer county taxation, or he reslgns if that requlre- 
ment is made after he has qualifled. < 

This brlngs the créditer to a standstlU. It vf&s perçelved, hovirever, that 
the county could not coUect taxes for paying its other llfibllltles, especially 
the taxes necessary to pay the salaries of its offlcers, unless a collector should 
be appolnted, and so an attempt became customary to place ail the assess- 
ments for county purposes in the hands of tlje collector, except that whieh 
levied taxes for ttie payment of the railroad bonds, and a credltor ownlng those 
bonds would flnd it impossible to obtain a resuit favorable to hîmself If he 
could not hâve the taxation for his beneflt levied and eoUected slmultaneously 
vflth the other taxation by the collcfctor, aiid, as we thought one county debt 
was as sacred as another, we enforced the Kentucky statute. The county offl- 
cers who wanted thelr salaries paid usually found that they could be elected 
more easily if they opposed the payment of the bonded indebtèdness- Thelr 
appeal to the splrit whlch demanded a répudiation of the bonded indebtèd- 
ness usually secured them popular favorj and it was very plain that, if the 
taxes for the salaries of the ofHcers and taxes for the payment of the ordinary 
county expenses could ail be coUected, and those necessary tP pay the rail- 
road bonds could be left out, things would move quite ,satisfactorily to those 
who deslred to répudia te the county's bonded indebtèdness. We dld not con- 
cur in this plan, and concluded that this state of case should not be tolerated, 
inasmuch as the bonded Indebtèdness has !?een found by the Suprême Court to 
be a valld one. So it became our habit, under section 4131 of the IÇentucky 
Statutes, to require the county or fiscal court, whlchever had contrôl of the 
matter, to make an assessment coverlng ail, and to require that the collector, 
under such clrcumstances, should coUect ail allke, or else collect none; tind 
in order to aceompllsh this, our writs of mandamus would require that there 
should bé exacted from any sherifC or collector who coUected county taxation 
a bond wMch would include allke an obligation to coUect the levy for the rail- 
road bonded indebtèdness and the taxation for ordluary county expenses, In- 
clùding salaries of offlcers. In this way, and in this way only, could the cred- 
Itors who held the bonds of the county hâve anythlng but a mère nominal 
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remedy. Without such a requirement the collecter would coUeet money to 
cover ail the other county expenses, and its offlcers, who got their salaries, 
mlght laugh at such of its creditors as had taken its bonds. The proper local 
court was also required, when appointing a coUector of county taxes, to make 
hls appointment cover ail alike. 

Section 4131 of the Kentucky Statutes provided a remedy to meet this sit- 
uation, and in several instances in the course of this litigation we hâve here- 
tofore endeavored to enforce that remedy in the vi'ay Indicated. ïhe Court 
of Appeals in Commonwealth, etc., v. Wade's Adm'r, etc., 126 Ky. 791, 104 S. 
W. 965, had construed that section, and in our proceedings we hâve foUowed 
that construction. It afforded a good remedy for the creditors vrho held the 
county 's bonds. But at the instance of the tvi^o counties named the Législa- 
ture of the state in 1906 (Sess. Acts 1906) amended section 4131 by adding 
thereto the following words: "But such collector shall only be required to 
give bond for and collect snch taxes or moneys as may be mentloned or pro- 
vided for in the order of the county court appointing him." In Commonwealth, 
etc., v. Moody, 150 Ky. 571, 150 S. W. 680, the Court of Appeals upheld the 
amendment. In this case we are asked to accept and to foUow that construc- 
tion. We hâve been asked heretofore to do so, and hâve declined, and must 
again décline upon grounds similar to those controUing us in previous cases, 
though if the amendment to section 4131 of the Kentucky Statutes is to be 
applied only to debts whieh arlse In the future, we see no reason vvhy it might 
not be enforceable as to them. But as to any indebtedness which existed prior 
to the amendment of 1906, as the indebtedness in this case did, we must disre- 
gard that amendment and will briefly state our rea.sons for this conclusion: 

The meaning of the language of a state Constitution or a state statute, as 
ascertained by décisions of the court of last resort of that state, Is always ac- 
cepted by the fédéral courts as bindlng upon them. Sô are décisions of such 
courts as to the validity of state législation under the provisions of the state 
Constitution. But the fédéral courts are not bound by the décisions of any of 
the state courts as to the validity of a state statute, if the validity of such 
statute is challenged upon tlie ground that it is viola tive of the Constitution of 
the United States. Thèse propositions are so familiar as to require no cita- 
tion of authorities. The fédéral Constitution forbids a state to enaet any law 
which impairs the obligation of a eontraet, The remedy for enforcing the con- 
tract is essentially a part of the eontraet itself. If a remedy is provided 
when the eontraet is created, it ma.y indeed be changed, but only on condition 
that one equaliy efl5cient and equally available Is substituted. In this instance 
the amendment to section 4131 of the Kentuclfy Statutes took away the only 
efficient remedy left the holder of any of the bonds of Tayior county, and, 
instead of providing another equally efficient, left tli'ose creditors heipless, or 
at least dépendent upon the caprice of the county court. It is so plain that 
this cannot be constitutionally doue that we have felt constrained to hold 
that the creditors who held the railroad bonds of the county were entitled to 
the remedy as it existed previous to the passage of the amendment of 1906, 
and especially as section 4131 which gave that remedy had been upheld in 
Commonwealth, etc., v. Wade's Adm'r, 126 Ky. 791, 104 S. W. 965, above re- 
ferred to, whicli was decidod in 1907, but in an action which arose before 1906. 
Of course, school taxes (which the Kentucky Court of Appeals has held to be 
state taxes) will not be affetted by this ruling, but wili be excepted f rom it, as 
will be shown in the judgment herein. 

It is insisted that the road taxation provided for in the act approved March 
24, 1914 (Acts 1914, p. 441), is a state tax, and stands upon the same footing 
as the school tax. So far as thé taxation of 5 cents on the $100 provided for 
in section 4 of that act is concerued, the contention Is sound, and we cannot 
and shall not, by our judgment in this case, interfère with that taxation or 
its collection ; but section 21 of the same act provides that any road con- 
structed or reconstructed under its provisions shall forever be a county road, 
and "the duty of keeping the same in repair devolves upon the fiscal court 
of the county to be niainteined ont of the gênerai county fund as provided by 
law, and ail other powers and duties respecting such road shall be imposed 
upon and Invested in the said fiscal court." This act refers to state aid roads, 
which constitute only a small per cent, of the county roads. The expeuse of 
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malntaining the roads not aided by the state is, of courf?e, a county matter. 
It is thus qulte clear that the taxation imposed by the fiscal court of a county 
for the purpose of constructlng or reconstructing roads is a county expendi- 
ture, and not a state indebtedness, and, consequently, that the school tax dé- 
cision bas no bearing upon the question. 

The demurrer to the answer is sustalned, and if the défendants do not an- 
swer further, or manifest a désire to do so, judgment, as prayed for, will 
be entered. 

Helm Bruce, of Louisville, Ky., for plaintiflfs in error. 

W. O. Harris, of Louisville, Ky., and Lewis Apperson, of Mt. 
Sterling, Ky., for défendants in error Apperson and Sterling L,and 
& Inv. Co. 

L,. A. Faurest, of Elizabethtown, Ky., for défendants in error 
Creager, Gardner, and Hocker. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. It is hère sought to reverse five judgments ïn 
mandamus. They were rendered in separate cases, which involved 
the same questions and were decided at the same time. The proceed- 
ings in error were heard togéther hère and are passed upon in this 
opinion. The plaintifïs in error constitute the fiscal court of Taylor 
county, Ky., and the peremptory order in each case in terms requires 
them and their successors, if any, in office : (1) To convene the court 
at stated times in 1916, 1917, and 1918, and to levy a tax upon the 
taxable pfoperty of the county, payable in three annual installments, 
sufficient in the aggregate to pay certain unsatisfied judgments which 
the défendants in error had severally recovered against the county; 
(2) to place the appropriate tax bills for collection under each levy 
in the hànds of the sherifï, and his successor, if any, in office ; and, 
upon failure of the sherifï to qualify, the order in each instance di- 
rects (3) the county judge, and his successor, if any, in office, consti- 
tuting the cOunty court, to take steps necessary to collect such tax 
when appointing a collecter of taxes. 

[1] The cases, except as to a road tax, are controlled by the dé- 
cisions of this court in Tucker v. Hubbert, 196 Fed. 849, 117 C. C. 
A. 365, and Graham v. Quinlan, 207 Fed. 268, 124 C. C. A. 654, un- 
less error was committed, as counsel claim, in the décision in Graham 
v. Quinlan. The contention is that we there erroneously construed 
the décision in Commonwealth v. Moody, 150 Ky. 571, 150 S. W. 
680, touching the efïect of an amendment made March 15, 1906, 
to section 4131 of the Statutes of Kentucky. Acts 1906, p. 153,, § 3; 
2 Ky. Stat. (Carroll Ed.) 1915, § 4131(3). The error so claimed con- 
cerns a further portion of each order. Thèse orders also provide in 
substance that when the county judgé^ or his successor, if any, in of- 
fice, shall appoint a collector of taxes, he shall embrace in the order 
of appointment a direction to the officer tO' collect in addition to the 
usiJal levies of taxes also the levies to pay the judgments mentioned, 
find shall exact of the collector a single bond to secure collection of 
ail the levies. Each order, however, excepts any levy madé by the 
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fiscal court for school purposes, and also "the five cents on each one 
hundred dollars of state revenue for the construction of public roads." 

In Graham v. Quinlan, 207 Fed. at page 272, 124 C. C. A. 654, we 
considered the décision in the Moody Case, and we do not see any 
sufficient reason to change the views we there expressed, either as 
to that décision or the effect of the amendment of 1906. It is true 
that the amendment in terms relieves the collector of any duty "to 
give bond for and collect" taxes not "mentioned or provided for in 
the order of the county court appointing him." Before the amendment 
no spécial certification of the county levy was required to be made to 
the sherifï or collector in order to make the tax collectible by either; 
it was the duty of each to take notice of levies made by the fiscal 
court, and to collect and apply the taxes ; and the f ailure of either to 
do so rendered the defaulting officiai responsible under his bond. 
Commonwealth v. Wade's Adm'r, 126 Ky. 791, 801, 104 S. W. 965. 
The amendment was in form appropriate to ameliorate this condi- 
tion at least as to the collector. It relieved him, as well as his sure- 
ties, from the péril of overlooking existing levies; but the language 
fails to indicate any purpose to do more than this, save only to im- 
pose upon the county court a duty of certification of levies when 
appointing a collector. The amendment did not change the purport 
or effect of any levy itself. A tax levy impprts a necessity for its 
existence and a purpose to collect it. The power to impose a tax 
would be futile in the absence of effective means for its collection. 
Upon the sheriff's failure to qualify, the county judge, in his capacity 
as the county court, is empowered to appoint a collector of taxes; 
and the amended section, by clear implication, devolves a duty upon 
the county court exercising this power to provide in its appointing 
order for the collection of the existing county tax levies. This, as 
it seems to us, is the natural import and meaning of the amended 
section in its entirety, and, consequently, is expressive of the légis- 
lative intent. 

It is insisted, however, that the amendment empowers the county 
court to appoint two or more collectors, and to mention or provide 
for the collection of such taxes, and such only, in the several orders 
of appointment, as the court shall deem fit; and, aside from the road 
t£ix before alluded to, this is the effect of the only défense hère of- 
fered. It is particularly to be noticed that no objection is made to 
the portions of the peremptory orders that require levies to be made 
to pay the unsatisfied judgraents. The complaint is that the orders 
coUectively, as well as separately, restrict the county court to the 
appointment of a single collector with a single bond. Certainly the 
words comprised in the amendment itself do not in terms vest aUy 
appointing power. The right to appoint a plurality of collectors of 
taxes ought to be traceable to some distinct législative authority. The 
only language expressly creating the power of appointment is con- 
tained in the old portion of section 4131 and remains unchanged; 
and, as already indicated, the construction which that language re- 
ceived in the Wade Case, 126 Ky. 799, 104 S. W. 965, limiting the 
power of appointment to a single collector to collect the. county rêve- 
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nue, including atty spécial assessment, ought to be followed, unless 
the décision in the Moody Càèe requiresa différent construction. The 
only issue involved in the Moody Casé was whether Moody, who had 
been appointed as a spécial tax collector a'fter the amendtnent of 1906, 
was responsible for fàilure to collèCt a tax not mentioned in his order 
of appointment. Plainly,' this did not call for a construction of the 
appointing power ; it concerned only the effect of omission tô men- 
tion a particular tax in ah appointing order. It is clearly to be in- 
ferred from the records in the instant casés, not to speak of the 
records in Tucker v. Hnbbert and Graham v, Quinlan, that no per- 
son would accept an appointment and fljrnish à bond, with responsible 
sureties, to coHect simply and sOlely a tax levy to pay thesé judg- 
ments ; in short, the logic of the interprétation urged in béhalf of 
plaintiffs in error is to impute to the I^egislature a purpose to sanc- 
tion répudiation of acknowledged county indebtedness. We cannot 
accept this view. We cannot bèlieve that languàge appropriate to 
requiré certification of tàx levies to a tax colléctOr for the protection 
of himself and his sureties was intèhded àlsô to justify multiplying 
collectors and distributing the items ôf levy arriong them at the will 
or the caprice of thè appointing officiai. ' 

The complâîiît at bôttom is not that the services in themselves att 
too great fôr à single' côllectof^ it is that they are affected by the 
existence of bîtter opposition to payaient bf thèse uiisatiSfied jùdg- 
ments. The circumstance that such. hostility prevails in a particular 
county'against a single item of its tax levy cannbt stand as â war- 
rant for severance of thé levy. The statute is a gênerai laW, and 
must hâve uniform opération throughout thé state. The plaintiffs 
in error Cannot be héard bbth to concède the levy to pay thésè judg- 
ments to be right and affirm its collection to be wrong. Simple jus- 
tice and gopd conscience, as also thé làw, require provision tb bé rriade 
for a single agéncy and guaranty'to collect this taie as a unitàry por- 
tion of the regular county levy; and if collection of those portions 
of the lèvy which thé taxpayers' are willing to pày cannot be effected 
in this way, the fault must lié with thé cbunty itself. ' Our conclu- 
sion, of course, renders it unnecessary to consider the question détér- 
mined bélow whethèr the efféct of thé amendment was to destroy an 
existing remedy, without substituting bnè equaUy efficacioùg, tb en- 
force collection of the judgments, and So operated to impair the cort- 
tracts. 

[2] It remains to consider whether thé road tax to which allusion has 
been made is a state tax, and not a county tax. Hère again counsel 
lay stress upbn the question of collectotship. If the tax is a county 
tax, its collection will fall within the province of the county tax 
coUéctor; but, if it is a state tax, its collection must be made throùgh 
the state tax collector, who appears tp hâve been appointed by the 
county court January 24, 1916. The road tax is one of the items 
of the gênerai county levy, to wit: 

"That thlrty-flve cents on eaçh one hundred dollars, as assessed ând, equal- 
Ized for taxation for the year 1916, be used for building bridges and malntaln- 
ing the county roads of Taylor county for the year 1916, four thousand six 
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hundred dollars ($4,600) be used In connection with like sum from thfe state 
for the purpose of continulng the work on the state loads in the aforesald 
county, which ère now under construction." 

It is the item of $4,600 thus provided for that is in dispute. The 
statutes that are pertinent hère were enacted by the Législature of 
Kentucky on March 24, 1914; and since the first act is dépendent for 
its exécution upon the second, the two acts must necessarily be con- 
sidered together. One is entitled "An act declaring certain public 
roads a System of public state highways, and public works of the 
state of Kentucky." The other statute is entitled "An act to create 
and establish a system of public state roads and to provide for the con- 
struction and maintenance thereof ." Acts 1914, pp. 440, 441 ; 2 Ky. 
Stat. (CarroU Ed.) 1915, §§ 4356w, 4356x. The first of thèse acts 
provides that the System of highways to which it in terms relates 
shall consist of roads Connecting county seats of adjoining counties 
within the state, and also county seats of state border counties with 
those of adjoining counties in the adjacent states. The second act 
invests the commissioner of public roads with gênerai supervision of 
ail public roads and bridges that "are being constructed, improved or 
maintained in whole or in part by aid of state money," and would 
seem to include roads designed to connect county seats provided for 
in the first act (subsections 1 and 2 of second act). Further provision 
is made for raising money through taxation for the purpose of fur- 
nishing such state aid and for apportioning the money among the 
several counties applying for state aid. It is not necessary to recite 
the détails of the second act, since it distinctly provides (subsec- 
tion 21): 

"Any road constructed or reconstructed under the provisions of thls act 
sbflll fore ver tereafter be a county road and the duty of keeplng the same In 
reimlr devolves upon the fiscal court of the county to be maintained out of the 
gênerai county fund as provided by law, and ail other powers and dutles re- 
spectlng such road shall be Imposed upon and inyested In the sald fiscal 
court." 

Thus the plan, considered as an entirety, would seem to provide for 
state aid of county roads rather than county aid of state roads. It 
is true that both of thèse acts in gênerai terms call the roads there 
mentioned "public state highways," yet this is consistent with the 
spécifie provision, just quoted, which expressly invests every such 
road with the characteristics of "a county road," and provides for their 
maintenance later by the several fiscal courts of the counties. It 
was manifestly quite as compétent for the lawmaking body to pro- 
vide that thèse highways should each be a county road as it was to 
provide that they should receive state aid. Ail public roads are in 
one sensé state highways, since the gênerai rule is to provide for 
their construction, improvement and repair throùgh local agencies 
created in pursuance of législative enactment; but hère the purpose 
to treat thèse highways as local roads is distinct. It results, we think, 
that taxes levied, as hère, by county agencies, are county taxes, and 
are to be collected by the county tax collectors. 

We discover nothing in the statutes in question which would pre- 
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yent any' bf th'e çounties f rom ' seçuring such state aid uridfer levies 
and collections of taxés màde through purely county agericies. In- 
deed, the facts alleged in the pleadings of the instant cases, and by 
gênerai demiirréràdmitted, set out a plan to secure state àid under 
thèse statutes through appropriation and use ofthe $4y6(X) in dis- 
pute. The planirelates to "the improvement of thi'ee (named) roads," 
which are designed to Gonnect the county seat of Taylorr. county with 
the county seafs of certain adjoiriing çounties. : The aid sought is 
under an arrangement alleged to hâve been made with its officiais 
whereby ' the state is to ; contribute a like sum ($4,600) for the same 
object. In other words, the total sum of $9,200 is intended to be se- 
cured and applied towàrd the improvement of thèse roads. Unless 
the desired aid is to be obtained in this way, it cannot under the prés- 
ent records be secured. If the plan of Taylor county had been to 
issue bonds. under the actssufficientto. procure the total sum desired 
($9,200), and to use the money in the improvement of the three roads 
before applying for state aid, the county might, after execiiting the 
plan, hâve secured state aid to the same extent as it now proposes, 
and then hâve applied the sum so received from the state to ordinary 
county objects (Mitchell v. Knox Gounty Fiscal Court, 165 Ky. 543, 
550-553, 177 S. W. 279); and this tends strongly to support the 
conclusion that the road tax in question is a county tax, and not a 
state tax. 

The claim of analogy between the instant tax and an ordinary school 
tax f ails. The road tax originates with the fiscal court ; the school 
tax, with the board of éducation. The object of the road tax is to 
construct or improve county roads; the object of the school tax is to 
procure and support an exclusively state System of public schools. 
City of lyouisville v. Commonwealth for School Board, 134 Ky. 488, 
494, 121 S. W. 411; Ramsey v. County Board of Education, 159 Ky. 
827, 831, 832, 169 S. W. 521. 

It foliows that the judgment in each of the cases must be affirmed, 
with costs. 



OKEAT LAKES TOWING CO. v. SHENANGO S. S. & TRANSP. CO. et al. 
(Circuit Court of Appeals, Sixth Circuit. Jaauary 2, 1917.) 

No. 2871. 

1. TowAGE <g=12(l) — Relation and Dtjties of Tow to Tuo. 

It Is the duty of a steamship In charge of tugs, but réady to asslst them 
with her.steam if called upou, to conform to and proniptly obey the signais 
of the tugs, 

[Ed. Note.— For other cases, see Towage, Cent. Dlg. §§ 24-26 ; Dec. DIg. 
<©=>12(1).] 

2. Towage <©:=15(2)— Injury to Tow— Pbesumption of Négligence of Tcgs. 

A collision between a steamship and a break wa ter, whtle being maneu- 
vered by tugs in a restricted harbor, ralse^ against the tugs a presump- 

<@=»For other casea see same topic & KEY-NUMBEK In ail Key-Numbered Digests & Indexes 
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tlon of négligence, and the burden of proof is upon them to show tliat 
they exerdsed due care. \ . ■ 

[Ed. Note.— For other cases,' see Towage, Cent Dlg;'§§ 34-36 ;' ée'e.- t>lg; 

<S=15(2).] • , ■ ,: ', ■■*•,; ■ 

8. ToWAhE <©=3ll(7) — INJUEY TO TO-W— LtABILITT OF TtTGS. 

Two tuî,'s, enKsged In turning a large steamshlpln a small harbor- tn- 
closed by breiikwaters, both hcld In faiilt for a collision b«tween the 
steamer and a breakwater for négligent hajidling of the vessel. 

[Ed. Note. — For other cases, see Towage, Cent Dig. 5 10; Dec. Dlg. 

<S=>11(7).] V. 

4. Collision (©=>9.'>(2)— Steamsiiips M-ineuvering in Ha.bbob — Négligent 
Hanuling by Tugs. 

The steauiship Sheiiango, 600 feet long, while being turued by two tugs 
In a siuall harbor Inclosed by breakwaters, to pass from one pler to ari- 
othc-r, had her steni grounded on the broken stone at the foot of one of 
the breakwaters, and her bow was then pushed.arcund by one of the 
tugs until It came Into collision with tlie pteaniship Rensselaer, whkh b:\(i 
just entered the harbor -and was proceedingto a pler on the other siUe. 
Held, that nelther of the steamshlps was in fault; the Shenango belng 
whoUy In charge of the tugs, and; the Retisselaer havlng sutticient rooui to 
pass safely to her pier If the tugsprope'rly maneuvered the Shenango, on 
which she had a right to rely, but that both tugs were In fault for the 
collision for négligent handling of their tow. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. §§ 200-202; Dec. 
Dig. <S=95(2).] 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Ohio; John H. Clarke, Judge. 

Suit in admiralty for collision by the Shenango Steamship & Trans- 
portation Company, owner of the steamer Shenango, against the Great 
Lakes Towing Company, owner of the tugs Reidenbach and Sunol, and 
the Pittsburgh Steamship Company, QVi?ner of the Steamer Rensselaer. 
Pétition of the Pittsburgh Steamship Company against the Gfeat Lakes 
Towing Company, and cross-libel of the Pittsburgh Steamship Com- 
pany against the Shenango Steamship 8f Transportation Company. 
Decree in favor of both steamship companies against the towing Com- 
pany, and that company appeals. Affirmed. 

H. D. Goulder and T. H. Garry, both of Cleveland, Ohio, for appel- 
ant. 

O. D. Duncan, of New York City, and G. B. Marty, of Cleveland, 
Ohio, for appellee Shenango S. S. & Transp. Co. 

H. A. Kelley, of Cleveland, Ohio, for appellee Pittsburgh S- S. Co. 

Before WARRIMGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

HOLLISTER, District Judge. The ultimate question involved is 
upon whom the responsibility rests for injuries to the steamers Shen- 
ango and Rensselaer, growing out of collisions in the harbor at Ash- 
tabula, Ohio, resulting from maneuvers in which thèse vessels and the 
tugs Reidenbach and Sunol were engaged at about 9:30 p. m., July 
25, 1910. _^ 

®=9For other cases née same tapie & KEY-NUMBER In ail Key-Nmnberëd Dlgetits £ Indexes 
238 F.— 31 
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The harbor at Ashtabula is of "artificial construction, and, because of 
its breakwaters and tjie, projection of docks into the harbor, affords 
a restricted area within which large vessels may maneuver. The in- 
serted diagram, foUowing thegoverament chart, with some additions, 
shows the important physical features referred to in the discussion. 




The Shenango, 607 f eet over ail, 58 f eet beam, in water ballast, 
drawing 7 feet forward and 16 feet 8 inches aft, lay with her bow 
up the Ashtabula River, at dock No. 10. Below her at the same dock 
lay the Stariton, 530 to 540 feet long, projecting slightly beyond the 
noTthem end of the dock. Both vessels carried adéquate electric 
lights. The night was clear, though dark, and there viras little or no 
wind. 

The Rensselaer, 476 feet long, 50 feet beam, and beayily Jaden with 
iron ore to a draft of 19 feet, was slowly approaching the harbor f rom 
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the lake, with the purpose of proceeding to the slip of the Lake Shore 
& Michigan Southern Railway. 

The Shenango, wishing to go to dock No. 11, whistled for tugs. 
The Sunol and Reidenbach responded. The former tied to her stern, 
and the latter to her bow, with a lïne, 50 to 60 f eet long. The Shenango, 
with steam up, placed herself in çljarge of the tugs and did not at 
any time use her steam, except to assist in clearing the Stanton, and 
for signaling, and in one other opération, to be d«scribed. She was 
strictly in tow. To accomplish the purpose of the contemplated move- 
ment, it was necesSâry for the Shenango to be backed sufficiently into 
the harbor so that in the winding process she would clear the shallow 
water northward of the stone ridge ; eare being taken that her bow 
should be free of the northwest corner of the dock at the east of the 
river. 

With the exercise of proper care, though the limits of opération 
were narrow, there is no reason y/hy the Shenango could not hâve 
been winded while the Rensselaer was entering into the harbor and 
proceeding to her slip. In such a harbor vessels maneuver at close 
quarters, even to the extent sometimes of rubbing jagainst eaçh other, 
The Shenango and the Rensselaer knew the harbor, and the tugs were 
intimately acquainted with it. 

From the greatly conflicting testimony taken more than iour years 
af ter the occurrence, it may f airly be gathered that, at or about the 
time of beginning the winding process, the Sunol blew an alarra blast 
of three whistles,, foUowed by a similar and louder blast fropi the 
larger whistle of the Shenango. The tugs and the Shenango knew the 
Rensselaer was near the entrance of the harbor. Whether at first 
the Rensselaer distinguished ■ the lights on the Shenango from the 
many lights at the dock as she looked in from the entrance is imma- 
terial, for she knew from the signais that a movement ofa vessel in 
the harbor was contemplated, though she may not, at first, haye known 
its purpose. There was no other vessel than the Shenango and the 
tugs moving in the harbor, and the Rensselaer knew that the move- 
ment in progress meant that either a vessel was operating in the har.bor 
or was coming out of it. If it were the latter, there was plenty of 
room for passing within the 400 feet between the two piers at the 
harbor mouth; so that there was no reason why she should not pro- 
ceed into the entrance, slowing down so far as^to only maintain her 
headway. This she did. She then knew, from the stern lights of the 
Shenango and the lights on the tugs, that a winding process was in 
progress westwardly, in which case she knew there was sufficient ropm 
for her to proceed along the easterly breakwater to her destination, if 
the winding process was properly carried out. 

Events followed in rapid séquence. The entire time between the 
beginning of the Shenango's movement and the collision between her 
and the Rensselaer was probably less than 10 minutes. Distances were 
short, and the ships were long. 

The Shenango proceeded into the harbor, pulled stern foremost by 
the Sunol; the Reidenbach with taut tow line guiding the bow out 
of the river, now on one side and now on the other. At or about 
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the tiiTie the Shenango's bow had cleared the corner of the dock to 
the east, the Reidenbach, with her stem agaînst the side of the Shenan- 
go and at a distance of the length of her tow line from the Shenango's 
starboafd' bow, ptished with àll her powef . She was a powerful boat. 
Meanwhile the Rensselaer was procèeding into the harbor at about 
right angles to its entrance, and at about midway, or a Httle east of 
midway, of the piers. 

The Sunol was pulling the stern df the Shenango around south- 
wardly. This movement, with the strong' pushing force of the Reiden- 
bach, drove the Shenango's bow of hght draft rapidly to port, perhaps 
as niuch as three miles an hour. The captain of the Sunol, apprêciat- 
iiig for the fîrst time how closely the maneuver as carried out by him 
and the Reidenbach was bringing the stern of the Shenango to the 
westerly breakwater, signaled to the Shenango to go ahead at full 
speed. She responded quickly and put on full powef, but it wâs too 
late to pfevent the grounding of her stern iipon the submerged broken 
stohe of thè bfeakwater at a point from 25 to 50 feet from the break- 
water itself: There her propeller and adjacent underparts were seri- 
ousiy dâmagèd and the engines were stopped. 

Whether or not a forwârd moverrient was given the Shenango, by 
thus putting on full steam for the purpose, may not be known certainly 
from thé testimony; but therè is strong évidence tending to show 
that, af ter striking, she slid ofï the bottom, and there is every proba- 
bility thât the eflfect of her action was a forward movement, though 
not of many feet. Whatever the distance was, the movement took 
place at a critical time, éspecially when the point at which the vessel 
struck the breakwater and the pushing of the Reidenbach are con- 
sidered. From ail the testimony, that point must be fixed nearer to 
600 feet from the end of the west pier than 800 feet, and it probably 
was not much more than 600 feet. Meanwhile the Reidenbach was 
pushing against the Shenango's bow as hard as she could. 

The Rensselaer, after clearing the east pier, putting her helm harda- 
starboard, procecded to port at full speed, a proper maneuver, which 
necessarily caused her stern to swing southwardly while her bow bore 
eastwardly of the knuckle at the north end of the easterly dock, and 
the light on the west pier showed over her stern. The swinging bow 
of the Shenango came into collision with the starboard side of the 
Rensselaer at about midships, and the vessels scraped along each other 
until'clear; each being injured. 

Thèse facts are in substantîal compliance with t\ie findings of Judge 
(now Mr. Justice) Clarkè, with whom we are in full accord, and there 
is no occasion for applying the rule which authorizes the adoption of 
facts found by the trial court wheh thé testimony is conflicting, unless 
the fihding is clearly against the weight of the évidence. 

When the Shenango grounded on the ripraps of the breakwater, 
she lay about east and west. Her bow continued to swing northwardly, 
and, at the time of colliding with the Rehsselaer, must hâve been cer- 
tainly as far east as the line projected northwardly from the north- 
westérly Corner of the easterly dock. It is probable that hér bow 
was even f urther east than that, and at or near the point marked "A" 



GKKAT LAKES TOWING CO. V. SHENANGO S. S. & TRANSP. CO. 485 

on the chart, something over 500 f eet south of the entrance, and some- 
thing less than 800 feet north of the corner of the easterly dock. The 
weight of évidence puts her bow there, and in a position to inevita- 
bly bring about a colhsion with the Rensselaer. 

In the court below there was apparently no serions claim made by 
either the Rensselaer or the owner of the tugs that the Shenango was 
blameworthy, although in the pétition of the Rensselaer that claim was 
made. Hère the claim is reiterated, and the appellant, for the first 
time, joins in it, although admitting that the Shenango was "in many 
respects a dead ship," and, while still contending that the entire fault 
was on the Rensselaer, the appellant takes the position that, "if there 
is a disposition to hold that the pushing of the Reidenbach on the bow 
of the Shenango contributed to the accident, then the blâme should not 
fall on the Reidenbach, but should fall on the Shenango for not notify- 
ing the Reidenbach to cease." 

Thus there were two accidents to the Shenango, variously described 
as from 10 to 35 seconds apart, and it cannot be doubted that the col- 
lision with the breakwater grew out of the conduct of the tugs, with- 
out relation to the présence of the Rensselaer, or to any of her move- 
ments. That accident would bave happened if the Rensselaer had not 
been there. It was well said by Judge Clarke, concerning this situa- 
tion, that: 

"Since it is not contended by any party to this suit that the collision with 
the Rensselaer at the bow of the Shenango occurred until after the ship had 
struck upon the wall of the breakwater, and since there is no movement of 
the Shenango described other than the wînding process, exeept an attempt to 
drive her ahead almost at the moment of the collision with the breakwater 
wall, which effort came too late to be of service, it seerhs very clear that the 
movement resulting in her going upon the wall was due entirely to the ac- 
tion of the tugs unaffeeted by the approach of the Rensselaer, and unafCected 
by any action on the part of the Shenango." 

[1] The Shenango was in charge of the tugs, ready to assist with 
her steam if called on by them to do so. It was her duty to conform 
to, and promptly obey, the signais given her. The Margaret, 94 U. 
S. 494, 496, 24 L. Ed. 146; Rebstock v. Gilchrist Trans. Co., 132 Fed. 
174, 176 (D. C.) ; The W. G. Mason, 142 Fed. 913, 914, 74 C. C. A. 
83 (C. C. A. 2). 

[2] Admitting that the Shenango would not be relieved of ail of 
the responsibility attending a reasonabiy prudent master conscious of 
a danger he might avert even while being towed, yet there is nothing 
in the record to even suggest a fear on the part of those in her charge 
that her stern was in danger of collision with the breakwater. That 
collision, under the circumstances, raised against the tugs a presump- 
tion of négligence (The Webb, 14 Wall. 406, 414, 20 L. Ed. 774; The 
W. G. Mason, 142 Fed. 913, 915, 74 C. C. A. 83 ; The Kalkaska, 107 
Fed. 959, 47 C. C. A. 100) ; and the burden of proof is upon both the 
tugs to show that they exercised due care (In. & Sea Coast Co. v. 
Toison, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 270; Rose v. Ste- 
phens & Condit Trans. Co. [C. C] 11 Fed. 438; The W. G. Mason, 
142 Fed. 913, 915, 74 C. C. A. 83). 
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[3, 4] The Sunol had the lead, and her negligence-was gross. The 
Reidenbach, also, cannot escape the charge of négligence with respect 
to both collisions. Her captain did not even notice what the draft of 
the Shenango was, and, although he was working on the same side 
of her as was the Sunol, says he did not see the Sunol that night. He 
had no idea how near the breakwater the stern of the Shenango had 
reached, and says he did not hear the signais between the Sunol and 
the Shenango just before she grounded at the breakwater. He knew 
the harbor well, and if he had been a:ttentive he would hâve known 
that the Shenango was too far down the harbor for safety, knowing, 
as he did, how rapidly the space for turning fellaway at the north. 
Both tugs were to blâme for the first collision, and a considération 
of air the facts leads to the conclusion that both were to blâme for the 
second also. 

That the officers of the Rensselaer, proceeding into the harbor in 
the Usual way for the opération in which she was engaged, did not 
apprehend any danger, is clear ; for, as poihted out by Judge Clarke, 
they did not change thé course of their ship from what it would hâve 
been if the Shenango had not been in the vicinity. He also shows, ir^ 
respective of the testimony of the first maté of the Shenango, that the 
tugs were relied on to do their duty ; that "what they did is consistent 
only with the existence of the conclusion in their minds that theré 
was no danger of a collision between the ships if the tugs did what 
was éxpeèted of them." 

Surely the respective masters of thèse ships had no reason tp sup- 
pose that thé winding process would be carried out by the tugs in a 
way dangerous to their vesséls, and, still less, that the opération would 
be perfoririéd so carelessly as to ground the Shenango's sterii at the 
breakwater. Thèse ships were well mahned, and the officers of each 
were on the lookout. As it was, the Rensselaer nearly cleared the 
Shenango. It is no excuse for the captain of the Reidenbach to say 
that the bow of the Shenango, towering above him, stood in the Wây 
of his seeing the Rensselaer, and that he did not hear her signal that 
she intended to take the course she pursued, because the opération of 
pushlngthe Shenango's bow àround did not begin until her bow was 
clear of the easterly dock, and, prior to that, in guiding the bow out 
of the river, he knew, or ought to hâve known, that the Rensselaer was 
at the entrance of the harbor for the purpose of coming in. He heard 
the éxchange of the alarm signais between the Shenango and the Sunol 
at about the time the winding process began. Apparently he thought 
his sole duty lay in pushing the bow of the Shenango around as fast 
as possible, and he was thoughtless or regardless of every other con- 
sidération. He says he did not see the Rensselaer until her bow shot 
past the Shenango's bow. Even so, unless he was pushing too hard, 
he could hâve backed on his short tow line and controlled the course 
of the Shenango's bow with his powerful tug. He attempted to do 
so and failed, because the impetus he had given the Shenango's bow 
was tOo great to be overcome in the short time between seeing the 
Rensselaer's bow and the time the Shenango's bow struck the Rens- 
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selaer about midships. Not only was a part of the entire movement 
of the Shenango in his charge, but it was his duty to see to it that he 
did not take his tow into a situation of danger. Spencer on Mar. Coll. 
p. 270. 

Assuming he did ail he could to prevent the accident at the moment, 
yet "this will not excuse him, if, by timely measures of précaution, the 
danger could hâve been avoided." The Syracuse, 12 Wall. 167, 172, 
20 L. Ed. 382. It will not do for him to say that the first mate of the 
Shenango, standing near her bow and apprehending no danger, should 
hâve notified him of the Rensselaer's proximity; for he either knew, 
or ought to hâve known, that fact. His heedlessness was similar to 
the lack of attention of the captain of the tug Abbott to the bridge in 
Great Lakes Towing Co. v. Masaba Steamship Co., 237 Fed. 577, — 
C. C. A. , decided by this court December 5, 1916. 

The duty sought to be laid upon the Rensselaer of waiting outside 
the entrance until she saw what the movement inside was to be, for 
which several shipmasters gave testimony, cannot be arbitrarily laid 
down. The testimony f ell far short of estabUshing a custom, and such 
a duty could only be said to exist under circumstances requiring a 
prudent master to appreciate it. We see no reason why the Rensselaer 
should not hâve proceeded as she did, whether the Shenango in fact 
intended to come out of the harbor, or only make the maneuver of 
winding in it. 

It is claimed, too, that the Rensselaer, after signaling her intention 
and receiving no response, as was the fact, should, under the rules, 
hâve waited until the failure to respond was explained, and would, by 
so doing, hâve avoided the collision. The answer is that she did not 
need a response to her signal when she saw what the maneuver inside 
the harbor was. See The New York, 175 U. S. 187, 201, 20 Sup. Ct. 
()7, 44 L. Ed. 126, and cases there cited. 

The appellant would hâve the Reidenbach absolved in any event, 
likening the case ta The W. G. Mason, 142 Fed. 913, 74 C. C. A. 83, 
which is in a number of respects like this, having the features of com- 
mon ownership in the tugs and their joint service in the common en- 
terprise. There one of the tugs was exonerated because she was 
acting independently in what she did. That case was considered and 
distinguished by this court in Thompson Tow. & Wreck. Ass'n v. Mc- 
Gregor, 207 Fed. 209, 214, 124 C. C. A. 479. Whether or not this 
court would, in a similar case, adopt the rule established by the Sec- 
ond Circuit in the case of The W. G. Mason, need not be decided, be- 
cause this case differs f rom that in the essential feature that hère the 
tug sought to be exonerated was at fault. 

The District Court exonerated the Shenango and the Rensselaer, and 
laid responsibility for the collision upon the two tugs. We think this 
was right. 

The decree below will therefore be affirmed at the appellant's costs 
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GRAHAM MFG. ÇO, et al. V. DAVY-POCAHONTAS COAI. CO. 

(Circuit Court of Appeals, Foui-th Ctfèult. November 29, 1916.) 
No. 1442. ' ■ 

1. Bankbvptçt i®=92— Involui^tabï Proceedings — Motion to Dismiss Peti- 

Tioi*— Effect. 

A motion to disniiss a petttloii for' involuntary banl^ruptcy Is In the 
nature pt: a deniurrer, anû in deterraining It tlie facts alleged in the péti- 
tion wiil be . congidered true. 

{Ed. Note.— For otlier cases, see Banliruptcy, Cent. Dig. §§107, 108, 133- 
. 136; Dec. Dlg. ®=>92.] 

2. Bankrupïcy ®=»81(1) -«■ Involiintaky PîjbcEEniNGS — Pétition — Suffi- 

OIENCy. 

A pétition for involuntary bankruptcy, wliicli alleged tbat défendant 
was Insoivent, ,and that within four nionths preceding the iiling of the 
pétition the défendant, while InsolTent, eommitted an act of banliruptcy in 
that, being insoivent, It applied for a receiver for Its property, Is sutfieient 
togive the court jurisdiction, though It does not set forth the évidence 
upon which it relies to establlsh those facts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 113-116, 125; 
Dec. Dig. ®=581(1).] 

3. Bankruptcy <S=»63 — Act of Banicbuptoy — -AppointmeNt of Receiver — 

Application by Corpobate Officeb. 

Wliere an insoivent corporation, against which a eredltors" suit was 
brought In, the state court, procured the appointment of a receiver therein 
by an answer and cross-blll filed in tlie name of its président, who v^as a 
défendant, and who with one otHer stockholder owned the majority of the 
stock and controlled the corporation,; the corporation applied for the ap- 
pointment of the receiver within the act of Congress (Act July 1, 1898, c. 
541, 30 Stat. 544) niaking that an act of bankruptcy; it not being neces- 
sary that the application be by a bill or cross-bill filed in the name of 
the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <®=63.] 

4. Bankruptcy <S=20(1) — Involuntary Proceedinosi — Jukisdiction — Con- 

teol by State Court. 

The fact that a state court had assumed jurisdiction over the property 
of an insoivent corporation in a credltors' suit more than four months be- 
fore the filing of an involuntary pétition in bankruptcy against the cor- 
poration does not deprive the bankruptcy court of jurisdlctlon, where 
the application for the appointment of the receiver in that suit, which was 
the act of banruptcy relied on, was made within four months of the flling 
of the pétition ; the bankruptcy court's Jurisdlctlon being exclusive and 
suprême. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. <s=320(l).] 

Appeal from the District Court of the United States for tiie Southern 
District of West Virginia, at Charleston, in Bankruptcy; Benjamin F. 
Keller, Judge. 

Involuntary proceeding by the Graham Manufacturing Company and 
others, as petitioners, against the Davy-Pocahontas Coal (Sompany. 
From a judgment granting the alleged bankrupt's motion to dismiss the 
pétition, petitioners appeal. Reversed. 

<S=ïFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Charles Markell, of Baltimore, Md. (George S. Couch, Jr., and 
Brown, Jackson & Knight, ail of Charleston, W. Va,,, Jacob France, 
France, McLanahan & Rouzer, and Haman, Cook, Chesnut & Markell, 
ail of Baltimore, Md., on the brief), for appellants. 

James Thomas, of Baltimore, Md., and Buckner Clay, of Charleston, 
W. Va. (Price, Smith, Spilman & Clay, of Charleston, W. Va,, on the 
brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The appellee, the Davy-Pocahontas 
Coal Company, against whom the pétition in bankruptcy was filed in 
this case, is a corporation incorporated under the laws of the state of 
West Virginia, for the purpose of accpiring, owning, and holding coal 
and other minerai lands, developing, mining, and producing therefrom 
coal and other minerais, and making sale of its coal and minerais so 
produced. The capital stock of this corporation is $500,000. The real 
property of the Davy-Pocahontas Coal Company consists largely, if not 
entirely, of a tract of land aggregating 4,040 acres, which it owns in f ee 
simple, lying in the very heart of the Pocahontas coal fields of West 
Virginia. This property is subject to a deed of trust to secure an issue 
of 300 bonds of the dénominations of $1,000 each, of which 297 are 
outstanding, and a second deed of trust securing an issue of $120,000 
of notes, of which approximately $80,000 are issued and outstanding. 
Upon this property are two coal opérations ; one on the Welch vein of 
Pocahontas coal, and the other on the vein locally known as the Davy- 
Small seam. 

On the lOth day of July, 1915, a judgment creditors' bill was insti- 
tuted by Abney-Barnes Company and others against the Davy-Poca- 
hontas Coal Company, W. L. Taylor, James A. Strother, and the two 
trustées under the deed of trust before mentioned, and, in compliance 
with the statutory provisions of the state of West Virginia, ail other 
known lien creditors were also made parties. On the 4th daj^ of No- 
vember in the year 1915, W. L. Taylor, codefendant in this suit, filed 
his answer and cross-bill in the same, alleging in substance: 

'■That the Davy-Pocahontas Coal Company Is a corporation orgauized and 
doiiig husiuess under the laws of the state of West Virginia, wlth its principal 
Oitlce and place of business in the county of McDowell, state of West Virginia ; 
that it is the owner in fee of about 4,000 acres of land in the said county of 
McDowell, the chief and principal value of the same being for the coal depôs- 
its therein and thereunder, and that the value of said lands for coals therein 
and thereunder and as a coal-minlng proposition is very considérable, and 
largely in excess of the présent investment therein, and the debts and obli- 
gations due hy said company ; that for some years past the said Davy-Poca- 
hontas Coal Company has been engaged Iti the business of mining coal from 
said lands, and for the purpose thereof has éxpended very large sums of 
nioney in the developnient of said lands for coal-minlng purposes and in Im- 
provements placed thereon for that purpose; that the amounts so éxpended 
by the said company wiU approxiniate the sum of one hundred and fifty thou- 
sand dollars ($150,000) ; that the said land is so sltuated, and the coal there- 
in and thereunder Is of such quality and quantlty, that the said lands can be 
profltably mined for coal and developed as a coal-mlning proposition." 

On the 13th day of January, 1916, the Graham Manufacturing Com- 
pany, a judgment creditor of thé Davy-Pocahontas Coal Company iii 
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the sum of ^, M. B. Posterwaite, assignée of Hutchinsofl-Stephenson 
Hat Company, a corporation, a creditor of the Davy-Pocahontas Coal 
Company in the amount of $8.65, and J. A. Donahue, assignée of the 
Bluefield Furniture Company, a corporation, a judgment creditor in 
the amount of $442.11, filed an involuntary pétition in bankruptcy con- 
taining the foUowing allégations : 

"That wlthin four months next precedlng the fillng of this pétition the sald 
Davy-Pocahontas Coal Company, a corporation, whlie insolvent, committed 
an act of bankruptcy, in that It, belng insolvent, did apply for a receiver for 
Its proiXTty, to wit, on the 4th day of November, 1915, in a certain suit In 
equity theretofore irstituted on the lOth day of July, 1915, by Abney-Barnes 
Company, a corporation, et al., against satd Davy-Pocahontas Coal Company, 
a corporation, et al., In the circuit court of McDoweli: County, West Virginia, 
and then pending, in which suit no application for receiver had theretofore 
been made in the original bill or otherwise, the said Davy-Pocahontas Coal 
Company 4id procure application for a receiver for its property to be made in 
the form of a so-called answer and cross-blli In the name of one W". L. 
Taylor, codefendant in sald suit then pendlng,' said Taylor being in fact, as 
aJleged in saîd answer and cross-blU, the président and a large stockholder of 
sald Davy-Pocahontas Coal Company, a corporation, owning, together vfith 
one R. E. Wood, a majorlty of the stock of said company; that sald Taylor, 
sald Wood, and their associâtes in fact were owners of a majorlty of the 
stock of said Dayy-Poeahontas Coal Company, a corporation, and In fact dom- 
inated and controlled sald corporation, and the said Davy-Pocahontas Coal 
Company, a corporation, through sald controlling stockholders, directors, and 
officers, did procure such' application for receivers to be made In the name 
of said Taylor as aforesaid, but in the interést of sald corporation and sald 
controlling interests ; and said Davy-Pocahontas Coal Company, a corporation, 
did, upon the présentation of said so-called answer and cross-blll, applylng for 
receivers, appear by counsel before sald circuit court of McDoweli county, 
and did assent to and procure on sald 4th day of November, 1915, the ap- 
pointment by sald court of William R. Yaeger, George W. Atklnson, and J. 
Craig Miller as receivers for ail the property, real and Personal, and ail 
other assets of the Davy-Pocahontas Coal Company, a corporation, of every 
sort and description, includlng real estate, ail the counsel so appearing before 
said court as counsel for said Taylor, or for sald Davy-Pocahontas Coal Com- 
pany, a corporation, haviug for a long tlme prior thereto been In tact counsel 
for said Davy-Pocahontas Coal Company, a corporation, and belng In fact 
then so actlng In applylng for and procurlng said appolntment of receivers 
for said property of said Davy-Pocahontas Coal Company." 

The above allégations were based upon the averments contained in 
the answer filed by the alleged bankrupt in the suit in the state court to 
which référence has been made. The answer, among other things, con- 
tained the f ollowing : 

"That in the process of developlng sald lands, and installlng Improvements 
thereon for that purpose, a large sum of money was required to be ex- 
pended before profitable returns f rom sald lands could be had, and that prior 
to the mining opérations of said company belng placed upon a paying basls, 
wUlch could be done, there arose amongst the stockholders and directors ol 
the said company serions disagreements and dissensions, which still continue. 
Such dissensions were and are that varions of the stockholders of the said 
company and certain of the directors thereof would not glve any assistance lii 
sei'Urlng the necessary finances to Insure proper and requislte development of 
the company as a coal-minlng property, which was essential in ordér tnat 
profits could be made theref rom ; but sald stockholders and directors so ham- 
i-ercd by thelr dissensions and nonasslstance the other stockholders, directors, 
and managers of the company that said development could not be carrled on 
to the requislte extent, nor to the extent of the company meeting its currenc 
obligations and the discharge of its past-due obligations, and such acts and do- 
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ings resulted in the said company being largely indebted to various persons 
in the prosecution of tlie development work and tliè mining work carried on 
during said period of development, tlie mines of said company still belng in a 
State of development. The said company, therefore, beeame largely indebted 
to various people, in various amounts, and various of Its credltors Instituted 
against it suits of various kinds and character, which vpere pursued to the es- 
tent of exécution and sale, thereby materiâlly crlppUng and hampering Its 
guccessful mining of coal and causing great sacrifice of the property and 
assets of the company." 

The court below dismissed the pétition and entered a decree accord- 
ingly, from which an appeal was taken to this court. 

The court below held that, inasmuch as the application for the ap- 
pointment of a receiver was not made in the form of a bill or cross- 
bill and in the name of the Davy-Pocahontas Coal Company as plaintiff 
or cross-plaintifï, the facts set forth therein do not constitute an act of 
bankruptcy. 

[1] The motion to dismiss the pétition being in the nature of a de- 
murrer, the facts set forth therein, which clearly présent the questions 
involved, will be considered as true. Therefore, in order to reach a 
correct conclusion, we must détermine the question, "Can a debtor be- 
ing insolvent apply for a receiver for his property" and thereby avoid 
the conséquences incident to committing an act of bankruptcy, by mak- 
ing the application in the name of another? 

[2] The pétition in this instance does not allège the évidence upon 
which it relies to establish the facts as set forth in the pétition, nor do 
we think necessary for a proper détermination of the questions now at 
issue between the parties; the jurisdictional averments bsing sufficient, 
as we think, to bring the case clearly within the purview of the statute, 
to wit : That the défendant is "insolvent" in the sensé in which the term 
is used in the statute, and "within four months next preceding the iîling 
of this pétition" the défendant, "vvliile insolvent," committed the re- 
spective acts of bankruptcy as alleged, and "that, being insolvent, it did 
apply for a receiver for its property." Thèse averments are, in our 
opinion, sufficient to give the court jurisdiction of the subject-matter 
of this controversy. 

,[3] However, it is insisted further, as we hâve stated, that the court 
below was not in error in holding that this pétition should be dismissed 
upon the ground that the application for the appointment of a receiver 
in the state court was not made in the form of a bill or cross-bill in 
the name of the Davy-Pocahontas Coal Company as plaintifï or cross- 
plaintiff. This question was decided by the Circuit Court of Appeals 
for the Sixth Circuit in the case of James Supply & Hardware Co. v. 
Dayton Coal & Iron Co., 223 Fed. 991, 139 C. C. A. 367. The court 
in discussing the matter said : 

"There was thus substantlal testimony tending to show that the recelver- 
shlp was procured at the instance of and by concert between Peat, Whitaker, 
and Miller. If th« receivership was so procured by actual authority of the 
Dayton Company, and on its behalf , It was as efïectively an act of bankruptcy 
as if the suit had been directly in the name of that company as complainant 
(Exploration Co. v. Pacifie Ce, C. C. A. 9, 177 Fed. 825, 8.39, 101 C. C. A. 39), 
and the District Court so held. Wheeler v. Denver, 229 U. S. 342, 33 Sup. Ct. 
S42, 57 L. Ed. 1219, contains nothing to the contrary. What is there said re- 
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spebting collusion relates nierely to jurîsdletlon. Simllar holdings are found 
iii;î{^ Metropolitan Ey.' Eebeivership, 208 U; S. 90, 110, 28 Sup. Ct. 219, 52 L. 
Ed. 403. and Amerlcail Brake, etc., Co. v. Père Marquette E. R. Co. (C. C. A. 
6) 26oJFéd. 14, 18, 125 C. C. A. 322., Hère tlie question ot Intent to évade 
the pràylsions of the Bankruptcy Act is Involved. It is Immaterlal tliat the 
recelyershlp was not ordered becaUse of insolveney. If the corporatiou vvas 
actually insolvent at the tlme recelvership was api)lied for, It Is enough. Hill 
y. Electric Co. (C. 0. A. 6) 214 Fed. 243, 130 C. 0. A. 613. 

"We are not iuipressed by the proposition that the application for a re- 
ceiver by this corporation would not be an act of bankruptcy, unless shown 
to hâve been expressly authorisied by formai attion of Its board of directors 
or stockholders ; and the District Judge did not so décide. Not only is 
there nothing In the record to indicate that the managing dlreetor of this 
Britlsh Corporation lacked authority to direct such action, but the testlmony is 
Inferentially to the contrary, and is specifically that he had complète control 
of the company's affairs. If Donaldson Indlvidually lacked full control, there 
was testlmony that Watson & Co. represented the stock control, and, inferen- 
tially at least, had whatever control Donaldson lacked; and it is perhaps of 
some interest in this connection that the amended bill In the insolveney pro- 
ceeding by implication treats the members of Watson & Co. as Whitaker's 
principals.^ We think the record did not Impuga the existence of full authority 
on the part ftf Donaldson and Watson & Co. to direct the recelyershlp. and thus 
the commission of an act of bankruptcy. Exploration Co. v. Pacific Co. (C. 
O. A. 9) 177 Fed. 825, 839, 101 C. C. A. 39; In Re Maplecroft Mills (D. C.) 218 
Fed. 659, 678 ; 1 Remington on Bankruptcy (2d Ed.) 152. Moreover, if those 
placed. in full charge of the company's affairs were thus clothed in faet wlth 
sulflclent power to actually accomplish a legally effective recelvership, we 
cannot think the application therefor was any the less an act of bankruptcy 
becàuse those responsible therefor had no right, as agalnst the stockholders, 
to so act. A somewhat contrary holding was had In Re Wm. S. Butler Co. 
(C. G. A. 1) 207 Fed. 705, 713 [125 C. 0. A. 223]i How far that décision may 
hâve beén afCected by the law under which the corporation was organlzed 
does not appear." 

Also in the case of Exploration Mercantile Co. v. Pacific H. & S. Co., 
177 Fed. 825, 101 C. C. A. 39, the Circuit Court of Appeals for the 
Ninth Circuit decided this question adyersely to the contention of ap- 
pellee. In the meantime in the District Court for the Western District 
of Arkansas in the case of Doyle-Kidd Dry Goods Co. v. Sadler-L,usk 
Trading Co., 206 Fed. 813, and iri the case of In re Muir, 212 Fed. 495, 
the question was decided in the same way. 

It is strongiy insisted by counsel for appellee thcit the case of In re 
Wm, S. Butler Co., Inc., 207 Fed. 705, 125 C. C. A. 223, decided by the 
Circuit Couirt of Appeals for the First Circuit, is décisive of this ques- 
tion, and that the décision of that court sustains the contention of ap- 
pellee in the présent suit. From a careful reading of that case we find 
that the principal question decided was whether the term "insolveney," 
contaitied in the third clause of section 3, subsec. 4, implies insolveney 
as definéd in section 1 (15) of the act fAct July 1, 1898, c. 541, 30 Stat. 
544 [Comp. St. 1913, § 9585]), or whether it also relates to the ap- 
pointment of receivers by a state court owing to insolveney in the com- 
mercial sensé. It is true that in the Butler Case it was held as a matter 
of law that an act of bankruptcy or applying for a receiver could be 
committed only when the application was made in the name of the 
debtor as plaintiff. The court in that case cited the Exploration Mer- 
cantile Company Case, but did not disapprove the same. At any. rate 
wé find oufselves more in harmony with the décisions of the court from 
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which we hâve just quoted than the rule announced in the Kutler Case 
as respects this point. 

While it is true that this court in the case of Maplecroft Mills v. 
Childs, 226 Fed. 415, 141 C. C. A. 245, quoted with apprbval frotn a 
portion of the Butler Case, nevertheless the question as to the povver 
of the président of a corporation, in a case like the one at bar, by his 
acts to bind a corporation, was not involved in that case. In the Maple- 
croft Mills Casç there was but a single act of bankruptcy alleged in the 
pétition, which the lower court held had been proven. There thé péti- 
tion did not charge that the Maplecroft Mills, "being insolvent, had 
applied for a receiver." The record of the state court wherein the re- 
ceiver had been appointed was the only évidence considered by the 
court below, an examination of which disclosed the fact that the prop- 
erty of the créditer was not placed in the hands of the receiver "be- 
cause of insolvency" as defined by the Bankruptcy Act. Thus it will 
be seen that the questions presented in that case pertained solely to the 
construction and effect of the évidence considered by the court below, 
which, as we hâve stated, consisted of the record in the proceedings 
had in the state court. This court in that case, under the circum- 
stances, however, deetned it advisable to permit the petitioners to 
amend their pétition, so as to allège insolvency as contemplated by the 
Bankruptcy Act, if so advised. 

It is manifest that Congress, in employing the term "being in- 
solvent, applied for a receiver," intend ed to reach any and ail cases 
wherein it should appear that a debtor being unable to pay his in- 
debtedness — i. e., insolvent as contemplated by the Bankruptcy Act 
— should apply for a receiver that such action on his part would 
constitute an act of bankruptcy. The f ramers of the act were no doubt 
concerned more about the doing of the act rather than the method 
by which it might be accomplished. To hold otherwise would lead 
to confusion, and permit, in many instances, an évasion of the express 
purpose of the statute. Such being the case, we are more favorably 
inclined to the rule announced in the case of James Supply & Hard- 
ware Co. V, Dayton Coal & Iron Ço., supra, 223 Fed. 991, 139 C. 
C. A. 367. From what we hâve said, it follows that the court below 
had jurisdiction, and was therefore in error in dismissing the péti- 
tion on this ground. 

[4] The appellee also based its motion in the court below upon the 
following ground: 

"That the pétition attirmatively shows that more than four months prior to 
the Institution of thèse proceedings a creditors' suit was instituted in tlie cir- 
cuit court of McDowell county, West Virginia, requesting that court to assume 
jurisdiction over and take in its custody the property of the said Davy-Poca- 
hontas Coal Company and admlnister the same for the benefit of those entltled, 
and the pétition does not show any impelling reason which would cause this 
court to supersede the jurisdiction of said state tribunal." 

In view of the présent state of the record, we do not deem it nec- 
essary to enter into an extended discussion of this point, f urther than 
to say that, once a bankruptcy court assumes jurisdiction in a case 
like the one at bar, it necessarily draws unto itself, in the administra- 
tion of the person's or corporation's affairs, jurisdiction and suprême 
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control of the estate of such bankrupt; and this is undpubtedly true 
in this instance, inasmuch as the alleged acts of bankruptcy occurred 
within four months prior to the filing of the pétition. Ch'ief Justice 
Fuller, in the case of In re Watts, 190 U. S. 1, 23 Sup. Ct. 718, 47 
ly. Ed. 933j in disposing of the sàme, among other things, said : 

"And the dperatloù of the bankmptoy laws of the United States cannot be 
defeated by insolrent commercial, corBoratlonsapplylng to be wound up under 
State statutes. The bankruptcy law Is paramount, and the jurisdiction of the 
fédéral courts in bankruptcy, when properly invoked, In the administration of 
the affalrs of Insolvent persons and corporations, Is essentially exclusive. 
Necessarily, when llKe proceedings in the State courts are determined by the 
commencement of proceedings in bankruptcy, care has to be taken to avoid col- 
lision. In respect of property in possession of the state courts. Such cases are 
not cases of adverse possession, or of possession In enforcement of pre-existing 
liens, or in aid of the bankruptcy proceedings. The gênerai rule as between 
courts of concurrent jurisdiction is tbat property aJready in possession of 
the recelver of One court cannOt rlghtfiully be taken from him without the 
court's consent, by the recel ver of another court appointed in a subséquent 
suit; 'but that rule can bave pnly a quallfled application where windlng-up 
proceedings are superseded by thosè in bankruptcy as to whlch the jurisdiction 
is not Concurrent. Still it obtalns as a rule of comlty, and aecordlngly the 
recei\'er of the district court brought hls appointment to the knovcledge of the 
ITloyd circuit court and requested the dellvery of the assets." 

This court, in the case oî Bank of Andrews v. Gudger, 212 Fed. 
49, 128 G. C. A. 505, fpllows the rule announced in Re Watts, supra; 
among other things saying that : , 

"The case, then, cornes to this: Dpeg the pendency of a suit in a state 
court instituted agalnst a corporation by stockholders for the protection of 
thelr rights, and the possession of the corporate property by a recelver appoint- 
ed in such suit, deprlve credltors of the corporation of the superlor rlght con- 
ferred on them by the fédéral statute to hâve the corporate assets brought 
intb the fédéral court for administration under an adjudication In bankruptcy, 
whenthey haveduly asserted the right and had the corporation declared bank- 
rupt as soon as It was known to be Insolvent and had cpmmltted an act of 
bankruptcy? It seems clear that to this question there can be only a négative 
answer. An affirmative answer would mèan that the stockholders of a cor- 
poration or the members of a partnership could at thelr will deprlve credltors 
of the right conferred upon them by the fédéral statute to hâve the property 
of an insolvent debtor âdmlnisterëd by the bankruptcy court. Such a case is 
entirely apart from those Cases in tvhlch a créditer has gone into the state 
court and established orf acquired by hla suit a légal or équitable lien on the 
property In the hands of the court four months before the filing of the pétition 
in banlîruptcy. In such cases the courts hâve held that the créditer Is entltled 
to enforce hls lien in the flrst court' that acquired jurisdiction. The distinc- 
tion is also évident between this case and those cases where the state court 
held the property by its recelver, and there was no question of the subséquent 
eomlng into existence of facts glvlng rlse to the rlght to invoke the exclusive 
jurisdiction of the fédéral court." 

It is fvirther contended by counsel for appellant that, it appearing 
that "'within four months next prqceding the filing of the pétition, 
while insolvent, the Davy-Î'ocahontas Coal Company, a corporation, 
committedian act bf bankruptcy, in that it did suffer and permit, while 
insolvent, certain of Itstcreditors tO ùbtain a préférence without légal 
proceedings, and did not, at least five days before sale or final dis- 
position of any property affected iby such préférences, vacate or dis- 
charge such préférences," the court should hâve held that thèse facts 
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were sufficient to constitute an act of bankruptcy. In view of our 
disposition of the first assignaient of error, as well the seventh ground 
upon which défendant moved to dismiss the pétition in the court 
below, we do not deem it essential to décide this or the other ques- 
tions raised, in order to reach a correct détermination of the contro- 
versy. 

For the reasons stated, the judgment of the lower court is re- 
versed. 



SNOWDEN V. FT. LYON CANAL CO. 
(Circuit Court of Appeals, Eiglitli Circuit. December M, 1916.) 

No. 4644^ 

1. Appeal and Erbob i®=>254 — Revibw of Ruling on Demtjrbkb — Necessity 

OF Exceptions. 

An exception Is not necessary to open a question of law arising In the 
sustaining of a demurrer to a complaint. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 1486, 
1487 ; Dec. Dig. <S=254.] 

2. Pleading iS=»418(1) — Ruling on Demubrbe — Effeot of Pleading Oveb. 

Error in ttie sustaining of a demurrer to a complaint is not waived by 
ttie filing of an amended complaint, where the latter Is strlcUen from 
the files. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §| 1399, 1403; 
Dec. Dig. <3=>418(1).] 

3. Appeal and Errob <ê=>870(5) — Assiqnment of Bbbobs — Eulings on De- 

UUBBEB. 

A ruling sustaining a demurrer to a complaint, where no amended com- 
plaint is filed, is reviewable on an asslgnment of error to the judgment 
dismissing the action. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3496, 
3506-3508; Dec. Dig. (S=870(5).] 

4. Eminent Domain i®=>270 — Remédies of Owneb of Propebty — Rbcoveey of 

Compensation. 

Where an irrigation company authorized to condemn land for its works, 
without instituting such proceedings or the payment of compensation, con- 
structed a permanent réservoir on the land of another, the owner, in the 
absence of a statute requiring him to proceed under the condemnation 
statute, may waive the tort and maintain an action on an Implied con- 
tract to recover the value of the land so taJcen and held. 

[Éd. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 706- 
716, 741; Dec. Dig. <S=>270.] 

In Error to the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Judge. 

Action by Howard Snowden against the Et. Lyon Canal Company. 
Judgment for défendant, and plaintiff brings error. Reversed. 

John Campbell, of Denver, Colo. (A. H. Felker and John T. Bar- 
nett, both of Denver, Colo., on the brief), for plaintifï in error. 

Henry A. Dubbs, of Denver, Colo. (Henry C. Vidal, of Denver, 
Colo., on the brief), for défendant in error. 

^s>For other cases see same topic & KEY-NUS{BËK In aU Key-Numbered D'igests & Indexes 
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Before SANBORN and CARLAND, Circuit Tudges, and VAN 
VALKENBURGH, District Judge. 

CARLAND, Circuit Judge. The plaintiff, Snowden, a citizen of 
Pennsylvania, sued the défendant canal company, a Colorado corpora- 
tion, and stated his cause of action as f ollows : 

"(2) That the défendant has the authority, under and by virtue of the laws 
o( the State of Colorado in such case made and provided, and upon eompli- 
ance with the laws of sald state, to exercise the right of eminent domain to 
acquire ail the necessary privilèges, easements, and rights of way for the 
piirpose of eonstructlng the ditches, canals, and réservoir hereinafter men- 
tioned. 

"(3) That said Howard Snowden is now, and at ail tlmes herein mentioned 
has been, the owner in fee and entltled to the possession of the following de- 
scribed tract or parcel of land, situate, lylng, and being in the county of ÎBent 
and State of Colorado, and niore particularly described as f ollows, to wlt: 
The S. W. Yi of section 8 in township 21 south, range 52 west of the Sixth 
principal itieridian; and that the said Howard Snowden Is the only person 
Interested in the said property as owner, or otherwise, as appears of record 
in the office of the clerk and recorder of Bent county, Colo. 

"(4) That during the years 1910 and 1911, or thereabouts, the said défend- 
ant, by Its agents, servants, and employés, wlthout the knowledge or consent 
of the plaintiff hérein, and without any right or authority so to do, wrongfully 
entered upon sàid land of the plaintiff herein, and constructed upon parts 
thereof hereinafter described a réservoir for the purpose of storage of water, 
and erected for that purpose a large dam of dirt and rock alwut 20 feet wide 
at the top and about 16 feet in hejght, and is making claim of a permanent 
occupation of said preniises for the purpose herein mentioned, 

"(5) That the défendant, for the purpose above mentioned, wrongfully ap- 
propriated for its own use, Bhd took possession of and occupled, and now con- 
tinues to so wrongfully approprlate and to so hold possession of and oecupy, 
about 122.5 acres of land beloriging to sald Howard Snowden, lying In the said 
S. W. 3/i of section 8. township 21 south, range 52 west of the Slxth principal 
meridian, and being more particularly described as f ollows. to wit: Beginning 
S. W. cor. Sec. 8 ; thence N. 89" 51' E., 805.9 ft. ; tbence N. 43° 05' E., 2,524.8 
ft.; thence N. 88° 45' B., 19.6 ft., to center Une Sec. 8; thence north 800.2 ft. 
to center Sec. 8 : thenœ S. 89° 51' W., 2.640 f t., to W. M, cor. Sec. 8 ; thence 
sOuth 2,640 ft. to place of beglniilhg. That sald 122.5 acres vi'às, at the time 
It was so taken and appropriated, as herein set forth, of the value of $13,965, 
and that by reason of the acts of said défendant the said Howard Snowden 
has sustàined damages to hls land in the sum of ,$13,965. 

"(6) That the sald défendant has not paid for any part of the land herein 
above described, so taken by it, and hâte not paid said damages, nor any part 
thereof, to the said plaintiff, and no proceedlngs hâve been Instltuted for the 
purpose of ascertalning the damages due said plaintlfC for the property so 
taken and damaged." 

There was, of course, a demand for, judgment. 

The défendant demurred to the complaint on the ground that it 
did not State facts suffiçient to constitute a cause of action. The 
demurrer was sustained and no exception taken to the ruling. An 
amended complaint was filed whiçh on motion was stricken f rom 
the files for the reason that in legaï effect it in no way differed from 
the original complaint. The order which struck the amended com- 
plaint from thé files also dismissed thé action. The paragraph of 
the order which struck the complaint from the files preceded the 
paragraph dismissing the action. To this order the plaintiff ex- 
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cepted and sued out a writ of errof to réview' the judginent of 
dismissal. .; : 

It is assigned as error that the court erred in rendering judgment 
in favor of the défendant, or, in bther words, in dismissing the action. 
The argument of counsel for plaintiff is chiefly directed to showing 
that the trial court erred in sustaining the demurrer to the original 
complaint. Counsel for défendant insist that the ruling on the de- 
murrer is not open for considération because: (1) That the ruling was 
net excepted to; (2) that the plaintifï waived the ert-or, if any, in 
the ruling by filing an amended corhplaint; (3) the ruling is not as- 
signed as error. 

[1] In regard to the first objection, it may be said that np exception 
is necessary to open the question of law arising on the sustaining of 
the demurrer. Denver v. Holmes Savings Bank, 236 U. S. 101, 35 
Sup. Ct. 265, 59 L. Ed. 485; Nalle v. Oyster, 230 U. S. 165, 33 Sup. 
Ct. 1043, 57 L. Ed. 1439. 

[2] In regard to the second objection, it may be said that the reason 
for the rule that when one amends his pleading after it has been at- 
tacked successfully by demurrer thereby waives any error in the ruling, 
is that by so doing he voluntarily accepts the ruling and seeks to cure 
the defect in the pleading by substituting a new pleading for the old, 
thereby rendering the ruling immaterial, but if the new pleading is 
stricken he ought not to be held to hâve waived the error in the 
ruling sustaining the demurrer, as there is no new pleading which can 
be said to hâve taken the place of the old. The attempt to do what 
would hâve amounted to a waiver has not been accomplished. More- 
over, according to the record there was no amendment of the com- 
plaint. 

[3] When the case was dismissed there was only of record the orig- 
inal complaint, the demurrer thereto, and the order sustaining the de- 
murrer. The case was dismissed for the reason that a demurrer had 
been sustained to the complaint, and no amended complaint filed ; there- 
fore, we think, that to assign as error the entry of the judgment of 
dismissal was sufficient in this case to permit the considération of the 
question as to whether there was error in the ruling sustaining the de- 
murrer. We will now proceed to consider that question. 

[4] The complaint, in brief, is this: The défendant having the right 
of eminent domain under the laws of Colorado to acquire land for the 
construction of a réservoir for the storage of water, without plaintiff's 
consent, took possession and occupied, and now continues to appropri- 
ate and occupy, a tract of land belonging to the plaintifï containing 
122.5 acres, and constructed thereon a réservoir for the storage of 
water, and in the construction of said réservoir erected a dam of dirt 
and rock about 20 feet wide at thé top and about 16 feet in height, with 
the intention to permanently occupy the same. The value of the land 
taken is alleged and judgment demanded for said value. That the 
complaint allèges a taking of the land in question seems clear, and that 
plaintifï is entitled to just compensation for the land taken necessarily 
folio ws. Counsel for défendant, however, insist that the plaintifï can- 
2.^8 F.— .32 
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not recover the value of the land as damages. Their position stated in 
their brief is as f oUows : 

"The correct vlew of the situation Is that défendant was a trespasser and 
as such was Uable In damages in a proper suit for its past unlawful.occupan- 
cy if any such were claimed, and that It was also subjeçt to a judgment oust- 
ing it from possession or restraining its oiyeràtlons untii condemnation. This 
was the estent of its liàbllity, but the action before this court is not of that 
character." , ; 

We hâve not been ref erred to any législation of the state of Colo- 
rado, nor hâve we been able to find any, which would compel the land 
owner to proceed under the condemnation statute to recover his dam- 
ages ; and, the complaint having fiU^ged that no proceedings had been 
instituted by the défendant for the purpose of ascertaining the dam- 
ages due said plaintiff for the property taken and damaged, the défend- 
ant is not at liberty on the présent record to claim the benefit of any 
provision of the condemnation statuté. The question then is : May the 
plaintiff waive the tort, conceding the facts pleaded show a trespass on 
the part of the défendant, and sue as upon an impliçd contract for the 
value of the land? The case of United States v. Great Falls Mfg. Co., 
112 U. S. 645, 5 Sup. Ct. 306, 28 t. Ed. 846, was a case where the 
Great Falls Company had recovered a judgment in the Court of Claims 
against the United States for the sum of $15,692, as compensation for 
ail past and future use and occupation, by the United States of certain 
land, water rights, and privilèges, claimed by that company. The 
damages recovered in the Court of Claims were for land and water 
rights taken and used by the officers and agents of the government 
without condemnation proceedings and without any compensation hav- 
ing been made therefor to the Great Falls Company. The question 
propounded by the Suprême Court was : 

"By what authority hâve they (offlcers and agents of the government) ap- 
proprlated to public use the property of the claimant? The answer to this 
question will détermine whether the présent demand of the claimant arlses 
out of an implled contract, and therefore enforceable by suit against the 
United States in the Court of Claims." 

The court then proceeded to answer the question as follows: 
"It seems clear that thèse property rights hâve been held and used by the 
agents of the United States under the sanction of législative enactments by 
Congress; for the appropriation of money speclflcally for the construction of 
the dam from the Marj'land shore to Conn's Island was, ail the circumstances 
considered, équivalent to an express direction by the législative and executive 
branches of the government to Its offlcers to take this partlcular property for 
the public objects contemplated by the scheme for supply'ing the capital of 
the nation with wholesome water. The maklng of the improvements neces- 
sarily involves the taklng of the property; and if, for the want of formai 
proceedings for its condemnation to public use, the claimant was entitled, at 
the beginning of the work, to hâve the agents of the government enjoined 
from prosecuting it untll provision was made for securihg, In some way, pay- 
ttent oi the compensation requlred by the Constitution — upon which question 
wé express no opinion — there is no sound reason why the claimant might not 
waivè that right, and, electlpg to regfird the action of the government as a 
taklng under Its soverelgn right of emlnent domain, demand just compensa- 
tion. Kohi V. United States, 91 U. S. 367, 374 [23 L. Ed. 449]. In that view, 
we are of opinion that the United States, having by its agents, proceeding 
under the authority of an act of Congress, taken the proi)erty of the claim- 
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ant for public use, are under an obligation, imposed by the Constitution, to 
make compensallon. The law will iniply a promise to make the required com- 
pensation, where property, to which the government asserts no title, is taken, 
pureuant to an act of Oongress, as private property to be applied for public 
uses. Such an implication belug consistent with the constitutional duty of the 
government, as well as with common justice, the claimant's cause of action 
is one that arises out of implled contract, within the meaning of the statute 
whlch confers jurlsdiction upon the Court of Claims of actions founded 'upou 
anv contract, express or implied, with the government of the United 
States." * * • 

"In the présent case, there were, it Is true, no statutory proceedings for the 
condemnatlon of the claimant's property rights. Such proceedings, as has 
been stated, were instituted by the United States in one of the courts of Mary- 
land, in which the property rights of the claimant were expressly recognized. 
But they were abandoned. One reason, perhaps, for such abandonment, was 
that, in the judgment of the offlcers of the United States, a fair assessment 
of damages could not be had in the mode prescribed by the Maryland stat- 
ute. Be this as it may, It Is clear, from the record, that the government did 
not assert title in itself to this property, at the tlme it was taken. 

"Having abandoned the proceedings of condemnation, the proper offlcers of 
the government, in conformity with the acts of Congress, constructed the 
dam from the Maryland shore to Conn's Island, the doing of which necessarily 
involved the occupation and use of the property, as contemplated in what 
was called the fourth plan for bringing, water from the Great Falls to 
Washington and Georgetown. In such a case, It Is dlfflcult to percelve why 
the légal obligation of the United States to pay for what was thus taken pur- 
suant to an act of Congress is not quite as strong as it would hâve been 
had formai proceedings for condemnation been resorted to for that purpose. 
If the claimant makes no objection to the particular mode in which the prop- 
erty has been taken, but substantially waives it, by asserting, as is done 
in the pétition in this case, that the government took the property for the 
public uses designated, we do not percelve that the court is under any duty 
to make the objection in order to relieve the United States from the obligation 
to make just compensatiou." 

In Great Falls Mfg. Co. v. Attorney General, 124 U. S. 581, 8 Sup. 
Ct. 631, 31 L. Ed. 527, it was said: 

"Even if the secretary's survey and map, and the publication of the Attor- 
ney General's notice, did not, in strict law, justify the former in taking pos- 
session of the land and water rights in question, it was compétent for the 
Company to waive the tort, and proceed against the United States, as upon an 
implied contract; it appearing, as it does hère, that the government recognizes 
and retains the possession taken in Its behalf for the public purposes indicated 
in the act under which its officers hâve proceeded." 

In the case of United States v. Lynah, 188 U. S. 445, 23 Sup. Ct. 
349, 47 L. Ed. 539, it was decided that where the government of the 
United States, by the construction of a dam or other public works, so 
floods lands belonging to an individual as to totally destroy its value, 
there is a taking of private property within the scope of the fifth 
amendment; that, when the government appropriâtes property which 
it does not claim as its own, it does so under ,an implied contract that 
it will pay the value of the property it so appropriâtes ; that the flood- 
ing of the land was an actual appropriation of the same, including the 
possession and the fee, and, when the amount awarded as compensa- 
tion is paid, the title, the fee, and whatever rights may be adjudged 
thereby pass to the government, which becomes henceforth the full 
owner. In the case last cited it was also said : 
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"It does not appear that the plaintiffs took any action to stop the work 
done by the governnient, or protested again-st it. Thelr inaction and silence 
amoiint to an acquiescence— an assent to the appropriation by the govenuuent. 
In this respect the case is not dlssimilar to that of a landowner who, know- 
ing that a railroad company hae entered upon his land and is engagée! in con- 
structing its road wlthout ha^lng complled with the statute in respect to con- 
demnation, ite estopped from ther«after maintainiug elther trespass or eject- 
ment, but is limited to a recovery of compensiitlon. Roberts v. Northern 
Pacifie Railroad, 158 U. S. 1, 11 [15 .Sup. Ot. 75(5. 39 L. Ed. 873]; Northern 
Pacific Railroad v. Smith, 171 U. S. 260 [18 Sup. Ct. 794, 43 L. Ed. 1571, and 
cases cited in the opinion." 

This seems to be the law in Colorado : Denver & S. F. Rv. Co. v. 
School District, 14 Colo. 327, 23 Pac. 978 ; Denver & R. G. R. R. Co. 
V. Doelz, 49 Colo. 55, 111 Pac. 595 ; Edwards v. Roberts, 26 Colo. App. 
538, 144 Pac. 856; Stuart et ai. v. Colo. Eastern R. Co. (Colo.) 156 
Pac. 152. 

It is the rule generally: Zimmerman v. Kansas City N. W. Co., 144 
Fed. 622, 624, 75 C. C. A. 424 (8tb Circuit) ; 2 Elliott on Railroads (2d 
Ed.) pars. 1049 and 1049B; Smith v. Chicago, A. & St. Louis R. Co., 
67 m. 191 ; McClinton v. Pittsburgh-Fort Wayne & C. R. Co., 66 Pa. 
404; Wichita & Western R. Co. v. Cette Fechheimer, 36 Kan. 45, 12 
Pac. 362; A. Cohen v. St. Louis, Ft. Scott & W. R. Co., 34 Kan. 158, 
8 Pac. 138, 55 Am. Rep. 242; C, B. U. P. R. Co. v. Andrews, 26 Kan. 
702, 710; Parsons Water Co. v. Knapp, 33 Kan. 752, 7 Pac. 568; 
United States V. Great Falls Mfg. Co., 112 U. S. 645, 5 Sup. Ct. 306, 
28 L. Éd. 846; Blanchard v. Kansas City (C. C.) 16 Fed. 444; Strickler 
V. Midland Ry. Co., 125 Ind. 412, 25 N. Ë. 455. 

It is admitted by counsel for défendant that, in railroad cases where 
the railroad corporation is charged with a public duty, the rule limiting 
the landowner to a suit for damages where he has acquiesced in the 
taking, even though the taking be unauthorized and unlawful, is as 
stated, but where the claim is made in a case like the one at bar there 
would be no reason for the rule. We do not think counsel would make 
this claim if this was an action seeking to oust the défendant from the 
possession of the land and remove its structures therefrom; on the 
contrary, we are of the opinion that Counsel would be hère urging that 
the plaintifif's remedy was one for damages. We think that upon rea- 
son and authority plaintifï had the right to waive the tort committed 
by the unlawful taking of his land by the défendant and sue upon the 
implied contract for the value thereof. The défendant may hâve many 
good défenses to this action, but until they are pleaded and proved we 
may not consider them. The court erred in sustaining the demurrer 
to the complaint, and the jiidgment below should be reversed, and the 
case remanded, with instructions to the trial court to overrule the de- 
murrer, with leave to the défendant to answer if it shall be so advised. 

And it is so ordered. 
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MORTON et al. v. FT. LYON CANAI/ CO. 
(Circuit Court of Appeals, Eighth Circuit. December 14, 1916.) 

No. 4(545. 

EluiNENT Domain ©=3289 — Joindek ôf Plaintiffs. 

The compliiiiit. In an action to recover damages for the wron?^ul nppro^ 
piiation of rlght of way over a tract of land by nn irrigation company, 
held. not subject to demurrer for mlsjolnder of plalntlfCs because of the 
jolnder of a plaintift' whose part interest in the land had been disposed of 
to her coiilaiiitilï, where It did not appear from the pleadlng whether dé- 
fendant entered upon the land beforo or after such disposition. 

[Kd. Note. — l'or other cases, see Emlnent Domain, Cent. Dlg. |§ 789- 
796; Dec. Dig. ®=>2S0.] 

In Error to the District Court of tbe United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by Nellie W. Morton and Frances Kent Wells against the 
Ft. Lyon Canal Company. Judgment for défendant, and plaintifïs 
bring error. Reversed. 

John Campbell, of Denver, Colo. (A. H. Feiker and John T. Bamett, 
both of Denver, Colo., on the brief), for plaintilïs in error. 

Henry A. Dubbs, of Denver, Colo. (Henry C. Vidal, of Denver, 
Colo., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and VA-N 
VALKENBURGH, District Judge. 

CARLAND, Circuit Judge. This case is ruled by our opinion in 

No. 4644 (238 Fed. 495, — C. C. A. ), this day filed, except 

that the demurrer in this case stated as one of the grounds of démar- 
rer that there was a misjoinder of parties plaintifï. The complaint 
allèges that title to the land taken vested in the plaintiffs May 12, 
1899, and continued in them until June 17, 1911, when Frances Kent 
Wells conveyed ail lier right, title, interest, and right of possession 
to the property to the plaintifï Nellie W. Morton. 

The complaint also alleged that the property vifas taken during the 
years 1910 and 1911, or thereabouts. It does not, therefore, clearly 
appear whether the land was taken while the title was in both of the 
plaintiffs ; but it might hâve been. For this reason we do not think 
there was a misjoinder of parties plaintiflf. If it shall happen at 
the trial that the land was taken when one of the plaintifïs had no in- 
terest therein, of course that plaintiflf could not recover; but we do 
not think the complaint was bad for misjoinder of parties. 

The judgment is reversed, and the case remanded, with instruc- 
tions to overrule the demurrer, with leave to the défendant to answer 
if it shall be so advised. 

^ssFor oUier case» lee same topic & KBT-NUMBER In ail Key-Numbered DlgeaU & Indexes 
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SMITH V. FT. LYON CANAL CO. 
(Circuit Court of Appeals, Eighth Circuit. December 14, 1916.) 

Nç). 4646. 

In Error to the District Court of tlie United States for tlie District of Colo- 
rado; Robert E. Lewis, Judge. 

Action by Clara V. Smith agalnst the Ft Lyon Canal Company. Judgment 
for défendant, and plaintiff brings error. Reversed. 

John Campbell, of Denvér, Colo. (A. H. Felker and John T. Barnett, both 
of Denver, Colo., on the brief), for pialntiff In error. 

Henry A. Dubbs, of Denver, Colo. (Henry C. Vidal, of Denver, Colo., on the 
brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and VAN VALKEN- 
BUEGH, District Judge. 

CARLAND, Circuit Judge. This case is ruled by our opinion in No. 4644 
(Snowden v. Ft. Lyon Canal Co., 238 Fed. 495), this day flled. The judg- 
ment herein is reversed, and the case remanded, with instructions to over- 
rule the demurrer with leave to the défendant to answer the complaint if it 
shall be so advised. 



MERCHANTS' NAT. BANK OF MANDAN et al. v. FIRST NAT. BANK OF 

bULUTH. 

(Circuit Court of Appeals, Eighth Circuit. December 12, 1916.) 

No. 4639. 

1. Banks and Banking <g=178 — Discount — Nature of Transaction — 

"LOAN." 

A transaction, whereby a bank indorsed to another without recourse a 
number of notes under an agreement that the indorsee would crédit the 
indorser with the amount of the notes and interest less the agreed dis- 
count, and that whenever àny of the notes fell due the account was to be 
charged with the amount and the note sent to the indorser for collection, 
was a "loan" with collatéral security, not a sale of the notes. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 650 - 
666 ; Dec. Dig. ®=>178. 

For other définitions, see Words and Phrases, First and Second Séries, 
Loan.] 

2. Banks AND Banking ®=996 — Pledge — Statute — "Disposing." 

Rev. Codes, N. D. § 46.39, subd. 8, prohibiting a bank association, In 
selling or disposing of loans made on real estate security, from guaran- 
teelng the payment or collection thereof, and providing that a contract 
guaranteeing such payment shall hot be blndlng on the bank, does not ap- 
ply to a pledge of a note secured by real estate mortgage to secure a 
loan to the bank, since "disposing," ^s used in the statute, means to part 
with, to alienate. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 230; 
Dec. Dig. <S=»96. 

For other définitions, sée Words and Phrases, First and Second Séries, 
Dispose Of.] 

3. Banks and Banking @=>113 — Authobity op Cashier — Estoppbl. 

Where a bank had without question received and applied to Its own use 
money loaned by another bank on security of notes indorsed by its 

<S=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & InCexes 



MEECHANTS' NAT. BANK V. FIEST NAT. BANK 503 

cashler, It cannot question the cashler's authority to agrée that the 
amounts of those notes when due should be charged agalnst it. 

[Ed. Note. — For otlier cases, see Banks and Banliing, Cent. Dig. §§ 273- 
276; Dec. Dlg. ■S=>113.] 

4. Banks and Banking <S=>237 — Tbansfeb of Assets — Liability fob Debts. 

AVhere tlie stocltliolders of a state bank organized a national barïk whlcli 
tooli over tlie assets of the state banU for a considération of one dollar 
and its agreement to pay the deposits, time certificates, cashler's checks, 
and certain bllls payable of the state bank, and the state bank returned to 
its principal stockliolders the amoùnt of the assèssment levied agalnst 
ail the shares a few years before whlch had ail been paid by the principal 
stockholder, and the sum so returned wa s used by him to repay the loan 
of the money necessary to organize the national bank and to purchase ad- 
ditlonal stock in the national bank, the transfer of the assets rendered 
the national bank llable for the amount of a loan made to the state bank 
secured by a note pledged as collatéral. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 894- 
897; Dec. Dig. <S=»237.] 

Appeal from the District Court of the United States for the Dis- 
trict of North Dakota ; Charles F. Amidon, Judge. 

Suit by the First National Bank of Duluth against the Merchants' 
National Bank of Mandan and others. Decree for plaintifï, and de- 
fendants appeal. Affirmed. 

W. H. Stutsman, of Mandan, N. D. (Edward Engerud, Daniel B. 
Holt, and John S. Frame, ail of Fargo, N. D., on the brief), for ap- 
pellants. 

W. D. Bailey, of Duluth, Minn. (Jed L. Washburn, Oscar Mitchell, 
A. C. Gillette, and J. A. Sinclair, ail of Duluth, Minn., on the brief), 
for appellee. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. The appellee, the First National Bank 
of Duluth, Minn., brought this action against appellants, the Farm- 
ers' & Merchants' Bank, and the Merchants' National Bank, both of 
Mandan, N. D., and F. S. Graham, to recover the sum of $4,860 with 
interest at 6 per cent, per annum from October 10, 1914. By stip- 
ulation the case was tried to the court as an équitable action. Judg- 
ment was rendered in favor of appellee, and appellants appeal. 

The f acts appearing in the record are substantially as f oUows : In 
the spring of 1913, the Farmers' & Merchants' Bank was in need 
of funds with which to carry on its business, and its cashier, E. H. 
McHugh, on March 3, 1913, went to appellee to arrange therefor 
and took with him certain notes of the Farmers' & Merchants' Bank 
bearing interest at rates from 6 per cent, to 12 per cent, per an- 
num. Mr. McHugh stated that he would like to indorse the notes 
for the Farmers' & Merchants' Bank without recourse, whereupon 
it was agreed that the notes should be delivered to the appellee, the 
interest thereon figured to their respective maturities at the respec- 
tive rates which they bore, and that the total sum of principal and 
interest to the respective maturities should be discounted at 6 per 
cent, per annum back to March 3, 1913, and the Farmers' & Mer- 

iÊ=For other cases see same toplc & KBY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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chants' Bank given crédit on the books of appellee accordingly. It 
was also agfeed that the Parmers' & Merchants' Bank would always 
maintain an accolint with 'appellee to the extent bf at least 75 per 
cent, of the amount for which the Farmers' & Merchants' Bank 
had been given crédit, and when the notes fell due the respective 
amounts thereof were to be charged to the account of the Farmers' 
& Merchants' Bank; the appellee allowing interest on daily bal- 
ances at the rate of 2% per cent, per annum. 

Pursuant to this arrangement, the appellee gave the Farmers' & 
Merchants' Bank crédit for an amount equaling the principal and in- 
terest of said notes at the rate which they bore, making a total of 
$26,918.45, less 6 per cent, per annum to the maturities of the sev- 
eral notés. The Farmers' & Merchants' Bank received the full amount 
of the crédit so obtained. The notes were indorsed by the Farmers' 
& Merchants' Bank by McHugh without recourse, and McHugh also 
indorsed them individually. The transaction was entered on the books 
of appellee under an aCcount with the Farmers' & Merchants' Bank, 
and the notes there listed. The last of the notes on the list was one 
made by the Mandan Hospital to the Farmers' & Merchants' Bank, 
dated Octobèr 10, 1912, due on or before two years from date for 
$4,500 and drawing interest at 8 per cent, per annum. The Farm- 
ers' & Merchants' Bank continued to carry a balance in its account 
with appellee, and, when the amount represented by any note fell due, 
the appellee charged such amount to this account and forvvarded the 
corresponding note to the Farmers' & Merchants' Bank. 

In a féw: cases the Farmers' & Merchants' Bank forwarded drafts 
for the amounts due on some of the notes as they became due. In 
no instance did the original makers of the notes pay directly to the 
appellee, and ail dealings with référence thereto by the appellee were 
with the Farmers' & Merchants' Bank. AU of the notes became 
due on or before November 29, 1913, except that of the Mandan Hos- 
pital for $4,S0O. The crédit given by appellee on its books to the 
Farmers' & Marchants' Bank was ail repaid by the latter except 
the crédit for the Mandan Hospital note. On this note the Farm- 
ers' & Merchants' Bank paid one year's interest amounting to $360 
in October, 1913/ When the note fell due on October 10, 1914, there 
was due the appellee an amount equal to the principal of $4,500 and 
one year's interest $360, making a total of $4,860, the amount to 
recover which this suit was brought. 

The amount due is made plain when we consider that the Farmers' 
& Merchants' Bank had received the principal and interest of the 
note less 6 per cent, per annum on March 3, 1913- About Mar.ch 2, 
1914, the Farmers' & Merchants' Bank became involved in ïinancial 
dififîculties, and its doors: were closed by the stafe bank examiner of 
North Dakota. The appellant Graham, who had been a national 
bank examiner, was called in with others to go over the bank's pa- 
per. As a resuit of this examination, $47,908.26 of the paper was 
charged off as worthless, thereby wiping out the surplus of $10,000, 
the capital stock of $30,000, undivided profits of $5,882.29, and loans 
and discounts $1,814.42. 
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At this time, also, one J. P. Ernster went to the various stock- 
holders, and obtained $23,000 of the total capital stock of $30,000, 
giving them a guaranty to protect them against liability. Ernster 
was thereupon on March 11, 1914, elected président of the bank 
and was acting as such at the time of the f ollowing transaction. 
Oraham and Ernster were in constant consultation regardingi; the 
afifairs of the bank, and on March 11, 1914, at the same' meeting 
when Ernster was elected président, a resolution was passed by the 
stockholders lévying a 100 per cent, assessment on the stock of the 
bank. Ernster paid in the full amount of $30,000, $10,000 of which 
was advanced to him by Graham therefor. $23,000 of this was- paid 
in by Ernster and Graham on account of the stock acquirçd.by them, 
and $7,000 was paid in by them on account of other stockholders who 
<lid not respond. The bank then opened its doors for business. Five 
days later, while Mr. Ernster was still président and while he and 
Graham controlled $23,000 of the $30,000 capital stock, a resolution 
was passed by the three directors who had been elected at the meet- 
ing of March 11, 1911, after Ernster and Graham had acquired con- 
trol, accepting the ofïer of F. S. Graham, to purchase certain as- 
sets of the bank as per list for ^$27,863.10. The list of assets re- 
ferred to at their face value appears from the évidence to hâve 
been $80,193.07. The évidence shows that Graham did not payany 
money to the Farmers' & Merchants' Bank for said assets, and the 
bank did not receive any considération therefor except thci sum of 
$22,863.10, which was paid by the First National Bank of Fargo for 
some of the best paper in the list of assets which were sold to Gra- 
ham. It further appears in the évidence that Graham realized out of 
the assets other than those sold to the First National Bank of Fargo 
between $17,000 and $18,000. About June 1, 1914, Graham was 
elected président of the Farmers' & Merchants' Bank. The bank 
continued in business until August 31, 1914, on or about which 
date it was decided to form a national bank and take over the as- 
sets of the Farmers' & Merchants' Bank. Graham borrowed of the 
Farmers' & Merchants' Bank $17,500 for the purpose of aiding in 
the organization of the appellant Merchants' National Bank, and this 
loan was approved by the directors of whom Grabam was one by 
resolution of August 25, 1914. Graham used this money and pro- 
ceeded to obtain a charter for the Merchants' National Bank. 

When the national bank was organized, and on, August 31, 1914, 
the three directors of the Farmers' & Merchants' Bank, of whom 
Graham was one, passed a resolution to sell to the new bank ail of 
its assets of every nature in considération of $1 and the agreement 
of the new bank to pay the deposits, time certificates, cashier's checks, 
and $20,000 of bills payable and two other small items of the old 
bank. The stockholders' meeting which was held August 29th, con- 
trolled by Graham through his own stock and proxies, voted "to dis- 
pose of its assets provided said assets shall be sold for enough to 
pay off the liabilities of this bank as shown by its books on date of 
sale of said assets." By this same resolution the Farmers' & Mer- 
chants' Bank was to return to Ernster and Graham the spécial as- 
sessment levied on the stock in the spring and the emergency f und, 
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both amounting to $30,000. Graham had in the meantime become 
the owner of Ernster's interest in the stock and everything else, so 
he received the whole $30,000. He used this $30,000 to pay for that 
much more stock in the Merchants' National Bank of Mandan; that 
is, having a crédit by this resolution with the Farmers' & Merchants' 
Bank of $30,000, he applied $17,500 of it to cancel his note given 
for the loàn of that amount with which he had already purchased 
stock and paid in the balance for more stock. He transferred some 
of this stock to other stockholders in the old bank. The $30,000 re- 
funded for the stock assessment of the old bank was not taken over 
directly by the new bank, but was refunded to Graham and by him 
turned in to the bank for new stock, or, as he says, "The new bank 
took $50,000 for the Merchants' Bank and used it as capital stock." 

The $30,000 paid in to the old bank as an assessment belonged to 
that bank, and was a part of its f unds. The Marchants' National 
Bank on the morning of September Ist opened its doors for business: 
in the building of the old bank with the same set of clerks, equip- 
merrt, and ail the assets of the old bank; the only différence being 
that they brought in $20,000 more capital and proceeded with $50,t 
000 instead of $30,000 capital. There was no closing of the doors- 
except over night. By this transaction the défendant Merchants' Na- 
tional Bank gOt into its treasury about $30,000 of the asSets of the 
Farmers' & Merchants' Bank which was a trust fund of the old 
bank for its creditors. 

The claim of appellee is about $5,000, and the only other possible 
claim âgainst the old bank does not exceed $5,000. The évidence 
shows that the Mandan Hospital note is secured by a mortgage in 
the ordinary form, dated October 10, 1912, executed by the Mandan 
Hospital by W. A. Lanterman, président, and E. H. McKugh, secre- 
tary, to Hyman N. Cary, trustée, and mortgages ail of bloek 4, Heart- 
view addition to the town of Mandan, to secure the note in question. 

On this State of facts, the Farmers' & Merchants' Bank claims : 
(1) That the transaction of March 3, 1913, between McHugh as its 
cashier and appellee, cofistituted a. sale of the notes to appellant, and 
the transaction ended there, so far as it was concerned ; (2) admit- 
ting the transaction to hâve constituted a loan, and that the agree- 
ment on the part of McHugh that the notes at their respective ma- 
turities should be charged to the Farmers' & Merchants' Bank con- 
stituted a guaranty of pay ment, then the guaranty was void by reason 
of section SlSOof the Statutes of North Dakota; (3) that, if the trans- 
action constituted a loan by appellee to the Farmers' & Merchants' 
Bank, there is not sufficient évidence to show that F. S. Graham or 
the Merchants' National Bank received the assets of the Farmers' 
& Merchants' Bank under such circumstances as would rénder them 
liable for appellant's claim: 

On the other hand, appellee claims: (1) That the transaction be- 
tween McHugh and it on March 3, 1913, constituted a loan to the 
Farmers' & Merchants' Bank of the amount for whicb the latter 
received crédit, and the notes were taken by appellee as collatéral 
security; (2) that appellants F. S. Graham and the Merchants' Na- 
tional Bank hâve received ail the assets of the Farmers' & Merchants' 
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Bank under such circumstances as would make them liablé tô'pay 
the claim of appellee. 

[ 1 ] The trial court sustained the claim of appellee and rendered 
judgment accordingly. We are of the opinion that the trial court 
was clearly right in holding that the transaction of March 3, 1913, 
constituted a loan by appellee to the Farmers' & Merchants' Bank 
of the amount of the crédit given the latter on the books of the 
former. No argument can make the case any stronger or différent 
than the facts appearing in the évidence. Thèse facts show to our 
mind beyond question that the transaction constituted a loan, and 
that the parties thereto in ail their dealings treated it as such. 

[2] Section 5150, subd. 8, North Dakota Compiled Laws 1913, quot- 
ed in the brief of appellants, did not become effective imtil July 1, 
1913. The law which was in force on March 3, 1913, is found in 
subdivision 8 of section 4639, Civil Code North Dakota, and reads 
as follows: 

"No such association shall hâve or carry among its assets at any one tiine 
loans dépendent vvholly upon real estate security, (and they shall only be upon 
flrst mortgages) in an amount exceeding one-half of Its capital stock and sur- 
plus, and in selling or disposing of sald loans so made upon real estate se- 
curity, no such association shall hâve power to guarantee the paymént or col- 
lection thereof, and any such guaranty made in violation of thls provision 
shall not be binding upon such association, but shall be upon the person or 
offlcer maklng the same." 

As we décide that the transaction between McHugh and appellant 
constituted a loan with a pledge of the notes as collatéral, we are 
of the opinion the law quoted does not apply. 

[3] The loan represented by the Mandan Hospital note was not 
sold nor disposed of within the meaning of the statute. The word 
"disposing" as used in the statute means to part with; to alienate. 
This must, be so for the reason that there would be no occasion for 
the Farmers' & Merchants' Bank to guarantee the payment of a loan, 
which was simply transferred as collatéral security for the pay- 
ment of a debt for which the bank was already liable according to 
the resuit reached by us in this case. No question is made by coun- 
sel for appellants as to the authority of McHugh to agrée that the 
notes might be charged to the Farmers' & Merchants' Bank at their 
maturity. We mention this as the point seems to hâve been raised 
in the trial court, but counsel no doubt were convinced that there 
would be no benefit to be derived from contending that McHugh had 
no such authority in view of the settled law that, whereas in the case 
at bar the bank has without question received the money which it is 
sought to recover and applied the same to its own use and benefit, 
it could not be heard to question the power and authority of its 
cashier. Citizens' Bank v. Appleton, 216 U. S. 196, 30 Sup. Ct. 364, 
54 Iv. Ed. 443 ; Rankin v. Engel Emigh, 218 U. S. 27, 30 Sup. Ct. 
62, 54 L. Ed. 915; American Nat. Bank v. Nat. Wall-Paper Co., 77 
Fed. 85, 23 C. C. A. 33 (8th Cir.) ; Planters' Bank v. Union Bank, 
16 Wall. 483, 21 L. Ed. 473; Wald v. Wheelon, 27 N. D. 624, 147 N. 
W. 402; First National Bank v. State Bank, 15 N. D. 594, 109 
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N. W. 61'; Emerado, etc., v. Famers' Bank, 20 N. D. 270, 127 
N. W. 522, 29 L. R. A. (N. S.) 567. 

[4] We are also of the opinion tliati the facts in this case in regard 
to tiie transfer of the assets of the Farmers' & Marchants' Bank to 
Graham and the Merchants' National Bank show a liabiHty upon the 
part of Graham and the Merchants' National to pay the claim of 
appellee under the well-'known rule established by Louisville Trust 
Co. V. Louisville, etc.. Ce, 174 U. S. 674, 19 Sup. Ct. 827, 43 L. 
Ed. 1130; Chicago, R. I. & P. Ry. Co. v. Howard, 74 U. S. (7 Wall.) 
392, 19 L. Ed. 117; Chicago, Mil. & St. P. Co. v. Third Nat. Barjk of 
Chicago, 134 U. S. 276, 10 Sup. Ct. 550, 33 h. Ed. 900; Cential 
Imp. Co. V. Canlbria Steel Co., 20r Fed. 811, 120 C. C A. 121 (8th 
Cir.); Central Imp. Co. v. Cambria Steel Co., 210 Fed. 696, 127 
C. C. A.. 184 (8th Cir.), and cases cited. 

It is assigned as error that the complaint does not state facts suf- 
ficient to constitute a cause of action ; but, as this question was not 
raised in the, court below and is not specified as error or argued by 
counsel for appellants, we must treat the assignment as abahddned. 

It results from what we hâve said that the judgment below must be 
affirmed, and it is so ordered. 

ADAMS, Circuit Judge, concurred in the décision of this case, but- 
deceased before the opinion was prepared. 



DUNN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. January 8, 1917.) 

No. 2877. 

1. Grand Jubt <S=>8 — Sélection. 

Judlcial Code, § 276 (Act March 3, 1911, c. 231, 36 Stat. 1164 [Comp. 
St. 1Ô13, §■ 12.53]), déclares that ail jurors, grand and petit, includlng 
those summoned durlng the session of the court, shall be publlcly drawn 
from a box In which the names shall hâve been placed by the clerU of 
the court, and a commlssloner appointed by the Judge, or by the judge 
senior in commission In districts havlng more than one judge, which com- 
mlssloner shall be a citizen of good standing and a well-known member 
of the principal polltlcal party opposing that to which the clerk may be- 
long, the clerk and the commlssloner each placing one name in the box 
alternately until the whole number requlred shall be placed therein. The 
clerk, although a résident of the district, did not officiate or partlcipate In 
the sélection of the names and the drawing of the grand jury, which was 
condueted by a deputy clerk and a, jury commlssloner, who were mem- 
bers of the same polltlcal party. Ueld, in vlew of the provisions of the 
statute as to the appolntment of a jury commissioner who should be a 
member of a polltlcal party différent from that with which the clerk was 
afiiliated, the statùte must be deemed mandatory, apd the clerk cannot 
delegatç the duty of selecting names and drawing the grand jury to his 
depùties ; hence the grand jury so drawn was not a lawful grand jury, 
and tUe Indlctment found thereunder is subject to attack. 

[Ed. Note.^— For other cases, see Grand Jury; Cent. Dig. §§ 16-20; Dec. 

■ Dig. <S==>8.] _^ 

'<Ê=5For Other cases see same topio & KEY-NUMBBR in ail Key-NUmbered Digests & Indexes- 
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2. Geand Jury ig=8— Jtjey <S=>C6(2)— Sélection— Délégation of Rights. 

A duty as that of seleetlng the persons to aet as grand or petit jurors 
must be performed by the persons authorized by the statute to make the 
sélection, and cannot be delegated to others. 

[Ed. Note.— For other cases, see Grand Jury, Cent. Dlg. §i 16-20 ; Dec. 
Dig. <S=>8 ; Jury, Cent. Dig. § 284 ; Dec. Dig. <S=»66(2).] 

3. Ceiminal Law <S=»104&— Appeal — Peesentation of Grounds of Rbview in 

Court Below. 

Where accused, by plea in abatement to the indictment, attacked the 
mode of selecting the grand jury, and the overruling of that plea is 
shown by the record proper, the question is sufficiently reserved for re- 
view ; exceptions belng unnecessary. 

[Ed. Note.— For other cases, see Crlminal Law, Cent. Dig. § 2656 ; Dec. 
Dig. <S=>1049.] 

4. Criminal Ijaw (S=3ll86(4) — Appeal — HARMïtEsa Erroe — "Defect in Matter 

OF FORM." 

Where the clerk of the District Court did not partlcipate in the sélec- 
tion of the grand jtiry, as required by 36 Stat. at L. § 1164, whlch pro- 
vides for the sélection of names for the grand jury by the clerk and a 
commissioner who shall be a member of the opposite political party, 
the error is prejudicial ; the statute being Intended to prevent the pollu- 
tion of the stream of justice at its, source, and an Indictment, found by a 
grand jury so selected, must be set aside, the error not being a mère 
defect in matter of fonn, which Rev. St. 1025 (Coinp. St. 1913, § 1691) dé- 
clares shall be disregarded. 

[Ed. Note. — For other cases, see Ci-iminal Law, Dec. Dig. iS=>H86(4).] 

In Error to the District Court of the United States for the South- 
ern District of Texas; Waller T. Burns, Judge. 

Tom Dunn and others were convicted of crime, and they bring er- 
ror. Reversed. 

Thls is a writ of error from a judgment of conviction on two Indictments 
which, by order of the court, were Consolidated. The indictments were flled 
on September 2, 1915, and September 6, 1915, respectively. To each of them, 
as stated In a blU of exceptions, before any other plea presented or entered, 
and before any announcement, and before the cause was called for trial, the 
défendants, during the term at which the indictments were found and re- 
turned, flled and presented in open court to the court for its action a plea in 
abatement, which alleged, as ground of abatement, in addition to alleged non- 
conformity wlth the requirement of the statute (Judicial Code, § 276 [U. S. 
Comp. Stat. 1913, § 1253]) as to the manner of placing names in the box from 
which grand and petit jurors are drawn, that the grand jury that found and re- 
tumed the indictment was not a lawful grand jury, in that the clerk of the 
court, L. C. Masterson, did not act, offlciate or partlcipate in the sélection or 
drawing of such grand jury, but was absent from the city of Corpus Christl, 
where the jury was drawn, and in no wise supervised or conducted the sélec- 
tion and drawing of the grand jury, which was drawn by J. A. Mount, a depu- 
ty clerk of the District Court, and J. C. McGill, who had been appointed by 
the court as jury commissioner for the Corpus Christi division, in the place 
and stead of E, C. Lasater, the jury commissioner of that division, who was 
absent from the state, from names selected and placed in the box by said 
Mount and McGill, who were memljèrs of the same political party. The 
plea averred that L. C. Masterson, the clerk of the court at the time of se- 
lecting the names and placing them in the jury box and of drawing the grand 
jury, was living and residing within the district, and was not disqualifled 
or disabled from aoting as clerk of the court, and that he and the said Mc- 
Gill belonged to the same political party. On the hearlng of thls plea by the 
court the évidence without dispute showed that the names whlch the jury 

@=3For other cases see saijietoplc & KEY-NUMBERin ail Key-Numbered Digests & Indexes 
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box contalned when the grand jury was drawn by Mount and McGill were se- 
lected and placed therein by tliem substantially in the manner and under 
the circunistances alleged in the plea, sonie by one of them aiid some by the 
other, and that several of the nanjes o^ those composlng the grand jury were 
selected and placed in the box by Mount. The court overrùlèd thé plea in 
abatement. Its action in Sp doing Ig ' assigned as error. 

Marshall Hicks, of San Antonio, Tex., Jacob F. Wokers, of Hous- 
ton, Tex., James R. Dougherty, of Beeyille, Tex., and B. W. Tea- 
garden, of San Antonio, Tex. (Lârié,'Wdlters & Storey, of Houston, 
Tex., Edward R. Kieberg, of Corpus Christi, Tex., James B. Wells 
and Harbert Davenport, both of Brownsville, Tex., G. R. Scott, Boone 
& Pope, of Corpus Christi, Tex., Hicks, Hicks, Teagarden & Dick- 
son, of San Antonio, Tex., and Dougherty & Dougherty, of Beeville, 
Tex., on the brief), for plaintiffs in error. 

John E. Green, Jr., U. S. Afty., of îîouston, Tex. 

Before PARDEE and WALKER, Circuit Judges, and EOSTER, 
District Judge. 

WAt,KER, Circuit Judge (after statitig the facts as aboVe). [1] 
With référence to the sélection and drawing of grand and petit jurors 
the statute provides as follows : 

"AU such Jurors, grapd and petit, Includlng those siiinrtioned during the ses- 
sion of the court, shall' be pubilciy dràwn from a box contalnlng, at the tlme 
oî each drawing, the names of not, less than three hundred persons, possess- 
Ing thé (lUailflcations préscrlbéd iri tlies âaetloà last précedlng, which names 
shall hâve been placed therejnby the. cîerlfof $ueh court aad a commissioner, 
to be,.appointed by th^ judçe. thereof, or by.the judge senior In commission 
In districts havlng moi-e than one judge, which commlssionér shall be a citi- 
zen of good standing, residlng in the district in which such court is held, 
and a v^ell-known membér of the principal political party in the ;distriet in 
wliieh the court is held (Jpposing that to which the clerk may belong, the 
clerk and said commissloner each to place one pâme in saiçl box alternately, 
without référence to party affiliations until the whole number required shall 
be placed therein." 36 Stat L. 1164. 

In' the opinion rendered in the case of Uiiited States v. Chaires et 
a:l. (C. C.) 40 Eed. .820, it was' said 'ih' référence to thé provision just 
set out: 

"An in.speetlon of this statute shows that the work of prepa ring the names 
of the persons possessing thé qualifications of jurors, and placing.them in the 
hox, f s to be done by the clerk of the court and a Jury commissloner to be ap- 
polnted by the judge. The duty to be performed by the.se parties Is clearly 
and speciflcally prescribed in the statute. It may be considered, and probably 
is, mandatory. • * •" 

The facts of that case did not call for a décision of the question 
presented in the instant case. The térms of the statute leave no 
room for .reasonable doubt that it is the clerk himself, not his deputy 
or any other person acting in his stead, who is designated as one of 
the two officiais who are to act together in selecting the names and 
placing them in the jury box. The requirement as a qualification 
of the commissloner to lie appointed that he be "a well-known mem- 
bér of the principal political party in thé district in which the court 
is held opposing that to which the clerk may belong" is convincing 
évidence of an intention to impose upon the latter thé duty of par- 
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ticipating in person in the performance of the duty prescribed. Where 
such an intention is disclosed by the statute which imposes the duty, 
the rule which generally prevails that a deputy of a ministerial officer 
can do every act which his principal might do (The Confiscation 
Cases, 20 Wall. 92, 111, 22 L. Ed. 320) can hâve no application. 

[2] Even in the absence of such a clear manifestation of a pur- 
pose to require the oflScial designated to perform in person the duty 
imposed, the generally, if not universally, prevailing rule is that such 
a duty as that of selecting the persons to act as grand or petit jurors 
must be performed by the persons appointed to make the sélection, 
and cannot be delegated by them to another or others. State v. New- 
house, 29 La. Ann. 824; Klemmer v. Mount Penn Gravity R. R. Co., 
163 Pa. 521, 30 Atl. 274; Hulse v. State, 35 Ohio St. 421 ; Common- 
wealth V. Graddy, 4 Metc. (Ky.) 223 ; Clare v. State, 30 Md. 163 ; 
24 Cyc. 212; 12 R. C. L. 1016, 1017. This view was plainly ex- 
pressed in the opinion in the case of United States v. Greene (D. 
C.) 113 Fed. 683, 692. The plea in abatement under considération in 
that case did not show that the names in the jury box were not law- 
fully selected by the clerk and jury commissioner as contemplated by 
the act. 

In the case of United States v. Gale, 109 U. S. 65, 71, 3 Sup. Ct. 
1, 27 L. Ed. 857, Mr. Justice Bradley, delivering the opinion of the 
court, spoke of an indictment found by a grand jury selected by per- 
sons having no authority whatever to sélect them as f undamentally 
def ective. While it was disclosed that there was no complaint of 
that kind against the indictment under considération in that case, 
the court's enumeration of some of the fundamental requisites of a 
valid indictment is not to be disregarded. The expression there used 
was explicitly referred to, and certainly without disapproval, in the 
opinion in the case of Rodriguez v. United States, 198 U. S. 156, 25 
Sup. Ct. 617, 49 L. Ed. 994. In the latter case it appeared that an 
objection to the indictment very similar to the one made in this case 
existed ; but it was not passed on by thé court, because no exception 
was reserved to the overruling of the motion in arrest of judgment 
by which alone it was raised. 

[3] In the instant case the objection was duly and seasonably made 
by plea in abatement prior to arraignment, and the overruling of that 
plea is shown by the record proper, which is presented for review, 
and, besides, was unnecessarily excepted to. Crowley v. United 
States, 194 U. S. 461, 24 Sup. Ct. 731, 48 L. Ed. 1075. 

[4] The statute désignâtes the officiais who are to sélect the names 
to be drawn from for jury service. A body made up of persons not 
so selected is not the grand jury contemplated by the law. An ob- 
vions purpose of the enactment was to provide protection against 
unfounded, partisan, and malicious prosecutions by confining the sé- 
lection of those who can serve as grand jurors to designated officiais, 
required to be members of opposing political parties. It is a means 
adopted to secure fair dealing and impartiality in the body intrusted 
with the power of making criminal charges. There can be no cer- 
tainty that the purposes of the statute will not frequently be de- 
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feated if an indictment, which js seasonably impeached on the ground 
that it was found by gr^nd jurors sel^çted by persons having no au- 
thority \yhatever tp sçlect th.em,,,may be sustained because the évi- 
dence addyced.with référence tô it is such a$ to make it appear that 
the défendant was not.actnally prejwdiced as a iresult of the sélec- 
tion of those who preferred the ç)îarge having been made without 
lega,! authority. Withoi^t, regard to other obstacles i which may con- 
front one situated as a ,4^f|endant in a criminal case not infrequently 
is, the seçrfcy of grand jury proçeedings often m,ust stand in the >vay 
of existing, évidence being. available to.him to prove that improper 
influences were efifective in bringing about the fanding of the indict- 
ment against him, or tO; rebut «ntrustwo;:thy .évidence adduced to 
prove th& absence of such influences. With. référence to the partici- 
pation of unauthorized persons in the sélection of the naines to.go 
in the jury box, froni which panels for service are to be drawn, it 
was said, in the opinion in the case of United States v. Murphy (D. 
C.) 224 Fed. 554, 564: 

"The law has speclfled Who is to make the sélection of jurors, and it is un- 
safe and unwise to permit a departure from its provisions. Courts cannot 
stop to inquire In each case whether such participation, however indirect, has 
lieen harmful in a given case. The only safe rule is to prohibit and cou- 
demn it absolutely." 

The désignation made by the statute of the officiais charged with 
the duty of selecting the.names to be drawn from to make up grand 
and petit juries is a means adopted to prevent the pollution of the 
stream. of justice at its source. The provision was intended to guard 
the administration of the criminal law against improper influences. 
The court is not vested with a discretionary power to dispense with 
a compliance with an essential , feature of a safeguard pre- 
scribed by law. An impeachment of an indictment because of 
a noncompliance with the requirement that the names put in the 
jury box be selected by specified officiais is not a suggestion of a 
defect or imperfection in matter of form only (U. S. Rev. Stat. § 
1025 [Comp. .St. 1913, § 16911), but goes to the vital question of the 
legality of the existence of the body by which the charge was made, 
and of its right or power to make a charge which the party charged 
can be required to défend against, United States v. Lewis (D. C.) 
192 Fed. 633. The conclusion is that the, averments of the plea in 
abatement, which were sustained by uncontradicted évidence, showed 
that the indictment was bad because of a, noncompliance with a funda- 
mental requisite in the création of the grand jury which returned it. 
Because of the error committed in overruling that plea, the judgment 
under review is reversed. 
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COCA-COLA CO. V. BENNETT et al. 

(Circuit Court of Appeals, Eighth Circuit. December 8, 1916.) 

No. 4605. 

1. Tbade-Marks and Tradb-Names <S=>68 — Riqht of Owneb of Tbade-Mabk 
! — Unautjiobized Bottling of Goods. 

A manufacturer of a syrup used wltli earbonated water to produee a 
beverage whlch was sold elther at soda fountains or in bottles, whosé 
registered trade-mark covered Iwtti the syrup and tlie beverage, but who 
bottled none of the beverage, haviug contracted witb others therefor under 
contracts requlrlng the purchase of syrup from tlie manufacturer and its 
préparation under régulations to protect the quai ity, can prevent one who 
has not the manufacturer's consent from bottling the syrup with earbo- 
nated water, even In accordance with the régulations, and selling it under 
the trade-mark, since otherwise the manufacturer would liave no means 
for protecting the quallty of the goods sold under his trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79 ; Dec. Dig. <®=»68.J 

2. TBADE-Mii-RKS AND TBADE-NAMES i©=>68 KlGHT8 OP OWKEB — SALES IN 

BULK. 

When a manufacturer of an article of food or drink sells it In bulk, and 
also puts it up in Iwttles bearing a dlstiiictive trade-mark, the purchaser 
of the article in bulk cannot legally bottle it and aflix the manufacturer's 
label to the bottle. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79 ; Dec. Dig. <g=>68.] 

3. Monopolies <S=21 — Violation of Anti-Tbust Act — ^Rjghts of Owner of 

Trade-Mabk. 

The invalldlty, under Sherman Anti-Trust Act July 2, 1890, c. 647, 26 
Stat. 200 (Comp. St. 1913, §§ 8820-8830) of contracts by which the owner 
of a trade-mark co\'ering both a syrup and the beverage made therefrom 
grauted the exclusive right to bottle the beverage, does not affect the 
owner's rlght to prevent the sale of the beverage under the trade-mark 
by one who bottled it without consent. 

[VA. Note. — For other cases, see Monopolles, Cent. Dig. § 15 ; Dec. Dig. 
<©=>21.j 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. PoUock, Judge. 

Suit by the Coca-Cola Company against Charles G. Bennett and 
another, copartners doing business as Bennett Minerai & Distilled Wa- 
ter Company. Judgment for the défendants (225 Fed. 429), and plain- 
tiff appeals. Reversed and remanded, with instructions to grant the 
injunction prayed for. 

Frank F. Reed and Edward Rogers, both of Chicago, 111. (Candler, 
Thompson &. Hirsch, of Atlanta, Ga., Holmes, Yankey & Holmes, of 
Wichita, Kan., Harold Hirsch, of Atlanta, Ga., and Charles G. Yankey, 
of Wichita, Kan., on the brief), for appellant. 

C. M. Williams, of Hutchinson, Kan., for appellees. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

CARIyAND, Circuit Judge. Appellant brought this action against 
appellees to restrain an alleged trade-mark infringement and unfair 

<S=5For other cases See same topic & KEY-NBMBBR In ail Key-Numberea Digeats & Indexes 
238 F.— sa 
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compétition. The trial court, upon considération of the pleadings and 
certain stipulated facts, dismissed the Complaint for want of equity. 
The f aets upon which appellant relies for relief are substantially as 
follows : 

Appellant is a corporation of the state of Georgia, with its princi- 
pal place of business at Atlanta, in said state. Appellees are copart- 
ners doing business under the firm name of Bennett Minerai & Dis- 
tilled Water Company at Hutchinson, Kan. Appellant is the owner 
of the trade-mark "Coca-Cola" and the business of the manufacture 
and sale of two kinds of syrup in connection therewith. The trade- 
mark covers both the syrups and beverages made therefrom. It was 
registered in the Patent Office of the United States January 31, 1893, 
and again October 31, 1905. The name "Coca-Cola" has been ex- 
clusively used by appellant and its predecessors, since on or about the 
year 1886, for the purpose of identifying the syrups manufactured by 
it and its predecessors as their own product, and to distinguish it 
from ail other articles marketed and sold by others. The name "Coca- 
Cola" has been used by said appellant exclusively in connection with 
its product, by attaching and applying said name to ail barrels, kegs, 
jugs, bottles, and other réceptacles containing said product, and also by 
placing said name on labels in connection therewith. 

Great care, skill, and judgment hâve at ail times been used by appel- 
lant and its predecessors in the manufacture of said product, Coca- 
Cola, in order to protect it from contamination and impurities, and in 
the barreling and putting up of said product, so that the product should 
reach the consumer in a clean and wholesome condition, and great 
pains havé also been taken by appellant that the bottles and other ré- 
ceptacles in which the product has been placed are free from dirt or 
objectionable matter, and great amounts of time and labor hâve been 
expended by appellant in marketing and selling its product under the 
name "Coca-Cola" throughout the United States and in f oreign coun- 
tries. Coca-Cola is universally known, and large sums hâve been ex- 
pended in advertising said product. The product Coca-Cola is re- 
ceived by the consuming public in two ways^over the soda fountain, 
and in bottles. The syrup as such is not consumed by the public. At 
the soda fountain it is mixed with carbohated water, and in bottles it 
is similarly mixed. 

Appellant does not bottle its bottling product itself, but its entire 
bottling product is sold under contract to two Tennessee corporations, 
viz. Coca-Cola Bottling Company and The Coca-Cola Bottling Com- 
pany, which in tum bave given the privilège under contract to certain 
other corporations and individuals to bottle the syrup made for bottling 
purposes and to use in connection therewith the trade-mark "Coca- 
Cola." Among the corporations having the privilège of bottling is the 
Western Coca-Cola Bottling Company. Any person or corporation 
receiving authority by contract to bottle and sell bottled Coca-Cola in 
a prescribed territory agrées to bottle the same in the following man- 
ner: 

To prépare and put in bottles using a crown stopper thereon, a mix- 
ture of Coca-Cola syrup and of water charged with carbonic acid gas 
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under pressure of not less than one atmosphère, said Coca-Cola syrup 
and said water in said mixture to be used in proportions of not less 
than one ounce of Coca-Cola syrup to each seven or eight ounce bot- 
tle of carbonated water, making thereof a carbonated drink of the 
strength stated. Said person or corporations also agrée not to add 
any compound, syrup, color, flavoring matter, acid, headings, sugar, 
or other sweetener, or any other preservative of any name or nature, 
or any other substance or ingrédient whatsoever, or any water, other 
than pure carbonated water, commonly called soda water, to.the syrup 
furnished by the plaintifï or to the water used for carbonating, and 
also agrée not to use for said Coca-Cola syrup any substitute what- 
ever, or to make any other drink and sell same under the name Coca- 
Cola. 

Coca-Cola Bottling Company and The Coca-Cola Bottling Company 
of Tennessee take the entire output of the product of the appellant 
manufactured for bottling purpoçes. No other person, firm, or cor- 
poration buys or can buy the same from the appellant. The appellant 
is în no way directly or indirectly interested in the two Coca-Cola 
Bottling Companies, above described, or interested in any of their 
profits; but the contract ; between them provides that appellant shall 
retain control over its trade-mark and bave the right of inspection and 
supervision, for the purpose of securing the bottling of its product ac- 
cording to contract as hereinbefore stated. The two bottling com- 
panies, with the consent of appellant, hâve divided the territory de- 
scribed in the contract between them, and said companies hâve entered 
into contracts with other companies, by which contracts local bottling 
companies are given the exclusive right within certain restricted ter- 
ritory to bottle and sell the bottled product, Coca-Cola. 

The Western Coca-Cola Company, organized under the laws of 
the State of Illinois, is one of thèse companies. Its territory em- 
braces several states, including Kansas. The bottling companies do not 
enter into a contract with more than one person, firm, or corporation 
in the territory allotted to any local bottier. The contracts between 
the two Coca-Cola Bottling Comiianies, sometimes referred to as the 
parent companies, and the varions local botthng companies, ' are al- 
ways approved and consented to by the appellant. The appellaAt has 
no financial interest in the local bottling plants. The appellant sells 
its bottling product to the parent bottling companies above described, 
and will not accept any order for said product, except from thèse two 
bottling companies, and no other person, firm, or corporation can buy 
Coca-Cola syrup from appellant for bottling purposes than the com- 
panies above described. The local bottling companies are supplied di- 
rect from the factories of the parent bottling companies, but the or- 
der cornes to the appellant through the parent bottling companies, and 
thèse bottling companies pay appellant for the bottled product so 
distributed to the local bottling plants. The shipments of bottling 
syrup are made both in interstate and intrastate commerce, aggregat- 
ing a large volume of business. 

The défendants are using the trade-mark "Coca-Cola" on a bottled 
product without the authority or permission of appellant. The prod- 
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uct so bottled by défendants is the Coca-Cola syrup as manufactured 
by appellant for bottling purposes, bought by the défendants partly 
from the Western Coca-Cola Bottling Company and partly from ven- 
dees of appellant and in the open market. The said Coca-Cola syrup 
is mixed by défendants with carbonatéd water and sold as a beverage 
under the trade-mark Coca-Cola, and défendants hâve no contract with 
or authority from the Coca-Cola Bottling Companies or appellant for 
bottling the same, and no restriction as to the use of said syrup is 
agreed upon by défendants with the jobbers or wholesalers from whom 
they purchase said syrup. AU of the Coca-Cola which défendants hâve 
manufactured and sold has been made from the Coca-Cola syrup man- 
ufactured and sold by appellant in the usual and ordinary way which 
appellant authorizes and permits consumers and patrons to manufac- 
ture and sell Coca-Cola as a beverage. Paragraph 16 of the complaint, 
which is admitted by the answer, is as f oUows : 

"That by reason of the preinlses ypur orator Is rlghtfully and equltably 
entitled to the sole and exclusive use of the trade-mark 'Coca-Cola,' and to 
protection in the use thereof as applled to its products, and In equity and 
good conscience to protection agalnst ail œanner and form of fraudulent use 
and imitation of saM trade-mark, and that the public generally has at ail 
tlmes acknowledged and acqulesced in the aforesaid rlghts of your orator and 
of your orator's predecessors aforesaid in and to said trade-mark." 

[1] The question arising on the facts as above stated is: Hâve the 
défendants, without the authority or permission of the appellant, the 
right to manufacture Coca-Cola as a beverage by mixing the bottling 
syrup of appellant with carbonatéd water and sell the same to the 
public under the trade-mark Coca-Cola? The trade-mark "Coca- 
Cola," covering as it does both the bottling syrup and the beverage 
made therefrom by adding carbonatéd water, entitles the appellant 
to the exclusive right to manufacture and sell its syrup, and also to 
make and sell the beverage known as "Coca-Cola." Certainly, if 
the appellant has the exclusive right to make and sell under its trade- 
mark the beverage called "Coca-Cola," it can grant the right and priv- 
ilège to others to do that which it might do itself ; and it necessarily 
resultsi.from this state of the case that no person or corporation can 
manufacture the bottled beverage called "Coca-Cola" and sell the same 
under appellant's trade-mark without its consent or authority. 

It is true that the appellant has no money directly invested in the 
business of the bottling companies; but it is very plain that, as the 
syrup manufactured by the appellant is not, itself consumed by the 
public as such there could be no sale of the syrup unless there was 
a sale of the beverage niade therefrom, and so it is apparent that 
the appellant is directly and greatly interested in having its bottled 
product delivered to the consuming public under such circumstances 
and in such manner as.will promote the sale thereof. It is also ap- 
parent that the only way the appellant can secure the right to supervise 
the manner pf the bottling of its product is to refuse to grant the 
privilège of bottling, except upon condition that certain prescribed 
régulations are complied. with. It would, therefore, seem to be tob 
plain for argument that both under the law of trade-mark and upon 
Sound reason défendants in the case at bar may not, without the con- 
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sent and authority of the appellant, manufacture the bottled beverage 
and sell the same under the appellant's trade-mark, "Coca-Cola." 

Counsel for the défendants argue that, as it appears that défendants 
use the bottHng syrup of the appellant and mix the same with car- 
bonated water in the same way that appellant authorizes other per- 
sons and corporations to do, they hâve the right to manufacture and 
sell under the appellant's trade-mark. But suppose that other persons 
and corporations vvithout number should be of the same opinion ; 
it would resuit that appellant would hâve no control over the integrity 
of its trade-mark, which is its guaranty that the beverage is as repre- 
sented, and its business might be ruined, It is true the défendants 
might sell the bottling syrup which they buy under the appellant's 
trade-mark ; but, since they change the syrup into a beverage without 
the permission and authority of appellant, they hâve no right to sell 
the same under appellant's trade-mark. The argument advanced is 
also faulty, as it would permit per.sons other than the owner of the 
trade-mark to control its use. 

[2] The law seems to be settled that when a manufacturer of an 
article of food or drink sells it in bulk, and also puts it up in bottles, 
the latter bearing a distinctive trade-mark, a purchaser of the article 
in bulk will be guilty of unfair compétition and be enjoined from bot- 
tling and affixing the manufacturer's distinctive label upon the goods 
bottled by him. Coca-Cola Co. v. J. G. Butler & Sons (D. C.) 229 
Fed. 224; Krauss v. Peebles Co. (C. C.) 58 Fed. 585, 592; People v. 
Luhre, 195 N. Y. 377, 89 N. E. 171, 25 L. R. A. (N. S.) 473 ; Hennesy 
V. White, Cox, Manual of Trade-Mark Cases, 2>77 ; Brown on Trade- 
Marks, §§ 910, 759, and authorities there cited. One of the reasons 
given for this rule is that : 

"Unless the manufacturer can control the bottling, he cannot guarantee that 
it is the genuine article prepared by him." 

And as said by Judge Trieber in Coca-Cola Co. v. J. G. Butler & 
Sons, supra: 

"To thi.s may be added that he cannot tell whether it is bottled in so careful 
a manner as is essential to the préservation of the article and the mainte- 
nance of its good réputation." 

It would seem that to uphold the contention of counsel for the de- 
fendants would be to destroy ail the value that the appellant's trade- 
mark bas. It would open the door to any person or corporation to 
adulterate the beverage sold as Coca-Cola without any right in the 
appellant to prevent it. 

"The greatest value of a trade-mark is the réputation established by the 
excellence of the article, and the knowledge and appréciation of that fact by 
the consumlng public. An article without any merlt can dérive no beneflt from 
a trade-mark, and only a temporary beneflt from the most extensive adver- 
tisement. It is like the value of a "good will' in an established going concern. 
It dépends upon the successful opération of the business. Without that there 
is no value to it. Who would pay for the good will of a business conducted at 
a lossV" Coca-Cola Co. v. Butler & Sons, supra. 

The cases of Russia Cément Co. v. Frauenhar, 133 Fed. 518, 66 
C. C. A. 500, and Appollinaris Co. v. Scherer (C. C.) 27 Fed. IS, 
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are cited as sustaining the position of counsel for défendants; but 
an examination of thèse cases show that in the Cernent Case the same 
cernent without any addition or subtraction was resold under the 
trade-mark name. If the défendants in this case had simply resold 
the syrup, it would be within the reasoning of the case cited; but 
they did not do that. They changed the syrup into a beverage, and 
they say that they changed it in the same manner that the appellant 
authorized other persons to do. But the trouble with this argument 
is that it destroys appellant's exclusive right to its trade-mark, and 
the resulting right to say who may use it. In the Appollinaris Case 
the same water, without subtraction or addition, was sold under its 
true name. Without prolonging the discussion further, we dû not 
think the défendants hâve the right to manufacture and sell Coca- 
Cola under the trade-mark name of appellant without its consent. 

[3] Counsel for défendants further urge that the contracts which 
appellant has made with the Tennessee corporations, and which the 
Tennessee corporations hâve made with appellant's consent with local 
persons and corporations, are in, violation of the Sherman Law. The 
trial court seems to hâve based its ruling in dismissing the complaint 
partly upon this proposition, it appearing to that court that this suit 
was oneto enforce thèse contracts. We do not think the validity of 
the contracts are in any, wise brought into question on this record. 
The appellant simply clàims that the défendants hâve no right to 
manufactura and sell Coca-Cola under appellant's trade-mark with- 
out its cpnçent, and our décision in this case goes no further than to 
hold that .the claim of appellant iswéllfounded. We do not décide 
that the whole or any part of the contracts made by appellant with 
the bottling companies are valid. The granting of the consent of 
appellant to the défendants to manufacture and sell the product Coca- 
Cola under its trade-mark could be manifested without the contracts 
mentioned in the evîdepce. ; It will be time enough to décide as to 
the validity of the contracts when a suit arises in which their validity 
is involvedf and when some personis sued who has a contract. Man- 
if estly, if the consent and authority of appellant is necessary in order 
to manufacture and sell Coca-Cola under its trade-mark, then ap- 
pellant has the right to impose any such reasonable condition to the 
gfanting of such consent as will protect the integrity of the trade- 
mark. 

It results from what we hâve said that the judgment dismissing the 
complaint should be reversed, and the case remanded, with instruc- 
tions to the trial court to grant the injunction prayed for. The ques- 
tion of damages was not considered in the lower court, and that ques- 
tion will be left open to be dealt with as law and justice may require. 

ADAM S, Circuit Judge, concurred in the décision of this case, but 
deceased beforethe opinion was prepared. 
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WEILAND, State Englneer, et al. v. PIONEER IRR. CO. 

(Circuit Court of Appeals, Eiglitli Circuit November 18, 1916.) 

No. 4512. 

1. States (S=»191(2) — Suit Against State — What Constitutes. 

A suit against state officers, to enjoin tliem from doing acts beyond the 
authorlty vested In them by law, and in violation of tlie laws of the 
State and the rights of complainant, Is not one against the state, and Is 
within the jurlsdiction of a fédéral court, where there is the requisite 
dlversity of dtizenship and amount involved. 

[Ed. Note. — î'or other cases, see States, Cent. Dig. § 181; Dec. Dlg. 
<ê=>191(2).] 

2. COUKTS €=3308 JURISDICTION OF FEDEEAL COUBTS — CONTKOVEBSIES BE- 

TWEEN CiTIZENS OF DIFFERENT STATES JOINDEE OF DEFENDANTS. 

The joinder of défendants, who are citlzens of the same state as com- 
plainant, wlll not oust a fédéral court of jurlsdiction, where they are not 
indispensable parties, and a decree may be entered between the other 
parties without affectlng their rights. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ S55, 856; Dec. 
Dig. <S=3308.1 

3. Appeal and Erbor <S=>757(3) — Review — Failure to Complt with Rules. 

A Circuit Court of Appeals will not review rulings on the admission or 
réfection of évidence, where the brief of appellant does not, in compliance 
with its rules, set out the évidence admitted or excluded, nor specify the 
objections to such rulings. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3092; 
Dec. Dig. ®=757(3).] 

4. Appeal and Erroe <g=3984(2) — Review — Matters Within Discrétion of 

COCRT. 

An appellate court will not ordinarlly interfère with the discrétion of 
the trial court in adjudging costs in a suit in equity. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3882 ; 
Dec. Dig. <S=»984(2).] 

Appeal from the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Suit in equity by the Pioneer Irrigation Company against Adelbert 
A. Weiland, as State Engineer of the State of Colorado, and others. 
Decree for complainant, and défendants appeal. Affirmed. 

Charles L. Allen and Fred Farrar, both of Denver, Colo. (George P. 
Steele, of Denver, Colc, on the brief), for appellants. 
Edwin H. Park, of Denver, Colo., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

CARLAND, Circuit Judge. The Pioneer Irrigation Company, a 
Nebraska corporation, hereafter called the plaintiiï, commenced this 
action against John E. Field, state engineer, Filmore Cogswell, division 
engineer, and Dw^ight L. Bower, commissioner of water district No. 65, 
as officers of the state of Colorado, having officiai duties to perform 
in référence to the distribution of water from the streams of said state 
for irrigation purposes, and against the owners of other irrigating 

(gssFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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ditches diverting watçr from the Nprth fork of the RepubJican river in 
Colorado; said défendants being citizens of said state. After a hear- 
ing upon pleadings and proôf s; a decree was entered for the' plaintiff, 
and défendants appeal. 

The complaint alleged : That the plaintifif was the owner of an irri- 
gatjng ditch diverting water from the Nprth fork of the Republican 
river> a natural stréarn ari^ing in the state of Colorado arid'.flpwing in 
its natural state in at least some quantity into the state of Nebraska. 
That said ditch had beert constructed with reasonable diligence com- 
mencing April 4, 1890, and diverted wâter fronl the river afbresaid at 
a point in Colorado, somë miles distatlt from the line between Çolbrado 
and Nebraska, and irrigated somç lands in Colorado and sortie in 
Nebraska. That^the plaintiff and its predecessors in title had main- 
taiiied the ditch for irrigation and domestic purposes from the date 
of its construction to.the commencement of the présent action On Au- 
gust 8, 1913, without complaint on the part of any one. That said 
ditch had a carrying capacity of 92 cubic feet of water per second of 
time, diverted and applied as f ollows : Fifteen second feet, in Colora- 
do, and 77 second feet of water for the irrigation of lands in Nebras- 
ka. That said 92 feçt had been carried and put to bénéficiai use by 
said ditch for lands in Colorado and Nebraska without hindrance dur- 
ing the time above mentioned. That the value of said ditch was $200,- 
000; the portion thereof in the state of Nebraska being of the value 
of $150,000. That the défendants, who were ditch owners, failed to 
maintain headgates as required by the laws of Colorado on their ditches 
through which water could be measured. That the défendants, state 
officers, failed: to require said ditch owners to maintain headgates as 
required by law, although often requested so to do by plaintiiï. That 
plaintifif had requested said ofificials to allow 92 cubic feet to be turned 
out from the Republican river to plaintifï's ditch, but that said officiais 
had refused to allow more than 15 feet as a priority to plaintifï's ditch, 
and also refused the right of plaintiff to divert water for use in the 
state of Nebraska. Said state officiais did allow, however, ditch own- 
ers junior to that of the plaintiff to divert and apply water, regardless 
of the rights of plaintiff. That said officiais allowed the owners of 
ditches prior in right to plaintiff to divert more water than they could 
put to bénéficiai use ; the complaint alleging specifically excessive di- 
versions by ditches having an earlier date of priority than that owned 
by plaintiff, and that thè water so diverted by them could not be meas- 
ured on account of the failure to install proper headgates and measur- 
ing weirs. 

The plaintiff prayed for an injunction restraining the défendants 
who were owners of ditches from diverting water until headgates were 
placed in their ditches, and restraining said state officiais from inter- 
fering with the right of plaintiff to divert 77 feet into its headgate for 
use in the irrigation of lands in Nebraska, and restraining ditch owners 
prior in right to that of the plaintiff from diverting more water than 
necessary for the irrigation of the lands under said ditches. 

[1] After the filing of the complaint the défendant state officiais 
interposed a motion to dismiss the same on the ground, among others. 
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that the court had no jurisdiction of the action or of the persons of the 
défendants, for the reason that the suit was one against the state of 
Colorado without its consent, in violation of the provisions of the Elev- 
enth Amendment to the Constitution of the United States. The mo- 
tion was denied, and this ruling is assigned as error. In discussing the 
point raised by the ruling of the court, counsel on both sides bave by 
elaborate arguments gone into the question as to whether the state of 
Colorado is the owner of ail the water flowing in the streams of Colo- 
rado. The défendants claim that the state is such owner, and that the 
state officiais, who are made défendants, are simply the agents of the 
state; hence the state is the real défendant, and the action cannot be 
maintained for the reason above stated. 

We do not think, however, that it is necessary to décide, in deter- 
mining the question before us, as to whether the state of Colorado is 
the owner of ail the unappropriated water flowing in the streams of 
that state, as, conceding (without deciding) that Colorado is the owner 
of such waters, still we think the présent action was not one against the 
state. The plaintifï allèges that it is the owner of a ditch which bas 
diverted a certain number of feet per second of water from the North 
fork of the Republican river in Colorado, and has used said water in 
the irrigation of lands in Colorado and Nebraska for more than 20 
years without any complaint or hindrance from any one; that said 
waters so diverted hâve been used in the prof)ortion of 15 feet in 
Colorado and 77 feet in Nebraska during the time mentioned. It also 
allèges that the officers of the state who are made défendants refuse to 
allow the plaintifï to divert more than 15 feet, and required said 15 feet 
to be used in the state of Colorado. 

The suit is not one to compel the state officers to act in violation of 
the laws of the state of Colorado or to control the performance of 
their gênerai duties, but is a suit which seeks to compel said officers to 
cease violating what is claimed to be the law of Colorado and the rights 
to which the plaintifï claims it is entitled. In support of the contention 
of the défendants the récent case of Lankford v. Flatte Iron Works, 
235 U. S. 461, 35 Sup. Ct. 173, 59 L. Ed. 316, is cited- That case, 
however, is very much différent than the case at bar. In the case cited 
it was decided that the banking board created by the laws of Oklahoma 
had been given jurisdiction to supervise and control the distribution 
of the depositors' guaranty fund, and that a court of equity could not 
take the power of control from the banking board, as, in the absence 
of any showing to the contrary, the court must assume that the bank- 
ing board would faithfully manage and apply the funds. In this case 
the plaintiff simply asks that the state officers cease interferîng in vio- 
lation of law with the rights of the plaintiff. In Weyman-Bruton Co. 
v. Ladd, 231 Fed. 898, 146 C. C. A. 94, this court said as follows: 

"Wàatgver mlght hâve been the rule at an earlier date, \t is pow beyond 
question that, if the a.cts of an otiicer are beyond the authority vested in 
hlm by law, an action against him for trespass, in an actiori àt law, or to 
enjoin hlm in equity, is withln the jurisdiction of thé national courts, if there 
Is the proper dlverslty of cltizenship, and the amount involved exCeeds $3,0CK), 
both of which appear from the face of the complaint in the instant case. Ex 
parte ïoung, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. B. A. (N. S.) 
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932, 14 Ann. Cas. 7C4; Western Union Tel. Co. t. Andrews, 216 TI. S. 165, 30 
Sup. et. 286, 54 L. Ed. 430; Harrlson v. St. Louis & San Francisco K. Ce, 
282 V. S. 318, 34 Sup. Ct. 383, 58 L. Ed. 621, L. R. A. 1915F, 1187." 

See, also, Magruder v. Belle Fourche Valley Water Users' Ass'n, 
219 Fed. 72, 135 C. C. A. 524 (8th Cir.) ; Wadsworth v. Boysen, 148 
Fed. 771, 78 C. C. A. 437 (8th Cir.) ; Morris v. Bean (C. C.) 146 Fed. 
423 ; Anderson v. Bassman (C. C.) 140 Fed. 14. 

[2] It is our opipion that the case cannot be said to be one against 
the State of Colorado within the meaning of the Constitution. F. D. 
Johnson, one of the origina,! défendants, moved to dismiss the bill be- 
cause it appeared from the face thereof that other appropriators of 
water, namely, the owners of the Carroll and Gilmore ditch and the 
Chicago, Burlington &; Quincy Railroad Company were not made de- 
fendants. In denying the motions of the other défendants to dismiss, 
the court ordere;d that the complaint be amended by making C. A. Phil- 
lips, W. A. Sharp, F. H. Johnson, owners of thp Carroll and Gilmore 
ditch, and the Chicago, Burlington Si Quincy Railroad Company as 
the owner of the Chicago, Burlington &, Quincy pipe line ditch, défend- 
ants. At the trial the défendants ofïered to prove that the owners of 
the Carroll and Gilmore ditch, at the time of the commencement of the 
action were, aijd ever since had beçn, citizens of the state of Nebraska, 
the same state as that o^ the plaintiff. Counsel for plaintiiï admitted 
that such was the f act. The court ruled that, conceding the facts to be 
as stated, it did not oust the court of jurisdiction. We do not think 
there was error in this ruling, as the défendants brought into the case 
by order of the court, were not indispensable parties, without whom 
no dçcree could be rendered. In Minnesota v. Northern Securities Co., 
184 U. S. 236, 22 Sup. Ct. 322, ,46 L. Ed. 499, in speaking of the classes 
of parties to a bill in equity, it was said : 

"They are: (1) Formai parties. (2) Persons liavlng an interest in tlie con- 
troversy, and wlio ouglit to be made parties, in order tliat tlie court may act 
on ttiat ruie whicli requlres it to décide on and finally détermine the entire 
controversy, and do complète justice, by adjusting ail the rights Involved in it. 
Thèse persons are commonly termed necessary parties; but if their interests 
are separable from those of the parties before the court, so that the court can 
pro.ceed to a decree, and do complète and final justice, without affiectlng other 
persons not before the court, the latter are not indispensable parties. (3) 
Persons wiio not ohly hâve an interest in the controversy, but an interest of 
such a nature that a final decree cannot be inade without either affecting that 
Interest, or leavlng the controversy in such a condition that Its final détermina- 
tion may be wholly inconsistent with equity and good conscience." 

See, also, Hawes v. First National Bank, 229 Fed. 51, 143 C. C. A. 
645, a décision by this court> where most of the cases upon the subjèct 
are cited. 

It also appears ffom the record that the owners of the Carroll and 
Gilmore ditch never appeared or answered, and the decree rendered 
did not afïèct their rights, as said ditch was admitted to be junior to 
that of the pla,intiff. We therefore conclude there was no error in de- 
ciding that the court had jurisdiction. At the trial, the défendants 
ofïered to prove that senior ditch owners were using only the amount 
of water necessary fOr the irrigation of the lands lying under such 
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ditches, without waste. The court denied the ofïer, for the reason, as 
the court stated, that it only intended to fix the relative priority of the 
plaintiff's ditch, and that whether or not other appropriators were di- 
verting more water than they were entitled to would not be decided, 
but left open for some future proceeding, and the decree in this case 
does leave that question undecided. In view of this disposition of the 
case, there was no error in this ruling. 

The decree entered by the court established the ownership of the 
plaintiff to the Pioneer canal and ditch ; that the carrying capacity of 
the ditch at its headgate was 50 cubic f eet of water per second of time ; 
that the carrying capacity of said canal at the point where it crosses 
the Colorado and Nebraska state line is 20 cubic feet of water per 
second of time ; that said amount of water had, since the day of con- 
struction of the ditch, been put to a bénéficiai use for the parties en- 
titled thereto in the irrigation of lands within the state of Nebraska, 
and that by reason of such continued bénéficiai use a vested right of 
property to the continued use thereof existed in the plaintiff ; that the 
plaintiff was entitled to divert f rom the North fork of the Republican 
river that quantity of water at its headgate as would with reasonable 
care deliver at the Colorado-Nebraska state line, to be measûred at thé 
measuring weir in said canal at the Colorado-Nebraska state line, 29 
cubic feet of water per second of time for the use and benefit of par- 
ties lawfully entitled thereto in the irrigation of lands lying under said 
gâte within the state of Nebraska. 

The court in its decree followed the décision of the district court of 
Colorado sitting in Phillips county as to the right of the plaintiff in 
point of time to divert water to be carried in said canal for the pur- 
poses of irrigation. The judgment of the district court was to the 
effect that the plaintiff's date of priority was April 4, 1890, and in 
order of time No. 6. The decree then enjoined the state officiais and 
their successors in office from interfering with the right of the plaintiff 
to said water as therein adjudged, and from treating plaintiff, in the 
distribution of water in said water district and division, otherwise than 
it would be treated if said canal were wholly within the state of Colo- 
rado, and ail lands irrigated therefrom were in the said state. It fur- 
ther decreed that any other question that might be included in the 
issues joined under the pleadings would not be considered or deter- 
mined, but would be considered as withdrawn and expressly left open 
for considération and détermination in any controversy that might 
thereafter arise. 

[3] The brief of counsel for appellant does not comply in any re- 
spect with rule 24 of this court. In no place where the error alleged 
relates to the admission or rejection of évidence is the full substance 
of the évidence admitted or rejected, or any part thereof, quoted. It 
is said in the brief as to assignments 4 to 19 that they might be con- 
sidered together, and did not require extended discussion; that if the 
court vvas without jurisdiction, the rulings of the court were of no 
importance, but if the court did hâve jurisdiction, that it was obvious 
from what had already been said that the court should hâve decided 
the whole case, rather than to adjudge it in only one of its aspects; 
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that it was lîianifest from the testimony ruled out, the exliibits rejected, 
and the offers of.proof refused that ail had important and essential 
bearing upon tlie question as to how much water plaintiff was entitled 
to in Nebraska, if the court had jurisdiction. 

[4] We cannot review the admission and rejection of évidence on 
any such discussion as this. Complaint is made that the court adjudged 
ail the costs against the défendants. This was an action in equity, and 
in adjudging costs the court was exercising its undoubted discrétion, 
with which we will not interfère. 

That the decree rendered by the court below is erroneous in whole 
or in part, assuming the court had jurisdiction, and we décide that it 
had, is neither assigned as error nor argued in brief by counsel for ap- 
pellants. 

The decree appealed from, therefore, must be affirmed; and it is so 
ordered. 



DORBANCE v. DORRANCB et ai. • 

(Circuit Ckiurt of Appeals, Third Circuit. December 14, 1018. Rehcaring 
Denled Fcbruary 23, 1917.) 

No. 2106. 

1. Wii-T.g <s=>47!>^— Construction — TjONO-CoNTiNtrED Construction, 

Where for more than 25 years a wlll bas been acceptée! as crentitiR a 
valid trust, the court, thougb such construction Is not controUing, shouUl 
be cautlous In determjnlng that no valid trust was created. 

[Ed. Note.— For other cases, see WiUs, Cent Dlg. §§ 1000-1003 ; Dec. 
Dig. «=>470.] 

2. WiLLs ®=>4û6 — CoNSTiîucnoN — Teums». 

In construlng a wlll, the ordlnary meanlng of language must prevnil. 
[Ed. Note.— For other cases, see WlUs, Cent. Dig. jj 074 ; Dec. Di^. 
©=3450.] 

3. 'Wii.Ls^!=»446 — Construction — Doubtful WoRDa. 

Doubtful words In a wlll should be coustrued so that It may stand, 
ratber than fall. 

[Ed. Note. — For other cases, see WUls, Cent. Dlg. S 90- ; Dec Dig. 
i@=>446.] 

4. Wuxa iS=»453— Construction — Reasonablb Construction. 

A wlll should be reasouably construed. 

[Ed. Note.— I(\)r other cases, see Wllls, Cent. Dlg. f 971; Dec. Dlg. 
(g=453.] 

5. PEltPBTUïTIES <®=4(7) — VESTINO REMAINDER RULK AOAINST PÉRPETUITIKS. 

A testator devlsed Innd in trust for the sole and separate use of his 
marrled daughter for, life, and upon her death for the use of any child or 
chlldren then Uvlug, and the issue of any deceased chlld or chlldren, uu- 
tll the arrivai at majority of the youngest of such chlldren, and upon 
arrivai then In trust to convey the same to such chlld or chlldren, wlth dl- 
reetions, In event Of the death of the daughter wlthout leaving her sur- 
viving any chlld or Issue of any deceased chlld, then in trust for the 
testator's other chlldren upon the game trusts set forth as to thelr re- 
spective shares. Other portions of the. wlll, deallng with gifts to other 
chlldren, contained simllar bequests and devises In trust to pay the in- 
Conie to such chlldren for Uf e, wlth remalnders over to thelr chlldren or 
Issue, whlle the reslduary clause to the chlldren foUowed the provisions 

£=3For other cases see same topic & KEY-NUMBER lu ail Key-Numbere3 Digeats A Indexes 
•For opinion on pétition for rehearlng, see 238 Fed. 92'1, — C. 0. A. — . 
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of the devise to the married daughter, and declared that, In event of the 
death of tbe residuary devisees without issue survivlng, the net rents, 
profits, and incoiiie should be pald to testator's children for and durlng 
tlicir i-esutt'tlve lives. and upon Hie doiitb of any child his or her sliare 
slioukl lie pald to hi's or lier children theii Uving, llie issue of any de- 
ceased cliild taking by représentation, until tbe arrivai at iiiiijority of 
such fliild, or, If more than one, of tUe youngest of such children, and 
upon nrrival then in trust to convey tlie shnre of Us or thi-ir parents to 
such child absoUitely. ]leUl, that none of tlie devises and bequests 
vlolated the rule against ijerpetulties, tor, givinj; the words "child" aud 
"children" the natnral uieanlng, the estJiles would vest withln a live or 
lives in being and 21 years tbereafter. 

[Ed. Kote. — For other rases, see l'erpetulties, Cent. Dig. § 12; Dec. 
Dig. ®=4(7).l 

Appeal f rom the District Court of Ihe United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Jtidge. 

Suit by Estelle Dorrance against Benjamin F. Dorrance and others. 
From a decree for défendants (227 F'ed. 679), complainant appeals. 
Affirmed. 

Sigmund Zeisler, of Chicago, 111. , William Jay Turner, of Philadel- 
phia, Pa., and Léonard B. Zeisler, of Chicago, III., for appellant. 

John G. Johnson, of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. [1] In this action — which was be- 
gun in January, 1915, between citizens of différent states — the plain- 
tiflf contends tiiat the will of Charles Dorrance, Sr., violâtes the rule 
against perpetuities and is therefore void. If this be true, much and 
perhaps ail of his property passed under the intestate laws, and the 
plaintifï (the childless widow of Charles, Jr., a son, who died intes- 
tate) has succeeded to an interest in her husband's share, and is en- 
titled to relief. The will is an elaborate instrument, and shows the 
hand of a compétent and câref ul lawyer. The controversy turns on 
the meaning of the trust provisions, and the fact that thèse hâve 
been accepted as valid for almost 25 years, while it is not controUing, 
calls upon us to be cautions in weighing the contention that a fatal 
mistake has been acted on for nearly a génération. Nothing is in dis- 
pute except the construction of the will; the District Court heard 
the case on bill and answer, and rejected the plaintiff's claim. 227 
Fed. 679. 

[2-4] Charles Dorrance, Sr., a résident of Luzerne county, Pa., 
died in January, 1892, leaving the following children and grand- 
children: (1) Annie Reynolds, and her son, Dorrance; (2) Benjamin, 
and his daughters, Ann and Frances; (3) Ford, and his children, Su- 
san, S'turges, and Charles ; (4) Charles, Jr. ; (5) John, and his daugh- 
ter, Stella. It may perhaps be more satisfactorj' to examine the will 
by taking up its relevant paragraphs in succession, and while^ doing 
so we must, of course, bear in mind that we are striving to reach the 
meaning of this particular will, and that in such an effort we are to 
be guided by the well-known rules — as far as possible, the ordinary 
meaning of the words must prevail; and doubtful words must be so 
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construed that the will may stand, rather than fall. In a word, the 
will is to be reasonably construed; after its meaning has thus been 
ascertained, the question whether ail or any of its provisions violate 
the rule against perpetuities will probably appear with sufficient plain- 
ness. 

[5] We may say at once that an attentive study has satisfied us 
that the gênerai scheme of the trust provisions is as follows: The 
testator was aware of the rule against perpetuities and tried to obey it. 
If he has failed, the failure is due to inadvertence and net to design ; 
but in our opinion he did not fail, but succeeded in carrying out his 
purpose. He intended the trusts he created to last as long as the 
rule virould permit, and with that end in view he began by giving a 
life estate to each of his surviving children (and to one of his grand- 
children). Then, as each child should die, he provided for the two 
possible contingencies that should then be presented : (1) The child 
might die without leaving children or remoter descendants; in that 
event, the share should pass to the testator's other children, or to their 
designated représentatives, and should swell thèse other trust estâtes. 
(2) The child might die leaving children or remoter descendants; and, 
in that event, the trust should cohtinue for the benefit of such chil- 
dren or remoter descendants. But, whichever contingency might hap- 
pen- the respective trusts should last no longer than 2ryears after 
the end of the lives in being at the time of the testator's own death. 
He could not know who would enjoy the benefits after his own chil- 
dren should die, and therefore, when he came to describe thèse pos- 
sible beneficiaries, he used terms— ^"children" and "issue" — that would 
certainly be broad enough to include themall; but thèse terms were 
not intended to prolong the trust by indirection, and they did not 
prolong it beyond the limit he was careful to set in every instance. 
The terms referred to were mainly used to describe the per sons that 
were to enjoy his bounty during the interval between the déath of 
his own children and the arrivai of the daté when the trust must end. 

In the fifth paragraph a farm in Lehman township is dévised in 
trust for the sole and separate use of the testator's married daughter 
Annie during her natural life, and upon her death — 
"* * * in trust for the use of any child or children then llving, and the 
Issue of any deceased child or children (such issue taking always by représen- 
tation) upon the same trusts, untU the arrivai at majority of the youngest of 
such children; and upon such arrivai, then, in trust to convey the saroe to 
such children, if there be more than one; as tenants In common, or to such 
child, if there be but one, as sole tenant. 

"And In the event of the deàth of my said daughter without leaving her 
surviving any child or the issue of any deceased child, then in trust for my 
four other children hereinatter named, share and share allke and upon the 
same trusts as hereinafter set forth as to their respective shares." 

We find nothing objectionable in this paragraph. The trust can- 
not continue longer than the life of Annie and 21 years thereafter. 
She died in 1905, leaving Dorrance as her .sole heir, and as he was 
living in 1892 he must already hâve attained his majority.: But, if 
Dorrance had died in his mother's Hfetime leaving "issue" to repre- 
sent him, the trust would détermine when the youngest of such "chil- 
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dren" should arrive at majority, and (as ail Dorrance's "children" or 
"issue" would hâve been living at Annie's death in 1905) the trust 
would cease within 21 years after that date. And tliis is true, wheth- 
er we give a broad or a narrow meaning to the word "issue." 

The seventh section has several paragraphs and disposes of the re- 
siduary estate. It deals first with the personalty (except a designat- 
ed part), bequeathing it to a trustée, who is to pay over four-fifths 
of the net income in equal shares to Annie, Benjamin, Ford, and 
Charles, Jr., and is to dividethe remaining fifth in certain proportions 
between John and his daughter, Stella. Ail thèse shares are to be 
paid during the natural lives of the six beneficiaries named, and upoh 
the death of any one of the six his or her share of the income is to be 
paid — 

"* * * to his or her ehild or children then living, and the issue of any de- 
ceased child then living (such issue taking by représentation), until the arrivai 
at majority of such ehild, or if there be more than one the youngest of such 
children, and upon such arrivai then in trust to transfer such shares of such 
Personal estate and investments and of said leases of coal to such children, 
if there be more than one, share and share alike and as tenants in common, 
or to such child If there ne but one absolutely and as sole tenant. 

"And in case of the death of any or elther of my said children or of my said 
grand-daughter Stella Dorrance, without leavlng hlm or her surviving any 
child or children or the issue of any deceased child, then in trust for my other 
children and my said grand-daughter Stella in the same proportions and 
shares on the same trusts as are herein expressed and declared as to their 
several shares" (adding a spendthrlft clause). 

Of the testator's children, Annie (as already stated) died in 1905, 
and Charles, Jr., and John died in 1914. Ail the grandchildren named 
are still living, and as far as appears no others hâve been born. Does 
the foregoing disposition of the personalty offend against the rule? 
In our opinion it does not. This trust also must détermine within 21 
years after the end of a life already in being at the time of the tes- 
tator's death. To take one example : John is dead, leaving Stella 
as his only heir. If she had married, and had died before her father, 
leaving "children" or the "issue" of children, thèse "children" or "is- 
sue" would of course hâve been living when John died, and the trust 
would détermine when the youngest of such "children" or "issue" 
should reach the âge of 21 years — in other words, the trust would 
end within 21 years after John's death. 

The residuary section then devises certain real estate in trust. 
There are four paragraphs, but as they are alike in meaning we shall 
consider one only — the devise for the benefit of Charles, Jr. He is 
to receive the net income of a farm in Kingston township during his 
natural life, and upon his death the trust is continued — 

"* * * for any child or children and the issue of any deceased child living 
at his death (such issue taking always by représentation), until the arrivai 
at majority of such child, or If there be more than one the youngest of such 
children, and upon such arrivai then in trust to convey said farm to such 
child if there be but one, or to such children if there be more than one as ten- 
ants in common. 

"And in case of the death of my said son without leaving hlm surviving 
any child or children, or the issue of any deceased child or children, in trust 
for my other children share and share alike and the issue of any deceased 
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ehild (such Issue taklng always by représentation). Sald net rent, profits, 
and income to be paid to my sald chlldren for and durlng their. respective nat- 
ural lives, and upon the death of any such cliUd hls or her share of the same 
shall be paid to hls or her child or chlldren then Uvlng and the issue of any 
deceased ehild then llvlng (such issue taklng always by représentation), uutU 
the arrivai at majorlty of such ehild, or If more than one of the youngest of 
such chlldren, and upon such arrivai then in trust to convey the share of its 
or their parents to such chlld or chlldren absolutely" (adding a spendthrlft 
clause). 

In onr opinion thèse provisions also do not violate the rule. No 
"children" or other "issue" survived Charles, Jr. ; but, even if he 
had left children or remoter descendants, the trust would nevertheless 
end when the youngest of thèse "children" or other "issue" should 
reach the âge of 21 years^that is, at some date during a period meas- 
ured by the life of Charles, Jr., and a maximum of 21 years thereafter. 

It seems to us that the plaintifï may hâve been led to what we regard 
as a mistaken view of the will by laying too much emphasis on the 
language describing the persons that are to bencfit after the estâtes 
for life. Perhaps some of this language might hâve been more defî- 
nite ; but, even if we concède so much, the plaintifif's position is not 
materially improved. We are not concerned at présent with ques- 
tions of distribution, either of income or of principal ; and of course 
we cannot forecast the situation when the several trusts reach the 
limit fixed by the testator. When that time arrives, the proper tri- 
bunal will détermine to whom the principal is to go, and will décide 
ail questions of distribution that may then arise. At présent, we think 
it comparatively unimportant to consider who may be entitled to re- 
ceive the principal, or of what âge, mature or immature, the ultimate 
beneficiaries may chance to be when full ownership is cast upon them; 
the only question for décision now is this — How long did the testa- 
tor direct the trusts to last? If in every case he fixed the farthest 
limit (and we think he did) at the expiration of 21 years after a life 
in being at the time of bis own death, the will is valid. When this 
particular limit shall be reached in a given case, the principal must 
then be distributed to the persons described by the testator, whoever 
thèse ultimate takers may be, and whether they be adults or very 
young children. And, if disputes arise meanwhile concerning the 
proper distribution of the income, thèse also can be settled by the 
proper tribunal. If the will is valid, thé plaintifï bas no interest in 
any of thèse matters. 

We hâve not followed in détail the argument in the briefs of coun- 
sel and in the opinion below. Thèse contain a much fuller discussion 
of the subject, but we hâve thought it sufficient to confine ourselveS to 
a gênerai statement of the conclusions reached. 

For the reasons thus given the decree is affirmed. 
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BOLLAND V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. July 6, 1916. Rehearlng Denied 

November 28, 1916.) 

No. 1448. 

1. Ceiminal Law ©=535(2) — Confession— Sufficienct of Corboboration. 

On the trial of a défendant for knowingly receiving in pledge from a 
soldier an autoinatlc plstol, tlie property of tlie United States, in violation 
of Pen. Coae, § 35 (Act March 4, 1909, c. 321, 35 Stat. 1095 [Comp. St. 1913, 
§ 10199]), the confession of the défendant that he received the plstol in 
pledge from a soldier was suffldently corroborated to justlfy the submis- 
sion of the case to the jury by évidence showlng that the plstol was issued 
to a soldier, and that it was found in the possession of défendant, whose 
place of business was very near the réservation on which such soldier was 
stationed. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dlg. § 1226 ; Dec. 
Dig. <©==>535(2).] 

2. Aemy and Navy (S=»40 — Pbosecution pob Pueciiasing Abms from Soldieb 

lOviDENCE. 

Evidence that the pistol was found in defendant's possession was suffl- 
cient to sustaln a verdict of guUty under Rev. St. §§ 1242 and 3748 (Comp. 
St. 1913, §§ 1973, 6941), which niake such possession by one not an of- 
ficer or soldier of the United States prima facie évidence that it was ob- 
talned in violation of the statute. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dlg. §§ 83-87; 
Dec. Dig. i©=340.] 

3. Army and Navy <©=»40 — Pbosecution kob Purchasino Arms from Soldieb 

^Evidence. 

Evidence ofCered by défendant to show that the plstol had been charged 
to the soldier was properly excluded, where tbe évidence did not show 
that he was the owner at the tlme It was pledged, but that the charge 
was made after its loss was known. 

[Ed. Note. — For other cases, see Army and Navy, Cent. Dlg. §§ 83-87 ; 
Dec. Dig. <S=:>40.] 

In Error to the District Court of the United States for the Eastern 
District of South Carohna, at Florence ; Henry A. M. Smith, Judge. 

Criminal prosecution by the United States against J. W. Bolland. 
Judgment of conviction, and défendant brings error. Affirmed. 

Geo. F. von Kolnitz, Jr., of Charleston, S. C, for [Dlaintiff in error. 

Francis H. Weston, U. S. Atty., of Columbia, S. C. (J. Waties War- 
ing, Asst. U. S. Atty., of Charleston, S. C, on the brief), for the 
United States. 

Before PRITCHARD and KNAPP, Circuit Judges, and JOHN- 
SON, District Judge. 

PRITCHARD, Circuit Judge. This is a criminal action instituted in 
the District Court of the United States for the Eastern District of South 
Carolina. The défendant was tried for a violation of section 35 of the 
fédéral Pénal Code of 1910. The portion that relates to this case is 
in the f oUovving language : 

" * * * And whoever shall knowingly purchase or recelve in plédge for 
any obligation or indebtedness from any soldier, oflicer, sailor, or other person 

®=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered DigestB & Indexe» 
238 F.— 34 



630 238 FEDEBAL RBPORTEB 

called Into or eraployed In the milltary or naval service, any arms, equlpments, 
ammunltlon, clothes, mllitary stores, or other public property, whether fur- 
nished to the soldler, sallor, offlcer, or person, under a clothing allowance or 
otherwise, such soldler, sallor, offlcer, or other person, not havlng the lawful 
right to pledge or sell the samei shall be flned not more than flve hundred 
dollars, and Imprlsoned for not more than two years." 

The indictment charged the défendant with knowingly receiving in 
pledge from a soldier certain property of the United States, to wit, a 
certain Coït automatic pistol. 

The witness for the government testified that the pistol in question 
was found in the store of the défendant, which is a small grocery 
store on Sullivan!s Island, S. C, near the government réservation; 
that the pistol was government property; and that the défendant con- 
fessed to receiving the same in pledge ffom a soldier. It was sought 
to be, proven by one of the witnesses that the pistol, when its loss was 
discovered, had been charged to and paid for by the soldier to whom 
it was issued. The court excluded this testimony, ta which défendant 
excepted. The défendant offered no further évidence, but moved the 
court to direct a verdict of not guilty on the ground that the corpus 
delicti had not been established by évidence independent of the extra- 
judicial confession of the accused. The court below overruled this 
motion upon the ground that there were circumstances corroborative 
of the confession made by défendant, and that therefore the same 
should be submitted to the jury for its considération, to which défend- 
ant excepted. The jury found the défendant guilty, and upon which 
judgment was entered. The case comes hère on writ of error. 

[1] The first assignment of error is to the eiïect that the presiding 
judge erred in overruling and refusing a motion of défendant for the 
direction of a verdict of not guilty at the close of the government's 
évidence. This motion was based upon the contention that the corpus 
delicti of the crime had not been established by évidence independent 
of the confession of the accused. We think that this assignment is 
without merit for the f ollowing reasons : In addition to the défend- 
ants confession, the government established the fact that the pistol in 
question was issued by the quartermaster sergeant to one Cartlidge, a 
musician and member of the 145th Company of the United States 
Coast Artillery. It was further shown that defendant's grocery store 
was located very neàr the government réservation on Sullivan's Island, 
where the company to which we hâve referred was stationed. It is 
true that some of thèse facts were only circumstantial, but, neverthe- 
less, they tended to corroborate the confession of the défendant. 

In the case of United States v. Williams, 1 Clifï. 28, Fed. Cas. No. 
16,707, the Suprême Court said: 

"Ali that can be requlred is that there should be corroborative évidence 
tendlng to prove the facts embracëd in the confession; and, where such évi- 
dence is introduced it belongs to the jury, under the Instructions of the court, 
to détermine upon its sufflciency." 

We think the évidence ofïered to corroborate the confession of the 
défendant was such as to warrant the jury in inferring that the dé- 
fendant knew that Cartlidge was a soldier, and also that the pistol was 
government property. 
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[2] This leaves the remaining point as to whether the pistol was 
actually pledged to the défendant. Section 1242 of the Revised Stat- 
utes is as f oUows : 

"The clothlng, arms, mllitary outflts, and accoutrements furnished by the 
United States to any soldier shall not be sold, bartered, exchanged, pledged, 
loaned, or glven avvay ; and the possession of any such property by any per- 
son not a soldier or officer of the United States shall be prima fade évidence 
of such sale, barter, exchange, pledge, loan, or glft. Such property may be 
selzed and taken f rom any person, not a soldier or offlcer of the TJnited States, 
by any officer, civil or mllitary, of the United States, and shall, thereupon, be 
dellvered to any quartermaster or other offlcer authorlzed to recelve the same." 

Also, section 3748 is as f ollows : 

"The clothes, arms, mllitary outflts, and accoutrements fumished by the 
United States to any soldier shall not be sold, bartered, exchanged, pledged, 
loaned, or glven away ; and no person not a soldier, or duly authorlzed of- 
flcer of the United States, who bas possession of any siich clothes, arms, 
mllitary outflts, or accoutrements, so furnished, and whleh hâve beeu the sub- 
jects of any such sale, barter, exchange, pledge, loan, or gift, shall hâve any 
right, title, or interest therein; but the same may be selzed and taken where- 
ever found by any ofiicer of the United States, civil or mllitary, and shall 
thereupon be dellvered to any quartermaster, or other ofllcer authorlzed to 
recelve the same. The possession of any such clothes, anns, mllitary outflts, 
or accoutrements by any person not a soldier or offlcer of the United States 
shall be presumptive évidence ol such a sale, barter, exchange, pledge, loan, 
or gift" 

In the foregoing it is provided that ail clothes, arms, mllitary outfits, 
etc., furnished by the United States to any soldier or officer is not to 
be sold, bartered, exchanged, etc., and that the "possession" of any such 
property by any person not a soldier or officer of the United States 
shall be prima facie évidence of such sale, barter, exchange, pledge, 
loan, or gift. The fact that the pistol was found in the possession of 
the défendant, who was not a soldier or officer of the United States, 
was presumptive évidence that the same had been pledged to the de- 
fendant. 

[3] By the second assignment of error it is insisted that the court 
below erred' in excluding the testimony sought to be adduced from 
the witness Green upon cross-examination. The défendant ofïered 
to show that the pistol had been charged to and paid for by the musician 
to whom it was issued. If the défendant had offered testimony tendi- 
ing to show that at the time the pistol was pledged the soldier had 
purchased the pistol from the government, and was therefore the owner 
of the same at the time he pledged' it to défendant, then such testi- 
mony would hâve been very material to the issue. Indeed, if the de- 
fendant had established that fact, it would hâve been a complète dé- 
fense, and he would hâve been entitled to acquittai. The défendant 
did not offer to show that the musician purchased, and was therefore 
the actual owner of the pistol at the time the same was pledged. He 
simply ofïered to show that the value of the pistol was charged to the 
musician when its loss was discovered, but this was only in the nature 
of a penalty upon the soldier for his failure to observe the rules and 
régulations, and could not hâve the effect of vesting the title in the 
soldier, nor could it relieve the party who knowingly received it in 
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pledge f rom the penalty imposed by the statute. The f act that the 
title to the pistol was in the government at the time the same was 
pledged makes the offense complète under the statute, and to show 
that the value of the pistol had been charged to the soldier by the gov- 
ernment could not in any wise affect the guilt or innocence o£ the de- 
fendant. 

In the case of Lobosco v. United States, 183 Fed. 742, 106 C. C. 
A. 476, the Circuit Court of Appeals for the Second Circuit, in dis- 
cussing a cause somewhat analogous to this, said: 

"It seems entirely dear from thèse sections that, Iri supplylng the recruit 
with an equlpnient sultable and necessary for the discharge of his mllitary 
dutles, the government has been very careful to retaln tltle to the same. It 
would seem to be public property, whether It remains in dépôt or ts put in the 
possession of the Individual soldier. The circumstance that, when. his trust 
expires, he is allowed to retain such articles of clothlng as he has then in 
use, does not change tlie character of his holding while he is in the service of 
the government." 

Also, in the case of Ontai v. United States, 188 Fed. 310, 110 C. 
C. A. 288, where the défendant was charged with purchasing a shirt 
from a soldier, the Circuit Court of Appeals for the Ninth Circuit 
said : 

"Error Is asslgned to the refusai of the court to instruet the Jury to acquit 
the plaintiff In error on the ground that the property which he purchased of 
the soldier had been allowed to the latter under a clothlng allowance, where- 
by It became his individual private property, held by hlm subject only to his 
contract with the TJnited States not to dispose of the same, but with a tenure 
which permitted another to purchase the same without incurring any penalty 
for violation, of the statute, and It is contended that the indictment having 
charged the purchase of public property of the L'nited States, and the proof 
having shown that the purchase was an article of clothlng which had been 
allowed to a soldier, the varlance between the indictment and proof was 
fatal. The plaintifC in error cites United States v. Michael (D. C.) 153 Fed. 
609, a casé In whleh the court, in eonstruing section 5438 of the Revised Stat- 
utes (tl. S. Comp. St. 1901, p. 3674). held that a clvilian did not commit a pénal 
offense in purchasing from a soldier clothing Issued to the latter during the 
term of his enllstment, and that clothing when Issued to an enlisted soldier 
under the rules of the War Department was no longer public property, but 
was the soldier's private property. That décision, however, In our opinion 
is not sustalned by reason or by authdrity. The contrary was held in TJnited 
States V. Hart (D. C.) 146 Fed. 202 ; t'nlted States v. KopllK- (C. C.) 155 Fed. 
919 ; United States v. Smith (C. C.) 158 Fed. 8.59. It is true that one of the 
promises held out to the soldier about to enlist is the payment to hlm of a 
certain sùm of money, and the allowance to hlm of certain specifled clothing. 
But the clothlng which he receives Is held by a différent tenure from the mon- 
ey. The latter is the soldier's to spend at his will. The clothing is part of his 
equipment for services, which he is to render to the T'nlted States. He gets 
no property rlght in It other than the right to wear it. It Is as much a por- 
tion of his equipment as is his gun or his ammunltion. It remains public prop- 
erty of the TJnited States. Section 1242 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 876) déclares that the clothing furnished by the United States to 
any soldier shall not be sold, bartered, or exchanged, pledged, loaned, or glven 
away. Section 3748 (U. S. Comp. St. 1901, p. 2527) provides for the selzure 
of such publie property which has been sold or bartered, pledged, loaned, or 
glven away. The décisions above clted were ail rendered prior to the enact- 
ment of the présent statut» as it Is expressed In section 35 of the Pénal Code. 
By that section the intention of Congress is made clear beyond question to 
déclare ail property secured by a soldier under his clothing allowance to be 
public property of the United States. That statute spécifies 'any' arms, equip- 
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ment, ammunition. clothing, etc., 'or other public property,' and then follow 
the words : 'Whether furnislied to the soldier, sailor, officer or person under 
a clothing allowance or otherwlse' — thus expressing the wlU of Congress that 
a soldier shall acqulre no rlght in any * * * property, and that one who, 
knowlng hlm to be a soldier, shall purchase the sarae, shall incur the penalty 
denounced by the act." 

From what we hâve already said we do not deem it necessary to 
discuss the third assignment of errer. 

It is insisted by: the f ourth assignment that the court below erred in 
charging the jury that under the statute in question the same presump- 
tion existed that existed by law in the case of stolen goods in the pos- 
session of a party, to wit, that one recently found in the possession 
of stolen goods was presumptively the receiver of stolen goods with 
knowledge of the fact that they were stolen. The référence by the 
court below to a case where one is charged with being the receiver 
of stolen property was obviously made for the purpose of illustrating 
the meaning of the statute which we hâve just quoted. The fact that 
the défendant had the pistol in his possession and that it was govern- 
ment property certainly cast upon him the burden of showing that he 
purchased it from one who had title to the same. 

We hâve carefully considered the fifth assignment of error and are 
of opinion that the same is without merit. 

The sixth assignment of error is in the nature of an argument which 
could hâve, with propriety, been made by counsel for défendant in 
addressing the jury, except that portion of it which requested the court 
to charge that in order to find the défendant guilty the jury should be 
satisfied beyond a reasonable doubt. The court fully explained this 
rule to the jury, and therefore its action in refusing to grant this re- 
quest was eminently proper. 

The eighth assignment of error is untenable, and requires no discus- 
sion at our hands. 

For the reasons stated, the judgment of the lower court is afhrmed. 



JASPER & E. RY. CO. et aï. v. WALKER, OoUector of Internai Revenue. 

(Circuit Court of Appeals, FIfth Circuit. January 2, 1917.) 

No. 2820. 

INTEBNAL REVENUE l©=39 BXCISE ON CORPOKATIONS "DOING BUSINESS." 

A railroad corporation, which had leased ail Its property to another, 
which operated and maintalned It, paylng a flxed rental to the lessor, is 
not earrylng ou or doing business, within Act Aug. 5, 1909, c. 6, § 38, 36 
Stat. 112 (Comp. St. 1913, §§ 6300-6307), imposing an excise tax on cor- 
porations earrylng on or doing business durlng the preceding year, though 
such corporation maintalned its corporate existence, and bas an office, 
where it receives tlie rental and dlstributes it among its stockholders, and 
though, as required by the lease, it bas during the year made certain Im- 
provements on the property, paid for by the sale of old material or by 
certiiicates of indebtediiess of the lessee, since the expression "doing 
business" in that statute is one in common use, which has the same 
meaning applied to a corporation as to a natural person, and does not 
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incliule one who has retired from business and is merely maintainlng 
Ijroperty leased by him to another. 

[Ed. Note,— For other cases, see Internai Revenue, Cent. Dlg. §§ 13-28; 
Dec. Dlg. <S=»9. 

For other définitions, see "VVords and Plirases, First and Second Séries, 
Dolng Business.] 

In Error to the District Court of the United States for the Western 
District of Texas ; Thomas S. Maxey, Judge. 

Four separate actions by the Jasper & Eastern Railway Company 
and others against A. S. Walker, Collector of Internai Revenue, which 
were Consolidated for trial. Judgment for défendant, and plaintifïs 
bring error. Reversed and remanded, with direction to enter judg- 
ment for each plaintifï> 

J. W. Terry and A. H. Culwell, both of Galveston, Tex., for plain- 
tifïs in error. 

J. L. Camp, U. S. Atty., of San Antonio, Tex. (Hugh R. Robert- 
son, Asst. U. S. Atty., of San Antonio, Tex., on the brief), for défend- 
ant in error. 

Before PARDËE and WALKER, Circuit Judges, and EOSTER, 
District Judge, 

WALKER, Circuit Judge. Thèse four cases were Consolidated 
and tried together by the Court, a jiiry being waived,, on an agreed 
stateihent of facts, and resulted in a judgment in favor of the de- 
fendant in error, who is the collectbr of internai revenue for the dis- 
trict of Texas. The plaintiff in each of the suits is a Texas railroad 
corporation, and each of the suits was for the recovery of a tax for 
the year 1912, paid tmder protest by the plaintiff under the Corpora- 
tion Tax Act of 1909. The sole claim made in the several suits was 
that the tax had been illégal ly assésséd, because the plaintiff, in the 
year 1912, was not "engaged in bysiness," within the meaning of 
the act. The District Court i-ulcd against thèse claims, holding that 
the plaintiff in each of the cases was "engaged in business" during 
the year for which the tax was assessed. 

The facts disclosed may be summarized as f oUows : Each of the 
plaintiff s is thç owner of a railroad in Texas, and its appurtenances 
and équipaient, including rolling stock, which, prior to 1912, under 
authority conferred by a Texas statute, it leased to another corpora- 
tion, the Gulf , Cplorado & Santa Fé, Railway Company, for a period 
of years extending beyond 1912, The lessee agreed to maintain and 
operate at its own expense during the terrh of the lease the leased 
railroad lines and the appurtenances thereto, and to pay as rentals 
ail iriterest on bonds or other obligations of the lêssor, ail taxes, ail 
rentals and other sums which the lessor shall become liable to pay 
during the term of the lease, ail necessary expenses incurred by the 
lessor for the purpose of maintaining and perpetuating its organiza- 
tion, and annually à sùm equal to 6 per cent, on the par value of the 
capital stock of thé lessor, issued when the lease was made or there- 
af ter issued with the written consent of the lessee. The lease con- 
tained the following provisions: 
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"Any portion of the demlsed premises appurtenant to the said Une of 
railway, now helU, or which may be acquired, for any purpose Incldental to 
the opération thereof, such as pren)lses acquired or held for the purpose of 
stations, dépôts, shops, or other buildings, or for obtaining gravel, fuel, or 
other materlals, for use or sale, whlch, lu the judgnient of the lessee, its 
successors or asslgns shall be no longer requisite for use for the purposes for 
which the same shall hâve been acquired or used, and likewise any part of 
the track, sidings, or roadway whioh shall hâve been thrown out of use by 
reason of stralghtenlng or altération of the Une of road, and any rails, tles, 
or other materlals constitutlng a part or parts of tha sald Une of railway for 
which other materlals of at least equal value shall hâve been substituted, may 
be sold or dlsposed of by the lessee, its successors or asslgns, as may be au- 
thorlzed by law; but the proceeds of any such sale shall be applied to the 
betterment or improvement or repayment of expenses Incurred in the better- 
ment or improvement of the remainder of the demlsed prémices, or the pay- 
ent or relmbursement of payments for said substituted materials, or in the 
acquisition of other property, which forthwith shall be transîerred to the 
lessor, Its successors and assigns, in exchange for the property sold, and shall 
become subject to the opération of thls lease. • * * 

"In the event that at any tlme during the continuance of said term it shall 
become necessary or désirable for the accommodation or development of the 
business of the said demlsed railroads and premlsos to construct or acqulre 
any branch or extension thereof, or to make any addition thereto or any im- 
provement or betterment thereof or change thereln, or to purchase any rolling 
stock for use in connection therewith, the lessor Covenants that the lessee 
shall hâve fuU power and authority at hls own expense to construct or acqulre 
such branch or extension, or make such addition, improvement, betterment, or 
change, or to purchase such rolling stock, and that, in case the lessee shall 
so request in wrltlng, it (the lessor) will construct or acquire such branch or 
extension, or make such addition, improvement, betterment, or change, or pur- 
chase such rolling stock: Provided, that the cost thereof shall be paid or 
tumished by the lessee, and for ail moneys expended, paid, or furnished by 
the lessee for the construction or acquisition of any such branch or extension, 
or for maklng any such addition, improvement, betterment, or 'change, or for 
the purchase of any such rolling stock, the lessor shall exécute and deliver to 
the lessee its bonds or obligations of such form and ténor as shall be approved 
by the lessee for the repayment of ail such moneys, with Interest at the rate 
of 5 per cent, per annum, payable semlannually, and upon the request of the 
lessee shall exécute, to secure such bonds or obligations, a mortgage or deed 
of trust, in such form as the lessee may approve and as shall be authorized by 
law, covering ail the railroads, property, and franchises then owned or there- 
after to be acquired by the lessor, Including any and ail such branches, exten- 
sions, additions, Improvements, and rolling stock ; and ail branches, exten- 
sions, additions, improvements, and rolling stock se constructed or purchased 
shall become part of the premises demlsed hereunder, and the lessee during 
the continuance of the term hereunder shall pay, satisfy, or discharge the inter- 
est on the bonds or obligations issued by the lessor as aforesaid in respect 
thereof: And provided, further, that the cost of the construction or acquisi- 
tion of any such branch or extension, to the extent of one thousand dollars 
per mile, may be repaid to the lessee by the lessor by the Issuance and dellvery 
to the lessee of a like amount at par of the capital stock of the lessor." 

Since the c ation of the lease, and pursuant to its terms, the 
properties inentioned in the lease hâve been in possession of the lessee, 
which has operated the railroads therein described under the terms 
of the lease. The lessor has continuously màintained its corporate 
organization since the date of the exécution of the lease, keeps an 
office, and maintains an office force, and retains the corporate pow- 
ers conferred upon it by its charter; and during the year ending De- 
cember 31, 1912, and during each year that the lease has been in 
effect, collectée rentals from the lessee, invested the same for the 
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benefit of its stockholders, and distributed among them profits accru- 
ing from such investments. Dtiring the year 1912 each of the plain- 
tiffs made spécified improvements and betterments to its railroad. 
Two of them paid for such betterments or improvements ont of the 
moneys derived by them from sales of spécified rolling stock and 
equipment made by them to the lessee; and in payment of the bet- 
terments and improvements made by two of the lessors the lessee 
issued to them,! respectively, its obligations in writing, called "cer- 
tificates of indebtedness," made in favor of the lessor and bearing 
interest at the rate of 6 per cent, per annum. Except as above stat- 
ed, neither of the plaintiffs engaged iti any activities during the year 
1912. 

It is settled by controUing décisions that what each of the plain- 
tiffs did in 1912 in the way of maintaining its corporate organization, 
and of receiving rentals and other income and making distribution 
thereof among its stockholders, did not constitute the "carrying on 
or doing business" by it in such wise as to make it subject to the tax 
imposed by.the act of 1909. Act August 5, 1909, c. 6, § 38 (U. S. 
Compiled Statutes 1913, § 6300) ; Zonne v. Minneapolis Syndicate, 
220 U. S. 187, 31 Sup. Ct. 361, 55 L. Ed. 428; McCoach v. Mine- 
hiU Railway Co., 228 U. S. 295, 33 Sup. Ct. 419, 57 L. Ed. 842. A 
différence between the facts of the case last cited and those in the 
pending cases is that, in the former, not only the opération of the 
leased railroad property was exclusively by the lessee, but it also did 
ail that wa$ donc in the way of maintaining or improving that prop- 
erty, while in the latter the opération of the leased property was ex- 
clusively by the lessee, but the lessors, pursuant to terms of. the leases, 
made improvements and betterments to their respective leased proper- 
ties. Is the différence such a one as to make the rulings cited inap- 
plicable .'* , , 

The charter of each of the plaintiffs confeirred upon its incorporators 
and their successors the usual powers of corporate existence, of ac- 
quiring and maintaining property necéssary or appropriaté for the busi- 
ness authorizedto be engaged in, and qf transacting and carrying on 
spécified business. It is the exercise by the corporation of the last- 
named power that subjects it to liability to pay the tax in question. If 
it lawfully foregqes the exercise of that power, its exercise of other 
powers does not subject it to the tax. Zonne v. Minneapolis Syndicate, 
220 XJ. S. 187, 31 Sup. Ct. 361, 55 L. Ed. 428; Elint v. Stone Tracy 
Co., 220vU. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 
1312. An effect of the lease was a total authorized cessation of the 
exercise by thë lesâor of the power of using its railway properties ac- 
quired orto be acquired during the term qf the lease in the conduct of 
the only business for use in which those prope,rties were acquired or are 
adapted. The acquisition, maintaining, and leasing of property or 
properties may be parts of a business which the corporate owner en- 
gages in. On the other hand, the acquisition and maintenance çf prop- 
erty may be only means of enabling the owner to carry on a business 
for use' in which the property is intended, and the leasing of the prop- 
erty may effect a transfer to the lessee of the conduct of that business,, 
leaving the owner no longer engaged in or carrying on business. 
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Where the laW pefmits, a corporation, like a natural p'erson, may 
dwîi, maintain, and be the lessor of property, after it has turned ovér 
to another the exclusive use of that property and the carrying on of 
the ohly business for use in which its property was acquired and is 
adapted. In the one case, -what is done amounts to "the Carrying on 
or- doing business," within the meaning of the statute. In the other 
case, the activities of the bwnèr are limited to thrtfe'e of the proprietor- 
ship of property which another exclusively uses in carrying on busi- 
ness. In a sensé it is true that ail that a business corporation may do 
is business, as it was created and exists for exclusively business pur- 
poses. But that it may be exempt from the tax in question, without 
being altôgether dormant or inert, is shown by rulings'above cited. It 
may act as a proprietor of property without engaging in a business con- 
templated by its charter, We think this happens. when^ as a resuit of 
an authorized lease, it forgoes for the space of a tax year the transac- 
tion of the business for use in which ail its property was acquired, and 
the lessee corporation, by an exclusive usé of that property in carrying 
on that business within that year, subjects itself to liability for the 
excise tax imposed upon such an exercise df corporate power. Un- 
less a corporation is "engaged in business," it is not embraced in the 
description found in the statute. The quoted expression is one in 
common use. It has the same meaning, whether applied to a corpora- 
tion or to a natural person. It is not apt or appropriate to describe 
one who has retired from business in which he had engaged and con- 
fines his activities to maintaining property let to another and used ex- 
clusively by the lessee in carrying on that business. 

Each of the plaintifïs in the pending cases, in maintaining its rail- 
road property at the instance of its lessee and as required by the lease, 
in a condition suitable for use in the railroad business, in which it 
does not engage, did not, any more than did the Minehill Company, as 
disclosed in the case above cited, extend its activities beyond those of 
a corporate proprietor not engaged in or carrying on or doing business 
within the meaning of the statute. It may as truly be said in thèse 
cases, as was similarly said in the opinion in the case of McCoach v. 
Minehill Railway Co., supra, that the lessee alone in 1912 was "doing 
business" as a railroad company upon the Unes covered by the lease, 
and was taxable because of it. "The Corporation Tax Law does not 
contemplate double taxation in respect of the same business." The 
resuit of exacting the payment of the tax by the plaintifïs in error 
would be to hold them to liability, not because they were engaged in or 
carrying on business, but because of their ownership and maintenance 
of leased property used in carrying on business only by another cor- 
poration, which thereby subjected itself to liability for the tax. 

The conclusion is that, as regards the disputed question of liability, 
the facts in thèse cases are not materially différent from those of the 
case last mentioned. This conclusion finds support in rulings made 
in the f oUowing cases aiso : Lewellyn v. Pittsburgh B. & L. E. R. Co., 
222 Fed. 177, 137 C. C. A. 617; New York Central & H. R. R. Co. v. 
GiU, 219 Fed. 184, 134 C. C. A. 558; Anderson v. Morris & E. R. Co., 
216 Fed. 83, 132 C. C. A. 327; Forty-Two Broadway Co. v. Anderson 
(D. C.) 209 Fed. 991 ; Anderson v. Forty-Two Broadway Co., 213 Fed. 
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777, 130 C. C. A. 338. It foUows that the judgment under review 
must be reversed. As the cases were submitted on agreed facts, there 
is no obstacle in the way of this court directing final judgment. 

The judgment of the District Court is reversed, and the cases are 
remanded to that court, writh direction to enter judgment in favor of 
each of the lessor plaintiffs for the amoimt of the tax paid by it, with 
interest; the costs to be taxed against the défendant in error. 



SOUTHERN RY. CO. ▼, MBAHER et al. 

(Circuit Court of Appeals, Fifth Circuit Januat7 2, 1917.) 

No. 2988. 

1. JuDOUENT <S=»23S — Joint PLaintifits — Recovxbt bt PAet. 

In a joint action by three plaintiffs to rècover for the cooTerslon of 
earth remoTëd from a tract of land by a rallroad company, there can 
be no recovery by any of the plaintiffs, where one of them is not shovB 
to hâve h ad any Interest in the land, slnce ail must be compétent to sue. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. fS 414, 429; 
Dca Dlg. ig=>235.] 

2. Tenanct in Common ®=>39— Right of Action — Injuet to Peopbbtt — 

COKSENT OF On» Cotenakt. 

In a suit) by cotenants to rècover for the conTerslon of earth removeâ 
by a rallroad company from the land, there can be no recovery by any 
of the plaintiffs, If one of them consented to the removal of the earth. 

[Ed. Note. — For other cases, see Tenancy in Common, Cent Dlg. | 119; 
Dec. Dig. <®s»39.] 

3. Tbespass <S=>50 — Mkasueb of Damaoes — Rkmoval of Eabth. 

The measure of damages for trespass by rallroad company in removing 
earth from its rlght of way on plaintiffs' land, where It acted on an 
honest bellef that it had a rlght to remove the earth, is the value of the 
earth at the ttme and place of its severance from the realty, not enhanced 
by the expense of ezcavatlng it or of bauling it to the place where it 
wàs used. 

[Ed Note.— For other «ises, see Trespass, Cent Dlg. {{ 134, 136; Dec. 
Dlg. <Sâ»50.] 

In Error to the District Court of the United States for the South- 
ern District of Alabama; Henry D. Clayton, Judge. 

Action by Augustine Meaher and others against the Southern Rail- 
way Company. Judgment for plaintiffs, and défendant brings error. 
Reversed and remanded, with directions to grant a new trial. 

The record shows that this suit was origlnally Instltuted against the South- 
ern Railway Company by Augustine Meaher and Henry Hall Clarke, indlvldu- 
ally, and Henry HaU and Norborne R. Clarke, as executors and trustées un- 
der the wlU of G. Cllfton Clarke, deceased. The complalnt contalned two 
counts, each claimlng $^,000 damages. The flrst count clalmed for the conver- 
sion of 50,000 cubic yards of day, and the second for a like amouut of earth. 

The plaintiffs Introduced two deeds in évidence, coverlng the land through 
whlch defendant's right of way ran. Thèse deeds ran to George C. Clarke and 
Augustine Meaher. They showed that Mr. Clarke dled in July, 1909, that 
Mr. Meaher had looked after this land since the death of Mr. Clarke, and 
that he ând the estate of G. Clifton Clarke, as Joint ownerg, were in the pos- 
session of thèse lands In 1914 and 1915. They furtber showed that the defend- 
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ant In 1914 and 1915 had dug a large amount of dlrt or clay from thé slde ot 
a eut séveral miles north of Mobile, through whlch the defendant's track and 
right of way ran through plaintUf's lands, and transported It and used it In 
fllling In trestlea on defendant's llne north of plaintlfC's lands, and In filling 
in the frelght yards and frelght dépôt of défendant in the dty of Mobile, and 
In filling In a part of the frelght yards of the Mobile & Ohlo In the city of 
Mobile, and in filling in and making a Connecting or spur track between the de- 
fendant's road and that of the A. T. & N. Rallroad, and Introduced évidence 
to show the value of this dlrt In Mobile and at the several places where it was 
dumped. 

The défendant, Southern Eailv^ay Company, Introduced évidence which 
showed that its predecessor In title, the Mobile & Alabama Grand Trunk Rall- 
road Company, was chartered by an act of the Législature of Alabama in 
Ffebruary, 1866 (Laws 1865-66, p. 405) and thereby authorlzed to bulld a rall- 
road from the clty of Mobile north through the state of Alabama, wlth a 
right of way 100 feet wlde ; that in 1871 said rallroad condemned a rlght of 
way 100 feet in wldth through the " Johnston Tract," the property of plaintlfCs 
now in question; that immediately It constructed its road through this tract; 
that the title, franchises, and properties of the Mobile & Alabama Grand Trunk 
Bailroad, by a straight chain of conveyances, court proceedlngs, and législa- 
tive acts, became vested in the défendant, the Southern Railway Company; 
that none of the dlrt was taken from anywhere except from thelr 100-foot right 
of way ; that the dlrt so taken was hauled by It and used as shown by the 
plaintlfls' évidence, a great deal belng usedi for rallroad pursposes on the 
Mobile & Alabama Grand Trunk Bailroad; that one of the plaintlfCs, Mr. 
Meaher, had consented to the taklng of at least some of this dirt, and that 
this digglng was in progréss, more or less contlnuously, for about 14 months, 
and no protest or notice to stop was ever made or glven by Mr. Meaher, al- 
though he had many tlmes during that tlme been both at the place where the 
dlrt was belng dug and at the places where the dlrt was belng dumped ; that 
It had acted in good faith in taklng and uslng this dlrt ; and that this dlrt had 
little or no market value, elther where it was used or where it was excavated. 

At the conclusion of the trial the jury brought in a verdict for the plalntlffs 
for $2,600.10, and Judgment was rendered thereon by the court, to reverse 
whlch this wrlt of error Is prosecuted; the plalntifC in error assignlng 27 
errors relatlng to admission and rejectlon of évidence, and charges to the Jury 
given and refused. 

D. P. Bestor, Jr., of Mobile, Ala., for plaîntifF in error. 
Gregory L,. Smith, of Mobile, Ala., for défendants in error. 
Before FARDEE and WALKER, Circuit Judges, and CALIv, 
District Judge. 

FARDEE, Circuit Judge (af ter stating the facts as above). The 
assignments of error, ail insisted upon in this case, cover the propo- 
sitions : 

[ 1 ] First. That the court erred in ref using to give the gênerai af- 
firmative charge requested by the défendant. This is based on the 
proposition that the suit was brought by the three persons joining, 
to wit, Augustine Meaher and Henry Hall Clarke, individually, and 
Henry Hall and Norbome R. Clarke, as executors and trustées under 
the will of G. Clifton Clarke, deceased, and that under the proof in 
the case Henry Hall Clarke, individually, had no interest in the 
subject-matter of the suit, and the law is thoroughly settled in both 
the state and fédéral courts and in ail character of cases that ail 
plaintifïs to an action must be compétent to sue or the action can- 
tiot be maintained, and that if one of several joint plaintiffs is not 
entitled to recover then none can. 
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Tliis proposition seems tQ,be well foujnded. We do not find under 
the proof that Henry Hall Clarke had any individual ownership in 
the property clâimed to hâve been damaged, and the law claimed to 
apply seems well settled. Prestwood v. McGowin, 128 Ala. 267, 29 
South. 386, 86 Am. St. Rep. 136. 

[2] Second. That the court erred in refusing to charge the jury 
that if they believed from the évidence that Augustine Meaher, one 
of the parties plaintiff, gave the défendant permission or authority 
to dig and remove any of the clay or earth in question, then they 
cannot award the plaintiffs any damages for the digging and removal 
of clay or earth covered by such permission or authority, on the^ 
grouncl that, where several whd are cotenants sue to recover damages 
to their estate, the ple.a that sets up that the damages were by tlic 
consent or direction of one of the plaintiffs présents good défense 
to the action. The plaintiff who corisented to the action could nnt 
rccovër, and ail persons suing for the Siitae action must be entitlcd 
to recover, or iione can. 

There was évidence sufîicient to go to the jury that Meaher, one 
of the cotenants suing, cûnsented to the removal of the earth sued 
for, and the law is plainl Lowery y. Rowland et al„ 104 Ala. 420. 16 
South. 88. As on a reversai a new trial may be had, in which the 
évidence may be différent in relation to both foregoing proposition?, 
we take up the main and controlling question in the case, which is 
as to thé proper rule of damages on the theory that the plaintiffs 
below are entitled to recover, Said plaintiffs sued for the conver- 
sion of certain clay and earth taken by the défendants from the Mont' 
gomery & Alabama Grand Trunk Raîlroad right of wày, contending 
that it became, as soon as severed, merchantable pi-operty belonging 
to them as owners of the fee, for which they are entitled to recover, 
as for any merchantable commodity, like coal, timber, gravel, or 
building sand, its full value at any place to which it is finally removed 
or used. 

On the other hand, it is contended that the clay and earth actually 
excavated and afterwards removed froni the right of way had no 
marketable value as a commodity, and got none except from exca- 
vating and hauling for a spécial purppse, and then only was valued 
at the cost of excavating and hauling, and that the true rule of re- 
covery' was the damage to the realty by removing the same, or, at 
most, the value of the clay and earth at the place and time it was 
excavated. The défendants below also cOntended, to the same effcct, 
that if this clay and earth was wrongfully taken from the plaintiffs' 
property tliroùgh mistake, or wîth the horiest belief that it was ac- 
tually withiri its légal rights in so doing, then the measure of damages 
was the value of the earth so taken as it rested in its original place 
before the dîg^irtg; and there was évidence ténding to show that in 
taking the saïd clay and earth the défendant acted hbnestly in the 
belief that it vvas fully within its rights. 

As to the châracter and value ôf the excavated earth removed by 
the défendant: ■ ' ' 

' "Eugiriéèir Nii-ol téstlBed that: 'The land t^i there In which thls eut Is mnde 
is the ordinary pine Uind lu the llobile plateau. It is the ordliiafy materia) 
found throuyhout Jlobile county ou the elevated division.' Englneer Buckley 
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testifled: 'I call the soil there sandy clay ; the count.ry looks open land to 
me; it has been eut over.' Engineer Towle testifled: 'The country up there 
where this eut was made Is piney woods.' As we calculate It, the area dug 
over by the défendant aggregated 3.7 aères." 

"Mr. Cochrane sald: 'The Southern brought it there and dumped it on the 
track, and we paid for the serviee, whatever that was. In that arrangement 
or contract nothlng was pald speoiflcally for the dlrt. I had an agreement to 
pay so much for the Kteam shovel, locomotive, cars, and train crew, and that 
was the basis on which I paid them, by the day. In that agreement there 
was no amount of money to be paid for each cubic yard of dlrt ; it was for 
the service, transportation, and equipment, payment for the laborers, work- 
men, engineer, etc.' 

"The witness Sims sald: 'The stuff that was brought down hère was elay ; 
we call it pipe clay ; strip of pipe clay in it. I do not know anything it was 
good for except fiUing, and (if?) y ou cannot get anything better ; it will answer 
for filllng when you can cover It up with better material. It has to be put 
down, and has to be covered with something else, because the raln affects it ; 
it gets mushy and sloppy ; we eall it churning ; it is sticky. You hâve to con- 
fine it and shelter it with some other material. I hâve never notlced during 
my connection with the road any kind of thls material brought in by train to 
Mobile by dealers in road material, gravel, and sand. There is nobody to 
my knowledge engaged in gettlng out this kind of material up there and send- 
ing it to Mobile for sale. I hâve never seen any brought to Mobile. I cannot 
say what it is worth there immediately after it is dug out of the soil. I hâve 
never heard of any value being placed on that kind of material.' 

"The witness Hancock sald: 'There was no market for dlrt In Mobile. I 
mean, there was no market for it, such as there is for sand and gravel and 
sueh as that.' 

"The witness Ennis said: 'There wasn't any market value at that tlme in 
Mobile for stuff of that character.' 

"The witness Radcliff said: 'The dlrt is always worth something. You 
would hâve to buy it or own it. There is no gênerai market on any of this 
dlrt. It is ail figured on contracts ; when a man wauts it, he wants it bad ; 
it dépends on the contract. If they don't want it, you can't get rid of it at ail. 
We never mine any of it, unless we hâve a contract. You can't brlng it down 
hère and wait for a market.' " 

During the trial the défendant offered évidence to show the value 
of the lands in the immédiate neighborhood of the excavations com- 
plained of, and on objections of immateriality and irrelevance the 
same was excluded by the court and exception duly taken. The 
record shows that the court charged the jury orally, to which some 
exceptions, not material to mention hère, were noted, whereupon 
the plaintiflf requested in writing the following charge : 

"The plaintlîC in this case makes no olalm for the earth used upon that part 
of the défendant'» track that was part of the road of the Mobile & Alabama 
Grand Trunk Railroad ; and the court charges you that the défendant did 
not hâve the right to take any earth from plaintlfC's lands and place it upon 
the property of the A., T. & N. R. R. Co., or upon the property of the Mobile 
& Ohlo Railroad Company, or upon any portion of the track of the Southern 
Railway which was no part of the roadbed of the Mobile & Alabama Grand 
Trunk Railroad Company; and if the jury find for the plaintlfC for the dlrt 
that was taken by défendant and so used, they should estimate plalntiff's dam- 
ages at the reasonable value of the earth dellvered at the point where it was 
used or placed by the défendant." 

And the court gave said charge and read the same to the jury in 
connection with the court's gênerai charge, to ail of which the de- 
fendant then and there duly excepted, and thereupon the défendant 
requested the court to give the following charge: 
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"The court charges the jury that if they belleve from the évidence that the 
défendant, through its employés, willfully or intentionally trespassed on the 
property of the plalntiffs and took therefrom the earth in question, then the 
measure of the plalntiffs' damage Is the enhanced value of the earth so taken 
when and whei-e it was finally converted to the use of the défendant ; but if 
you should flnd from the évidence that the défendant took and converted the 
earth froin plalntiffs' property through Inadvertence or mistake, or in the 
honest belief that It was acting within Its' légal rlghts, then the measure of 
damage is the' value ôf the éarth sô taken as it was in the ground before it 
was disturbed by the défendant." 

The court refused to give said charge, and the défendant then and 
there duly excepted. 

The défendant further requested the court to give the following 
written charge: 

"The court charges the Jury that the measure of plalntifE's damages in 
thls case is- the différence. In: the market value of the lands trespassed on Im- 
mediately before the commission of the Injuries and the market value of the 
lands Immediately thereafter" 

— which the court refused to give the jury,: and to such refusai the 
défendant duly excepted. Whereupon the défendant requested the 
court to give the following written charge : 

"Thé court charges the jury that If they belleve the évidence they can 
award to the plaintlfC as damages in thls case only the value of thè clay or 
earth Immediately after Its sevérànce from the ground" 

^which was refused and the défendant duly excepted. 

[3] It thus appears that, while excluding évidence of the value 
of the land theoretically trespassed upon and the surface of which 
was aCtually excavated, the jury was practically instructed to find 
damages based on the value of the earth at any point to which it 
was subsequently hauled and disposed of ; and this tends to explaîn 
a verdict condemning the défendant to pay over $2,600 for removing, 
from the surface of some 3.7 acres of land worth to the plaintiflfs 
after the earth was removed by reason of its condamnation for a 
railroad right of way as much as before, because as to them the 
land was eut of commerce, and their title remote and contingent, 
charged with a servitude practically perpétuai. Since the Wooden- 
warc Case, ,106 U. S. 432, 1 Sup. Ct. 398, 27 L. Ed. 230, the rule 
has been in the United States courts that the honest or mistaken 
trespasser, severing timber, coal, ore, etc., from the land of another, 
is liable for the value of the product severed at the time and place 
of severance, and it was error to refuse the charge requested by the 
défendant below in that respect. 

Further than this, assuming, but hot deciding, that the défendant 
below, by reason of his title and occupancy and possession, had no 
right to take clay and earth from the right of way of the Mobile & 
Alabama Grand Trunk Railway to use on defendant's other Unes, 
although connected by tracks and in a sensé forming a part of the 
same system, we are of opinion that under ail the circumstances shown 
by the évidence in this case the true measure of damages is the value 
oi the earth and clay at the time and place of severance, not to be 
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efahanced by expense of excavating and hauling to other places for 
disposition and use. 

The judgment of the District Court is reversed, and thc case is 
remanded, with instructions to set aside the verdict and award a 
new trial. 



In re EVANS et aL 

COLTJMBIA NAT. BANK T. COMMONWEALTH TRUST 00. 

(Circuit Court of Appeals, Thlrd Circuit. January 6, 1917.) 

No. 2164. 

1. Pledoes €=»19— Claims — Secubitt — ^Applicatiow. 

Where two joint makers of a note pledged tlielr inâiTldual property for 
the payment of the note and "ail other liabllitles of the underslgned" to 
the holder of the note, the holder cannot, after the bankruptcy of the 
makers, apply the securlty to the payment of a note jolntly signëd by 
those two makers and one other, any more than it could to one signed by 
one of the makers alone. 

[Ed. Note.— For other cases, see Pledges, Cent. Dlg. H 58-«3 ; Dec. Dlg. 

«=>19.] 

2. Pabtnership i©=>217(3) — Note — Evidence. 

Evidence that the slgners of a joint note, who were two of the three 
members of a partnership, dlrected the money to be placed to the crédit 
of the partnership, does not show that the note was a partneiuhip obliga- 
tion. 

[Ed. Note. — For other cases, see Partnership, Cent Dig. S 425; Dec. 
Dig. «=>217{3).] 

3. Plbdges iS=>19 — Claims — Secubitt — Application. 

Where a bank held two secured notes of a bankrupt partnership and an 
unsecured joint note of the three members, It could not apply the ercess 
of the partnership securlty to the payment of the individual note. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. Jf 58-63 ; Dec. Dlg. 

<&=>19.] 

4. Pledges <®=>1 — Conteact — Evidence. 

A statement by two makers of a secured note, who were two of the 
three makers of an unsecured note, that the bank need not press them, as 
it had pFenty of securlty, did not make a new contract, pledglng the se- 
curlty for the payment of the unsecured note. 

[Ed. Note. — For other cases, see Pledges, Cent. Dlg. §{ 1, 4, 5; Dec. Dig. 
«S=»l.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

In the matter of John Kuhn Evans and others, individually and 
as partners, bankrupts. As against the Commonwealth Trust Com- 
pany, trustée in bankruptcy, the Columbia National Bank appeals from 
an order of the District Court dismissing appellant's claim against the 
estate. Order affirmed. 

For opinion below, see 235 Fed. 635. 

«=»For oUier cases sm sama toplc à. KBY-NUMBER In ail Key-Nuznbered Dlgests A Indexes 
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Gifford^KvjWright.flnd- McKee. Mitchell & Alteri ail of Pittsburgh, 
Pa., for appellant. ' 

Charles Allvm Jones and Sterrett & Achesony ail of Pittsburgh, Pa., 
for appelle;.; ;." ■. ;:'. ;■ >•; :.; 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Ju'dg'e. Thc' opinion accompanying the or- 
der f rom .which this appeal was ,taken ([D. C] 235 F«d. 635),so cor- 
rectly states the law that nothing more than an affirmance by this 
court would; be necessary, were it nôt that the authority upon which 
the décision was made, being a case deçided by this court, is on appeal 
attacked or distinguished. The facts are fully stated and the law 
thoroughly considered in the opinion. We will therefore repeat only 
what is necessary to a considération of the phase of the question raised 
on appeal. 

John K., Evans, Jameg Evaiis and Alan S. Evans, individually and 
as partners, , were adjudged bankrupts. The appellant bank held four 
of their notes given in différent capacities. Two were admittedly 
partnership notes, being signed by the firm name of Ëvans Bros. 
Thèse were paid by the proceeds of the sale of a portion of their ac- 
companying collatéral, leaving as a» excess certaiii securities and funds 
now claimed by the appellant and held by the trustée awaiting this dé- 
cision. ' The third note was for $15,000. It was the joint note (not 
the joint and several note) of James Evans and Alan S. Evans, made, 
so far as shown upon its face, in their individual and not in their 
partnership capacity, with acconipanying collatéral separately owned 
but jointly pledged "for the payment of this and ail other liabilities 
of the v.ndersigned to the holder hereof, now or hereafter due." The 
fourth note was. a joint unsecured note for $4,50Q made by James 
Ëvans, Alan S. Evans, and John K. Evans. Upon default in pay- 
ment of. the $15,000 note, the appellant bank realized upon its collatér- 
al approximately $17,000, applied the proceeds first to the full pay- 
ment of the $4,500 note and the balance in part payment of the 
$15,000 note, proved a claim, against the bankrupts' estate for the 
residue, and made a claim for the excess remaining from the sale 
of the collatéral of the two Evans Bros, notes. The référée dismissed 
the appellant's claim to this excess, and entered an order disallovving 
its claim for the alleged unpaid residue on the $15,000 note and di- 
rected it to pay the trustée of James Evans and Alan S. Evans, in- 
dividually, a sura approxiniating $3,000, which would hâve been the 
balance if nothing had been paid upon the three-party $4,500 note 
and if the proceeds had been appHed in full to the two-party $15,000 
note. 

[1] The order was affirmed on authority of Torrance v. Third 
National Bank of Pittsburgh, 210 Fed. 806, 127 C. C. A. 356. In that 
case this court held, with respect to a note that was b.Qth joint and 
several, that because of the joint liability of the makers, the collatéral 
jointly pledged for the payment of that and "other liabilities of the 
under.'îigned" was available only upon their other joint liabilities and 
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was not available in settlepient of their several liabilitiçs. Aside from 
the question of the individuàl or partnership character of thèse ob- 
ligations, presently to be considered, the njatters alleged to distin- 
guish the Torrance Case from this case : are, that in the former, the 
collatéral which was jointly pledged was jointly owned by the makers, 
while in this case the collatéral jointly pledged was severally owned 
by them, and that while in the former case the collatéral so jointly 
pledged was held not available for their several obligations, hère the 
collatéral jointly pledged is available for another joint obligation of 
the same two makers, though joined with them therein is a third and 
new maker. We are not impressed that this différence of f act makes 
a difiference in the law. 

When the joint makers pledged their individuàl property for the 
payment of their joint obligation, the pledge became joint as be- 
tween the owners and the bank, and did not affect or al ter the joint 
character of the obligation, nor did it afïect or alter the rule of the 
Torrance Case that the pledge was available only for other obliga- 
tions of the same parties in the same joint character. In the Torrance 
Case the makers were Saulsbury and Graham, the words of the pledge 
in their note being precisely the same as those in the note of the two 
Evanses. The court said : 

"It seems to us that the words 'of this Of any other llabllities of the under- 
si^ed' clearly indicate that the other liabllities referred to are of the same 
character as the joint liabillty In the (note in suit). Moreover, the natural 
infereuce from the words 'liabllities of the undersigned' would be that the 
jointly owned securlties were pledged only for the joint liabillty of the two 
makers. So that the clause is as if written 'any other liabillty or llabllities 
of Graham and Saulsbury.' " 

As the liabillty of one maker, singly made, is différent from the 
liabillty of two makers, jointly made, as held in the Torrance Case, 
so in this case, pari ratione, the liabillty of three joint makers is 
différent from that of two joint makers. The liabillty of the two 
joint makers in this case is similar to that of the two joint makers in 
the Torrance Case, which, when similarly paraphrased, is "any other 
liabillty or liabilities of James Evans and Alan S. Evans." A liabillty 
of James Evans, Alan S. Evans, and John K. Evans is, therefore, not 
another liability of James Evans and Alan S. Evans in the sensé of 
the Torrance décision. In other words, the joint obligation of three 
is no more the joint obligation of two than is the single obligation 
of one the joint obligation of two. Wé are therefore of opinion that 
the appellant bank acted upon a misconception of the law, not only in 
applying proceeds of the collatéral of the $15,000 two-party note, 
first to the $4,500 three-party note, but in applying any of those pro- 
ceeds to that note. We do not find the two cases distinguished by 
the différence in facts, and are of opinion that the principle of the 
Torrance Case rules this case and was properly invoked by the référée 
in his finding and by the District Court in its order. 

The appellant bank claims the rîght to proceed against the part- 
nership and appropriate the proceeds of the varions collaterals upon 
the theory, first, that the $15,000 two-party note was in fact a part- 
nership note, and second, that by an independent contract between 
238 F.— 35 
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the bank and the makers of the two-party note, its collatéral was 
pledged as security for paymerit of t;he three-party note. 

[2, 3] Upon the iîrst contention it was shown that the money ob- 
tained upon the loari was plàced by the bank, upon the direction of 
the borrowers, to the crédit of thè partnership. But this is not évi- 
dence that the loan was ma;de to the partnership. The note tàkes 
its charactef from the transaction between the two makers and the 
bank! This was a Personal transaction of two persons individually; 
upon secuHty of their individual property. The subséquent diversion 
and use of the money is not at ail inconsistent with the loan being 
made to them personàlly, and the money thus borrowed being by 
them loaned to the partnership. Even if the $15,000 note were a 
partnership noté, we are at a loss to see how it aids the appellant, for 
if a partnership note, the application to it of the proceeds of its own 
collatéral wholly discharges it, making unnecessary a contribution 
from the ëxcess collatéral of othèr partnership notes and making 
impossible the application of the residue to the non-partnership $4,500 
note. We are in accord with the finding of the District Court that 
it was not a partnership notél ' 

[4] This brings us to the final contention, namely, that in a con- 
versation between one or both of the makers of the two-party note 
and officers of the bank, the bàiik wàs tbld that it need not press them 
as it had ample security, thiis making a new contract whereby the 
makers of the two-party note pledged the collatéral of that note for 
the payment of the unsecured three-party note. We agrée with the 
District Court that this vague and uncertain conversation did not 
raise a contract, and that in relying upon it, the bank relied upon a 
mistaken assumption of légal rights. 

The order of the District Court is affirmed. 



ILLINOIS SURETY CO. v. STANDARD UNDERGROUND CABLE CD. 

(Circuit Court of Appeals, Third Circuit. January 5, 1917.) 

No. 2178. 

1. Evidence ©=595 — Positive Testimony and General Inferences. 

Direct and positive testimony, the good faith of wliich is undlsputed, 
may not be overcomé by inferences of the most gênerai character, unsup- 
ported by a single détail. 

[Ed. Note.— For other cases, see Eyidence, Cent. Dig. §§ 2444, 2445; 
Dec. Dlg. <S=»595.] 

2. Prinoipal and Surett <s=397— Release-^Changes in Contbact. 

Changes Ih the priricipal's contract, madè before and with référence to 
wMch its surety's obligation -was assumed, do not release the surety. 

[Ed. Note.-^For other cases, see Principal and Surety, Cent. Dig. §} 
146-168; Dec. Dig. <S=>97,] 

3. Appeal and Ebbob <s=»9fl9(l)"-pEviEW-— Findings of Fact. 

Any dispute as to matçrial changes prejudldal to the surety having 
been made in the principal!s iÇontract aîter the surety became bound is 
settleà by the verdict oh (Jehnlté proper instructions. 

[Éd. Note. — For other cases, see Àpj)eal and Error, Cent. Dig. 8§ 3912- 
3915, 3917-5921 ; Dec. Dlg. <S=3999(1);] 

®=5For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr.Judge. 

Action by the Standard Underground Cable Company against the 
Illinois Surety Company. Judgment for plaintiff , and défendant brings 
error. Affirmed. 

Waltèr Lyon and A. V. D. Watterson, both of Pittsburgh, Pa., for 
plaintiff in error. 

William Watson Smith, James I. Marsh, and Gordon & Smith, ait 
of Pittsburgh, Pa., for défendant in error, 

Before BUFFINGTON, McPHERSON, and W^OOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In this action the Cable Company, 
a Pennsylvania corporation, recovered a judgment against the Surety 
Company, a corporation of Illinois, on a bond of suretyship. The facts 
are as follows : ■ < , : 

On June 12, 1911, David Dick ^ Sons, Limited, a Canadian cor- 
poration, agreed in writing to erëct.a building for the Cable Company 
in the city of Hamilton, Ontario. AU the labor was to bé donc by 
thé Dick Company, and ail the matërial fiirnished, except the struc^ 
tural Steel; this the. Cable Company itself was to obtain from some 
Steel maker, and deliver on the gfound. The l)iiilding was to be fin- 
ished by Octobef 15 under penalty for delayi The price was $69,250, 
an,d 80 per cent, in value of the work and of the materiàl delivered 
was to be paid monthly on thé architect's éstirhàte, ànd the balance 
was payable not long after completion of the job. The'àgreeriient also 
provided in effeCt that the Cable Company should hot be held liable 
to àny contractor for the delày of â prier contracter, bilt, in case such 
delay should keep the subseqtient cotiti-actor out of possession, thé 
architect should allow him addîtional time to complète his Own con- 
tract. The Cable Company was to supply thé steel complète by August 
7, In compliance with this 'obligation thé Cable Company contracted 
with the Hamilton Bridgé Work§' for the manufacture of the steel, bût 
delivéries were delayéd beyohd *tHë conti'act time. About 90 per cent. 
df it, however, was on the groutid by October 12, and ail except 35 
pounds by November 10, aiid the architect in charge testified that, 
evén if ail df it had been available by August 7, the Dick Company 
woûld not hâve been ready to ' erect it, and would not hâve suff ered 
more than a week's postponerhent. The manager of the Dick Com- 
pany denied this, and testified- that if the steel had been delivered in 
due time the building could bave been erected by October 15. Ac- 
cording to the Cable Company's e^i^dence, the défault in delivery was 
due, at least in part, to the Dick Company's sùccess in urging the Ham- 
ilton Company to make and deliver fîrst the steel needed for a job at 
Welland, on which also the Dick Company was the contractor. 

Asi just stated, only part of the steel had been delivered by August 
7— about one-fifth, in fact — and the bond in suit was given in that con- 
dition of affairs, the Dick Company and both parties to this suit either 
having actual knowledge thereof or being chargeable with knowledge. 
The instrument is dated August 11, and — after reciting that "the 
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above bouhdén David Dick & Sons, Lîitiited, hâve entered, or is about 
to enter, into a contrâct" with the Cable Company for the érection of 
the building in Hamilton — contains the usual conditions. The Dick 
Company continued the wrork until the latter part of November, when 
financial difficulties compelled it to retire. Notice to this eflfect was 
given to the Cable Company, and the Dick Company was dismissed 
as contractor on December 4. As soon as the Cable Company re- 
ceived notice of the contractor's embarrassment, it communicated with 
the Surety Company and asked two or three times for advice or sug- 
gestion, saying that if the Surety Company took no action the Cable 
Company would complète the building and would look to the bond for 
redress. The Surety Company paid no attention to thèse communica- 
tions, whereupon the Cable Company accepted the lowest bids it could 
obtain. For reasons not now important, the completion of the work 
was delayed until June, 1912. 

While the Dick Company was still going on with the contrâct, it 
received four certificates from the architect, dated August 1, Septem- 
ber 1, October 2, and November 1, respectively, and upon thèse was 
paid $54,842. The architect testified without contradiction that this 
amount represented 80 per cent, in value of the work donc and of the 
materials on the premises. There was no dispute that (after the con- 
trâct price had been properly reduced by several items) the amount 
thus paid was about $1Q0 less than SO per cent, of the reduced price. 
The Cable Company sought to recover several items of loss, aggregat- 
ing more than $30,000, but the verdict is evidently confined to the 
sum paid out in excess of the full contraçt price. 

The Surety Çompany's chief défenses were: (1) Overpayment to 
the Dick Company; and (2) th^ d^l^Y in delivering the steel. The 
court charged that there was no évidence of overpayment, as the archi- 
tect's estimâtes were not attacked, and as the Cable Company had ac- 
cepted them as correct, but submitted nevertheless the question whether 
the payments had in f act done the surety harm. The court also charg- 
ed that under the contrâct the delay in delivery would entitle the Dick 
Company to an extension oftime, but that the Surety Company would 
not be discharged merely by such delay. The verdict was for $15,000, 
with interest, and the judgment is for $18,507.50. 

[1] Two or three questions of minor importance are raised by the 
Surety Company, but as they are not.much insisted on we shall con- 
sider only the défenses already referred to. With regard to the con- 
tractor's overpayment, we find nothing in the record to contradict the 
architect's estimate. Indeed, notMng is suggested except the argu- 
ment that, as it cost a large suntto finish the building, the architect 
must hâve put much too high an estimate on the value of the work al- 
ready done and the material already futnished. But we discover no 
facts to support the argument, and Wè cannot agrée that direct and 
positive téstimony whose good faith is undisputed mày be displaced 
by inferences of the most général chatacter unsupported by a single 
détail. . :; 

[2,3] The other défense is alsO without merit under the particUlar 
facts of this case. It is true that lone; provision of the writing makes 
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time the essence of the contract, but this is so qualified by other provi- 
sions that extensions of time were evidently foreseen as possible and 
were taken into account. We may pass without comment the ques- 
tion how far the liabihty of a surety for hire would be àfïected by 
giving the contracter an extension of time ; in our opinion this ques- 
tion is not now presented, for the surety hère did not become bound 
until after the time hmit had been disregarded by the parties them- 
selves, and therefore after the provision just referred to had practi- 
cally ceased to exist. In other words, there was no change of the con- 
tract after the bond was given; the change had already taken place, 
and the surety's obligation was assumed with référence to the situa- 
tion as the parties had made it for themselves. But, from any point 
of view, the essential matters for décision were whether there had 
been any material changes in the contract after the surety company 
became bound, and (if such changes had been made) whether the sure- 
ty had been prejudiced thereby. On thèse matters the jury received 
definite instructions, and the verdict has settled in favor of the plain- 
tif? whatever dispute may hâve existed concerning the facts. 

We find no réversible error, and direct the judgmenf to be afïirmed. 



CORN BXCHANGB OP BUFFALO et al. v. PATTERSON. 
(Circuit Court of Appeals, Second Circuit. Deceinber 12, 1916.) 

No. 14. 

1. Monopolies <@=>28 — Civil Liability — Right of Action, 

At common law, an action could be malntalned on an agreement In re- 
straint of trade by one wiiom It was maliciously Intended to injure, though 
such an agreement would not be enforced ; but, to malntaln the action, 
plaintlff must prove, not only the agreement, but that such agreement 
was maliciously made to injure him. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
iS=j28.] 

2. CoNSPiBACY <S=>19 — Civil Liability — Eviden-ce — Maliciocs Intent. 

The action by the grain commlttee of a corn exchange in notifying 
members that plaintlff had falled to pay for corn purchased from one of 
the members, even if the décision of the commlttee that he was liable for 
the corn was incorrect, did not alone establish a malicious conspiracy to 
injure plaintlff ; especlally wliere it was shown that only two members of 
the exchange had refused to deal with plaintlff, and they had based their 
refusai on knowledge of thelr ofticers, or information from the dealer 
havlng the clalm agalnst plaintlff. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 25, 26; Dec. 
Dig. <S=3l9.1 

In Error to the District Court of the United States for the West- 
ern District of New York. 

Action by Richard S. Patterson against the Corn Exchange of Buf- 
falo and others. Judgment for the plaintlff against some of the de- 
fendants, and those défendants bring error. Reversed. 

See, also, 197 Fed. 686. 

iSsjFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Kenefick, Cooke, Mitchell & Bass, o£ Buffalo, N. Y., for plaintiflfs 
in errer. 

Rush Trescott and Edmund G. Butler, both of Wilkes-Barre, Pa., 
and Harris S. Williams, of Buffalo, N. Y., for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The plaintiff brought this action to recover 
$50,000 actual and $100,000 punitive damages against the Corn Ex- 
change of Buffalo and 55 other péfsons, mostly associate members of 
the Exchange. The cause of action alleged was a conspiracy at com- 
mon law, to wit, that on or about August 1, 1907, the defenqants had 
màlicioûsly comtfined to injure and dpstroy the plaintiff's business and 
his good name and réputation by pâssing â resolution in the Exchànge 
prohibiting mémbérs frdm dealing with him, and in furtherance thére- 
of on or aboùt Ôctober 7th, did post, blacklist, and boycott him on 
the Exchange and refused to sell him grain for the purpose. of cbm- 
pelling him to pay an unjust çdemand ûf Burns Bros., a member of 
said Exchange. t 

It appedrs thàt April 26, 1907, the plaintiff, doing business at Wilkes- 
Barre, Pa., ordered of Burns Bros, of Buffalo, and they agreed to ship 
to him, three cars of No. 3 yellow corn, "officiai weight and inspection 
certificate ifinal," ; Three cars c^rtified, to be No. 3 yellow corisi were so 
shipped f rom Buffalo ; but, on arrivai at Wilkes-Barre nine days later, 
the grain in one Of the cars was found to be in bad condition, and we 
assume was not then of the grade of No. 3 yellow corn. 

July 27th, the plaintiff having refused to pay for this car, Burns 
Bros, made a cOmplaint against him to the Gorn Exchange. 

Atjgust iSth,' the grain coiïiiïiittee hâving preyiously notified the 
plaintiff that, they would take up the case on that day, when he would 
be.given an opportunity to be heard, having been informed that Burns 
Bros, had brought suit against him; dètermined to' proceed no further 
afid réferred thé ftiatter to the boârd of directors.' 

September 26th, the board of directors recommitted the subject to 
the grain comnlittee "for such décision as.to them would seem just 
and proper under the rules of the Corn Exchange." 

October 2d, without holding that the grain in question was No. 3 
yellow corn on arrivai at Wilkes-Barre, the committee decided that 
the Buffalo certificateof inspection was final and ail that Burns Bros, 
had agreed to give. They st^ted, moreover, that it was évidence con- 
firmatory of the correctness of the. certificate that this was the only 
car out of thirteen graded at the same time eut of the sanie elevator, 
cargo, and bin, about which any complaint had been made. The com- 
mittee made an award in favor of Burns Bros, against the plaintiff of 
$200.52 with $20 expenses, the fact of which award was circularized 
by the secretary of the exchange to the members. 

The committee did not recommend to the board under rule 3, § 1, 
that transactions with the plaintiff by members should be prohibited 
until he had settled the claim, nor did the board ever pass such a 
resolution. The rule reads : 

"Sec. 1. Any corporation, joint-stock Company, flnn or Indlvidual, not a 
member of the Corn Exchange of Buffalo, who shall be accused, of any pro- 
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ceeding Inconsistent with just and équitable princlples of trade, or a violation 
of any commercial usage established by the Corn Exchange shall, on com- 
plaint, be summoned before the grain commlttee and given an opportunity to 
be heard. Should the above committee be unable to induce a settlement, 
if a proper case and the circumstances seem to warrant, It shall report to the 
board of directors, recommending that the transaction of business with such 
défendant by any member of the Corn Exchange, be prohibited until a settle- 
ment be made; and any member of the Com Exchange who shall represent 
or transact business with, for or on behalf of said défendant, after notice of 
such prohibition shall hâve been posted on the bulletin flve days, shall be guil- 
ty of willful violation of thèse rules and subject to the penalties of rule 4, 
i 2." 

The court correctly held that this rule was lawful, but submitted to 
the jury the question whether it had been perverted to an unlawful 
use by the grain committee and by such of the défendants as acted 
upon the notice of the award for the purpose of compelling the plain- 
tif? to pay it. 

The complaint was dismissed as to ail the défendants except ten, 
and against them the jury rendered a verdict of $2,000, to the judg- 
ment entered upon which this writ of error was taken. 

[ 1 ] Décisions in cases arising under statutes are not applicable. Al- 
though at common law courts would not enforce an agreement in re- 
straint of trade or against public policy, an action could be maintained 
upon it by one whom it was maliciously intended to injure. Mogul v. 
MacGregor, L. H. 21, Q. B. 552, L. R. (1892) App. Cas. 25. See, 
also, our décision in National Fireproofing Co. v. Mason Builders' 
Ass'n, 169 Fed. 259, 94 C. C. A. 535, 26 L. R. A. (N. S.) 148. 

[2] In order to recover, the plaintiff had to prove first an agree- 
ment between the défendants or between some of them, not to sell to 
the plaintifï, and, second, that such agreement was made maHciously 
for the purpose of injuring him. We discover no évidence whatever 
of a conspiracy between any of the défendants, much less of a mali- 
cious conspiracy to injure the plaintiff. The Corn Exchange, défend- 
ant, took no part except as it might be held liable for the action of 
the grain committee. The action of that committee was right, in view 
of the facts laid before it as well as of the facts as developed at the 
trial. However, if their décision was wrong in law or in fact, or in 
both, there was no évidence that it was the resuit of a corrupt or 
malicious conspiracy. On the other hand, there was proof that sev- 
eral of the défendants filled every order that the plaintiff gave them 
and only two were shown to hâve refused to deal with him, that is, 
Husted Milling Company, one of whose officers had been on the grain 
committee that made the award, and Whitney & Gibson, ivho acted 
upon information given them by one of the Burns Bros, that the plain- 
tiff was not a reliable person. There was no direct évidence of any 
combination between thèse défendants and anybody else nor any évi- 
dence from which such a conspiracy could be inferred. Their action 
was obviously independent and individual. A number of other ques- 
tions bave been discussed by counsel which we need not consider, be- 
cause we think a verdict should hâve been directed for the défend- 
ants. 

The judgment is reversed. 
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GEORGE BROWN & CO. V. O'CONNOE. 
(Circuit Court o£ Appèals, Second Circuit. December 12, 191C.) 

No.. 85. 

1. Masteb and Servant ®=s289(28) — Injuries to Ses vant — Conteibutobt 

NeGLIOENCEt^SAFEB 'METHOri. 

A derrickman, wlio used a: plank scaffolding plaeed at one end of a 
building for the purpose of remorlng tlie Windows, but sliown by tlie proof 
to hâve been used wlienever convenient, in oiling a sliaft of tlie derriclc, 
is not gullty of contributory négligence as a matter of law in using such 
:plank, tliougU It.would hâve been safer to hâve oiled the sha.lt. while 
lyln^ upon tlie derrick. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1120; 
Dec. Dig. <S=>289Câ8).] 

2. ilÀsTEB AND Servant (@=278(9)— Injuries to Servant — Négligence op 

Master — Defeotive Soaffolding. 

While the fact that a bracket supporting a plank on which employés 
were expected to stand gave vvay undér plaintiff is not conclusive proof 
of négligence, such fact, together with proof that It was in a defective con- 
dition which could hâve been dlscovered by reasonable care and, that it 
was wet by steam from the whistle flve tlmes a day, was sufficient to sup- 
port a verdict finding the master négligent, especially where he failed to 
préserve the bracket so that the jury might see its condition. 

[Ed. Note. — For other casés, see Master and Servant, Cent. Dig. § 938; 
Dec. Dig, <S=>278(»).] 

3. Master and Servant <S=328C(17) — ^Injuries to Servant — ^Dismissal of Ac- 

tion — i''ALSE ÏESTIMONY. 

In an action for injuries to a servant, erroneous testimony, whether mls- 
taken or false, that the opposite end of a plank on which plaintiff was 
standing when the bracket under It gave way struck him on the head, does 
not require a dlsmissal of the complaint; there being sufficient other évi- 
dence to support a finding of the master's négligence. 

[Edi Note, — For other cases, see IVI^ster and Servant, Cent. Dig. § 1024 ; 
Dec. Dig. ®::=28()(17).] 

4. WiTNESSES i©=>254 — Eefeeshing Recollection — Objection. 

The use by plaintiff of an affldavit prevlously verifled by his witness to 
refresh his recoUeetion, so as to qualify and add to his testimony, was 
not subject to objection that he was impeaching his own witness, tliou.gh 
it may hâve been objectionable because the affldavit was not contemixsra- 
neous with the event. 

[Ed. Note.— For other cases, see Wltnesses, Cent. Dig. |§ 868-873 ; Dec. 
Dig. ©=254.] 

In Error to> the District Court of the United States for the East- 
em District of, New York. 

Action by Joseph O'Connor against George Brown &; Co. Judg- 
ment for the plaintiff, and défendant brings error. Afïirmed. 

Dilworth & Wurts, of New York City, for plaintiiï in error. 
David Oggins, of Long Island City, N. Y., for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is ai;i action by a servant to recover 
damages against his master under article 14 of the Labor Law of New 

<g;=>For otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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York (Consol. Laws, c. 31), regulating employers' liability, on the 
ground of defects in the condition of his ways, works, machinery, or 
plant, which arose f rom or had not been discovered or remedied ow- 
ing to the employer's négligence. 

The défendant operated a stone yard at Long Island City on which 
stood a rough frame shed running north and south. At the north end 
were three planks or scaffolds running in succession east and west at 
différent heights from the floor. Thèse planks were supportai on tri- 
angular wooden brackets nailed into the perpendicular joists at the 
north end of the building. They were primarily intended for the use 
of persons taking out the windows at the beginning of summer and 
replacing them as winter came on. 

The plaintiff was derrickman in charge of a derrick consisting of 
two Steel girders which ran across the building east and west and were 
connected by diagonal braces. There were wheels at each end of 
thèse girders running on rails north and south. Machinery and a crâne 
were carried on the structure. 

September 22, 1913, it became necessary for plaintiff to oil a shaft 
parallel to and beneath the north girder. He could hâve done so by 
îying down on his stomach on the girder with one arm around it 
and reaching under it with his oil can, a method which he had found 
to be uncomfortable and which he thought to be dangerous. Instead 
of doing this, he ran the derrick up to the north end of the building, 
stood on the middle plank, which was some 25 feet above the floor 
and a convenient distance below the shaft to be oiled. The bracket 
at the west end of the plank where plaintiff was standing pulled out 
from the joist, causing him to fall to the floor. 

[1] The défendant objects that the plaintiff had no right to use 
this plank at ail, and also that he was guilty of contributory négligence 
in not oiling the shaft by Iying on his stomach ; that being a saf er 
way. The proof justified the jury in fînding that the use of the scaf- 
fold in question was not confined to persons working about the Win- 
dows, but that the plaintiff and other employés used it whenever they 
found it convenient to do so. We also think it cannot be said that 
plaintiff was guilty of contributory négligence as matter of law in oil- 
ing the shaft while standing on this plank, even if Iying on the girder 
would hâve been safer. Thèse questions were fairly submitted to the 
jury, and they hâve passed upon them favorably to the plaintiff. 

[2] The real question is whether there was évidence that the de- 
fendant was guilty of négligence. That the bracket broke and the 
plank fell is not in itself conclusive proof of négligence, but, taken 
together with other circumstances, it may prove négligence. A plat- 
form on which it is intended that people shall stand should be able to 
support them, and, when it proves insuffîcient for this use, a duty of 
explanation at least lies upon the défendant. It would hâve been a 
very proper and very natural précaution for the défendant to préserve 
this bracket so that the jury might see the character of the wood and 
of the nails. This was not done. The testimony on thèse points was 
conflicting, but there was enoiigh, if believed, to show that the bracket 
was in a def ective condition which could hâve been discovered and 
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remedied by reasonable care in inspection. Among other things, it 
was shown that a steam whistle which was blown five times a day was 
immediately under it. The effect of a continuous process of wetting 
and drying might well hâve weakened and rotted the wood or rusted 
ihé nails. 

[3] The plaintifï testified that when the bracket gave way he held 
onto the shaft with one arm, but was knocked off by the plank strik- 
ing him on the head. In view of the length of the plank, 17 feet, and 
the distance from the ground, 25 feet, and the plaintiff's position near 
the west end of the plank, it is difficult to crédit -this statement. The 
défendant: contends that it makes his story so incredible that the court 
should hâve dismissed the complaint. We do not think s6. That he 
was mistaken or even testified falsely on this point would not justify 
the dismissal of the complaint. His whole account was béfore the 
jury, and they .could hâve found from it, together with the testimony 
of other witnesses, that the défendant was négligent, without adopt- 
ing his statement that the east end of the falling plank struck him on 
the head. , 

[4] The plaintifï used an affidavit previously verified by his witness 
Zuîllo to ref resh his recollection, so as to qualify and add to his tes- 
timony at the trial. Defendant.objected on the grotind that the plain- 
tifï was impeaching his own witness, which objection Judge Chatfield 
properly overruled. If the objection had been to the use oï the affi- 
davit torefresh the recollection of thè witness because not contem- 
poraneous-^that is, not made at or' near the time of the accident — 'the 
ruling might hâve been diflFererit, or, if not, an exception would hâve 
raised a différent question for our considération. Putnam v. United 
States, 162 U. S. 687; 16 Sup. Ct. 923, 40 L. Ed. 1118; Peters v. United 
States, 94 Fed. 127, 140, 36 C. C. A. 105. 

We think the other assignments of error without merit, and the 
judgment is affirmed. 



STRONG V. HOLMES. 
(Circuit Court of Appeals, Ninth Circuit. December 4, 1916.) 

îio. 2648. 

1. ^HippiNG ©=»200(1) — Limitation of Liability — "May be Sued in That 

Behalf" — District of Suit. '' 

In adtniralty rule 57 (29 Sup. Ct. xlvi), provkllng that a petltlotk for 
limitation of Uabillty shall be flled In the District Court of the district In 
which the ship may be lilelod to answer for tlie llaliillty against whlch 
limitation is sought, or if the shlp "be not libeled tlien in the District 
Court forany district Ih which the said owner or owners may be sued In 
that behalf," the term "may be sued In that behalf" refers to sults al- 
ready institvited against the owner to enforce his liability. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §§ 646, 649 ; Dec. 
Dig. ©=»209(1).] 

2, Shipping (©=>209(1) — Limitation of Liability — "In Behalf of" — Jitbis- 

diction of Coukt. 

An action In a District Court against a shlpowner, based on a judgment 
reeovered against him In a state court In another jurlsdictlon for losa of 

■d=»For other cases see same toplc & KEY'NUMBER to ail Kéy-Numbered Dlgests & Indexe» 
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cargo, Ib one "In behalf of ' such loss, wlthln the falr meanlng of such 
rule. and such District Court bas jurisdiction to entertain a pétition by 
tlie sliipowner lor limitation of liabillty. 

lEd. Note.— For other cases, see Shipping, Cent. Dlg. §§ 646, 649; Dec. 
Dig. i®=>209a). 

For other définitions, see Words and Phrases, First and Second Séries, 
In Behalf of.] 

3. SniPPiNo <g=3200(2) — Limitation of Liability — Riout to Limitation. , 
That theie is but one claim ag.ainst a ship or owner does uot defeat the 
owner's right to a limitation of Uabllity. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. { 647; Dec. Dig. 

Appeal f rom the District Court of the United . States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

Pétition in admiralty by H. C. Strong, as owner of the steamship 
Alki, for limitation of liability. From a docree dismissing the petir 
tion for want of jurisdiction, pctitioner appeals. Reversed. 

Bronson, Robinson & Joncs, of Seattle, VVash., and Shackleford & 
Bayless, of Juneau, Alaska, for appcllant. 

Chauncy L. Baxter and J. Will Jones, both of Seattle, Wash,, and 
V. A. Paine, of Juneau, Alaska, for appelke. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. This is an appeal from a decree dismiss- 
ing, for want of jurisdiction, a libcl or pétition to iimit liability under 
the act of March 3, 1851, entitled "an act to lirait the liability of ship- 
owners and for other purposes" (R. S. §§ 4283-4289 [Comp. St. 1913, 
§§'8021-8027]). i 

fij Admiralty rule 57, as amcnded and promulgated April 22, 1889 
(130 U. S. 705, 29 Sup. Ct. xlvi), provides as follows: 

"The siiUl libel or pétition shall lie flled and the sald proeeedings had in 
any District Court of the United States In which said ship or vessel may bc 
libeled to aiiswer to any such embezzlenient, loss, destruction, damage or In- 
jury, or, if the ship or vessel be not libeled, tben in the District Court for 
any district in which the sald owner or owiiers niay be sued In that behalf. 
When the said ship or ve.ssel bas nbt been libeled to answer the matters 
aforesaid, and suit bas not been commented against the said owner or owu- 
ers, or bas beon comnienced in a district other than that in which the said 
ship or vessel may be, the said proeeedings may be had in the District Court 
Oi the district in wliich the sliip or vessel may be, and where It may be 
sub.léct to the control of such court for the purposes of the case as herein- 
before proviUed. If the sbij) bave already;beeu libeled and sold, tUe proceeds 
shall represeut the same for the purposes of thèse rules." 

Under this rule, where the ship has not been libeled to answer for 
the embezzlement, loss, destruction, damage, or in jury, as is the case 
hère, the libel or pétition to Iimit liability shall be filed in thé District 
Court for any district in which the owner or owners may be sued in 
diat behalf. The term "may be sued in that behalf" refers to suits 
already institnted. Jn re The Luckenback (D. C.) 26 Fed. 870. 

[2] The facts upon which thé jurisdiction dépends in this case are 
as follows: Certain piles of lumber on the steamship Alki toppled 

■■ ^ ■ : < — 

«safor oih^T cases see sàme tppic & KBYrNÙMBmi In fill KeyTNumbered.Digests & Indexe» 
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over on a voyage ;from the city of Seattle to Juneau, Alaska, on the 
31st day of March, 1912. A personal action was thereafter brought 
in the superior court of King county, state of Washington, against 
the appellant, as owner, to recover damages for the loss and injury 
occasioned thereby. A judgment was recovered in that action in the 
sum of $21,250. Thereafter a suit was instituted on the King county 
judgment against the appellant in the court below, and in that suit a 
second judgment was recovered, upon which the appellee is now threat- 
ening to issue an exécution. It will thus be seen that the jurisdiction 
of the court below depended upon the question whether the suit on 
the King county judgment in the Alaska court was a suit in behalf of 
the loss or injury resulting f rom the toppling over of the lumber, with- 
in the meaning of rule 57. We think that it was. 

"In thèse provisions of the statute we hâve sketched In outllne a scheme 
of laws and régulations for the beneflt of the shipping interest, the value and 
Importance of which to our maritime commerce can hardly be estimated. 
Nevertheless, the practical value of the law will largely dépend on the manner 
in which it is administered. If the courts having the exécution of it ad- 
mlnlster it in a spirlt of fairness, with the vlew of giving to shipowners the 
fuU beneflt of the Immunlties intended to be secured by it, the encouragement 
it will afford to commercial opérations (as before stated) will be of the last 
importance. But if It is administered with a tight and grudging hand, con- 
struing every clause most unfavorably against the shlpowner, and allowing 
as llttle as possible to operate in liis favor, the law will hardly be worth 
the trouble of its enactment. Its value and eflleiency will also be great- 
ly diminished, if not entirely dostroyed, by allowing its administration 
to be hampered and Interfered with by varions and conflicting Jurisdictions." 
Providence & N. Y. S. S. Co. v. Hill Mfg. Co., 109 U. S. 578, 588, 3 Sup. Ct. 379, 
385 (27 Ir. Ed. 1038). 

While the rule of libéral construction may not apply to jurisdic- 
tional questions, yet it should not be entirely lost sight of in deter- 
mining the question now before us and in construing the rules adopted 
by the Suprême Court. Technically speaking, of course, the suit in- 
stituted in the District of Alaska was upon a judgment. But if we 
go behind the mère form, and look at the substance of things, the real 
and only purpose of that suit was to enforce the personal liability of 
the owner for the loss or damages in question, and the efïect upon the 
shipowner will be the same, whether the appellee enforces the Alaska 
judgment or the King county judgment. Under the rule in question 
personal actions may be brought in many différent jurisdictions, as the 
number of such actions need only be limited by the number of claim- 
ants and the number of jurisdictions in which process may be served. 
The District Court of any jurisdiction in which the owner or owners 
may be sued has jurisdiction of the limitation proceedings, and the 
court below was one of such jurisdictions. Other objections are urged 
against the pétition ; but thèse were not passed upon by the court be- 
low and call for but slight considération hère. It is suggested that the 
libel or pétition was not filed in time; but we think otherwise. The 
Benefactor, 103 U. S. 239, 26 L. Ed. 351. 

[3] It is also urged that there is only one claimant, and that the 
value of the vessel is greatly in excess of his claim ; but the fact that 
there is but one claim is immaterial. White v. Island Transportation 
Co., 233 U. S. 346, 34 Sup. Ct. 589, 58 L. Ed. 993. And the claim 
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that the value of thé ship greatly exceeds the amount of the claim is 
not supported by the record. 

The decree of the court below is reversed, and the cause is remanded 
for f urther proceedings not inconsistent with this opinion. 



TOWE V. tlNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. Deceraber 11, 1916.) 

No. 1457. 

1. Cbiminal Law <&=935(1), 1156(2)— New Tmad— Discrétion or Tbial 

COUET. 

Tlie grantlng or refusing of a riew trial on tlie ground of tlie insufflcien- 
cy of the évidence rests in tlie discrétion of the trial court, whlch cannot 
be revlewed on writ of error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 2297, 
3068; Dec. Dig. ©=935(1), 1156(2).] 

2. Criminal Law <®=5968(8) — Akrest of Judgment — Scope. 

A motion in arrest of judgment lies only for material errors on the 
fac-e of the record ; so an assignment of error eomplaining of the over- 
ruling of a motion in arrest on the ground that the judgment was without 
évidence to support it cannot be npheld, where the évidence was con- 
flictlng. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2437 ; Dec. 
Dig. ®=>968(8).] 

S. Criminal Law <S=5ll59(3) — Appeal-^Convictions. 

A conviction based on conflicting évidence will not be dlsturbed on writ 
of error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3076; Dec. 
Dig. «=1159(3).] 

In Error to the District Court of the United States for the West- 
ern District of Virginia, at Abingdon ; Henry Clay McDowell, Judge. 

Robert Towe was convicted of removing and concealing spirits on 
which the tax had not been paid, in violation of Rev. St. § 3296 
(Comp. St. 1913, § 6038), and he brings error. Affirmed. 

L. P. Summers, of Abingdon^ Va., forplaintiff in error. 

R. E. Byrd, U. S. Atty., of Richmond, Va., and Joseph H. Chit- 
wood, Asst. U. S. Atty., of Roanoke, Va. 

Before PRITCHARD, KNAPP, and WOODS, Circtiit Judges. 

PRITCHARD, Circuit Judge. The plâintiff in error will herein- 
after be referred to as défendant, ând the défendant in error as plain- 
tif? ; such being the respective positions occupied by the parties in 
the court below. This case cornés hère on writ of error f rom the 
District Court of the United States for the Western District of 
Virginia. 

The défendant was convicted on a charge of violating section 3296 
of the Revised StatUtes (Cfimp. St. 1913, § 6038), which relates to 
removing and concealing spirits on which the tax had not paid. The 
indictment contains two counts. The first count charges that the 
défendant did, on the 9th day of November, 1914, in CarroU county, 

@=3For other cases sea same toplc & KBY-NUMBER In ail Key-Numbered Digesta & Indexes 
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Va., unlâwfùljy attd feloniously remçJve, aid and abet in the refnoval 
of certain distilled spirits, to wit, ten gallons, on which the tax im- 
posed by- law had nbt been paid, from the distillery to a place other 
than the distillefy warehouse provided by law. The; second count 
charges that the défendant, at the same time and place, did conceal, 
aid and abet in the concealmeiît of certain distilled spirits, to wit, ten 
gallons, which had theretof ore , bçen renioved from a certain distil- 
lery, to the grand jurors unknowh, to a place other than the distillery 
warehousé prôvidèd by law. 

The jury returned a verdict of guilty, and counsel for défendant 
niovçd the court to set aside the verdict upon the ground that the 
satne wàs coiitrary to thé évidence- and against the évidence. This 
motion was overruled, and the, défendant was sentenced to two years 
in the penitentiary. ; There was no objection to the instructions given 
to the jury, nor was there objection to. the âdmissibility of any évi- 
dence offerfed; the only exception being to the judgiiient of thie court 
in overruling defendant's motion to set asidé the verdict and grant 
him a new trial.- ' :r 

[1] Thé défendant bases his contention ùpon three assigiiments of 
error, the first being. that.;; 

"The court erred in refusing to set aside the verdict and grant a new trial, 
because same was without évidence to support it." 

It is well settled that the granting or refusing of a new trial is 
within the discrétion of the court, and that, the refusai to grant sijch 
motion isnot subject to reviev? upon a writ, of error. Newcomb v. 
Woods, 97 U. S. 518, 24 L. Ed. 1085 ; Indianapolis Railway Company 
V. Hbrst, 93 U.S. 291, 23 I;. Ed. 898*- Poeahontas Distilling Co. v. 
United States, 218 Fed. 782, 134 C. C. A. 566; Prichard v. Budd et 
al, 76Eed.^lO, 22C. G. A. 504.- , :„.,, . .. 

[2,3] The second assignnient of error is as follows: 

"Tlie court erred In refuslag ,to arrest the: judgment, for the reasons set 
forth in tbè bill of exceptions, as the s^me is against the évidence and with- 
out évidence." ,, „ . ' . ; : 

An examination of the -record discloses the iact that neither the 
bill of exceptions nor ,tbe judgmfent'oï the court, show that any mo- 
tion was made in arrest oif.j"t4dgment.: A, motion in arrest of judg- 
ment lies only for matçrial jerror^ apparejit on; the iace pf the recprd. 
Even if the motion had been rnade at the proper time and in due 
f orm,: notbing^, appe^rs on the faqe of, the record tp support the same. 
While there is.a.cQnfljçt.o£;eviiderip,é',;neverthçless the évidence o^- 
fered by the goveirnment. was. .sufficient in our opinion to warrant 
the convictioix Ojf the defendaJ^tj ^ijci, the jury havirig determine,d the 
same,, this courte, iu foUowing the well-defin^d rule-in such cases, will 
not disturb the verdict. 
, The third.assignmeiit of. error j^ ii^. thp follq^ying language: , 

, ., ','The' court :err«d la giivlng dudeme'^t agfiif^sÇ the .d^^esçdant because pf the 
> errors previous.ly made, ,a|id ,ïor other '^réasdns to be assignéd àt bar." ' 

In view of what we hâve said, this ■ assignnient is wholly without 
,Eor the reasons stated, the judgtaeot of the court below is affirmed. 
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FIRST NAT. BANK OF JACKSON, MISS., v. McNEEL, Internai Revenue 

CoUector. 

(Circuit Court of Appeals, Fifth Circuit. January 8, 1Ô17.) 

No. 2857. 

Inteenai, Revenue (g=>9— Coepoeation Tax — Imposition. 

Code Miss. 1906, § 4273 déclares that the président, cashler, or other 
offlcer havlng like duties of eacli bank, whether state or national, shall 
dellver to the assessor a written statement of ttie number and amount of 
shares of its capital stock paid In, and the value of such shares at par, 
and as increased by any surplus whlch shall be the basis of taxation of 
such shares to the holder or owner, btit If thèy are of less value than par, 
they shall be valued accordlngly. The stature makes no provision for re- 
covery from the several shareholders of their propoii;ional part of the 
amount so paid for them. Held, that notwlthstandlng such omission, the 
tax paid urider such act cannot bfe deductéd from a national bank's net 
Income under Corporation Tax Act Aug. 5, 1906, c. 6, § 38, 36 Stat. 112-117 
(Comp. St. 1913, §§ 6300-6307), as taxée Imposed, for the tax is tmposed on 
the shareholders. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13- 
28 ; Dec. Dig. <©=>».] 

Error to the District Court of the United States for the Northern 
District of Alabama; Wm. I. Grubb, Judge. 

Action by the First National Bank of Jackson, Miss., against John 
D. McNeel, CoUector of Internai Revenue. There was a judgment for 
défendant, and plaintiflE brings error. Afifirmed. 

Edw. Mayes, of Jackson, Miss. (Percy, Benners & Burr, of Birming- 
ham, Ala., on the brief), for plaintif! in error. 

Robt. N. Bell, U. S. Atty., of Birmingham, Ala., for défendant in 
error. 

Before FARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CURIAM. The claim asserted by the plaintif? in error, the 
First National Bank of Jackson;, Miss., is that in the ascertainment 
of its net income in the year 1909 for the purpose of determining the 
amount of the tax payable by it under the Corporation Tax Act of 
1909 (36 Stat. E. 112-117) there should hâve been a déduction from 
the gross amount of its income during that year of the amount of 
the tax assessed, and paid by it, during that year, pursuant to the pro- 
visions of section 4273 of the Code of Mississippi of 1906, which is as 
f ollows : 

"Banks; Bow Taxed (Laws 1890', page 6). — The président, cashler, or other 
offlcer having like duties, of each bank or banking association in thls state, 
whether exlsting by th« laves of this state or of the United States, shall de- 
llver to the assessor of taxes of the county In whlch It is loeated, a written 
statement, on or before the flrst day of May in each year, under oath, of the 
number and amount of ail the sUares of Its capital stock paid in, or if It be 
not a corporation or joint-stock company,,t;hen the amount of its capital, 
and of the sum of ail undivlded profits or surplus or accumulation of any sort 
constltuting part of the assets of the bank and not inçludlng its real estate ; 

^saFor gther cases see same toplc & KET-NUMBËR In aU Key-Numbered Dlgests & Indexes 
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and the value of such shnres estimated at par and increased by the propor- 
tion of the par value of ail tbe share^ of the stock to tbe said surplus f und 
or accumulation, or of the amount of Its capital so increased, shall be the 
basis of the taxation of such shares to the holder or of the capital to the ovvn- 
er thereof; but if the. shares of such bank or association ar« of less value 
than par, they shall be valued accordlngly." 

In construing the statute just set Dut the Suprême Court of Missis- 
sippi, in the case of JBank v. Oxford, 70 Miss. 504, 514, 12 South. 
203, 204, said: 

"If a bank has added. to its capital stock any sum, by whatever nanie, 
which augnaents the value of its stock, and puts that in nontaxable securltles, 
that does not entltle It to any qleductlon In taxation, but the capital 
stock, at its increased value by réason of such accumulations, is the basis 
of taxation, the purpase of the law belng to Impose on holderg of bank stock 
taxes according to value as on other forms oif property. The owner of bank 
stock Is not requlred to give It in to the assessor. Another mode of reaching 
It is proyided, and that is throiigh the bank, whose offlcers are requîred to 
report It, and the bank is to pay It. In other words, the shareholder is to 
be taxed, and i>ay through the bank." 

The statute, as so construed, imposes the tax, not on the bank or its 
capital, but upon the shareholders ; the bank being required to pay 
for them. The absence of express provision in the statute giving the 
bank the right to recover from its several shareholders their propor- 
tional parts of the amount so paid for them does not show that there 
is no such right of recovery, or that the intention was for the tax tô 
fall ultimately upon the bank and not upon its shareholders. Home 
Savings Bank v. Des Moines, 205 U. S. $03, 518, 27 Sup. Ct. 571, 51 
h. Ed. 901. That the tax fell upon the shareholders and not upon 
the baiik is ;Sufficiently shown by the language of the statute, giving it 
the meaning whîch the Suprême Court of Mississippi has found that 
it expresses. The conclusion is that the payment in question was not 
for "taxes imposed" within the meaning of those words as used in 
the provision of the Corporation Tax Act as to the déductions alloiv- 
able in ascertaining the corporation's net income, as the tax in ques- 
tion was imposed, not oii th© corporation, but upon its shareholders. 
Eliot National Bank v. Gill, 218 Fed. 600, 134 C. C. A. 358; North- 
ern Trust Cd. V. McCoach (O'. G.) 215' Fed. 991 ;' National Bank of 
Comtnerce in St. lUîuis v. Allen (D. C.) 211 Fed. 743. 
. The judgment is affirmed. 



DELAWARE, L. & W. R. CO. v. CEA*TRAL R. CO. OF NEW JERSEY fet al. 
(Circuit Court of . Appeals, Second Circuit.. November 14, 1916.) . 

' \ , : ,'■ 'Ndî'Sâ..'' ; 

■OOLLlSlON <g=395(7)-^STÉAM VBSSELS OROSSiSO^^MCTtrÀt FATJLTS FAII.TJRE TO 

Keep Propek Lookoçts. ■ • ■ ' 

A'coUIsIôli on the HiidSon river in the daytime between a îferryboat 
passiiig Up àlid 'a car float'bilohgside a tug coming down on slightly cross- 
ing courses ÀeC* due to faults on the part of both vessels; the ferryboat 
being In fauit foi' not observing the starboard hand crosslng rule, and 

<@=3Fûr other cases see same Wl*ic & KEnf-NCMBBR lu ail Key-Numbcred Dlgests ftlndexes 
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both for falling to keep proper lookouts, It belng admitted that they did 
not discover eaeh other until they were within 300 to 400 feet, and it ap- 
peariiig that with an efficient lookout they should haye done so much 
sooner, although for a part of the time as they approached there was 
another vessel intervenlng. 

[Ed. Note.— For other cases, seé Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. ®==>05(7).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Delaware, Lackawanna & 
Western Railroad Company, owner of the ferryboat Ithaca, against 
the Central Railroad Company of New Jersey, owner of the ferry- 
boat Goshen, and the Erie Railroad Company, owner of the tug Ro- 
selle. Decree for respondents, and libelant appeals. Modified. 

A. J. McMahon, of New York City, for appellant. 
James J. Macklin, of New York City, for appellee Central R. Co. 
of New Jersey. 

Herbert Green, of New York City, for appellee Erie R. Co. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. March 17, 1914, about 5 p. m., on a clear 
day, in the middle of the North River occupied by the usual traffic, 
the ferryboat Goshen, belonging to the Erie Railroad Company, while 
going^ up, passed between the ferryboat Ithaca, belonging to the 
Delaware, Lackawanna & Western Railroad Company, also going up, 
and a car float in tow of the tug Roselle, belonging to the Central Rail- 
road Company of New Jersey, coming down. The starboard corner 
of the float struck the starboard side of the Ithaca, doing damage 
to the boat and causing the death of three passengers and. personal 
injuries to nine others. It is admitted that those on the Goshen did 
not discover the Roselle and her tow until they were within 600 feet, 
and that the Roselle and the Ithaca did not discover each other until 
they were within 300 to 400 feet. A more inexcusable collision or 
a more déficient lookout bas not often been presented to this^ court. 

The libelant charges both the Goshen and the Roselle with' fault for 
not exchanging signais. But if thèse vessels were in a situation with 
référence to each other which called for signais under the rules, such 
signais were for their own guidance respectively, and not for that 
of other vessels, such as the Ithaca, and as they passed clear the vio- 
lation of the rule was harmless. Therefore we think the District 
Judge properly exonerated the Goshen and the Roselle as to this 
charge. 

Out of the very conflicting testimony the District JUdge àdoptéd 
the story of the Roselle, viz., that the Goshen and the Ithaca were 
approaching on courses slightly crossing the Roselle's, and were there- 
fore, under the starboard hand rule, bound to keep out of the way, 
while the Roselle was bound to hold her course and speed. We will 
follow him in this also, and agrée that the Ithaca was properly held 
in fault, which, indeed, is not denied. But he exonerated the Roselle 
on the ground that the Ithaca was blanketed by the Goshen, and that 
238 F.— 36 
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when the Goshen starboarded to cross her bow for New Jersey, the 
Ithaca ported so as to head toward New York, but upon discovering 
the Roselle and her tôw suddenly starboarded to New Jersey, and 
sq threw her st^rboard ,side into contact with the starboard corner 
of the float. Urider thèse circumstances the District Judge thought 
the Roselle was not at fault because she held her course and speed, 
which is what the rule requifed hêr to do. 

We cannot believe that, in the very short time and space which ail 
the witnesses- agrée existed betweeh the time the vessels disçovered and 
èollided with each other, the, Ithaca made any such swing, or that, if 
she were oh a clearing course to New York, she would hâve delib- 
eràtely changed it to a course toward New Jersey, which made jcol- 
lision inévitable. However, whetherithat be so or not, we think the 
Roselle was also at fault for not seeing the Ithaca in time to take 
steps which might hâve prevented the collision by Warfling the Ithaca 
or otherwise. When the approàching vessels started from their slips 
they were, a naqtical mile or more apart. It is most unlikely that 
the Goshen, whose .slip was 1,500 feet north of the Ithaca's slip, could 
hâve completely blanketed- her from llhe Roselle oh the whole course. 
Certainly the Ithaca's smokestack and four flag pôles were plainly 
visible- to those on thé Roselle, and it is difficult to see how they 
could hâve watched the Goshen without also seeing them. At ail 
events, a navigator may not blindfold bis eyes, land then say, after 
collision, that although he did not see^ her at ail, the fault under the 
rtilés was with the other vessel. The fundamental rule of the ad- 
miralty is that a vigilant lookout must be kept on ail vessels, so that 
collision may be prevented even with those which are violating the 
rules. This is emphasized by article 29 of the Inland Régulations (U. 
S. Comp. St. 1913, § 7903), applicable to this collision, which provides: 

"No Vessel under Any Circumstances to Neglect Proper Précautions.' 
"Art. 29. Nothlng In thèse rules shall exonerate any vessel, or the owner or 
master or crew thereof, from the conséquences of any neglect to carry llghts 
or signais, or of any negléct to keep a proper lookoùt, or of the negleet of any 
preca:utlon' which may be requlred by the ordlnary practice of seamen, or by 
the spécial; drcumstançesof thCi case." 

Who can say that this négligence on the part of the Roselle dïd not 
contribute to the collision ? There is no obli'gation in navigation that 
this court is more disposed to enforce than the duty of keeping a 
proper lookout. 

i'he decree is therefore modified, by directing thé court belbw to 
enter the usual decree against the Ûelaware, Lackawahrta & Western 
Railroad. Company and the Central Railroad Company of New Jersey 
for half damages, with interest and costs. 
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ALLEN V. SWEENEY et al. 
(Circuit Court of Appeals, Vitth Circuit. December 18, 1916.) : 
Np. 2917. 

Bankbtjptct .<g=447 — Pétition to Hevise — Moot Question. 

A pétition to revise an order of the District Court, afflrming an order 
of tlie référée in bankruptcy wliich set tlie bankrupt's iwtition for dis- 
charge for hearing at a future date, will be dismissed, wliere that date 
bas passéd, and tbere is no showing whetber the case was beard on tliat 
date, or continued to a la ter date. . 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 930 ; Dec. 
Dig. <g=447.] 

Pétition to Superintend and Revise from the District Court of ithe 
United States for the Western District of Texas ; Thomas S. Maxey, 
Judge. 

In the matter of banlcruptcy proceedings against Augustus Chapr 
man Allen. On pétition by the bankrupt against J. J. Sweeney and 
others to revise an order of the EHstrict Court, affirming an order of 
the référée which set for hearing at a future date the bankrupt's pé- 
tition for discharge. Pétition disoiissed. 

H. H. Cooper, of Houston, Tex., for petitioner. 
W. H. Gill, of Houston, Tex., and John Neethe and F. A. Wil- 
liams, both of Galveston, Tex., for respondents, 

Before FARDEE and WALKER, Circuit Judges, and POSTER, 
District Judge. 

PER CÛRIAM. On the 30th day of August, 1913, the petitioner 
was adjudged a bankrupt, and on ^he Ist day of August, 1914, he 
filed an application and pétition in proper form for a discharge, to 
be discharged from ail debts provable against his estate linder thç 
Bankruptcy Act. On the 7th day of Aiigust, the clerk, linder the 
rulës, set down the application to be heàrd before the refqrée on thé 
28th day of Septeniber, 1914; and on that day, opposition hàying 
been filed upon application of objectors, the référée did postpone 
the hearing bfsaid application to the 4th day bi January, 1915; 

On January 4, 1915, by agreement of parties, the hearing was post- 
poned; but the petitioner procured an order setting the case for hear- 
ing upon the 9th day of August, 1915. On said day the matter was 
called before the référée, and, upon objections and pleadings filed, 
the référée made an order overruling the exceptions of the bankrupt 
for discharge ùntil af ter the trial of a certain suit pending in the 
district court of Harris county, Tex, Thereafter said i-eferee in 
bankruptcy sét» down the pétition and application for a discharge 
for hearing on thé 28th day of January, 1916, at which time the peti- 
tioner and pbjecting creditors appeared, and thereupon, upon motion 
of the objectprs, a further postponement was granted, ap<i an order 
was entered resetting the applicatiop for, hearing on JunC; 5, 191^..; 

This last order was carried before the District Court for review, 
and, after hearing the argunient of ail parties, the court ordered rthat 

©=»For otUer cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexés 
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the order of the référée be in ail things affirmed. The pétition in 
this court to superintend and review this last order was filed April 
24, 1916; în due course it came on for hearing at our November term 
at Ft. Worth, commencing the first Monday of November, 1916. 

It will be noticed that the order of the référée, which the District 
Court affirmed, reset the application for hearing on Jùrie 5, l^lô. 
That date is now long past. There is nothing in the record to show 
whether the case was heard upon that date, as it well may bave been, 
or thereafter continued to some 'other day, also now in the past; 
therefore a décision upon the correctness of the order of the District 
Court of February 28, 1916, sustaining or vacating it, would effect 
nothing for either party. 

The pétition for revision is dismissed. 



INTERNATIONAL CURTIS MARINE TURBINE CO. et al. V. WILLIAM 
CRAMP & SONS SHlP & ENGINE BLDU. CO. 

(Circuit Court of Appeals, Thlrd Circuit. January 10, 1917.) 

No. 2126. 

Courts <g=»525 — Circuit Court of Appeals— A waiting Décision of Suprême 
Court. ' " '■!:■.; 

The question sought to be revlewed beiog involved in a case pendlng 
bef ore the Suprême Court, Its action will be awaited ; except that to avold 
delay the accountlng; sought and denled, will be ordered. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. <S=>525.] 

Appeal from the District Court of the United States for the Eastern 
District of ï'ennsylvania. 

Suit by the International Cuirtîs Marine Turbine Company and an- 
other against the William Cramp & Sons Ship & Engine Building Com- 
pany, sur pétition for writ of certiorari or mandamus to review b'rder 
(2^2 Fed. 166) denying defendant's motioii to excliidé évidence. Case 
retairied aw'aiting décision of Suprême Court. 

Ç. Bradford Fraley, of Philadelphia, Pa., and Fish, RjichardsQn, 
Her'rick & Neave and William G. McKnight, ail pf Boston, Mass., for 
appellants. ; . 

A. M. Beitler, of Philadelphia, Pa., and Edwards, Sager & Wooster, 
of New York City, for appellee. 

Bef ore BUFFINGTON ând WOOLEEY, Circuit Judges. 

BUFFINGTON, Circuit' Judge. This application for a mandamus 
or Other appropriate process in effect aâks us to reverse the ruling of 
the court below, which is reported in International Curtis Marine Tur- 
bine Go. V. Cramp & Sons (D. C.) 232 Fed. 166, and to direct the mas- 
ter to proceed on aiï accounting f or contracts Nos. 47, 48, 49, and 50, 
madê by thë défendant with the United States government. ' The ques- 
tion passed upon by the court below in that décision is, aSwe view it, 
involved in a case in the Second circuit. Marconi Co; V. Simon, 231 
Fed. 1021, 145 C. C. A. 656. This latter case is now under review by 

©=>For other cases see same topic & KEY-NUMBER lu ail Key-Numbered DlgestS & Indexes 
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(the Suprême Court of the United States on certiorari at No. 485 of 
October term, 1916. As a décision therein will settle the case pending 
before us, it seems proper for this court to await the action of the Su- 
prême Court. In view, however, of the fact that the press of business 
of that court may prevent an early hearing and décision of the case 
pending before it, we will, without passing on the merits of the case 
now pending before us, for the intérim, direct the court belowto enter 
an order directing the master to proceed to an accounting upon con- 
tracts Nos. 47, 48, 49, and 50, keeping the proofs and proceedings 
thereunder separate from those under contracts Nos. 30 and 31. By 
following this course, the delay and loss of time which would resuit 
in the case in this circuit, if the view of the Second circuit is sustained, 
will be avoided ; and, in case the view held by the court below ïs sus- 
tained, the présent order will only hâve involved costs, for which the 
plaintiff will, of course, be liable. 

The case will therefore be retained in this court for the time being 
to await the décision of the Suprême Court ; but pending such time the 
court below will enter an order directing the master to proceed in the 
accounting upon contracts Nos. 47, 48, 49, and 50, as above indicated. 



OVERSTREET v. NOKFOLK & W. RY. CO. 

(Circuit Court of Appeals, Fourth Circuit. December 21, 1916.) 

No. 1475. 

1. Masteb and Servant <g=»286(12) — Injuries to Servant— Evidence— 

LiABiLiTY OF Master, 

In an action under Employers' Liablllty Act April 22, 1908, c. 149, 3-5 
Stat. 65 (Comp. St. 1913, §3 8657-8665) for the death of a railroad hostler, 
alleged tô ùave been caused by a defect in the coupler of a locomotive, 
évidence of the plaintiff held sùfflcient to warrant submission to the jury, 
so that it was error to direct a verdict for défendant. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. § 1019; 
Dec. Dig. <S=>286(12).] 

2. Appeal and ERror iS=»970(2) — Review — Discrétion of CotrRT. 

The admission or exclusion of testimony on objection that it is too 
reuiote is largely within the discrétion of the trial court, and its exclu- 
sion does not require reversai, though the appellate court is of the opinion 
it -should have been admltted. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3850; 
Dec. Dig. (S=970(2).] 

In Error to the District Court of the United States for the West- 
-ern District of Virginia, at Roanoke ; Henry Clay McDowell, Judge. 

Action by Lola M. Overstreet, administratrix of R. S. Ôverstreet, 
deceased, against the Norfolk & Western Railway Company. Judg- 
ment for défendant on directed verdict, and plaintiflf brings error. 
Reversed and remanded, with instruction to grant a new trial. 

Abram P. Staples and A. B. Hunt, both of Roanoke, Va., for plain- 
tiff in error. 

Roy B. Smith and Waller R. Staples, both of Roanoke, Va. (F. 
Markoe Rivinus and Théodore W. Reath, both of Philadelphia, Pa., on 
the brief), for défendant in error. 

®:=For other cases see same toplc & KBY-NUMBËH in aU Key-Nombered Dtgests & Indexes 
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Bèfôre KNAPP and WOODS, Circuit Judges, and ROSE, Dis- 
trict Judge. 

KNAiPP,; Circuit Judge. On October 19, 1915, R. S. Overstreet, 
a hostler in theeniplôy of défendant in error, was caught bi?tween the 
couplç^:çs oftwo, locomotives, which he was presumably ■ attënjipting to 
couple togethér, and so badly hurt that he died a féw 'HOûrs after- 
wards.. ■ THérç vvas no eyewitness pfth,e accident, arid.howdr why it 
happen.e.d c^n pnly be inferred from the surrounding circûmstànces. 
His àdpiinistratrix brought, suit under the Employers' LiabiHty Act, 
alleging that the coupler on one of the locomotives, or some part of 
it, was put of prder, and that this was the prokimate cause of Over- 
street'ç «i^ath. /The trial court directed a verdict for déféhdarit, and 
the cas^ cornes hère on writ of error, 

[i] Wè are of opinion, aftef pairistàking stùdy bf the testiniony, 
that enpt;!gh \vas shown on behalf of the plaintiff to warrant submis- 
sion tp-thé jury, and it was therefore error to direct a verdict for 
the de'fppdant. C-, B. & Q. Ry. Co. v. United States, 220 U. S. 559, 
571, 3l;feup.'Ct.' 612, 55 L. Ed. 582; C, R. I. & P. RyJCo.V. Brown, 
229 U:'S; 317, 321, 3:^ Sup. Ct. 840, 57 t. Ed. 1204; Myérs v. Pitts- 
burgh Coal Co., 233 U. S. 184, 34 Sup. Ct. 559, 58 L. Ed. 906; San 
Antonio & Aransas Pass Ry. Co. v. Wagner, 241 U. S. 476, 484, 

36 Sup. Ct. 626^ 60 L. Ed. 1110; and Atlantic City R. Co. v. Parker, 

37 Sup'. Ct 69, decided by the Suprême Court December 4,. 1916. 
As the case presented seems exceedingly close, we purposely refrain 
f roni. statifig the reasons for our conclusion, in order that neither 
party may be prejudiced, in the eveht of âhother trial,' by any com- 
ments we might make upon the évidence hère of record-, 

■ [2] As to the rejected proof dflfeted by the plaintiff, it is perhaps 
sufficiehtto remark that in a case like this the admission or exclusion 
of téstimdny, upon the objection that it is too remdte, is' largely within 
therdiscretipn pf the trial judge, and that we would not feel çàlled 
upon to reverse the judgment herein on account of the ruling in ques- 
tion. At thc: sarae , time, as the case now appears, we think that the 
testimony o'ffered was compétent, and should hâve been admitted. 
Texas & Pacific R'; Co. v. Rosborough, 235 U. S. 429, 35 Sup. Ct. 117, 
59X:Ed.299. 

The judgment will be reversed, and the case remanded, with in- 
structions to grant a new trial. 

Re,vers.ed. 

■ •■ ■ I "'■> ■ .■'■.' \ , — I — . ■■• ■'■.'< 

- : In re JURXEÏ. 
(Circuit Court of Appeals, Flfth Circuit. December 18, 1916.) 
No. 2i)95. 

1. HUSBAND AND WlFE '<©=125 — ^^WiFE'S SEPARÀTÈ ESTATE— EENT FROM "SeP- 
ARATB PSOPERTY." . 

Uiicléi- V«rnon's Sajlés' Anh. Civ. St. Texv 1914, art. 4621, provïding that 
ail prdpert.v of the wlfe, both; real and pêrsoiial, ovvned by her before 
niarrlase. and thnt acquired by sift, devise, or descent, and the Increase of 

«gasFor other cases see.swne topic & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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ail làrids thus aequlred, shall constltute her separate property, and article 
4622, providlng that ail property aequlred by elther the husband or wlfe 
during marriage, exeept that which is the separate property of elther one, 
shall be communlty property, subject to the husband's control, but that 
the rents from the wlfe's real estate shall be under her control alone, sub- 
ject to aiticle 4021, the rents from the wife's real estate or her sépàiate 
property are her "separate property," not communlty property. 

[Ed. Note, — For other cases, see Husband and Wlfe, Cent. Dlg. §§ 453- 
458; Dec. Dig. <g=125. ■ 

For other définitions, see Words and Phrases, First and Second Sériés, 
Separate Property.] , , , ■ , . 

2. HrsBAfjn and AVife ®=>36— -Oontraots — Rent of Pkopekty— Lien, 

Sihce the rents are separate property ùnder those provisions,' the wlfe 
can malie a valid rental contract of her separate property *lth her hus- 
band for the rental, under which she is entitled to a landlord's lien. 

[Ed. Note. — For other cases, see Husband and Wlfe, Cent. Dlg. § 218 ; 
Dec. Dlg. (S=>36.] 

Appeal from thé District Court of the United States for the West- 
ern District of Texas; Wm. B, Sheppard, Judge. 

In the matter of Richard Jurney, bankrupt. On pétition of Mrs. I. 
N. Jurney against John Maxwell, trustée in bankruptcy, to review an 
order of the référée denying petitioner's claim to a lien. The order 
of the référée was reversed, aUd the trustée appeals. Decree of the 
District Court, reversing the order, affirmed. 

The opinion of Sheppard, District Judge, was as folbwS': 

The Question hère presented on the record is whether or not a wlfe, con- 
tracting with her husband regardlng her separate property, is entitled to a 
landlord's lien for the rent ot a certain part of her separate property let to 
the husband under a rental contract. The solution of this wOuld dépend 
primarily upon whether or not the rents derlved from the wlfe's separate 
real estate would, under the statute of 1913, be a part of the wife's 'separate 
estate, or a part of the communlty estate of the spouses. 

[1 ] Undoubtedly the wlfe in Texas can make a valid contract with her hus- 
band regarding her separate estate. Article 4621 of the act proyldes what 
shall constltute the separate property of the wlfe. It shall be "ail property of 
the wife, both real and Personal, owned or clalmed by her before marriage, 
and that aequlred afterwards by gift, devise or descent, as also the increase 
of ail lands thus aequlred. ■• * • " It is contended that, this does not in- 
clude the rents issulng from the wife's separate real estate, but that such 
rents form part of the communlty property of the spouses. Article 4622 pro- 
vides that "ail property aequlred by either the husband or wlfe during mar- 
riage, exeept that which is the separate property of elther one or, the other, 
shall be deemed the common property of the husband and wif e^ and during 
coverture may be disposed of by the husband only. * * *" 

Had the Législature stopped hère, it mlght well be contended that the 
rents issulng from the wife's separate real estate become a part, of the com- 
munlty estate. But Such a contention seems to the court to be' untenable in 
the llght of the provision contained In the same article (4622), viz..- That'"the 
rents from the wlfe's real estate * * * shall be under the control, man- 
agement and disposition of the vyife alone, subject to the provisions of arti- 
cle 4621." For, If the Législature gave the wife the "control, management 
and disposition" of the rents of her separate real estate, subjfect tb the pro- 
visions df the section creatlng her separate property, It should become a part 
thereof. 

[2] I am constralned to the view that the "rents from the wife's real es- 
tate" under the statute oî 1913 Is a part of her "separate property." The 
wife, being able to make a Valid contract with her husband regarding her 

®=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered DigestS ft tnaéîÉes 
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separaté property, Is entitled to ail the pri^tfleges and benefltswIliGh such a 
contract may confer, and Is therefore under a rental contract entitled to a 
landlord's lien. 
An order reversing the référée will be accordingly entered. 

M. C. H; Park, of Waco, Tex., for appellant. 
Marshall Stirratt, of Waco, Tex., for appellee. 

Before PÀRDEE and WALKER, Circuit Judges, and POSTER, 
District Judge. 

FER CURIAM. On considération of the transcript and oral argu- 
ments and briefs, we hâve concluded that this case was correctly ruled 
and decided in the lower court. 

The decree appealed from is affirmed. 



ROLLMAN MFG. CO. v. UNIVERSAL HARDWARE WORK.S. 

(Circuit Court of Appeals, Thlrd Circuit. December 14, 1916.) 

No. 2107. 

1. Patents <®=»321 — Obdeb of Court — Restbaining Misuse of Decree. 

A court of equity bas power by an order to restrain the eomplainant in 
an Inf rlngement suit from making unf air use of information obtained 
from defendant's books, produced by order of the court on an aocounting 
by sending drcjilars to defendant's custoipers in effect misrepresentlng 
the scope of the decree and endeavoring by veiled threats of suit to divert 
thelr business from défendant to Itself . 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 5S8, 589; Dec. 
Dig. <S=>321,] 

2. Eqtjity ®=»66— Principles. 

The maxim that he who seeks equity must do equity is a duty whlch 
makes one who gets into a court of equity continue to do equjty while 
he is ■ lltigating. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 188-190; Dec. 
Dig. <S=566.] 

Appeal from the District Court of the United States for the Eastern 
District of'Penrisylvania; J. Whitaker Thompson, Judge. 

Suit in equity by the Rollman Manufactîiring Conjpany against the 
Universal Hardware Works. From an order, eomplainant appeals. 
Affii:med.' 

Archibald Cox, of New York City, for appellant. , " ,. 

WilHam-R. Davis, of New York City, for appellee. 

- Before 'BUFFINGTON/McPHERSON, and WOOtLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the Rollman 
Manufacturing Company filed a bill against the Universal Hardware 
Works, charginginfringement of a patent. .0n final hearing, the court 
below, in an opinion reported at 229 Fed. 579, held certain claims of 
plaîntiff's patent irifringed by one of the several cherry seeders made 
by défendant, and. entered a decree' for ac.teiinting. Durihg such ac- 

«gsaFor other.cases see same topic & KEY-NUMBER in aU Kpy-Numbered Dlgests & Inflexe.» 
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counting an order was mâde on défendant to produce itâbooks, and 
by the access thus had, plaintiff obtained the names of the defeiidant's 
customers whiq had bought infringing machines, as well as'of Ihoée 
who, it is alleged by défendant, had bought noninfringing onés. Lâter 
the attention of the court w^s càlled to a letter sent by plaiiltiff to àll 
defendant's customers, which défendant alleged was unfair, mislead- 
ing, and oppressive, in that, while purporting to give inforniation to 
such customers as to the decree of the court, it did not dd'S'o fairly, 
in that,instead of stating the court had decreed infringeiti.éht of but 
orie of defendant's cherry seéders, it led the customers to believe that 
ail bf defendant's machines had been enjoined. Thereupon défendant 
applied to the court below for relief, which, on hearing, found: 

"That the terms of the circular letters sent out bear thie inferenee that the 
Interlocutory decree declared Infrhigement agalnst any or ail cherry seeders 
manufaetured by the défendant, and that the plaintiff was entltled' under that 
decree to recover from the defendant's customers profits made on sales of any 
or ail cherry seeders purehased from it." 

It f urther found : 

"The, letters contain no false représentation of the scope of the decree, but 
uadoubtedly suppressed information as to its èffeet and limits. In that re- 
spect the plaintiff must be held to hâve made an Improper and nWa'wful use 
of the decree, which prima facie would entitle the défendant to maintain a 
«uit to protect it from injury to its trade." 

Holding it had power to grant relief in the premises, the court en- 
tered an order forbidding the plaintiff — 

"during the pendency of thls suit from making représentations to the defend- 
ant's customers as to the interlocutory decree and the orders of this court, 
wlthout stating the limits and effect of the decree and ordérs; and wlthont 
definltely informlng the defendant's customers of the character ôf infriftge- 
ment adjudged." 

On entry of such order this appeal was taken. 

Assuming for présent purposes this was a final decree in equity, from 
which an appeal lies, we are clear the court, not only had the power tO 
make the order, but that it properly exercised such power in doing so. 
The, proceeding was in equity and was pending. The drastic power of 
the court had been exercised to compel défendant to disclosè the nâmes 
of ail its customers as an aid to the court in decreeing a final account- 
ing for the infringing seeders sold to certain customers. This dis- 
closure of customers was ordered at the plaintiff's instance. Having 
been produced for plaintiff's benefit, it goes without saying plaintiff 
was under peculiar obligations not to use information, so accorded it 
by the court's power, in a way to wrong défendant. But this, the court 
below found, and we concur in that finding, is just what the plain- 
tiff did. 

This disingenuous letter subtly left to be inferred by the defendant's 
customers as facts and conclusions that which the writer carefully" 
abstained from so stating. There is no question the effect such a letter 
left on the ordinary business man's mind. Its opening sentence, "We 
extend to you the olive branch, provided you in return," etc., in effect, 
and in connection with other parts of the letter, left the impression that 
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plajntjff had , a claim for inf iiingement against the customer, which 
plaintiiî was /wllling to compromise. And its clever antécédent récital 
of a patent lijtigation, without saying just what it was and what it had 
decided— -thiat "we ^re now proceeding with the acçounting, and sa 
far havé found that shipments of cherry seeders were made to yoû on 
dates stated on the enclosed card"; that "in- prder that we may com- 
plète bur daims, against the infringing manufacturer, kindly send us 
original invoices of ail shipments of cherry seeders made to you"— was 
such a groundwork as to lodge, by the statement f ollowing : " You 
understand, of course, that aceording to the décision of the court sus- 
taining our pat^t we hâve a right to recover from you any profits you 
may haye njadë on infringing cherry seeders" — the impression in the 
mind of every customer of défendant that plaintiff had a claim of in- 
fringepient against him, which it was willing to ciompronlisé and ad- 
just. ; And the lodgment in the mind of the customer that he was^ 
liable 'to a claim of infringement was made the basis of a proposed 
settlement, whereby defendant's customer was tobe acquired by the 
plaintiff as its customer, viz. : i 

"If you send us tbe Invoices of ail cherry seeders shipped to you, • • * 
we wiù. agrée to release you trom any Uability.touS loi' Infringement, pro- 
vided,yôu,.wi41 berdafter buy and sell our cherrj' géedérs to the ejççlusion of any 
Infringing cherry seeders that may be Eftadp by the New ' Standard Hardware 
Works, Mt.' Joy, Pa., their successors and assigng." } 

[2] Undei" the facts disclosed, an^ otherç to which référence might 
be màde, we think the conduct of this plaijitifflitigant was such as to 
call for the exercise of that broad power of control which a court pf 
equity has,;ii,àrtjely, to see that he, who seeks eq^uity m'ust. db equity; for 
that maxim notonly means that the obligation to do equity is a duty 
whfch etiâWês'one to get into a court of equity, but makes him continue 
to do equity while he is litigating. 

Without discussing the authorjty of the. court below to make , the 
order it did— a.ppwer which is h'ere challepged — ^^we may say that a 
examination of tKe authorities which are coUected in Asbéstos Co. v. 
Johns-Manville Ço. (C. C.) 189 Fed. 611, affprd nb ground for denying 
to a court of equity the power absolutely essential , to Its existence, 
namely, to prevent its decrees from being made the meàris of wprking 
injustice. - When the plaintiff sought the relief of a court of equity, it 
bound itself to f oHow , equity, and the decree below kept it from depart- 
ing from that course. 

Affirming as we do the decree of the court below, this appeal will be 
dismissedj.at appellant's cost, but with the suggestion to both litigants 
in this îieedlessly acrimonious litigation, to which acrimony both hâve 
contributçd, that before either of them do any further cirçularizing of 
the decree of this court,' or the court below, they should do so under 
the supervision of that court in which they are Htigants with certain 
•equitablç obligations. V , 
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In re WODZICKI. 

(District Court, S. D. New York. December 20, 1916.) 

Bankruptcy <g=>200(4)— Execution against Salaby — Collections béI-okb 
Bankruptcy. 

Where under exécution against salary of bankrupt, under Code Clv. 
Proc. N. Y. § 1391, there was, each of the 6 months preceding, pétition in 
bankruptcy, deducted and withheld 10 per cent of bankrupfs salary for 
account of thè exécution creditor, not only is the créditer entltled to the 
part collected prior to the 4-month perlod, but neither the banknipt, nor 
any one else, no trustée in bankruptcy havlng been appointed, bas any 
claim, as against such creditor, to the amount collected and wlthheld 
durlng suoh 4 months. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig, §§306-316; 
Dec. Dig. <S=»20p(4).] 

In Bankruptcy. In the matter of Casimer C. Wodzieki, bankrupt, 
on motion to amend an order. Motion granted. 

J. George Metz, of New York City, for the motion. 
Burger & Burger, of New York City^ opposed. 

MAYER, District Judge. This is the reargument of a motion for 
an order to amend an order heretofore made, restraining the petition- 
er, Zahn, from taking further proceedings to collect his judgment so 
as to limit the opération th^reof to moneys deducted. by the cit;y pay- 
master subséquent to the fihng of the pétition in bankruptcy bérein. 

In August, 1911, Zahn recovered a judgment against tjie bankrupt, 
a city employé, for $524.09.' In due course Zahn obtained an. order, 
permittingag^riiishêe: exécution to issue against the salary of the bank- 
rupt in accordance with the provisions of, section 1391 of the Neyv York 
Code. By arrangement made between the petitionér, the sheriff of the 
county of New.,York and the city paymaster, k was agreed that the 
city paymaster withhold the 10 per cent., directed to be withheld by the 
order of garnishee exécution, ùntîl sùch timè a;s reqUested by-the sheriff. 
Under. this ari^angement Zahii receiyed the proceeds of thèse collec- 
tions approximately each 6 months. 

On November.4, 1916, the bankrupt filed his pétition for ai Volutltary 
adjudication, and adjudication was had on the same day. * It is cori- 
ceded, and the records on file show, that a trustée in bankruptcy was 
not appointed. At the time of the filing of the pétition in bankruptcy, 
certain moneys had been deducted from the bankrupt's salary and with- 
held as agreed, the total approximating $115. 

On November 8, 1916, and thus subséquent to the filing pf the péti- 
tion and the adjudication, an ex parte order was made; by the district 
court, restraining Zahn and his attorney from taking further proceed- 
ings toward the collection of the judgment, except in bankruptcy, for a 
period of 12 months from the date of the adjudication, or, until the 
détermination of the bankrupt's application for a discharge, and fur- 
ther restraining the city paymaster from paying over any money to 
Zahn, but directing him to withhold from the salary of the bankrupt 
ail sums deducted and to retain the same until the further order of the 

^=»Por other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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court. The môney in the hands of the city paymaster represented tlie 
déductions and withholdings for a period of upwards of 6 months prier 
to the filingof the pétition in bankruptcy. 

As to so much of said money as was deducted and withheld prier 
to the 4-month period (i. e., prior to July 4, 1916) there can be no ques- 
tion. Zahn isclearly entitled to this money, and the injunction must 
be modifiéd' in that regard. 

The more difficult question relates to the money which was collected 
and withheld dùring the 4-month period (i. e., from July 4, 1916, to 
November 4, 1916). Judge Hough, in Matter of Robert T. Beck. 238 
Fed. 653, dated November 10, 1915 (unreported), in a case where there 
was a trustée in bankruptcy, instructed the trustée to demand from 
the city paymaster the amount retained dùring the 4-month period, and 
cited Clarke v. Larremore, 188 U. S. 486, 23 Sup. Ct. 363, 47 L. Ed. 
555, as an authprity by analogy. He said, however : , 

"Clearly no one but the trustée In bankruptcy can clalm anythlng as against. 
Bauer, the judgment credltor. • • •" 

Judge Learned Hand in In re Sims (D. C.) 176 Fed. 645, 23 Am. 
Bankr.. Rep. 899, held that where, prior to adjudication, judgmentcred- 
itors bf a bankrupt had secured, Under section 1391 of the New York 
Code, the right to reach 10 per cent, of his salàry, they are entitled to 
collect salary then falling due, and that a stay of proceedings woùld be 
vacated to that extent, but continued as to salary earnéd after adjudi- 
cation, a^id this would be covered by the bankrupt's discharge. He 
called attention to the fact that the levy was more than 4 months old 
when the pétition was filed, and that under the New York Code the 
exécution bperated as "a continuing levy" until the jtidgmént was paid. 
Section 1391 pro vides, in part, that the appropriate state court — 

"must grant un order dlrectlng that an exécution Issue against the wages 
• • • salary • • • of said Judgment debtor, and on présentation of 
such exécution by the offlcer to whom delltered for collection to the person- 
or persons from whom sucU wages • • * salary • • * are due and 
owlng, or may thereafter become due and owlng to the judgment debtor, said 
exécution shall become a lien and a Continuing levy upon thè wages « • • 
salary • » • due or to become due to said judgment debtor to the amount 
specified therein whlch shall not exceed ten per centum tUereof, and said levy 
shall be a continuing levy until said exécution and the expenses thereof are 
fully satl^fled and pald. • • • " 

Thé question is a close one. The theory of Judge Learned Hand's 
opinion seems to be that by virtue of the spécifie provisions of the New 
York statu te (section 1391 supra) the levy continues, and a new levy 
theref ore becomes unnècessary, and that the intent of the statuté' was 
that the levy, throughout its continuance, was a? of its original date. 
There is support for this construction from the further provision of the 
statute that, where more than one exécution hâS beén issued pursuant 
to section 1391, the éxecution shall be satisfiéd in the order of priority,, 
and that ottly One exécution shall be satisfiéd at one time, the purpose 
obvioUèl;y Béîngf that the eamer of the wages or salary shodld not be 
depriV^ed of môre than 10 per cent, of his wages or sàlâry, as the case 
might be, at any one time, with the resuit that the first exécution must 
be satisfiéd before the satisfaction of another exécution can be begun.. 
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In the circumstances, the bankrupt has no daim against the garnisheed 
amount collected and withheld during the 4-month period. No other 
person has any daim, because no other person has any title, there being,. 
as heretofore stated, no trustée. 

The Beck Case went no further than to deal with the situation as 
presented by its own f acts and, as Judge Hough pointed out, and ta 
repeat, "clearly no one but the trustée in bankruptcy can daim anythipg 
as against * * * ^ judgment créditer." 

If the injunction which is saught to be modified were permitted tO' 
stand, the resuit would be that the bankrupt would ultimately obtain 
money collected for account of the judgment créditer during 4 months 
when the exécution and levy under section 1391 of the New York Code 
were valid and outstanding, and the judgment creditor would be de- 
prived of the fruits of his diligence, ail to the benefit of the debtor — a 
resuit which I think was not contemplated by the bankruptcy statute in 
a case where the facts are as hère presented. 

The motion, theref ore, will be granted, and an order, modifying the 
injunction as asked for, may be presented on two days' notice. 



In re CHASS. 

(District Court, W. D. Penasylvania. September, 1916.) 

Bankruptcy ®=>414(1) — Dischaimje — Failube to Kkep Bocks of Account — 
Intent. 

Mère proof of fallure of bankrupt to keep bocks of account, where they 
were necessary and proper, ralses the presumptlon, requirlng rebuttaU 
that It was wlth intent to conceal hlg flnanclal condition ; for which, un- 
der the statute (Act July 1, 1898, c. 541, 30 Stat. 544), discharge is to 
be refused. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 720; Dec. 
Dig. ©=414(1).] 

In Bankruptcy. In the matter of the bankruptcy of one Chass. 
On exceptions to report of référée. Exceptions sustained, and dis- 
charge refused. 

Ben Paul Brasley, of Pittsburgh, Pa., for bankrupt. 
Alpern & Seder, of Pittsburgh, Pa., for trustée. 

ORR, District Judge. This matter cornes before the court upon 
exceptions to a report ofthe référée recommending a discharge of 
the bankrupt. The creditors' objection to the discharge is that the 
bankrupt, with intent to conceal his financial condition, failed to 
keep books of account or records from which such condition might 
be ascertained. The référée recommended that the discharge be 
granted. 

The bankrupt began business on June 1, 1913, and was adjudicated 
a bankrupt prior to March 11, 1915. He was engaged in the busi- 
ness of selling "Ladies and Cents' Furnishings." He began business 
with about $4,500 as capital. According to his testimony, for the 
balance of the year 1913 he broke "about even." In the year 1914, 
he lost from $9,000 to $10,000. The stock on hand at the time the 
pétition in bankruptcy was filed he estimated at $8,500. ■ '■ 

<g=5For other cases see same toplc & KEY-NUMBER In aU Key-NumberédÔt^eSts & Indexes 
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The foregoing is taken from the testimony o£ the bankrupt. He 
further testified that he kept no books o£ account, but admitted that 
he had a mémorandum book in which he kept, a mémorandum of 
wages due employés and of some borrowed money. The capital with 
which he started business in 1913 was derived by him from the sale 
of a cigar business, in which business he had kept books of. account. 
Of the books kept in the cigar business, he delivered one containing 
a mémorandum of accounts receivable, arising from the conduct of 
the cigar business, to his trustée upon demand by the latlier. The 
trustée never reCeiVed frbm the bankrupt any papers or invOices or 
bills or files. The bankrupt's explanation^ of his losses is most un- 
satisfactory. It is nccessarily uncertain and inexact because of his 
failure to keep books. The présent is a marked example of the diffi- 
culty a bankrupt hlay encounterby his failure to keep booksj 

■ lioôkihg at the testimony in évety^ IJght most favorable tô the bank- 
rupt, this court is unable to âgreewith the learned refebee in his con-. 
clù'siôns. The hecessity of keeping; books in a mercantile business, 
such as that in which thé bankrupt was engaged, must be apparent 
to every one of intelligence. It must hâve been apparent to him 
because he had kept books in the business in which he had previously 
been engaged. The Bankruptcy 'Lâw (Act July 1, 1898, c. 541, 30 
Stat. 544) itsèlf contemplâtes that books should be keptiby those who 
might benefit by its provision wheré such books weriô necessary fac- 
tors in the conducting, of business. Had it not.been.so, the failure 
to ,k.eep books would, npt' 'haye been'éxïJressed, as a reâsoh for refus- 
îng a djschargç when coupled with an întent to conççftl the merchant's 
finaiicial condition, It is apparent, too, ^that the "intent" denounced 
by the présent law is not intensified by the word "fraudulehf" as it 
was in the act as otiginally pasSed. The réaSon fOf thé omission of 
the word "f raudulent" in the amendment to the act câhnôt be deemed 
as ptirposeless. The effect is to relieve the bbjectingcreditors from 
the proof of fraudulent acts which disclose "fraudulent inteint."> As 
the act stands to-day, it is but necessary for the creditdr to prove the 
failure of the b^pkrupt to keepi books of: account where such b^oks 
of account were necessary and proper. And when satisfactory évi- 
dence of such fact is produced,'the law détermines the intent to hâve 
existed because the: bankrupt must be prâsumed tô hâve intended to 
conçealhis financial condition if such: wére the natural and: probable 
conséquences of his failure to keep books, . EVen in the criminal courts, 
where intent niùst be proveri by thé : government, it is in. many ciases 
announced as a doctrine of the law: that every man is presumed to 
hâve, intended the natural and probable conséquence of his act. 

There is nothing in the testimony before the référée which must 
be held to be sufficient to rebut such presumption in the case at bar. 
This case is not unlike that of McKibbin, Driscoll & Etorsey' v. 
Haskell (8th Cir.) 28 Am. Bankr. Rep. 588, 198 Fed. 639, 117 C. 
C A. 343. See, also. In re Koelle (D. C. Pa.) 22 Am. Bankr. Rep. 
515, 171 Fed. 257. 

: The décision of the référée riiust be reversed, the exceptions to 
his report must be sustained, and the discharge of the bankrupt 
must be refused. 
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UNITED STATES v. McCUTCHBN et al, 
(District Court, S. D. Callfornla, N. D. July 29, 1916.) 

No. Ar-lZ -r 

1. Mines and Minebam <S=»29(1) — Oïl Claims— Right Àcquibed by Loca- 

tion. • 

Under tlie laws of the United States, one who locates an cil mlnlng 
claim on public land, thougli lie ereets appropriate monuments and posts 
and records his location notices, if he malies no discovery of, minerai, 
acqulres no rights as against the government or any private indivlduàl, 
except the rlght to proceed wlth diligence to efifect discovery ôf oil, and 
even though in actual possession, in the absence of discovery, and in ttie 
absence of diligent prosecution of work, leading to discovery, as against 
the government, at least, he is subject to the.possibility of a ■withdrawàl 
of the privilège otCered hlm and a conséquent tennlnation of his rights. 
[Ed. Note. — Eor other cases, see Mines and Minerais, Cent Dig. S 63; 
Dec. Dig, <S=>2»(1).] 

2. Mines and Minerals <S=>29(1) — Oil Claimb — Eights Acquibed bt IjOCA- 

TION. 

If in sùch case the locator leaves his claim ■wlthout intendlng to aban- 
don It, he may retum at any time prior to the withdrawàl bt the l&nd 
from entry by the government, or its entry by another, and prùceed to 
prosecute wlth diligence his search for minerai, and whlle so engaged will 
be protectéd, both from the government and from private persons, and if 
his work Is successf ul, and results in discovery, his right will. vest by re- 
lation as of the time of his location. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent Dig. § 66; 
Dec. Dig. <g=32»(l).] 

3. Mines and Minerals <S=>17(1) — Oil Claims — "Discovebt." 

Under Act Feb. 11, 1897, c. 216, 29 Stat. 526 (Comp. St. 1913, § 4635), 
which provides that "any person authorized to enter lànds uiider the 
mining laws of the United States may enter and obtain patent to lands 
containing petroleum or other minerai oils, àod chiefly valuable theref of , 
under the provisions of the laws relatlng tp placer minerai claitas," as- 
suming a valid location, a subséquent discovery by the locator, which will 
vest him with rights in the property, must be such as establlshes Its 
character as withln the act, and entitles him to a patent on compliance 
wltli the other requirements of the sta tûtes. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§24, 
' 27, 2S ; Dec. Dig. ®=>17(1). 

For other définitions, see Words and Phrases, First and Second Séries, 
Discovery.] 

4. Mines and Minerals <ê=>17(1) — Oil Claims — "Discovebt." 

The flriding of gas in drilling a well on an oil claim in too small quan- 
tity to be of any commercial value, or to glve reasonable évidence of the 
value of the land for oil, and which was not at the time glven any 
considération as an Inducement of further expendltures for development, 
held not a "discovery," which gave the locator any Vested rights in the 
property as against the United States. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent Dig. §§ 24, 
27. 28; Dec. Dig. <3=>17(l).] 

5. Mines AND Minerals <S=>29(4) — Oil Claims — Recoveby by United States 

— Damages. 

On an account for damages in a suit in equity by the United States for 
the recovery of oil land, défendants, who sunk and operated wells on 
the land in good faith, under advice of reputable counsel, and where the 

«gsuFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgeets & Indexes 
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question of their rlglits under the law was in great doubt, wlll not be 
treated as wlllf ul . tr^passers. ;, ,, 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. §§ 69, 
70; Dec, l>ig."Sr=>'mi).l: ,■ , ,:^ . 'i,; i . > - ., . , » ... 

In Equity. Suit by the United 'States" against G. W. McCutchen and 
otherf. . Decree for ponjplainant. 
See, aïso, 234 iPed. 702. 

Thls ctmtroTersy cehters abont the right'of the government of the United 
S.tàtës,''lh furtherarice of its deelared conservation poUcy and because of its 
vsflthdi'àwstl orders herétofore Issued, to assert Its paramount proprietary in- 
terèst ini ànd titlë to, a cfertàlh quarter section of very vàlùable oll land in 
the CalifoMa bli ifields. èeétJ. S. t. MidWést 011 Co.,23e tf. S. 459, 85 Sup. 
et. 309,' 59 L. Ë'd. 641. Thè prôbpedlng in one form or ànôtiïér hâs been pend- 
tog for soliie tlnié bèforë the cottïté ànd the l^nd Department, and the princi- 
pal. factsIiéçësSîirytô a propér underfetandlng of the issues to be determlned 
hâve beên stated In reported décisions herétofore rendered wîth considérable 
détail. In the procéedirig'before the Land Department, which was a.n- applica- 
tion on the part of the Pacific Midway Oil Company, one of thé opet-ating de- 
fendants .hereln, for a minerai patent^ the. Commissioner of the General Land 
Office made a very full statement of the facts. 44 Land Dec. 420. Thereafter, 
in an application . for a recelver, before Judge Dooling, of the Northern Dis- 
trict of Oallfornia, then sitting in this court under spécial asalgnment, a fur- 
ther statement was made. 217. Fed. 650. Subsequently a renewed application 
for receivership was entertained in this court, whereupon I mçide such addl- 
ttonal statement of the facts as seemed to be necessary, and made an order 
appointlng a recelver of the properties in question. 834 Fed. 702, For pur- 
poses of clarity merely, in connection wlth the conclusions ^nnounced hereln, 
the- controUing facts may /be summarized as foUows: 

In January, 1900, the ground In question being then open, «noeeuplèdj un- 
appropriated public land of the United States, was located by certain défend- 
ants herein, . nam^ed G. W. McCutchen, R. L. McCutchefi, J. ,B. McCutchen, W. 
C. McOutçheii, G. W. Johnson, Mrs. Lena McCutchen, Mrs. M, A. Johnson, and 
Mrs. M. P. McOùtçhén. iB'or purposes of brevity, the varions McCutchens will 
■bë réîè^'red to hereafter by their initiais. G. W., R. L., J. B., and W. C. were 
hrothërs, arid cômposed wWat will be hereafter referred to as "McCutchen 
Bros.," an informai association, or p^rtnership. Mrs. Lena McCutchen Is the 
wife of R. L., Mrs. M. P. McCutclien is the wife of J. B., Mrs. M. A. Johnson 
Is the slster of the McCutchen men, aiici C. W. Johnson is her hiisband. The 
location above referred to,' which \vas named the Lone Star, cônsisted merely 
of the entry uppn the ground of the pérsons named, the érection of appro- 
priate monuments, together with the posting and subséquent flling of a notice 
o£ location as of minerai ground. No "dlscovery" was ma:de. It may not be 
amiss to suggeat at this time thât It appears from a careful considération of 
ail the testimony, giving due weight to every clreumstance presented, that the 
Lone Star location was made by the members of the McCutchen famlly, as 
above set forth, for the beneflt of the entire McCutchen famlly, including, not 
only the elgbt locators, but probably some others not raentloned thereln, and 
that at ail tlmes thereafter the members of the McCutchen famlly consi<^ered 
and understood, howsoever they may appear to bave acted, that they, collec- 
tively, were eutitled to enjoy the ownership of the Lone Star clalm. In .pass- 
ing, it may also be suggested that the Johnsons, because of Personal consid- 
érations unnecessary to .speclf y hère, were somewhat dépendent upon the Mc- 
Cutchen brothers for maintenance and support. 

In December, 1900, the locators of the Loiie Star eonveyed the same to R. 
L., with thé' intent and pttrpose in so doing tha:t, because of the IndWdual 
ownership, it might be the more easily handled and managed, but with no in- 
teiitlpn at ail oî iûvestinig R. L. with thè sole tltle and bénéficiai Interest in 
ahd tô the property. Under a mlstakén conception as to the requîrements of, 
as well as the privilèges conferred by, the mlnlng law, so-called assesament 
work was done upon the clalm for one or more years. In 1907, because of a 
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fallure to do this assessment work the previous year, for the purpose of rein- 
vestlng the members of the McCutehen family with the tltle to the property, 
but under the misconception again as to a prohibition of the law forbldding 
locators, after failure to do assessment worlî, from relpcating their own 
claims, the property was relocated under the name of the Cormorant claim 
by certain members of the Freear family, who were relatives of the Mc- 
Cutchens, and thi'ough whom it was expected that the title would be reln- 
vested in, the McCutchens. Late in 1908 the McCutchena began the érection 
of an oll rlg upou. the property. Some work was done that year also by an 
Indlvidual named Howe, who was doing so-called assessment work upon the 
property under a location of the property made the precedmg year by one 
Francis, who entered and made the same sort of a location, apparently, as 
was made by the McCutchens in 1900, but who also, liUe them, had effected 
no discovery of minerai therein. 

In 1909 one Smith, who was looking for available oil properties to exploit, 
entered into negotiations with G. W. McCutehen, representing the McCutehen 
interests, whereby, flnally it was agreed that a corporation be organized by 
Smith and his associâtes, who should enter upon the land in question and 
drill the same for oll at least to a depth of 2,000 f eet. if production were not 
had previously. In drafting the formai contract embodying this agreement, 
it was discovered that the so-called Freear location, under which the parties 
were then formally operating, dld not çontain a correct description of the 
land actually located, whereupon G. W. offered to, and dld, go out and hâve 
the land relocated by eight acquaintanees, who admittedly consented to the 
use of their names merely in order that G. W. McCutehen, or the McCutehen 
family, might secure the advantages conséquent upon a valid relocation of 
the quarter section In controversy. This location was known as the Hawk 
location, and is the one which was made the basis for the application for a 
patent in the Land Department. 

The corporation formed under the Smith contract was known as the Oblspo 
Oil Company, one of the défendants herein, and it entered upon the property 
in question and, making use of the McCutehen rig thereon, proceeded to drill 
for oil. Two holes were sunk, each approximately 500 feet deep, but no oil was 
discovered in either one. On August 5, 1909, the Oblspo Company being with- 
out financlal resources, and apparently lacking the then means, or not har- 
boring the disposition to secure additional flnancial resources, secured from 
the McCutehen brothers a consent to a 90-day cessation of their labors upon 
the property. Thereupon, apparently pursuant to a demand from the Mc- 
Cutchens in the cessation agreement to the effect that "some one [be] left in 
charge of and to proteet the property," though ail work ceased and ail em- 
ployés were discharged, a caretaker vi'as left In possession of the property, 
where\ipon the représentatives of the Oblspo Company started out to secure 
more funds, or to interest some one else in the performance of Its contract. 
It was successful in the latter behalf, in that, in the spring of 1910 the Pacific 
Midway Oil Company, a défendant herein, entered Into an agreement with 
the Obispo Comjiany to complète the McCutehen contract. This it proceeded 
to do, and a new well was drllled, and oil actually encountered and produeed 
by it on .Tune 0, 1910. Thereafter. on .Tune 27, 1910, the Mud Hen location 
was made upon the land ; the locators being ail members of the McCutehen 
family, G. W. and the .Tohnsons, however. not appearlng therein. 

The government by its bill of complaint allèges that it Is entltled to the 
land ; that none of the défendants hâve any valld claim or rlght thereto, or 
any part thereof, or to extract any minerais therefrom. It allèges that "the 
land now is, and at ail times bas been, oll and gas bearing land, containing 
rieh deposits of petroleum, or minerai oil and gas. In commercially paying 
quantifies, and at ail tlmes is and has been chiefly valuable for the petroleum 
or minerai oll deposited therein, and has never contained any minerais other 
than petroleum or minerai oil and gas." It asserts that without rlght, and 
in violation of its proprietary rlghts in the premlses, divers of the défendants 
hâve entered upon the land, and hâve been and now are extractlng the min- 
erais therefrom, and conimitting waste therein. It allèges the making of the 
withdrawal order by Président Taft on September 27, 1909, wherein this land, 
238 F.— 37 
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together with other lands mentloned, was wlthdrawn from ail forms of entry 
and exploration for minerais. It Is alléged that the défendants hâve entered 
upon and are operating thé property solely under the Hawk location, hereln- 
above referred to, and that such Hawk location was void because the locators 
thereof were obvlously actlng' as inere dummles for others, and in this behalf 
It is alleged that the said Hawk location was made for the sole use and bene- 
flt of G. W. McCutchen, to enable hlm to secure a greater aréa of minerai 
ground than was allowable to hlm under the laws of the United States in a 
single location. It is further alleged that no petroleum or other minerai was 
produced in said land prior to June 6, 1910, on which date oil and gas were 
produced by the Pacific Midway Oil Company. It is also alleged that, at the 
date of the Taft wlthdrawal In 1909, none Of the défendants or any other 
persons were on the land engagea in diligent prosecutlon of work leadlng to 
a discovery of oil. Whereupon, because of thèse facts, it is asked by the gov- 
emment that the défendants be required to set up whatever asserted rights 
they may hâve, that ail such rights may be declared vold, and that an appro- 
priate Judçinent as for an accounting as for the extraction of oil may be 
granted, etè. 

The answers of the défendants admit the minerai eharalcter of the land, 
deny the asserted want of diligence, allège the exercise of reasonable dili- 
gence at the time of the Taft wlthdrawal, and deny that the opérations on the 
land were conducted under the Hawk location, but allège that at ail times the 
opéra tors thereon were conducting thelr mining opérations and drilling under 
and with a vlew to the protection of the rights of the McCutchens under the 
Lone Star locatipn. In amendments to the answers, flled just before the trial, 
it is also speciflcally alléged that a discovery of minerai, to wlt, gas, was had 
on the land by the Obispo Company in May, 1909. 

James C. McReynolds, Atty. Gen., E. J. Justice and A. I. McCor- 
mick, Sp. Asst. Attys. Gen., and Albert Schoonover, U. S. Atty., of 
Los Angeles, Cal., for the United States. 

Beasly & Fry, of San José, Cal, for défendant Bean-Spray 
Pump Co. 

Samuel Shortridge, of San Francisco, Cal., for défendants Spreckles 
Oil Co. and J. D. Spreckles. 

A. L,. Weil, of San Francisco, Cal, for défendants General Petrole- 
um Co. and David S. Bachman. 

J. W. Wiley, of Bakersfield, Cal., for défendants G. W. McCutchen 
et al. 

R. T. Harding, of San Francisco, Cal., for défendants Pacific Mid. 
Oil Co., Pacific States Refiners' Co., and American Oriental Go. 

M. S. Platz, of Bakersfield, Cal., for défendants Francis. 

Curtis H. Lindlev, of San Francisco, Cal., for défendant Obispo 
Oil Co. 

George W. Lane, of San Francisco, Cal., for défendant Independent 
Oil Producers Co. 

Andrews, Toland & Andrews, of Los Angeles, Cal., for défendants 
Union Oil Co., Maricopa Star Oil Co., Producers' Transp. Co., and 
Maricopa Oil Co. 

Geo. E. Whitakerànd Rowan Irwin, of Bakersfield, Cal., for défend- 
ant Coons. 

Oscar Lawler, of Los Angeles, Cal., for défendant Midway Fields 
Oil Co. 

BLEDSOE, District Judge (after stating the facts as above). 
[1, 2] Preliminarily, I feel constrained to suggest that I see no reason 
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to départ at ail from either the reasons adopted or the conclusions 
reached heretofore in the hearing herein on the question of the appoint- 
ment of a receiyer. 234 Fed. 702. A considération of the facts in the 
case, as they hâve been presented in détail on the trial, serves but to 
confirm the conclusions, announced in that opinion, that défendants 
were not diligently engaged in the prosecution of work leading to a 
"discovery" on September 27, 1909, the date of the Taft withdrawal. 

Under the laws of the United States, as the same hâve been enacted 
from time to time and as they hâve been construed by the courts, I 
think it may be safely asserted that one who enters upon the public 
domain and "locates" land as for its minerai content, as oil land, though 
he may erect appropriate monuments, and post and properly file loca- 
tion notices, if he makes no "discovery" of minerai, acquires no rights 
of any nature against the govemment or any private individual, save 
the right to proceed with diligence to effect an actual discovery of. 
minerai, gas, or oil. He may remain out of possession of the land, and, 
sitting supinely dovvn, do nothing, awaiting developments of himself 
or of others on adjoining or in régional parcels, with no risk other than 
that of being dispossessed by the governnient or by some other locator. 
If, however, luck and chance are with him, he may return at some con- 
sidérable period thereafter — at any time, in fact, prior to actual withr 
drawal by the government or entry by another^and proCeed to prose- 
cute with diligence his search for minerai. If he so returns, during the 
time he may be in possession actually engaged in the diligent prosecu- 
tion of work leading to a discovery, he will be protected from inroads 
upon his rights, asserted either by the government or by private parties, 
and w.hen he does, if ever, actually effect a discovery of minerai, his 
vested right to the possession and enjoyment of the property and of its 
minerai contents may, with no impropriety, I think, in so far as niay be 
necessary to secure protection to his rights, be said to relate back to the 
time of his original location, and will continue in the future for such 
time as he may comply with ail valid laVvs and mining régulations. He 
is then for the first time in the position of one who, having made a 
discovery of minerai upon vacant, unappropriated public land, has per- 
fected a "location" thereof in the strict sensé of that term, and is there- 
after subject to ail the obligations and possessed of ail the privilèges of 
one in possession of a valid and subsisting mining claim. In other 
words, possession and enjoyment of mining ground in the United States 
dépend upon location and discovery of valuable minerais therein. 

With respect to oil land, at least, arising out of the necessities of the 
case, discovery may, if not must, follow location. Upon discovery, 
however, whenever attained, in the absence of intervening rights of a 
superior nature, the same rights and results flow as if discovery had 
preceded location, and, pending discovery, the locator, after location, 
possesses ail of the substantial rights conséquent upon a discovery it- 
self, as long as he continuously engages himself with diligence in seek- 
ing for oil upon the claim. But in the absence of a discovery, and in 
the absence of dihgent prosecution of work leading to a discovery, even 
though in actual possession of the property, as against the government, 
at least, he is subject at any time to the possibility of a withdrawal of 
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the privilèges offered to him and conséquent terminatiori of his rights. 
His status is in the nature of a tenancy at sufferance. Mining Co. v. 
Tunnel Co., 196 U. S. 2,^7, 25 Sup. Ct. 266, 49 L. Ed. 501 ; Cosmos Ex- 
ploration Co. V. Gray Eagle Oil Co., 112 Fed. 4, 50 C. C. A. 79, 61 E. R. 
A. 230:; McEemore v. Express Oil Co., 158 Cal. 559, 112 Pac. 59, 139 
Am. St. Rep. 147; Hirshfeld v. Chrisman, 40 L. D. 112; Miller v. 
Chrisman, 140 Cal. 440, 7i Pac. 1083, 74 Pac. 444, 98 Am. St. Rep. 63 ; 
Chrisman v. Miller, 197 U. S. 313, 25 Sup. Ct. 468, 49 L. Ed. 770; 
Borgwardt v. McKittrick Gil Co., 164 Cal. 650, 130 Pac. 417; Smith 
V. Union Oil Co., 166 Cal. 217, 135 Pac. 966; Tuolumne Consolidated 
Mining Co. v. Maier, 134 Cal. 583, 66 Pac. 863 ; Olive Land & Develop- 
ment Co. v. Olmstead (C. C.) 103 Fed. 568; New England Oil Co. v. 
Congdon, 152 Cal. 211, 92 Pac. 180; U. S. v. Midwest Oil Co., 236 U. 
S. 459, 35 Sup. Ct. 309, 59 h. Ed. 641 ; In re Lowell, 40 Land Dec. 303; 
U, S. V. McCutchen (D. C.) 234 Fed. 702. 

Reasoning from thèse premises, in the absence of an entry, location, 
and discovery, or the diligent doing of zvork looking to a discovery, by 
adverse interests, and in the absence of any évidence of an intention to 
abandon the original location, what may hâve happened, as shown by 
the évidence herein, as to the doing or not doing of assessment vi^ork, 
the making of adverse locations, or the making or attempted making of 
relocations, ail become of no conséquence. If the Lone Star location 
of 1900 y/as originally vaHd, and not void because in fraud of the gov- 
ernment's gênerai minerai land policy, and if in May, 1909, a valid dis- 
covery of minerai was made upon the land by the Lone Star locators, 
or their agents or assignées, then, no intervening location rendered 
valid by prosecution of diligent work or discovery having been made, 
the discovery in May, 1909, vi^ould confer upon the Lone Star locators, 
or their assignées, the vested status of true "locators" of minerai land. 
If they possessed that status in May, 1909, and thereafter conformed 
to and complied vi^ith the law, no act by the government short of pro- 
ceedings in eminent domain could serve to deprive them of such right 
of property. They could not, in the very nature of things, be subjected 
to the provisions of any subséquent withdrawal order, of whatever 
source or authority. 

A détermination of the basic and controUing features of this case, 
then, dépends upon an answer to the two questions: Was the Lone 
Star location valid, and devoid of fraudulent intent? If so, did its 
beneficiaries actually through the eflforts of themselves or their agents, 
efîfect a "discovery" of oil or gas thereon prior to September 27, 1909 ? 

With respect to the first question, I can come to no conclusion other 
than that it should receive an affirmative answer. As indicated herein- 
above, the Lone Star location was probably made for the purpose of 
benefiting, not only the eight members of the McCutchen family named 
therein as locators, but also others who were more or less dépendent 
upon the McCutchen brothers. The management and control of the 
Lone Star claim, assuming that, in the absence of a discovery, the word 
"claim" could be applied to the inchoate right possessed, was vested ëi- 
ther in R. L. or G. W., or in the informai association known as the Mc- 
Cutchen Bros., and composed of the four active members of the family. 
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It was also managed and controlled, apparently, for ail of the McCutch- 
en family. The arrangements had to effectuate this, together with the 
ultimate purpose in view, seem to hâve been of a commendable nature 
and tendency. With respect to the property, sorae members of the Mc- 
Cutchen family were doing work ; some were not. Some were assum- 
ing responsibilities ; some were not. Ail, however, apparently, were 
sharing, and were expecting to share to a greater or lesser extent, in 
the proceeds f rom the property. It may be that there was the fraiidu- 
lent intent that an individual, or, what is more colorable, that the "Mc- 
Cutchen Bros.," should be the sole and real beneficiary of the Lone 
Star location ; but there is no proof that this was the f act, and no cir- 
cumstances adduced from which the court could rationally, and in the 
exercise of the reasonable discrétion confided to it, deduce the inf erence 
that such f raudulent intent in fact existed. The facts adduced are ail 
consistent with honesty of purpose as well as with fraudulent design. 
In the absence of controlling proof of a contrary intent, the court is in 
duty bound to assume that the parties hâve been actuated, therefore, 
by honesty of purpose rather than by fraudulent intent. 

The only éléments which may be said to squint at fraud are the 
meagerness of the payments out of the proceeds from the cil develop- 
ments to the Johnsons, and the relocation of the Mud Hen claim with- 
out the Johnsons being located therein. As to the first, however, it does 
appear that the Johnsons did share to a substantial extent in the pro- 
ceeds from the sale and development of the property. If the location 
was originally valid, and made with no fraudulent intent to évade the 
mining laws, forbidding one employing the convenient device of mak- 
ing use of dummies in acquiring title to more minerai land than the laws 
would give him in one location, the property might thereafter hâve been 
divided up as the parties saw fit, and it might well hâve been the case 
that those who submitted to the larger labors and larger responsibilities 
were, by common consent, to enjoy the larger reward. The fact, also, 
that the Johnsons hâve not as yet received ail of their share of the 
returns which may be coming to them, is not in itself conclusive of 
fraud. It may be, for reasons which were explained, and which, be- 
ing of a private nature, are unnecessary to reiterate hère, that it was the 
part of wisdom to withhold from the Johnsons a portion of the pro- 
ceeds otherwise properly payable to them. In the absence of persuasive 
évidence to the contrary, and indulging in the presumption of good 
faith and of innocence of wrongdoing, I cannot but conclude that the 
situation is as claimed by those who are most familiar with its détails. 

The failure to include the Johnsons in the Mud Hen location at first 
appealed to me as a very suspicions circumstance ; but it is made clear 
that this location was insisted upon by an attorney for one of the oper- 
ating companies after the discovery of oil on the 6th of June, 1910, 
and to perfect, as he advised, what might be otherwise an invalid loca- 
tion. In the doing of this the McCutchens merely followed his advice 
and obeyed his directions. No fraudulent purpose can therefore be im- 
puted to them because of this. The Hawk location, made in 1909, and 
upon which application for patent was based, obviously was open to 
suspicion of the severest sort, and it is no wonder that, under the rights 



582 238 FEDEKAL REPOETER 

sought to be founded upon it, governmental agents concliided that a 
fraud was about to be perpetrated upon the government; but, as seen, 
however colorable the transaction, standing by itself, there was no 
fraudulent intent, even as to this location. 

In substance, the parties directly interested, the McCutchens, were 
at ail times relying upon and proceeding from an entirely valid and 
bona fide transaction and muniment of title, to wit, the Lone Star lo- 
cation of 1900. Their rights, therefore, and the rights of those de- 
riving title from them, will hâve to be measured under the assump- 
tion that at ail timesi within the domain of this controversy they had 
made and were relying upon a bona fide location of the mining ground 
in dispute. 

The other fundamental question involved in the case, confessedly, 
is of much greater difficulty of answer. In arriving at the conclusion 
to which I hâve, after most carefuland painstaking délibération, been 
driven, I hâve been duly and sensibly impressed with the exceeding 
importance of this litigation to the various défendants involved herein. 
I hâve not underestimated the magnitude of their expenditures in the 
development of the quarter section in controversy, amounting approxi- 
mately to $1,000,000, nor the value of the property itself, which has 
been estimated at more than $10,000,000, nor hâve I at any time been 
disposed, for any cause, to overlook the fundamental and basic rights 
inuring to them, in common with ail citizens, that no change in, or 
modification of, any governmental policy, could through any species 
of judicial legerdemain, or administrative fiât, or otherwise, suffîce to 
deprive them of any rights of property. Under our scheme of govern- 
ment, and as a condition précèdent to its perpétuation, the property of 
the citizen must be as sacred from confiscation by the government as 
it is from appropriation by another. I hâve not permitted my indi- 
vidtial approval of commendable conservation policies, therefore, to 
lead me to lose sight of the fundamental fact in this controversy that 
private rights of a vested nature are not susceptible to judicial destruc- 
tion herein. Néither hâve I overlooked the fact that this proceeding 
has peridency in a court of equity. In so far as équitable considéra^ 
tiofis, proceeding from the conscience of the chancellor, and operating 
upon the conscience of the parties, hâve to do with this case, the court 
ipurposes to do only that which is equity, and which is in line with 
the court's most profound conceptions of high moral dealings. 

The question in the case, reduced to its lowest terms, is : Had the 
défendants done anything, pursuant to the requirements of the law, 
whereby they had served to divest the government of its proprietary 
title to the land in question (i. e., served to clothe themselves with a 
vested right therein) previous to the withdrawal order of September 
27, 1909? If they had, they are entitled as of right to go their way 
and continue to exploit and operate the property as for their own in- 
dividual and private benefit. If they had not, because of the with- 
drawal order, framed in furtherance of the conservation policy of the 
government, they are not entitled, as a matter of law, to continue 
to operate the property, and extract from it, for their own behoof, that 
which the government, from considérations of necessity, has deter- 
mined to conserve. This question is essentially one of pure law, in 
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the considération of which the court cannot be restrained by sympathy 
nor moved by principles of purely équitable cognizance. As to what 
shall be donc otherwise concerning the respective demands and dé- 
fenses of the litigants herein, if their considération becomes necessary, 
is a matter for équitable considération and for équitable adjustment. 
Then and therein the conscience of the chancellor will feel in duty 
bound to assert its high prérogative. 

If the défendants had divested the government of the title to this 
property at the time of the withdrawal order (i. e., if they had ac- 
quired some vested rights therein), it must bave been in virtue of some 
contractual relation. No conveyance lias ever passed from the gov- 
ernment, and consequently any rights inuring to the défendants must 
hâve arisen otherwise. There must bave been something ofïered by 
the government, and something donc by the défendants amounting to 
an acceptance of that offer. If the offer made by the government was 
accepted before being withdrawn, it cannot now, and could not at 
any time subséquent to such acceptance, be withdrawn. It thereby 
became a binding, enforceable obligation. If, however, it was with- 
drawn prior to acceptance, it stands precisely, on this phase of the 
case, as I see it, as if no offer had ever been made, and the parties are 
to be judged accordingly. 

[3] Whatever may hâve been donc with respect to minerai lands 
generally. Iode or placer, the attitude of the government, with respect 
to its oil lands, was defined, as it was circumscribed, by its announced 
policy, as indicated by the adoption of the act of Congress of February 
11, 1897. 29 Stat. 526. Therein it was enacted: 

"That any person authorizecl to enter lands under the mlning laws of the 
United States may enter and obtain patent to lands contalning petroleura or 
other minerai oils, and chlefly valuable therefor, under the provisions of the 
laws relating to placer minerai claims." 

It seems clear to me that Congress thereby intentionally limited the 
right of entry upon, and location of, oil lands to such lands as were 
■'chiefly valuable therefor" — i. e., lands chiefly valuable for oil. Ob- 
viously, the government, as sovereign proprietor, could say what lands, 
if any, might be entered and located as for petroleum. It could, if it 
saw fit, deny the right to enter upon any such lands, and for the same 
reason could limit the lands upon which entry might lawfully be made. 
In this view of the situation, as to any lands not within the category 
specified in the statute, there was no invitation or authorization given 
to enter them, and in conséquence no right could be obtained, as 
against the government, by so doing. In this connection, although at- 
tention will be directed to it more in détail hereafter, the différence in 
language between the act of February 11, 1897, and section 2319 of 
the Revised Statutes (Comp. St. 1913, §■ 4614), ought not to be over- 
looked. It seems to be not without significance. The act of 1897 gives 
the right to enter on "lands" which are "chiefly valuable" for oil. 
Section 2319 of the Revised Statutes, which bas to do with the gên- 
erai right of the citizen to exploit the public minerai lands, recites that 
"ail valuable minerai deposits" are declared open to exploration and 
purchase, and the lands in which they are f ound to occupation and 
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purchase," etc. (Italics mine.) In other words, as I sensé the différ- 
ence between the two statutes, as to Iodes and placers the right is 
given to explore and purchase "valuable minerai deposits" and "the 
lands in which they are f oûnd" ; but with respect to petroleum the 
right is given only to enter and obtàin patent to lands which not only 
contain petroleum, but which are "chiefly valuable therefor." In a 
word, in one case the value of the "deposits" is the criterion, and in 
the other it is the value of the land. I believe this should not be lost 
sight of in defining what will suffice for a "discovery" under the oil 
statute^ 

It is hornbook law, of course, that the successful location or ap- 
propriation of minerai lands of any sort, to be valid, must be accom- 
panied by a "discovery." This discovery, in its broad and compre- 
hensive sensé, is the doing or the accomplishing of that thing, with 
respect to the land sought to be appropriated, which serves to impress 
upon it the quality of being land which is open to appropriation or ex- 
ploration, in the manner and pursuant to the law, sought to be made 
use of. And it may be said that, with becoming propriety, both ju- 
dicial and departmental rulings hâve evinced a disposition to be libéral 
toward locators in the matter of the requirement as to what will suf- 
fice to constitute such a "discovery" as to segregate the land sought to 
be selected from the public domain, and invest it with the attribute 
of minerai land, and subject to private ownership or exploitation. 
What discovery, then, will suffice to meet the requirements under the 
act of 1897? Though under that act entry and patent were to be ob- 
tained pursuant to the placer minerai lavvs, yet it must be remembered 
that upon location and "discovery," followed or accompanied by the 
expenditure of $500, and upon application, patent from the govem- 
ment was to follow. R. S. § 2325 (Comp. St. 1913, § 4622). In this 
behalf I can see no escape from the conclusion that, as against the 
government, if the défendants had made such a location of, and "dis- 
covery" upon, the land in question, as to invest them with a right of 
property therein, they had made such location and "discovery" as to 
entitle them, as a matter of law and of right, to a patent. Conversely, 
if they had made no such "discovery" as to entitle them to a patent 
as against the government, they had made no such "discovery" as to 
vest them with rights in and to the property. McLemore v. Express 
Oil Co., 158 Cal. 559, 563, 112 Pac. 59, 139 Am. St. Rep. 147. (This 
question is wholly unrelated, of course, to that of continuing diligence 
heretofore referred to.) 

[4] Défendants rely upon a "discovery of gas" in Obispo wells Nos. 
1 and 2 in the spring and summer of 1909. Viewed in the most favor- 
able light, I cannot but regard this asserted discovery as being of such 
an unsubstantial and negligible character, and as considered by the 
défendants at ail times, until after this suit was brought, as of such 
unimportance, that I cannot bring myself to believe that it suffices to 
attach to the land in question the character of being "chiefly valuable" 
as for petroleum, or even gas, or that it should be considered as the 
équivalent of a "discovery" under the placer mining law. In this con- 
nection I feel it not inappropriate to suggest that, owing to the gravity 
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and importance of the questions hercin presented, I hâve, vvith almost 
labcrious effort, read and studied, not only ail of the various décisions 
which the industry of learned and assiduous counsel has provided for 
me, but also others, not found, or at least not cited, by them, which 
seemingly hâve had to do with the question of the rationale of the 
rule respecting the sufficiency of a minerai discovery. In addition, I 
hâve given careful, and what 1 conceive to be painstaking, considéra- 
tion to the testimony of the witnesses who hâve given évidence here- 
in upon this subject, the transcript of which has been available to me. 
In order that this décision may not grow to interminable lengths, I 
shall content myself merely with a référence to some very brief state- 
ments of what I conceive to be the essentials, both with respect to the 
facts as developed, and the lavv as applicable. 

Briefly, it may be said that in each of the two wells above referred 
to, when at a depth of 450 feet, and thereafter, some sort of vapor 
was observed coming from the wells. The contention indulged in by 
the government that défendants hâve failed to prove either that any 
gas actually did come from the wells, or that, assuming that It came, 
it was petroleum gas, are laid out of considération. Under the évi- 
dence, no conclusion is possible, other than that some petroleum gas 
was produced from each of thèse two wells. As to the quantity of 
gas produced, I am forced to the conclusion, from a careful consid- 
ération of ail the évidence, that it was extremely negligible. Respect- 
ing its volume (quantity), Judge Lindley, one of counsel for the de- 
fendants, says in his brief that : 

"It was never aecuratel,y fletermlned. There was at the tlme no particular 
attention paid to it for the purpose of ijeterminlng its volume." 

One witness states that it appeared like heat waves rising from the 
horizon on a hot day. Another smelt it, and several offered testimony 
that on at least one occasion it was lighted and flared up to a height 
of a couple of fe«t. Another witness at first stated that he observed 
it coming up through the water in the well in the form of bubbles, 
but later withdrew that statement. Obviously, however, if it came 
up at ail, it must hâve come in some such fashion. Another witness, 
the man in charge of the Obispo opérations during the time in ques- 
tion, but whose évidence as a whole, especially as demonstrated by his 
disposition to évade direct answers to material questions, does not im- 
press me with its verity, testified that sufficient gas came out of each 
of the wells to furnish a 40-horse power boiler with fuel. There was 
other évidence that subsequently, in 1910 and 1911, when one of thèse 
wells was being continuously operated for its water content, and it 
became necessary to "pull out the tubing," in the process of doing so 
the gas would be noticed. There is a dearth of testimony, however, as 
to a constant, or substantially constant, émission of gas from the time 
of its original encounter down to the time of the trial, and, on the con- 
trary, there is testimony offered by government witnesses, who had 
made careful examination of the wells in 1910 and 1911, and even as 
late as 1915, to the effect that at those times they failed to notice any 
gas in or about either of the wells. 
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In addition, there îs another bit of évidence, not înconsequential 
in its nature, as weighing upon the apparent unimportance of tlie dis- 
covery claimed, that during the time subséquent to the cessation of 
work by the Obispo Company, and while the Pacific Midway Company 
was engaged in sinking its wells, a driller on the Midway Northern 
well, situated about a quarter of a mile away from thé Obispo wells, 
though he was about the wells frequently and examined them, not only 
stated that he saw no gas coming from the wells at that time, but says 
further that he "never heard of gas at that time being in that well." 
A mining engineer named Jackson, who went on the ground as the 
représentative of the Pacific Midway, at the time it took over the 
Obispo contract in 1910, gave évidence in the hearing before the L,and 
Department that, for the purpose of making an investigation for his 
Company, he not only sounded both of the Obispo wells, but also en- 
deavored to continue the drilling in well No. 2, using ail means avail- 
able to him for that purpose, but in a detailed statement of conditions 
as he found them he nowhere makes even a casual mention of gas. 
True, he was not asked at that time, specifically, with référence to gas 
in the wells ; but it appeals to me as a very strong and persuasive cir- 
cumstance with respect to the inconsequential nature of this gas find 
that the engineer of a company which was then purposing to exploit 
the property should hâve made no mention at ail, and therefore proba- 
bly made no observation, of such a circumstance as it is now claimed 
sufficed to demonstrate that the property was oil land and "chiefly val- 
uable therefor," and was of such a character as to justify a reasona- 
bly prudent man in making expenditures of money and time in its 
further exploration or exploitation. If there had been anything in 
the situation last above adverted to, I am constrained to feel that the 
engineer would hâve noticed it, and, if he had noticed it, he would 
hâve made some référence to it. 

In this connection, also, a statement of Judge Lindley, made at the 
inception of the trial herein, and when application was made for 
leave to amend the answers, so as to allège a discovery of gas on the 
property prior to the withdrawal order, is not without force. He said 
that the original answers in this case "admit that there was no dis- 
covery either of oil or gas until after the withdrawal order in 1909." 
This is eVidentiary only to the point that even as late as the filing 
of the original answers in this case, and with respect to the knowledge 
then possessed by those who were charged with the responsibility of 
defending the case, either as individuals or as officers of corporations, 
there was either no knowledge, or at least no attention paid to the 
fact, that gas had been encountered in the wells of the Obispo Com- 
pany, previous to the withdrawal order, in such quantity, or under 
such circum stances, as to constitute a "discovery." 

Another circumstance that is not without its efifect upon me in this 
connection is that the leg of one of the wells nearest to the property 
in question, being that of the Midway Northern No. 1, and, as here- 
tofore stated, located about a quarter of a mile away from the Obispo 
wells, was introduced in évidence. It was copied in the record, ap- 
parently, upon the précise blanks made use of by the drillers during 
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the course of their opérations. It shows that the well was sunk to 
a depth of 1,920 feet, at which time oil was encountered ; but, though 
the blank for record shows each day a place whereat to indicate the 
depth where "got gas," there is no entry on the report, at any depth, 
as to a discovery of gas. This is suggestive of the fact, either that no 
gas was in truth discovered previous to the discovery of oil, or, what is 
more probable, that it was considered of such little moment or impor- 
tance as that no mention need be made of it. Assuming the latter to be 
the true situation, it affords something of a practical démonstration that 
drillers then working in this territory, presumably both practical and 
reasonable men, considered a finding of an apparently inconsequential 
volume of gas at a depth of 1,000 feet above the oil sand as being unim- 
portant in nature, and probably not such a discovery of minerai, as 
m itself would ju.stify a prudent man in going deeper and making 
greater expenditures of time and money. It is thus seen that no more 
than what might be termed mère casual attention was paid to the gas 
encountered in the Obispo wells, and that no rights were predicated 
upon it, or sought to be predicated upon it, until after a détermina- 
tion by this court that défendants were in default with respect to the 
proprietary rights of the government under the withdrawal order, be- 
cause of their nonconformity to the rule requiring diligence of them in 
their search for minerai. 

That the alleged discovery of gas was not pleaded in the case sooner 
is, in my judgment, a matter of no conséquence in itself. If there was 
a valid "discovery," as the same is defined under the law, and that 
"discovery" had actually been relied upon as such, the mère fact that 
it was not presented earlier in this action as a défense to the claims 
of the government would, of course, be of no moment. That it never, 
however, was relied upon in any sensé as constituting a "discovery," 
or as an inducement or justification for any of the défendants to make 
or continue to make expenditures upon the property in search of oil, 
is amply demonstrated by the évidence. The witness Burns, who was 
sent upon the property in August, 1909, with instructions to take such 
steps respecting future opérations as seemed best, asserts that he re- 
ported to the stockholders, in session on September 15, 1909, with 
respect to the discovery of gas and his encouraging conclusions as a 
resuit thereof. But neither the stockholders nor the corporation, ap- 
parently, took any step because of such représentation, or even deter- 
mined because of it, to continue their opérations upon the property. 
It nowhere appears from the évidence, in so far as I can ascertain, 
that the question of the discovery of gas was ever presented to, or 
in any wise considered by, any of those who had to do with opéra- 
tions upon this quarter section, None of the défendants seem to hâve 
been induced to expend their money because of, or in reliance upon, 
the alleged discovery of gas in the two abandoned Obispo wells. It 
may be said, then, that none of the défendants paid any attention at 
ail to the gas encountered in 1909, either as an inducement to further 
progress, or as justification or cause for the expenditure of money 
upon their part, or as the basis of a valid "discovery." 
. To my mind the encountering of gas in a well under the circum- 
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stances detailed herein, and not giving it any considération as a "dis- 
covery," possesses the same légal effect, and présents the saine ques- 
tion, as if the gas had been in the well, and had been emitted there- 
from, but the operators or owners had not seen it at ail. If it were 
in the well, and actually produced, but not seen, no différent situation 
would arise than if it were contained in the ground, but not penetrated 
at ail by the well. AU of which leads to the logical conclusion that 
if one locates — that is, marks out and "notices" — land which at the 
time actually contains oil or gas hidden within its depths, a subséquent 
démonstration of that fact thereafter, by anybody, would give such 
locator a valid location of the land as oil land. If one could locate 
land, and in boring for oil encounter gas, and give it no considération 
at ail as constituting a "discovery," he could, it seems to me, just as 
rationally and as logically go through the other performance men- 
tioned ; that is, not meet it at ail, but claim it as a "discovery" when 
it suited his convenience or purpose so to do, merely because it was 
in the ground. This, I am constrained to hold, cannot be done, and 
that a locator may not rely upon the mère présence of minerai in the 
soil as a basis for a title to, or valid claim of, minerai land, unless, not 
only having encountered it, he has also, in good faith, when called 
upon to act, either based a "discovery" thereon, or been induced to 
expend his money because of its revealed présence. 

The testimony of experts and practical oil men that the gas encoun- 
tered by défendants was sufficient to justify them in further expen- 
ditures in search of petroleum becomes an immaterial factor, since 
it appears with indubitable clearness that the défendants were in no 
wise induced by anything they saw or found, in connection with the 
gas, to rely upon it, either as justification, cause, or excuse. On the 
contrary, in spite of their knowledge of it, as appears from the tes- 
timony of the witness Burns, the Obispo people, when they were 
called upon to act, refrained from proceeding with the due diligence 
which the law required, but seek now to take advantage of it as a 
mère afterthought, solely because it was there. Their disregard of it 
at ail times when called upon to act, and their failure to rely upon it, 
in good faith, as an inducement to further progress upon their part, 
deprive them now of the right to set it up as a "discovery," as an 
acceptance of the government's offer, or as a sufficient justification 
for what they did. They, as well as their codefendants, did nothing 
because of it. Obviously, so far as the proofs show, they ail would 
hâve done precisely what they did do if they had never encountered 
it, and consequently, in my judgment, they should not now be held 
to hâve acquired rights from a circumstance of such slight consé- 
quence, in the first place, and so utterly negligible in so far as in- 
fluence upon their conduct is concerned, in the second. 

The well-known litigation between Miller and Chrisman ultimately 
found its way into the Suprême Court of the United States. 197 U. 
S. 313, 25 Sup. Ct. 468, 49 L. Ed. 770. That tribunal, in affirming 
the judgment of the courts of California, had occasion to express 
itself with référence to what constitutes a suflScient discovery under 
the act of 1897. If I mistake not, it is the only case in which the 
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highest tribunal in the land bas announced its conclusion with respect 
to this particular matter. Preliminarily, it should be observed that 
the "discovery" therein relied upon was in fact a dûcovery of min- 
erai, to wit, petroIeum. That onîy a small amount, such as would run 
from a spring, float over the water, and drip down over a "rock 
about two feet bigh," was the quantity discovered, is true; but the 
fact to wbich I désire to draw particular attention is that oil itself 
was actually discovered. This, I think, serves to give added point 
also to the conclusions of the Suprême Court. After adverting to the 
language of the act of 1897, providing that lands "chiefly valuable" 
for oil could be located, the court says of the above-mentioned Bar- 
rieau discovery: 

"It does not establish a discovery. It only suggeists a possibillty of minerai 
of sufficient amount and value to justlfy further exploration." 

And this it must be remembered is with respect to a discovery in- 
volving the finding of petroleurn itself. The court thereafter quotes 
from previous décisions with respect to the requirements, in so far 
as the value of the minerai fouiid is concerned, to justify the appel- 
lation "discovery," and after quoting the rule announced in Castle v. 
Womble, 19 Land Dec. 455, 457, proceeds to say : 

"Some cases hâve held that a mère willingness on the part of the locator 
to fui-ther expend his labor and means was a fair criterlon. In respect to this 
Lindley on Mines (Ist Ed.) p. 336, says: 'But it would seem that the question 
should not be lef t to the arbitrary will of the locator. 'Willingness, unless evi- 
denced by actual exploitation, would be a mère mental state, which could not 
be satisfactorily proved. The facts which are within the observation of the 
discoverer, and which inâuce him to looate, should be such as would justify 
a man of ordinary prudence, not necessarily a skilled miner, in the expendi- 
ture of his time and money, In the development of the property.' " (Italies 
mine.) 

In this the Suprême Court apparently lends countenance to the 
claim, advanced by the défendants herein, that the mère willingness 
on the part of the locator to make additional expenditures is not the 
test whereby the sufficiency of a "discovery" is to be determined. 
But it must be understood that the question there was, not whether 
his willingness should be one of the factors which enters into a con- 
sidération of the case, but whether his willingness alone, which might 
bave been based, of course, upon overenthusiastic hopes and entirely 
unreasonable ideas, could sufïice to impress the land with the quality 
necessary to validate an asserted right of appropriation. The court, 
however, quoting from Judge L,indley bimself, does show, as I read 
the language, that the facts upon which the locator may successfully 
predicate a valid discovery must be such as, being within his obser- 
vation, "induced him to locate." In other words, though it is ob- 
viously true, as contended by défendants, that willingness alone is 
not the test of justification, it must be equally true that there can be 
no justification in the absence of a willingness to rely, and an actual 
reliance, upon the observed conditions. The court then, adverting to 
the liberality of the rule as between adverse claimants to minerai 
land, with respect to what will constitute a "discovery," and after 



590 238 FÉDÉRAL KBPORTEB : 

conceding that that was the case then before the court, proceeds to 
hold that : 

"Even in such a case * • * th&re must be such a discovery of minerai 
as glves reasonable évidence of the fact * * * If it be : claiméd as placer 
ground, that it is valuable for amih mining." (Itallcs mine.) 

Adopting the conclusion thus announced, there is nothing in the 
case at bar tending to show that the quantity of gas actually en- 
countered had at the time of its discovery, or at any period up to 
thetime of this trial, any appréciable commercial value, oi" that its 
présence in the land, in the quantity in which it was f ound, served to 
impress upon the land any value at ail. In the absence of sUch show- 
ing, in the face of this décision, I do not see how défendants' conten- 
tions can be accepted. 

In Cook V. Johnson, 3 Alaska, 505, 534, et seq., the district court, in 
considering the sufficiency of a discovery under the placer law, calls 
attention to this holding of the Suprême Court in IVliller v. Chrisman, 
and indulges in the observation, which is very persuasive with me, that 
the court used the language employed there as indicative of an inten- 
tion to lay down a somewhat différent rule with respect to the suf- 
ficiency of a discovery under the petroleum act, as differentiated from 
one under the gênerai mining law. That différence, suggests the court, 
rests primarily upon the language of the act, that oil land may only be 
appropriated when it is "chiefly valuable" for its oil Content. In the 
same case, at pages 528, 536 and 538, the court deals with the neces- 
sity of a, reliânce, in good f aith, by the locator, upon the minerais actu- 
ally observed by him, in order that a valid discovery may thereby be 
effectuated. On page 538, the court says: 

"But to whàt extent is hls [tbe locator's] bona fides to be considered in 
determlning the sufficiency of his discovery and the matter of justiflcation? 
An examination of the books makes it évident that the bona fides of the lo- 
cator is vital to the vatidity of his daim. (Itàlics mine.) Thus, in the case 
just citèd ([Bock v. Justice Min. Cq. (C. C,)] 58 Fed. 125), stress is laid on the 
fact that the discovery in good faith ihduced the prospecter to locate and ex- 
pend large sums for the purpôse of properly worklng or developing the ground 
and complying with the provisions of the law." 

After citing some other cases in point, the court continues ; 

"So that, after ail is sàid and done, the attitude of the discoverer himself 
toward the sufficiency of his discovery is a potent factpr in the détermination 
of the question as to .lustiflcatlon. pbvlQusly thèse requirements are made 
to prevent locations based upon flctitioùs discoveries and attempts by méans of 
fraud to obtain title to public domain, îojr purpôses of spéculation: Do theacts 
of défendants' prédecessor square wïth the question of gooid faith?"'. 

On page 536 the court also calls attention to the' fact, which is of 
moment herein, that, though subséquent developments had démon strat- 
ed that the daim in question was intmenselyrich,, yet, as thif fact was 
■■'o'bviously unknown to the locator at. the. time he made his alleged dis- 
covery, it is held that he must be bound by what he knew at the time 
of his claimed location and "which induced him to locate." This an- 
swers the contention, raised by défendants, that because thégpvern- 
ment allèges the land in question to be valuable for. its oil and gas con- 
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tent, that thereby the rights of défendants with respect to the sufficien- 
cy of its asserted "discovery" are affirmatively determined. 

With the reasoning as well as the conclusion of the court in Cook 
V. Johnson I concur, and though they concerned a placer location, per 
se, Lcannot conceive why they are not applicable in ail their intensity 
and force to an oil location. Although the rule of diligence foUowed 
in oil locations apparently does not obtain in the Alaskan placers, it 
nevertheless is the fact in Cook v. Johnson that the asserted/'discov- 
ery" upon which reliance was had, and the good faith of which the 
court held must be indubitably determined, occurred many months 
after the original location had been made. 

The Land Department, in the Butte Oil Company's Case, 40 Land 
Dec. 602, after referring to some of the cases mentioned hereafter, 
held that no discovery had been made upon either of two claims in- 
volved. The facts were, briefly, that upon one claim in question the 
locator had drilled a well to a depth of 1,400 feet, but had struck no 
oil. A small flow of natural gas, however, was developed, insufficient 
for commercial purposes, and. without value. One witness testified 
that by conserving the flow and using small pipes the gas might be 
sufïicient for a range used by a résident in the near vicinity. Upon 
the other claim, there was a seepage of oil beneath a large rock upon 
the surface of a spring of water, which had stained some of the aur- 
rounding rocks. It could be skimmed off the surface and coUected in 
a bottle, and pne sample so collected upon analysis was proved to be 
petroleum. There is a striking similarity, in ail of the substantial 
features of the situation, between the discovery upon the claim first 
mentioned and the discovery in the case at bar. There is also strik- 
ing similarity between the discovery on the second claim and the Bar- 
rieau discovery, considered by the Suprême Court. With respect to 
both of thèse discoveries, however, the Department, upon considéra- 
tion, held (page 606) that: 

"The slight flow of gas and the small seepage of oïl were indications that 
there posslbly is a réservoir of oU lying at an unknown depth and situated at 
some unknown liistance from the land, and cannot be regarded as a discovery 
of oil as a basis of a placer mining location under the aet of Febriiary 11, 
189T." 

In Olive Land & Development Company v. Olmstead (C. C.) 103 
Fed. 568, Judge Ross, of this circuit, held that the présence of physical 
features upon a location, to wit, the geological formation, the présence 
of an anticline and of bituminous sand which gave out a distinct odor 
of petroleum, and ail of which, it was asserted, "would lead any ex- 
perienced petroleum expert, or any practical geologist familiar with 
petroleum-bearing lands in California, to pronounce the same oil or 
petroleum territory and chiefly valuable therefor," and which would 
also "justify any prudent petroleum miner in locating the same as 
petroleum land, and in spending his time and money in developing the 
same for its petroleum product," did not suffice to validate an atterapt- 
ed location. 

In Southwestern Oil Company v. A. & P. Railroad Company, 39 
Land Dec. 35, the Land Department held, as phrased in the syllabus; 
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"The disclosure of a stratum of bltuminous sandstone or shale from whlch 
a smaïl quantity of cil seeps, not sufflclent to Impress tlie land with any value 
for minlng purposes, does not constitute a sufficieut discovery to suppoi't a 
valid mlning location." 

In Book V. Justice (C. C.) 58 Fed. 106, 125, Judge Hawley, of this 
circuit, in a décision which has become a classic in the literature of 
mining law, calls attention to the élément of good faith, ànd the r&- 
liance upon the discovery claimed by the locator, as an inducement 
for him to expend his money. 

Though it was apparently unnecessary to a décision of the case, yet 
it was held by the Suprême Court of Oklahoma, in Bay v. Oklahoma 
Southern Gas Company, 13 0kl. 425, 73 Pac. 936, 940, that in the 
absence of a discovery of some body or vein of oil, from which cil 
can be brought to the surface, the production of 11/2 gallons of oil 
43 feet below the surface was not a sufficient "discovery" under the 
law to validate a location. 

In New England Oil Company v. Congdon, 152 Cal. 211, 92 Pac. 
180, the évidence showed the discovery of " 'some oil sand stained with 
oil and a ridge of fossil,' and that oil had been discovered in neighbor- 
ing locations, the nearest well being some two miles distant. The 
geological formation indicated the probable existence of oil-bearing 
strata in the claim." This évidence was held insufficient to validate 
a location or constitute a discovery. Undoubtedly the witnesses m 
this case, who hâve testified that a reasonably prudent man would hâve 
been justified in going ahead because of the discovery of gas herein, 
would also hâve testified that such a man would hâve been similarly 
justified under the conditions shown in the Congdon Case. The cir- 
cumstances there developed, showing "the probable existence of oil- 
bearing strata in the claim," together with the finding of oil sand 
actually "stained with oil," would seem to put that case somewhat upon 
a parity with the case at bar; yet therein discovery was held tô be 
insufficient. The cases of McLemore v. Express Oil Co., 158 Cal. 559, 
112 Pac. 59, 139 Am. St. Rep. 147, and Miller v. Chrisman, 140 Cal. 
440, 72, Pac. 1083, 74 Pac. 444, 98 Am. St. Rep. 63, also lend support 
to the views hereinabove announced. 

Défendants claim that Borgwardt v. McKittrick, 164 Cal. 650, 130 
Pac. 417, support their views that a sufficient discovery was had here- 
in. Without taking the time to enter into a detailed discussion of 
that case, it suffices, however, to say that the lower court there found 
that in sinking a well upon the claim, at 775 feet below the surface, 
25 feet of rich oil sands were discovered, capable of producing, so 
it was claimed, 40 barrels of oil per day. Of course, if such oil sands 
were discovered, and they were capable of producing 40 barrels Of 
oil per day, and the lower court so found, and concluded that such 
constituted a "discovery," the Suprême Court could hardly do other- 
wise, as a matter of law, than to affirm its conclusions. 

I hâve carefully examined cases cited having referenée to Alaskan 
placers and to copper sulphides, but it must suffice to say thàt, in my 
j-udgment, they do not detract from the conclusions reached herein. 
With respect to this feature of the case, fhen, my judgment is tha't the 
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encounterîng by the défendants in the two abandoned Obispo welis 
of the small quantity of gas actually discovered, both because of its 
inconsequential nature and extent, and also because of the fact that 
it was at no time, until in the midst of this litigation, relied upon in 
any wise or sensé by any of the défendants as a "discovery" validating 
their claim, cannot now, as a matter of law, authorize the court to 
enter a decree that such encountering sufïiced to segregate the quarter 
section in question from the unappropriated pubhc domain of the 
United States prior to the withdrawal order of September 27, 1909. 

What has been determined hereinabove is merely that the govern- 
ment, as the proprietary owner of the property in question, had the 
right on September 27, 1909, to withdraw it from location, entry, ex- 
ploration, and exploitation by its citizens ; that it had the right to 
withdraw the unaccepted offer theretofore made with respect to the 
lands, and assert its own right as sovereign proprietor to the lands 
and their minerai content. This holding carries with it as a necessary 
coroUary the right on the part of the government to a decree of this 
court that the défendants hâve no right in or to the property, and 
therefore no right further to exploit it to their own use or benefit. 
This takes care of the res itself and of its future use and disposition. 
It is the fact, however, in addition, as referred to heretofore, that up- 
wards of $1,000,000 hâve been expended upon the land in the effort 
to produce oil therefrom ; that many hundreds of thousands of bar- 
rels of oil hâve been taken from the land by the operating conipanies, 
and bought and thereafter sold by the purchasing companies. 

[5] With respect to the damages which may hâve been sustained by 
the government because of the extraction and conversion by the op- 
erating companies of the oil and gas taken from the land, it will be 
both necessary and pfoper that the case shall go to a master for an 
inquiry and report by him as to the damage, if any, suiïered, and the 
amounts thereof. In defining the scope of the inquiry to be under- 
taken by the master, I feel constrained to follow the décision of Judge 
Bean, sitting in this court in similar cases, and in which a similar judg- 
ment was directed to be entered. U. S. v. Midway Northern Oil Co 
(D. C.) 232 Fed. 619. 

There can be no valid claim, in my judgment, that the défendants 
herein were in any sensé willful trespassers. Assuredly there is noth- 
ing in the facts developed to warrant that conclusion, and I know of 
no rule of law which could or should appeal to this court in equity 
which would hâve the effect of so adjudging them. True it is, as I 
hâve been constrained to hold, that without warrant they entered upon 
the lands of the United States and extracted the minerai content there- 
from. True it was, however, also, that they did this in what I con- 
ceive to be good faith, and acting under the advice of counsel. There 
can be no doubt that bad advice emanating from reputable counsel 
will not sufïice to confer any rights where otherwise none would ex- 
ist. But there can be no doubt either that, in a court of equity at 
least, the imputation of being willful trespassers will not be indulged 
in as against those who are shown to hâve acted in good faith in re- 
liance upon advice of reputable counsel. 
238 F.— 38 
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At the time the transactions complained of were had in' this case, 
the validity of the withdrawal order of September, 1909, had not only 
not been upheld, but, on the côntrary, had been determined by courts 
of great respectabihty to be without force or efïect. The Président 
of the United States, himself a great lawyer, had indicated his doubt 
as to his power to make the order, and there is small wonder, there- 
fore, that counsel, eminent in their profession, should, after mature 
délibération, hâve been led to advise cHents that the order, being be- 
yond the scope of executive f unction, might be disregarded. That it 
has since been determined, beyond the shadovv^ of a doubt, to the sat- 
isfaction of ail except those who will not see, that it is and w.as at 
ail times valid and efficacious, does not detract froni the proposition 
that men who in good faith, even though erroneously, labored under 
the miseonception of its invalidity, are not to be punished now for any- 
thing more than the actual wrong they may hâve wrought. In addi- 
tion, as suggested by Judge Bean in the opinion referred to, plaintiff, 
having seen fit to corne into a court of equity to right its wrongs, must 
not expect that court to award other than équitable relief — must con- 
tent itself vifith compensatory damages and not expect to receive those 
of an exemplary character. 

In line vvith thèse views, thus briefly annoimced, a decree will be 
prepared substantially in the form indicated by Judge Bean in the 
Midway Northern Case. I hâve examined carefully his conclusions 
with respect to the damages to be allowed, and the relief, if any, to be 
accorded to the défendants by ■ way of offset as for improvements 
erected upon the land. 

The défendants, having indulged in what they did without warrant 
of law, and as trespassers, should not, of course, be perniitted to take 
to themselves any profit because of their own wrongdoings. As to 
whether or not they are to be allowed the value of such improvements 
as they hâve placed upon the land, which may hâve a tendency actually 
to increase its value, not because of the discoveries they made, but 
because of the actual addition to the substance of the estate, has not 
been presented to or considered by the court, and will not be deter- 
mined definitely at this time. As in the case of the Midway Northern, 
the decree will provide for a référence of ail matters afïecting the 
question of damages suffered by the government, and in addition, in 
order that the court may hâve the facts before it when it cornes to 
render its judgment upon that feature of the case, the master will also 
make report upon the reasonable cost and expense of drilHng.the sev- 
eral wells sunk upon the property previous to the entry of the re- 
ceiver thereon, and any other permanent and valuable improvements 
placed upon the property and affixed thereto. 

But one other matter requires considération, Counsel for the pur- 
chasing companies hâve made the point: that, based upon the hold- 
ing inU. S', v. Bitter Root, 200 U. S. 451, 26 Sup. Ct. 318, 50 h. Ed. 
550, as against the purchasing companies, they having had nothing 
to do with any trespass upon the lands involved, and their sole of- 
fending having consisted in the purchase and sale of the oil produced 
therefrom, paying the market price therefor from time to time, they 
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are liable, if liable at ail, only as for a conversion of the oil, and that 
this court bas no jurisdiction, sitting as a court of equity, to award 
a judgment in damages as for a conversion. 

In litigation of a similar nature decided by Judge Bean and herein- 
above referred to, it -was held by Judge Bean, on the authority of the 
Bitter Root Case, and on the grounds stated hereinabove, that the 
marketing companies were entitled to a dismissal, and an appropriate 
order was directed to be entered. The point has not been argued 
by counsel for government in this case, in so far as I can discover, ei- 
ther in the brief s or transcript of the oral argument ; but, without 
intending to express any opinion definitely upon the subject in advance 
of argument upon this particular feature of the controversy, I merely 
content myself with saying that I am in doubt as to the correctness 
of Judge Bean's holding. This case is clearly differentiated from that 
of the Bitter Root controversy, there being there no attempt made to 
f ollow the res involved, and hère the . effort of the government being 
centered primarily about a recOvery of the property, a quieting of its 
title thereto, and a recovery of damages for the trespasses committed 
as an incidental feature thereof. I am not so sure that, under the 
circum stances, it is not proper for this court now, sitting as a court 
of equity, to adjudicate with respect to the liability, if any, of the 
marketing companies, and this for the reason that so to do would be to 
avoid a multiplicity of suits— a distinct ground of equity jurisdiction. 
However that may be, the question will be considered to be held in 
abeyance until the coming in of the master's report. 

The marketing companies hâve set up and argued with much force 
and clearness that they are absolved from hability hère because of 
the f act that they were purchasers of the oil taken from this land 
in good faith, without notice, and for value. The government dénies 
this contention, and asserts a right to recover of the marketing com- 
pan'£s the full value of ail oil purchased and paid for by them. As 
has been indicated heretofore, this is a court of equity, and complain- 
ant, having deliberately entered into this forum to secure a judicial 
récognition of its rights, must conform to the rules of righteousness 
under which the decrees of a court of this character are moulded. 

Without going into the minutise of the law with respect to the 
rights of the parties in this behalf, it will suffice to state that, irre- 
spective of what else the government may hâve done after the mak- 
ing of the withdrawal order, it is indubitably true that it sat by and 
permitted wells to be sunk upon this property, and permitted the oil 
to be produced, and permitted it to be sold, without saying a word 
or raising a hand in opposition until at least October, 1913, when 
charges affecting the validity of the rights of the locators upon this 
land were filed in the Land Office. It must hâve known, as every one 
else knew, that upon the wells being sunk it was necessary that the 
oil should be taken therefrom, in order that irréparable damage to the 
oil sands might not resuit. Having been so taken and produced, it 
was necessary, of course, that it should be sold. It was impossible, 
in the very nature of things, that it should bave been impounded or 
retained pending a détermination of some controversy which might 
at some time arise with respect to the title. The marketing companies 



596 238 FEDERAL REPOETEU 

were in the field, and had assumed properly a part of the burden rest- 
ing upon the community to take and dispose of ail oil as it was being 
produced from time to time. They purchased this oil at its full mar- 
ket price, in the utmost of good faith, I am constrained to believe, and 
after such due and legitimate inquiry into the state of the title of the 
vendors as it was possible for them to make in the exercise of due and 
reasonable diligence. True it was that they knew of the withdrawal 
■order; but true it was, also, that they knew that the withdrawal or- 
der covered thousands of acres of land that had already passed to 
patent, or as to which vested rights had accrued, and with respect 
to which it was obvions that the govemment had no withdrawal rights. 
In the face of the things as they saw them, and in the face of a want 
of diligence on the part of the government to prevent the extraction of 
oil from land which it considered as its own, they are not, in this 
court of ecfuity, to be charged with having done that which will make 
them liable as for a conversion of the oil. After the filing of the 
charges in the Land Department the situation changed, and they were 
then put upon notice, and in my judgment acted thereafter in the pur- 
chase of oil in disregard of what they ought to hâve understood were 
the plain and substantial rights of the government. 

If, as seems to be suggested by the argument of counsel for the 
government, this great government of ours, with its multitudinous 
ramifications, was too big and had too much to do to be concerned with 
the question as to whether or not oil was being produced upon this 
little quarter section of land after the promulgation of the withdrawal 
order, by the same token it must now be held by this court to be too 
big to ask for compensation as for the deprivation of that portion of 
its estate which it sat by and permitted, without the exercise of any 
diligence upon its part at ail, to be dissipated and to pass into the 
hands of its citizens, who in good faith paid full value therefor. 

The master will make a report upon ail oil produced from this 
property and purchased by the purchasing companies, tog'ether with 
the dates of such purchases, and upon the coming in of that report, up- 
on the facts as herein adduced, the court will endeavor to do that 
which will appeal to its consciente, as well as satisfy the law as be- 
tween thèse contending litigants. 

Counsel for the government will prépare and présent to the court the 
appropriate decree. 
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In re ROSENTHAL. 

In re GEORGIA RAILROAD BANK. 

(District Court, S. D. Georgia. Noveiuber 1, 1916.) 

L Bankruptcï <S=»184(2) — Property Acqtjirkd by Trustée— Tkansfers— 
Necessity of Recordinq — Chose in Action. 

T'iider the laws of South Carolina, which govern the necessity for re- 
cording an assigninent of a bond for title to land in that state, though 
executed In anotlier state by an assigner wlio subsequently became banli- 
rupt, a chose in action, or an assignaient thereof, need not be recorded. 

[Ed. Note.— For other cases, see Banltruptcy, Cent. Dig. § 276; Dec. 
Dig. <S=Jl84(2).] 

2. Bankituptcy ig=>lS4(2)— Property Acquired by Trustée— Transfep.s— 

Necessity or Recordikg— Assignment of Bond for Titlk— "Chose in 
Action." 

Under the laws of South Carolina, a bond for tltle is not a mère "chose 
in action," but conveys a substantial interest in the land, and Clv. Code 
1912, § 3542, requiring ail conveyances of lands and ail niortgages or in- 
struments in the nature of a mortgage of any property to be recorded, in 
order to be valid agalnst subséquent credltors, requires an assignment of 
a bond for title, given by one who subsequently became a banlirupt to 
secure a debt, to be recorded. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 276; Dec. 
Dig. .®=>184(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Chose In Action.] 

3. Bankruptcy <s=3l84(l) — Property Acquired by Teitstee— Tbansfeks— 

Supficiency of Record. 

T'nder Civ. Code S. C. 1912, § 1352. providing that, before any instrument 
can be recorded, the exécution shall be proved by the afBdavit of the sub- 
scribing witness, tlie recording of such assignment for tltle, without it 
liaving been pro^'ed in the manner retiuired, is a nullity. 

[Ed. Note. — For other cases, see Banlcruptcy, Cent. Dig. § 275; Dec. 
Dig. <S=>184(1).] 

4. Bankruptcy <S==>35.S — Distribution of Assets— Property Affected by 

VoiD Lien. 

Under Civ. Code S. C. 1912, § 2535. providing that instruments required 
thereby to be recorded shall be valld, so as to affect the rights of subsé- 
quent creditors or purchasers, oniy when recorded within 10 days from 
the tlme of such delivery or exécution, and Bankr. Act Julv 1, 1898, c. 541, 
§ 47, 30 Stat. 5.57, as amended Iiy Act June 25, 1910. c. 412, § 8. 36 Stat. 
840 (Comp. St. 1913. § 9631), vesting the trustée with the rights of lien 
creditors, the proceeds of property affected by a lien, which was not re- 
corded so as to give It a préférence, nmst be distributed among the cred- 
ltors of the bankrupt without distinction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 541-544 ; 
Dec. Dig. ©=353.] 

In Bankruptcy. In the matter of A. Rosenthal, bankrupt. On péti- 
tion to review an order of the référée allowing the claim of the Georgia 
Railroad Bank as a secured claim. Order reversed and set aside. 

Cumming & Hull and C. H. & R. S. Cohen, ail of Augusta, Ga., for 
Georgia Railroad Bank. 

P. C. O'Gorman and Abram Levy, both of Augusta, Ga., for L. 
Koppel. 

S. H. Myers, of Augu.sta, Ga., for bankrupt. 

<Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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LAMBDIN, District Judge. The matter before me is a pétition to 
review an order of the référée allowing the elaim of the Georgia Rail- 
road Bank as a secured claim and holding that the lien claimed by it 
on certain real estate in the state of South Carolina is valid. A. Ros- 
enthal, the bankrupt, who lived in Augusta, Ga., but who owned an 
abattoir plant locâted across the Savannah river in South Carolina, 
filed his pétition in bankruptcy on the 30th day of July, 1913. In 
schedule A (2), he listed the Georgia Railroad Bank as a secûred credi- 
tor, describing the securities, as f ollows : 

"Mortgage on real estate and plant In North Augusta, S. C. [belng the 
property involved In tUs matter], and equity In real estate and plant, Thir- 
teenth and Market streets, Augusta, Ga. ; value of securities $20,000, and 
amount of debts $14,950." 

In schedule B (1), he listed the property in Augusta, Ga., and also 
"North Augusta, abattoir plant" (being the property involved in this 
matter), naming as incumbrances thereçn "Mortgage to Georgia Rail- 
road Bank and Jacob Phinizy," referring to schedule A (2), "estimated 
value, $10,000." 

The évidence shows that on the 3d day of July, 1911, Mrs. Mattie B. 
Mealing executed to said Rosenthal a bond for title in which she ob- 
ligated herself in the pénal sum of $4,000 to convey to A. Rosenthal 
a tract of three acres of land in Schultz township, Aiken county, S- 
C. (describing same), on condition that Rosenthal should pay her the 
sum of $2,000 on certain dates specified in the bond for title. This 
bond for title was properly witnessed and duly probated, and was re- 
corded in the proper registry office in South Carolina, as required by 
the laws of that state. On the lOth day of May, 1912, Rosenthal trans- 
f erred and assigned tO' the National Bank of Augusta "ail his right, 
titlè, and interest in, to, and under" said bond for title ; said transfer 
being made, as stated therein, for the purpose of securing the repay- 
ment to said bank of a then existing indebtedness, as well as for the 
purpose of securing any future indebtedness due by him to said bank. 
Said transfer was not probated as required by the laws of South Car- 
olina. Subsequently, on the 25th day of July, 1912, the National Bank 
of Augusta, in considération of the payment by the Georgia Railroad 
Bank of the indebtedness due to the National Bank by said Rosenthal 
(the said Rosenthal joining therein in considération of the payment 
of said indebtedness), and to better secure the Georgia Railroad Bank 
in the repayment of the sum so advanced for his benefit, and also for 
the purpose of securing any and ail other indebtedness he might at 
any time owe the said Georgia Railroad Bank, transferred and assigned 
to said Georgia Railroad Bank "ail the right, title, .and interest of said 
the National Bank of Augusta and of said A. Rosenthal in and to" 
said bond for title. Both of said transfers were attached to the origi- 
nal bond, and the first transfer, although not probated, was recorded in 
the proper registry office in South Carolina along with the bond for 
title ; but the last transfer was not recorded. Rosenthal went into pos- 
session of the three acres of land in question located in South Caro- 
lina, and made extensive improvements thereon, and erected an abat- 
toir on same, such improvements costing about $15,000, and the ma- 
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cliinery about $5,000 in addition. On July 30, 1913, he went into bank- 
ruptcy, and in due course his trustée applied for leave to sell the above- 
named real estate, and the same was sold and purchased by one Lesser 
at the price of $6,000. The bank at the proper time filed its proof 
of indebtedness against the bankrupt, claiming that on account of the 
above-mentioned transfers it held said real estate as security for its 
indebtedness against Rosenthal. L. Koppel, a creditor, objected to the 
claim upon various grounds, and after a hearing the référée overruled 
the objections, and filed an opinion and an order, in which he held that 
the bank's lien on said real estate was good. The pétition for review 
challenges the correctness of this order. 

It appears from the évidence that, when the last note which Rosen- 
thal owed Mrs. Mealing for the property fell due, the bankrupt applied 
to Dr. Mealing, the husband of the obliger in the bond, asking for the 
renewal of this note, which was refused. Subsequently Rosenthal 
paid this last note, and Dr. Mealing testified that at the time he called 
up Mr. Phinizy, the président of the Georgia Railroad Bank, by télé- 
phone, and asked him if he should make the deed to Rosenthal, and 
that Mr. Phinizy's reply was that he might do as Rosenthal wished ; 
that he (Phinizy) had nothing to do with it. Mrs. Mealing then re- 
ceived the balance of the purchase money, and made the deed to the 
property to Rosenthal, and delivered same to him on March 4, 1913, 
and he in turn on the same day delivered the deed to one Martin, as- 
sistant cashier of the bank. This deed was never recorded, but re- 
mained in the custody of the bank. Mr. Phinizy testified that he had 
no recollection of any téléphone conversation with Dr. Mealing, and 
that he had not knowingly waived any of the rights of the bank in the 
bond for title, and that he had not consented to the making of the 
deed from Mrs. Mealing to Rosenthal, and did not know that such a 
deed had been made until some months later, when Rosenthal went 
into bankruptcy. The référée in his opinion concludes that both Mr. 
Phinizy and Dr. Mealing were honest in their testimony, and that it 
was quite possible that Dr. Mealing had his téléphone conversation with 
some other person, as there are several Messrs. Phinizy in Augusta. 
The référée found, therefore, that the deed from Mrs. Mealing to 
Rosenthal was made without the consent of the bank, and that the ex- 
écution of the deed did not deprive the bank of the security which it 
already held in the transfers of the bond for title. I am inclined to 
think that the référée was correct in holding that the rights of the bank 
growing out of the transfers which it held to the bond for title in ques- 
tion were not waived by the exécution of this deed. In other words, 
the bank still held to its former security. However, the knowledge 
of the assistant cashier of the exécution and delivery of the deed to 
Rosenthal should be imputed to the bank. The court will discuss the 
question growing out of the delivery of the deed further on in this 
opinion. 

The référée in his opinion correctly stated as follows : 

"The transfer of the bond for title operated to vest In the bank ail the 

equlty that Hosenthal had In the land. It was always in contemplation that 

the equlty should be enlarged from time to time by the successive payments 

of the purchase money. Whatever addltional interest Rosenthal acqulred 
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wlth thèse payments became autoinatieally subject to the rights of the banU,. 
and, when he got from Mrs. Mealing full title, that also was subject to the 
bank's claim." 

[1] 1. There is only one question in this case, as the court sees it,. 
and that is whether, under the laws of South CaroHna, the transfer 
of the bond for title in question, made originally by the bankrupt to 
the National Bank of Augusta, and the subséquent transfer to the 
Georgia Railroad Bank, were requii'ed to be recorded or not. As the 
land involved in this case is located in South Carolina, the transaction 
is, of course, governed by the laws of that state. It is contended by 
the Georgia Railroad Bank that the bond for title in question from Mrs. 
Mealing to Rosenthal was a mère chose in action, and that neither 
this bond, nor the transfer of same, was required to be recorded by 
the laws of South Carolina. The Suprême Court of South Carolina, 
in the case of Bank v. Greenville, 97 S. C. 291, 81 S. E. 634, holds 
that a chose in action in South CaroHna is not required to be recorded, 
and therefore an assignment thereof would not hâve to be recorded. 
Judge Smith, of the Eastern District of South Carolina in Re Floyd 
& Hayes (D. C.) 225 Fed. 262, followed this décision, and the Circuit 
Court of Appeals of the Fourth Circuit, in 232 Fed. 119, 146 C. C. 
A. 311, affirmed the opinion of Judge Smith; the case appearing in 
the Circuit Court of Appeals under the style of Ward v. American 
Agricultural Chemical Company. 

[2] If, therefore, the bond for title from Mrs. Mealing to the bank- 
rupt was a mère chose in action, neither this bond, nor the transfer 
of same as security for debt, would, under the décisions cited, which 
are controlling, be required to be recorded under the laws of South 
Carolina. 

A bond for title is a somewhat anomalous instrument. In one sensé 
of the Word, it is a mère chose in action, as it is an obligation to make 
title, and if the obliger fails to comply with his bond, the obligée may 
bring suit thereon, as upon any other bond or chose in action. Yet, 
under the décisions of the courts, the effect of the exécution of a bond 
for title to the purchaser of real estate is really to give to the purchaser 
an interest in such real estate proportionate to the amount paid, and 
when the purchaser under such bond pays the entire amount of the 
purchase money, he then owns the entire interest in the land and has 
a good équitable title thereto. In this case, as stated above, the bank- 
rupt, after purchasing the land, went into possession of same, and put 
some $20,000 worth of improvements and machinery upon same be- 
fore he compléted his payments. It is cleàr, therefore, that he had a 
very substantial interest in the land. In eflfect, he was the virtual own- 
er of the property, and the vendor only held his notes as security for 
the balance of the purchase money. As stated in Tifïany on Real Prop- 
erty, page 264, § MO: 

"Such a contract in equity converts the land into money, and the money 
into land, so that thereafter the yendor's Interest is personalty, and the ven- 
dee's Interest is realty." 

And as stated by the Suprême Court of South Carolina in the case 
of Lipscomb et al. v. Goode, 57 S. C. 182, 35 S. E. 493 : 



IN RE KOSENTHAL 601 

'■The vendor, under a bond for title to convey land upon the payment of the 
purchase prlce, becomes the mortgagee, and the vendee becomes the mort- 

.gagor." 

The effect, therefore, of the exécution of this bond for title upon 
the payment of part of the purchase price thereon, and the possession 
and improvement of the property by the bankrupt, was to give him a 
real and substantial interest in the land, and such interest as he could 
sell or mortgage. The Suprême Court of South Carolina, in the case 
of Lipscomb et al. v. Goode, supra, held that the qbligor in the bond 
under such circumstances could exécute a second mortgage on the 
land ; the claim of the vendor being in the nature of a first mortgage. 
The rule is also laid down in 27 Cyc. p. 981, as foUows : 

"Where a contract for the purchase of real estate, or a bond for title, Is 
asslgned to a third person as security for a debt, and wlth au sgreement to 
reaissign on payment of the debt, it con.stitutes in equlty a mortgage on the 
assignor's équitable title to the land in question ; but hère, as in other cases, 
the question whether the transaction créâtes an équitable mortgage dépends 
upon the Intention of the parties in that behalf, and this is to be determined 
by a considération of the circumstances attendiug it." 

The Suprême Court of South Carolina lays down the same rule in 
the f oUowing language : 

"Where one gets possession of land under a contract of purchase wlth bond 
for titles, or, perhaps, even under a mère contract of purchase wlthout the 
bond, In terms, for tltles, he may hâve such an équitable interest therein as 
would be the subject of mortgage ; and if it appeared that such was the 
intention of the parties hère, that is, that Murphy intended to mortgage his 
équitable interest in the land to the plaintiff, and glve him a spécifie lien 
thereon, it might possibly be enforced." Gilkerson v. Connor, 24 S. C. 321; 
Peay v. Seigler, 48 S. C. 496, 26 S. E. 885, 59 Am. St. Kep. 731. 

No particular form is necessary in South Carolina for a mortgage 
as between the parties. It is only necessary to hâve it recorded so as 
to affect third persons. Bryce v. Massey, 35 S. C. 127, 14 S. E. 768 ; 
Arthur v. Screven, 39 S. C. 17, 17 S. E. 640. 

Under thèse authorities, the bankrupt was the équitable owner of a 
substantial interest in the real estate and premises, and when he paid 
up the balance of the purchase money on March 4, 1913, he became 
the équitable owner of the entire interest in the premises, and when the 
deed was made to him, his équitable interest was merged into a per- 
fect légal title. His intention was to borrow the money from the bank, 
and the bank's intention was to lend him the money, on the faith, orig- 
inally, of his équitable ownership of an interest in the land, which éq- 
uitable ownership gradually ripened into a complète équitable interest, 
and then into a complète légal title. The bankrupt testified that he 
carried the deed to the bank with the intention that the bank should 
hold it as security for the debt he owed it. "It was my [the bank- 
rupt's] intention and also the bank's. * * * i knew the bank was 
entitled to the land when I paid the balance of the purchase money. 
The bank had required me to bring the deed to it." 

The statute of South Carolina, omitting the immaterial portions, 
governing the recording of instruments in that state, as set out in the 
Civil Code of that state, is in the following language : 
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"Sec. 3542. — What Instruments are to he Recorded — Whcn, Where, and Ef- 
fect. — ^AU deeds of conveyance of lands, tenements or hereditanients, either In 
fee simple or for Ufe ; ail deeds of trust or Instruments in writing, conveylng 
either real or personal estate, and creatlng a trust or trusts in regard to 
such property, or charging or incuinbering tlie same ; ail mortgages or instru- 
ments in writing in the nature of a mortgage of any property, real or Per- 
sonal ; * * * and, generally, ail instruments In writing now requlred by 
law to be recorded in the office of reglster of mesne conveyances, or clerk of 
court in those countles where the office of register of mesne conveyances ha» 
been abolished, or in the office of the secretary of state, delivered or executed 
on and after the flrst day of May in the year of our Lord, one thousand nine 
hundred and nlne, shall be valid, so as to affect from the time of such dellv- 
ery or exécution the rlghts of subséquent credltors (whether lien credltors 
or simple contract credltors) or purchasers for raluable considération wlth- 
out notice, only when recorded wlthln ten days from the tlnie of such deliv- 
ery or exécution in the office of the register of mesne conveyance or clerk of 
court of the county where the property affeeted thereby Is sltuated, in the case 
of real estate : • * • Provlded, nevertheless, that the recording and record 
of the above mentloned deeds or instruments of writing subséquent to the ex- 
piration of said ten days shall, from the date of such record, operate as no- 
tice to ail who may subsequently thereto becomé credltors or purchasers." 

We are clear in our mind that this statute required the original bond, 
for title from Mrs. Mealing to the bankrupt to be recorded ; but, how- 
ever this may be, it certainly required the transfer of the bond to the 
bank as security for Rosenthal's indebtedness to be recorded. Cer- 
tainly thèse transfers had the effect of "charging or incumbering" the 
land or Rosenthal's interest in same, and thèse transfers were also 
"mortgages or instruments in writing in the nature of a mortgage," on 
said property or Rosenthal's interest in same within the meaning of 
the South Carolina statute; such interest under the circumstances,. 
being real estate. 

[3] The first transfer, to the National Bank of Augusta, was actu- 
ally recorded, but improperly so; the last transfer, to the Georgia 
Railroad Bank, was not recorded. Section 1352 of the South Carolina 
Code provides that: 

"Before any deed or other Instrument in writing can be recorded In this 
State, the exécution thereof shall be first proved by the affldavlt of a subscrlb- 
ing witness to said Instrument, taken before some offlcer within this state 
compétent to admlnlster an oath. If the affldavlt be taken wlthout the Umlts 
of this state, it may be before a commls-sioner," etc. 

The first transfer, which was recorded, was not probated in accord- 
ance with the provisions of the South CaroHna Code, and therefore its 
record was a nullity. Watts v. Whetstone, 79 S. C. 357, 60 S. E. 703 ; 
Woolfolk V. Graniteville Mills, 22 S. C. 332. 

From the foregoing authorities, the court has therefore reached the 
conclusion that the transfers of the bond for title in question should, 
under the laws of the state of South Carolina, hâve been recorded, and 
that the record of the first transfer was a nullity, and the last transfer 
was not recorded, and, even if recorded, the record was likewise a 
nullity, because not properly probated, as required by the statute. 

[4] 2. The next question is as to the effect of the transfers not be- 
ing properly recorded. Section 3542 of the South Carolina Code, 
quoted above, provides that such instruments — 

"shall be valld, sp as to affect from the tIme of such dellvery or exécution 
the rlghts of subséquent credltors (whether lien credltors or simple credltor8> 
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or purchasers for valuable considération without notice, only wlien recorded 
within ten days from the time of sucli delivery or exécution," etc. 

Before the passage of the amendment of 1910 ta the Bankruptcy 
Act, which vested trustées with ail the rights, remédies, and powers of a 
créditer holding a hen by légal or équitable proceedings thereon, it was 
held by the fédéral courts having jurisdiction in South Carolina that 
the failure to record such instruments was to render same invalid as 
against ail subséquent creditors, and that the fund arising from the 
mortgaged property should be distributed among such subséquent cred- 
itors, to tlie exclusion of both antécédent creditors and the mortgagee. 
In re Cannon (D. C.) 121 Fed. 582; Simmons v. Gréer (C. C. A. 4th 
Cir.) 174 Fed. 654, 98 C. C. A. 408, affirming the same case in the Dis- 
trict Court, repofted in 164 Fed. 300. 

Both of thèse cases arose, however, before the passage of the above- 
mentioned amendment of 1910, vesting the trustée with the rights of 
a lien créditer. Since that amendment the Circuit Court of Appeals 
of the Fourth Circuit, which embraces South Carolina, in passing upon 
a similar question in thé case bf Townsend v. Ashepoo Fertilizer Co., 
212 Fed. 97, 128 C. C. A. 613, held that a mortgage not recorded in 
South Carolina was invalid against a trustée in bankruptcy ; the con- 
cluding sentence in the opinion being as f ollows : 

"It foUows tliat the proceeds of the property lierein involved must be dis- 
tributed among ail of the creditors of the bunlirupt without distinction." 

Judge Johnson, of the Western District of South Carolina, has re- 
cently held to the same efïect. In re M. L. B. Sturkey Co. (D. C.) 224 
Fed. 251. 

The question of whether a seal was attached to the transfers, or;not, 
is immaterial under a récent statute of South Carolina embodied in 
section 2535 of the Civil Code of that state, which provides as foUows : 

"Sec. 2535. — What Considérée Scaled Jnstrumcnt.s. — Wlienever It shall ap- 
pear from the attestation clause or from the other parts of any instrument 
in writing that it. was the intention of the party or parties thereto that said 
instrument should be a sealed Instrument, tUeiL said instrument shall be con- 
strued to be, and shall hâve the efïect of, a sealed Instrument, although no seal 
be aetually attached." 

Giving due effect to the recording statutes of South Carolina and 
to the purposes of same, the foregoing conclusions are in accordance 
with the equities of the case. It appears that the bankrupt went into 
possession of the real estate in question under the bond for title in 
question, and placed something Hke $20,000 worth of improvements 
on it, and operated a business on same, and then in efïect mortgaged 
the property to the bank as security for an indebtedness. This trans- 
fer or mortgage, however, was not recorded, so as to place the world 
upon notice of the incumbrance. Under the universal construction, 
therefore, of the statutes governing the recording of instruments, both 
in the United States courts and the fédéral courts, the failure to re- 
cord the transfers was fatal to the lien of the bank. The court is of 
the opinion, as above stated, that even before the bankrupt had paid 
up ail of the purchase money he had a substantial interest in the land. 
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and tliat the transfer of this interest at such a time as security for a 
debt should hâve been recorded. The case, however, became stronger 
against the bank when the bankrupt paid up the balance of the pur- 
chase money and thus became vested with the complète équitable title 
tû the property, and still more so when he obtained légal title to the 
property, vvhich was sufficient to vest a full, complète, and perfect title 
in him. As the matter then stood, he had title to the property, and yet 
there was an incumbrance on same (which the référée correctly held 
not to hâve been waived by the bank), and this incumbrance was net 
recorded. 

The court, therefore, holds that the référée erred in not giving the 
proper construction to the recording statute of the state of South Car- 
olina, and the order of the référée complained of is reversed and set 
aside. 



RYAN T. CAVANAGH et aL 
(District Court, S. D. lowa, O. D. September 1, 1916.) 

1. Partnership ®=»1S3(5) — Usk or Fibjc Pbopebtt — Patment or Individuai. 

Dkiits. 

The rnle of administration of the property of a partnership in tte 
courts that partneri^hlp credltors hâve a rlght to the application of the 
firm assets first to the payaient of tho firm debts does not supersede the 
rule of opération of partnership affairs that the partners can, wIth the 
consent of ail of tbem, dispose of the firm property, transfer it Into in- 
dlvidual property, or apply It to the payment of indlvldiial debts, even 
If the flrni Is Insolvent, untU the property is In the custody of the court, 
so that the use of partnership property wlth the consent of ail the 
partners to pay indlvidual debts U not a fraud in law, nor can the part- 
nership credltors complain thereof. 

[Ed. Note. — For other cases, 8e« Partnership, Cent Dig. {g 330, 331, 
833, 334; Dec. Dlg. «S=al83(5).] 

2. Bankbuptct <e=3l49 — Pabtnebship «=»179 — ^Tbustees — Kight Acquibed — 

Paktnebsuip Pkopbbtt. 

Where one partner uses firm property to pay hls Indlvidual debts wlth- 
out the consent of hls partner, the latter can recover the property and hls 
right to do so Is one whlch passes to the flrm's trustée In bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 229; Dec. 
Dig. <S=149; Partnership, Cent Dlg. §S 310, 314; Dec. Dig. ®=>170.] 

S. Partnership ©=954 — Evidence — Sufficienct. 

In a suit by the trustée of a bankrupt bank to recover assets of the 
bank applled to the payment of a debt of the cashler, évidence held to 
show that the bank was couUucted by a partnership composed of the 
cashler and hls brother. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. Jî 77, 79; 
Dec. Dig. <©=354.] 

4, Paetnership <®=>27, 52. — Contract — Implied Contract. 

l'artnershlp relations are founded in contraet, but the contract may 
be ImpUed as vvell as express, and may be established by circunistantial 
évidence as well as by direct évidence. 

[Ed. Note. — For other cases, see Partnership, Cent Dlg. §§ 29, 75, 77, 
79; Dec. Dlg. <S=>27, 52.] 

^ssFor otber casas sea same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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5. Bankeuptcy <S=>303(1) — Actions by Trustée — Burden of PROor. 

Tn an action by a trustée in bankruptcy to recover flrm assets applied 
to tiie payinent of the debt of a partner, the bunlen iis on défendants to 
prove tliat tlie payment was made with the consent of tlie other partner. 

[Ed. Note. — For otlier cases, see Banliruptcy, Cent. Dig. |§ 458, 459; 
Dec. Dig. <@=30a(l).] 

6. Partnebsiiip ®=3217(3) — Firm Assets — Application— Individual Debts — 

Consent — Evidence. 

Proof that one member of a banking partnership had permitted an- 
ottier to inanage the bank, to become deeply indebted to It, and to dis- 
pose of the banli's assets, without proof that the former knew of any 
previous sale of the bank's notes for other than bank purposes, or that he 
had knowledge of the application of the notes In controversy to the 
payment of an individual debt, does not show consent to such application. 

[Ed. Note.— For other cases, see Partnership, Cent. Dig. || 323, 330; 
Dec. Dig, <©=»217(3).] 

7. Bankruptcy >®=>149 — Rights of Trustée — Partnership Pboperty — Appli- 

cation TO Individual Debts. 

A trustée in bankruptcy, suing in the rlght of one partner to recover 
firm assets from one to whom they had been transferred in payment of 
the individual debt of another partner, Is not limited to a recovery of the 
amount recelved by the partner, though the latter had authority to sell 
the notes for firm purposes and the transaction vpas in form a sale, but 
can recover the notes still uncoUected and the amount coUected on the 
others, since equlty vvlU not consider the form, but wlU look to the sub- 
stance. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 229; Dec. 
Dig. <S=»149.] 

At Law. Action by Charles O. Ryan, as trustée in bankruptcy, 
against John A. Cavanagh, individually and as trustée, and others. 
On final hearing. Decree ordered for plaintiff. 

Kelleher & Priée, of Ft. Dodge, lowa, for complainant. 
E. J. Kelly, of Des Moines, lowa, for respondents. 

WADE, District Judge. This action is brought by the plaintifï, 
trustée in bankruptcy of the Farmers' Bank of Radcliff, lowa, and 
John E. Himmel, and Henry D. Himmel, alleged to be partners con- 
ducting said bank, having been adjudged bankrupt, and the plaintiflf 
is the trustée in said bankruptcy proceedings. He brings this action 
to recover certain promissory notes, or the proceeds thereof, which 
were the property of the Farmers' Bank of Radcliff, and which were 
transferred by John E. Himmel to the German Savings Bank of Des 
Moines, lowa, some time prior to the bankruptcy. 

It is claimed by the plaintiff that said notes were transferred by 
said John E. Himmel, one of the partners, without authority of the 
partnership or his copartner, in payment of a private debt of the said 
John E. Himmel. Insolvency of the partnership and partners is also 
alleged. 

[1] There cannot be much dispute about the law in this case. It is 
clearly and emphatically expressed by Judge Sanborn in Sargent v. 

^=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Blake, 160 Fed. 57, 87 C. C. A. 213, 17 L. R. A. (N. S.) 1040, 15 Ann. 
Cas. 58, from which I quote: 

"There are two rules of law whlch at différent tinies apply to the manage- 
ment and disposition of the property of a partnersliip: First, partners own, 
and, with the consent of eucli, hâve the right and power to sell and dispose 
of the partnershlp property, to transform it into the indlvidlial proijerty of 
«ne or more of the partners, to apply it or its proceeds to the payment of their 
indivldual debts in préférence to those of the partnership, and to malte such 
other lionest disposition of it as they deem fit ; second, in the administration 
of the property of a partnership in the courts, the ereditors of the partner- 
ship liave ttie right to the iipplication of the partnership property to the pay- 
ment of the partnership debts in préférence to the indlvidual dèbts of the re- 
spective partners; The flrst is a rule of opération, thé sec6nd a rule of admin- 
istration. The flrst governs during the opera,tlon of the partnership business 
and the disposition of the partnership property by the partners, thé second 
opérâtes during the administration of the partnership property after It is 
brought into the custody of a court. The flrst rule prevalls until by some suit 
or act the interposition pf some court is invoked to adrainister the partnership 
property, and until that time the second rule is ineffective. Before the part- 
nership property is placed in custodia legis for administration, It is not held 
lu trust for the pàyment of the partnership ereditors in préférence to the ered- 
itors of tli'e iridlvlduàl partners. The partnership ereditors hâve no lien up- 
■onlt, and nd Independent right to Its application to the payment of their 
clalms in préférence to the clainis of the ereditors of the indlvidual partners. 
Ea,ch partner, however, has the ri^t to require the partnership property to be 
appllèd to thé payment of the partnership debts In préférence to the debts 
«f the indlvidual partners, to the ënd that he may not be requlred to pay the 
former out of his Indlvidual estate. The right of the ereditors of the partner- 
ship to payment Out of tbe partnership property in préférence to the indlvid- 
ual ereditors is the mère right by subrogation or dérivation to enforce thls 
right of one of the partners after the partnership property has been plàced 
in the custody of the lavv; Until it has been so placed, each partner has ple- 
nary power at any time to release or walve thls right, ànd if each partner has 
done so and at the time the property eonies wlthin the jnrlsdiction of a court 
no partner has thls right, then no creditor of the partnership has it, for a 
stream cannot rise higher than its source." 

After citing authorities holding that partners may not, even with the 
consent of ail the partners, lawf ully appropriate partnership property 
to their individual debts, when théy and their partnership are insolvènt, 
Judge Sanborn says : , 

"The décisions in thèse and many other cases hâve been carefully consider- 
ed, but because insolvency does not deprive persous of their right to dispose 
of their property for lawful purposes, because the application of partnership 
property with the consent of ail the partners tO the payment of the Individual 
debts of the partners in préférence to those of the partnership is a lawful pur- 
posé So long as no application for the interposition of a court to adminlster 
the property is made, and the ereditors paid hâve no reasonablé cause to 
believe that a préférence is iutended, l)ecause until the partnership property 
is placed in custodia legis the rule of administration does not take effiect and 
the preferential equitles of the partnership ereditors do not attach to it ei- 
ther by way of trust or lien, and because the Suprême Court, by whose déter- 
mination this court must be guided, and the weight of modem authority 
hâve so determined, we are constralned to hold, and do décide that, when ail 
the partners consent, their application of the partnership property to the pay- 
ment of an Individual debt of a partner wlthin four months of the flllng of a 
pétition in bankruptcy, whlle the partners and the partnership are insolvènt, 
does not évidence any intent on the part of the debtors to hlnder, delay, or 
defraud the ereditors of the partnership wlthin the nieaning of section 67e ol 



ETAN V. CAVANAGH 007 

the bankruptcy law, and It is not void or voldable where the oreditor paid 
has no reasonable cause to believe that a préférence was iutended by the pay- 
ment" 

Supporting thèse statements numerous authorities are presented. 
Thèse principles were reaffirmed by the same court in Crawford v. 
Sternberg, 220 Fed. 73, 135 C. C. A. 641, and cited with approval in 
Re Baker & Edwards (D. C.) 224 Fed. 611. It is approved and dis- 
tinguished in Amundson v. Folsom, 219 Fed. 122, 135 C. C. A. 24. 

So we must proceed upon the settled doctrine that the use of part- 
nership property to pay individilal debts when the partnership consents 
does not in law constitute fraud; nor can partnership creditors com- 
plain thereof. 

[2] We must also proceed upon the settled doctrine that, where 
partnership asSets are used by one partner to pay his individual debt 
without the consent of his copartners, the nonconsenting partner has 
the right to recover the property, and in case of bankruptcy, the trus- 
tée has the same right. A trustée in bankruptcy becomes vested with 
ail the property rights of the bankrupt, and he is empowered to re- 
cover any property which the bankrupt could recover in order that 
it may be applied to the payment of his debts. 

Under the évidence in this case, there is no proof that the transac- 
tion between John E. Himmel and John A. Cavanagh was with actual 
intent to defraud creditors ; the intent of John E. Himmel wâs to meet 
the embarrassing position in which he was placed by having trans- 
ferred to the German Savings Bank certain forged paper. The in- 
tent and purpose of John A. Cavanagh was to secure payment of the 
debt or collatéral in place of the forged paper, and while the évidence 
shows that his efforts were vigorous and positive, they must be con- 
sidered in connection with the provocation which he had. 

There is no question but that the notes transferred by John E. Him- 
mel were partnership property if a partnership existed ; they were 
payable to John E. Himmel as cashier, so that Cavanagh and the Ger- 
man Savings Bank had fuU knowledge of their ownership by the bank. 
But I must assume that Cavanagh believed that a transfer of the 
notes under the circumstances would be valid in law; otherwise he 
would not hâve accepted them. 

In view of the foregoing, this case must turn upon the détermina- 
tion of two questions of fact: First, was the bank conducted by a 
partnership ; and, second, if so, did Henry D. Himmel consent to the 
transfer of thèse notes, which belonged to the bank, to pay or settle 
the private debt of John E. Himmel? 

[3, 4] As to the first, there is no question in my mind but that a 
partnership existed. Partnership relations are founded in contract, 
but contracts may be implied as well as expressed, and may be estab- 
lished by circumstantial évidence as well as by direct évidence. No 
one can follow the history of this bank and not be convinced that as 
between the brothers, Henry and John, there was a récognition of 
the fact that they were both interested in the bank, and in its profits, 
and in ils losses. There is not a word of évidence which indicates that 
the bank was an individual affair. John and Henry had represented 
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themselves for years as officiais of the bank, John as cashier, Henry 
as vice président, and later, président. By their lettèr heads upon 
which thèse titles were carried, there was a déclaration to the world 
hy both parties; that they were officers of a joint enterprise. The 
use of thèse letter heads so inscribed constituted a solemn déclaration 
by both parties that it was a joint enterprise. Placing upon their acts 
and conduct the construction which would occur to the ordinary mind, 
the bank was représentée to be either a corporation or a partnership, 
and it was not a corporation. The spécifie relations of this joint en- 
terprise may not hâve been determined, but if the bank had succeeded 
and made large profits, would any one contend that John E. Himmel 
could appropriate ail thèse profits, and that any court would sustain 
the transaction ? And in the hour of f ailure, is there any one that 
would contend that Henry D. Himmel could avoid hability under ail 
the facts, for the debts of the bank ? There are cases in which individ- 
uals are held to be partners so far as creditors are concerned, but not 
partners inter se ; but this is not such a case. It must, of course, be 
conceded that Henry D. Himmel was either a partner or an employé. 
He had devoted much time to the business of the bank ; had transact- 
ed some of its important business ; had kept some of its important 
records; but there is not a word of évidence to indicate that he was 
a mère employé. Thèse facts, together with the sworn testimony of 
both parties, leave no doubt as to the fact that a partnership existed. 

[5] It is earnestly contended that, evén if a partnership existed, 
the évidence established the fact that Henry D. Himmel consented to 
the transfer of the notes in controversy to settle the private debt of 
John E. Himmel. I cannot agrée that there is proof of his consent. 
The burden of proof is upon the défendants, and the fact of consent 
must be established by a prépondérance of the évidence ; but there 
is practically no évidence. There is évidence, of course, that Henry 
had permitted John E. Himmel to manage the bank in his own way, 
and that he had knowledge of the sale of notes by John; but there 
is no évidence that I recall showing that, at any previous time, notes 
belonging to the bank had ever been transferred for any except bank 
uses ; nor is there évidence which establishes that at any time John 
E. Himmel used the assets of the bank directly to pay his debts. It 
is true that he used the money of the bank, but it was charged up upon 
the bocks as an overdraft. 

[6] It is true that Henry permitted the business of the bank to be 
run in a most reckless v/ay, and permitted John E. Himmel to be- 
come deeply involved in debt to the bank, but consent to a transaction 
of the kind in suit cannot be established by such évidence. There 
is no élément of estoppel based upon a long course of conduct be- 
tween the parties, nor is it claimed that Cavanagh, or the German 
Savings Bank, proceeded upon the assumption that John had power 
to use the notes of the bank for his own individual purposes, based 
upon any previous transactions, of which Cavanagh or the bank had 
knowledge. 

To establish the consent of a copartner to the use of firm property 
for individual purposes, it should appear that the copartner had 
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knowledgë àl the spécifie transaction. He may hâve consented to 
previous; use of bank assets for individual • purposes, but except as 
in certain cases estoppel might arise, which is not ■présent in this 
case, there should be actual consent to the particular transaction. A 
partner might consent to the use of a certain amount by his co- 
partner for a spécifie private purpose. This. consent might' dépend, 
to a considérable extent, upon the condition of the afifairs of the 
partnership and its ability to take Care of its customers and its créd- 
iter s, and the partner certainly should hâve the opportunity of con- 
sidering the amount of the assets to. be taken — rthe purpose to' v^rhich 
they were to be applied, and the condition of the partnership busi* 
ness at the time with référence to the payment of partnership lia- 
bilities. 

This question is not only important in this case, but it is important 
in ail partnership transactions. Opinions of courts are not only for 
the benefit of counsel, but are intended as a guide to business men in 
the transaction of their business affairs, and it would be a dangerous 
doctrine to hold that one partner, without the consent of his co- 
partner, could divert the assets of the firm to the payment of his 
individual creditors, without at least conferrihg with his copartners 
upon the subject; and it would be a dangerous doctrine to permit 
the transaction to.be sustained, simply because, during a long course 
of dealings, the nonconsenting partner had shown his confidence in 
his copartner by permitting him to hâve f uU charge of the business. 

A large part of the business of the world is transacted by partner- 
ships, and men would hesitate to enter a partnership if a copartner 
could legaliy deprive the partnership of its assets for private use, 
without, Consulting those jointly interested with him in the owner- 
ship of the property. 

It follows from the foregoing, that the plaintiff is entitled to fol- 
low and recover the partnership property, wrongfully diverted. 

[7] Counsel contend that there was in fact a sale of thèse notes, 
and that John E. Himmel had power to sell the notes, and that the 
défendants cannot be held liable beyond the amount for which he 
agreed to sell them. It is true that there was a sale in form, but 
courts of equity do not consider forms ; they consider substance. 
They do not consider the question as to how the thing was done, 
but they consider what was done, and the motive and the intent of 
the parties in doing it. As Judge Hook said in Amundson v. Fol- 
som, supra: "It is too narrow a view to regard each step in the 
transaction separately and independently." He further says: "It 
is not always safe to venture a prohibited course on a mosaic of 
sound, but unrelated, rules of law." What was actually done by 
John E. Himmel, was to take thèse notes, and through the transac- 
tion with the German Savings Bank, pay his personal debt. Counsel 
say he had authority to sell the notes of the bank. This is too broad 
a statement. He had only authority to sell the notes of the bankj for 
the bank, and in the transaction of the business of the bank. 

I cannot concède that, if John E. Himmel took $10,000 worth of 
notes out of the bank, and sold them to a party who knew that the 
238 F.— 39 
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sale was for private purposes for $5,000, and retainéd the money, 
the other partner would be compelled to resort to an action 
against him to recover the $5,000. He would hâve a right to recover 
the notes, because thè whole transaction was without authority. An 
employé of a bank may hâve power to sell the notes of the bank, but 
it would not be contended that if he sold them for his own private 
use, and the purchaser knew that he was selling them for his own 
private use, that the bank would be limited to an action against him 
to recover the money. 

"It is too narrow a view to regard each step in the transaction" 
with the Germàn Savings Bank. The bank by thèse différent steps 
acquired the notes whichwere the assets of the bank, whieh John E. 
Himmel had no power to deliver to them under the circumstances. 
Thèse assets in equity still belong to the partnership' and to the trus- 
tée in bankruptcy now representing the partnership. In so far as 
they hâve been collected, the prdceeds thereof belong to the trustée. 

Now, I am not sure that I hâve a clear idea of the exact amount 
which the plaintifï is still entitled to recover. He is entitled to re- 
ceive the notes still uncollected, and the proceeds'of those collected> 
and I hâve no doubt that counsel can agrée inpreparing the decree, 
upon this amount. 

Now, as to the parties liable, under my view of this case, John A. 
Cavanagh ; is not personally liable, but he is liable as trustée : of the 
Germah Savings Bank, to a decree directing him, as such trustée, to 
turn over any part of the assets that may be in his hands. 

I do not remember -whether the German Savings Bank has been 
fully dissolved and out of business; if not, it is liable to the extent 
of any assets held by it, though, as I understand the record, it has 
no assets — ail its assets having passed either to the Des Moines Na- 
tional Bank, or to John A. Cavanagh, trustée. If any of thèse as- 
sets passed to the Des Moines National Bank, it is liable to the ex- 
tent of the assets so received, and in this connection it cannot make 
any différence that the money was applied upon the indebtedness of 
the Enamel Company; nor do I consider the Enamel Company dlrect- 
ly liable to the plaintiff herein. It is a proper party in order that it 
may be bound by this adjudication, and in order that the debts which 
they owed to the bank, which were canceled by the application of 
the proceeds of the notes, may be reinstated, and the court will hold 
jurisdiction in order to complète ail the equities of ail the parties 
herein. 

I apprehend there will be no difficulty in the préparation of a decree 
which will insure a retum of thèse assets, if the conclusions of the 
court are correct, and to this end the matter of préparation of the 
decree is submitted to counsel, in the hope that a form may be agreed 
upon which will protect the rights of ail parties. If not, I will hear 
the parties further upon the terms of the decree. 

Any decree entered will reserve proper exceptions. 
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SABINE HARDWOOD CO. r. WEST LUMBER CO- et aU 

(District Court, B. D. Texas. December 11, 1016.) 

1. COTIKTS <®=»509 — JUBISDICTION — FEDERAI, AND StATK Cot'RTS. 

The fédéral District Court has no appellate jurisdiction over a state 
District Court, and must respect a decree entered by tlie latter court vvlth- 
In Us jurisdictlon. 

[Ed. Note.— For other cases, see Courts^ Cent. Dlg. f§ 1364-1371; Dec. 
Dig. <Ê=»509.] 

2. VENDOE AND POBOHASEB <©=>227, 229(6, 7)-^ENTRY OF JUDQMENT — MiSTAKB — 

KoTICffi. 

The attorney for a party in a suit to détermine tlie title to land, In 
whîcji a judgment by agreement was rendered, but tlie entry thereof by 
mistake mlsstated tlie lengtli of one of the boundarles, as a matter of 
fact as well as by légal presumption, liad notice of tlie mistake, and pur- 
chased the land frpm bis client subject to the rlglit of tlie other party to 
tave a judgment entry corrected. 

[Ed. Nûte. — For other cases, see Vendor and Purchaser, Cent, Dig. S§ 
474,487; Dec. Dig. <g==>227, 220(S, 7).] 

3. JtTDOMENT lS==5306— EnTBT COBBECTION MiSTAKB.; 

The entry of a Judgment is a mlnisterial act of the clerk, and cannot 
affect the judgment as rendered by the court; which is a judicial act, and 
therefore Rev: St. Tes. 1911, art 7758, providing that any -final Judgment 
rendered in any action tor the recovery of real estate sbould be conclusive 
as to title or right of possession, and does not prevent the correction of a 
mutuàl mistake in the entry of the judgment, whereby the land was 
déscttbed differently than ih the judgment as rendered. 

[Ed. Note.— ^For other cases, seè Judgment, Cent. Dlg. | 598; Dec. Dlg. 
<S=»306.] 

In Equity. Suit for partition by the Sabine Hardwood ' Conipa,ny 
against the West Lumber Company and others.| I>ecree pntered, deter- 
mining a disputed boundary adversely to plaintifï's claim. 

W. I?.: Gordon and Thos. J. Baten, bothof Beaumont, Tex., for com- 
plainant. . 

, Qrgain, Butler & BoHnger, of Beaumont, Tex., and Baker, Botts, 
Parker & Oarwood, of Houston, Tex., for défendants. 

RUSSEIvL, District Judge, This controversy originally arose in the 
state court, and involved the title to the J. D. Nash survey of land. 
The plaintifï in that suit was Annie T. Lomax, and one of the défend- 
ants was H. P. Weir, through whom the plaintiff in this suit, Sabine 
Hardwood Company, claims. One of the controversies between the 
parties to the suit in the state court was the length of the lines of the 
Nash league, one of the parties contending that the south Unes should 
be 5,000 varas in length, and the other party contending that those 
lines should be only 4,480 varas in length. To state this matter differ* 
ently, one of those parties contended that the southwest corner of the 
Nash was on tiie east bank of Menard creek, and the défendant H. P. 
Weir contended that that corner should be 520 varas west of Menard 
creek. The parties to the state court suit finally agreed upon a judg- 
ment by which what was known as the Garvey survey of the Nash 

^saToT other casw >•« lune topie A KEY-NITMBBR In ail K*]r-Numbarta DlgMta * Intimaa 
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was adopted, and was agreed to be made the judgment of the court. 
The Garvey survey fixed the southwest corner of the Nash on the 
east bank of Menard creek, and fixed the length of the south lines 
at 4,480 varas. H. P. Weir was a party to that suit, and W. D. Gor- 
don was his attorney at the trial, and the agreement I hâve mentioned 
was executed by W. D. Gordon, as the attorney for H. P. Weir. The 
state district court of Polk county adopted the agreement of the par- 
ties, and thereupon, on December 4, 1911, rendered a judgment, which, 
among other things, fixed the southwest corner of the Nash on the 
east bank of Menard creek and estabHshed the length of the south 
lines at 4,480 varas. W. D. Gordon not only executed the agreement 
above referred to as the attorney for his client, H. P. Weir, but Mr. 
Gordon was présent at the rendition of the judgment and hàd knowl- 
edge of its terms. 

In the entry of the judgment the south lines of the Nash were, by 
mistake, stated to be 5,000 varas instead of 4,480 varas, as agreed 
upon and as actually established by the court in the judgment of De- 
cember 4, 1911. In May, 1912, the défendants affected by the judg- 
ment of December 4, 1911, discovergd the mistake in the judgment en- 
try, and at once brought a proceeding to correct it. At the time this 
proceeding to correct the judgment entry was brought the plaintiff 
hère, Sabine Hardwood Cortipany, had not acquired title to the land, 
and when the défendants brought that suit to correct the judgment 
entry, they filed a lis pendens, under the Texas statute, and the Sabine 
Hardwood Company acquired the land with such notice as the lis 
pendens statute visited upon it. 

In the trial of this proceeding to correct the judgment entry the 
state court rCndered a judgment, finding that the judgment rendered 
by the court, on December 4, 1911, fixed the southwest corner of the 
Nash on the east bank of Menard creek, and established the length of 
the south Hnes at 4,480 varas. The court further found that by a 
mutual mistake of the parties the length of those lines was misstated 
to be 5,000 varas, and the court thereupon ordered the judgment en- 
try to be corrected so as to conform to the judgment actually rendered 
as abpve stated. H. P. Weir, through whom the Sabine Hardwood 
Company claims, was a party to that proceeding, and appealed from 
this last described decree of the State court, and the said decree was 
affirmed by the Texas court of Civil Appeals. See Weir v. W. T. 
Carter &Bro., 169 S. W. 1113. 

[1] Now, this court is not vestèd with appellate jurisdiction over 
the stàte district court of Polk county. That tribunal was a court 
of compétent jurisdiction to render the decree referred to, and that de- 
cree must be respected hère. The judgment of the state court estab- 
lished the facts as above set out. 

The day after the rendition of the judgment of December 4; 1911, 
in the state court, W. D. Gordon purchased the intetest ai his client; 
H. P. Weir, in the land in controvei-sy, and received from him a coii^ 
veyaricë ift writing. That instrument, according to its terms, assigned 
and transferred to W. D. Gordon ail the estate and interest which H. 
P. Weir had in the Nash survey, and then proceeded to récite that. 
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at some future day, Weir would make such further conveyance as 
might be necessary. The conveyance to Gordon from Weir makes 
no attempt to describe the land. I call attention to the fact that this 
instrument only conveys the interest and estate which Weir had in 
the land, and that that interest, as fixed by the judgment rendered 
in the state court, was the interest which Weir had in the land with the 
south lines of the Nash established as being 4,480 varas long. The 
conveyance from Weir to Gordon was executed on December 5, 1911, 
more than five months before the proceeding to correct the judgment 
entry was filed. 

H. P. Weir was made a party to the proceeding to correct the judg- 
ment entry, but W. D. Gordon was not made a party. However, he 
was présent at the trial of that proceeding, and conducted the examina- 
tion of the witnesses and participated in the argument of the case. 
There is a sharp controversy hère as to whether Gordon appeared 
at that trial as amicus curiœ, or as one of the défendants, ând much 
évidence has been submitted on this issue. I find it unnecessary to 
décide the question of the capacity in which he appeared, because I 
am of opinion that another légal principle, which is not at ail in dis- 
pute, is determinative of his rights. 

[2] Gordon was the attorney for Weir in the original suit in the 
state court, in which the judgment was rendered on December 4, 1911. 
Gordon, on behalf of Weir and as his attorney, executed the agree- 
ment on which that judgment was based. He, both as a matter of 
fact as well as by légal presumption, had fuU knowledge that in the 
judgment entry there was a mistake, in stating the south lines of the 
Nash at 5,000 varas, and that the judgment actually rendered fixed 
the length of those lines at 4,480 varas. Therefore, when he took the 
conveyance of the interest and estate which Weir had in the land, he 
took it subject to the right of the parties at interest to hâve that judg- 
ment entry corrected so as to conform to the judgment actually ren- 
dered. Of course, the Sabine Hardwood Company, bought with notice, 
because it purchased after the 'lis pendens notice had been properly 
filed. 

[3] The second proceeding in the state court was not a proceeding 
to reform a judgment, but to correct a judgment entry. An inspec- 
tion of the pleadings in that case shows this to be the fact, and the 
Texas court of Civil Appeals took this view of the case. In the open- 
ing statement of the case by Judge Pleasants he says: 

"This suit was brought by the appellees agalnst appellants to correct the 
entry of a judgment by agreenient rendered by the district court of Polk coun- 
ty on December 4, 1911, in cause No. 4055 on the docket of sftld court, styled 
Annie T. Lomax v. William Oarllsle & Co. et al." 

The décision which I will make in this case is based upon the dis- 
tinction which must be drawn between a judgment entry and the judg- 
ment rendered. Ordinarily the judgment rendered and the judgment 
entry correspond, but they do not necessarily correspond, and they 
may widely differ. Where such différences do exist the judgment actu- 
ally rendered must prevail over the judgment entry, because the former 
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is the judicial finding of the court, while the latter is but the minis- 
terial act of the clerk. 

Mr. Gordon has called my attention to article 7758 of the Revised 
Statutes of Texas, having référence to the conclusive efïect of judg- 
ments in cases of trespass to try title. The language is: 

"Any final judgment rendered in aby action for tt>e recovery of real estate 
hereafter commenced shall be conclusive as to the title or right of possession 
establlshed in such action upon the party against whom it is recovered," etc. 

This statute, by its terms, relatés to judgments rendered, and cer- 
tainly cannot be invoked in favor of one who isclaiming' under a judg- 
ment entry made by mutual rni^take atid incorrect, and who took his 
title with knowledge that the judgment entry did not express the judg- 
ment aetuaily rendered by the court. 

I.haye ipade a hasty examination of spme of the authorities to show 
that therç is. a distinction to be observed by the courts hetAyeep' the 
eptry of a judgment and the judgment rendered. I hâve had occa- 
sion to coqsult "Black on Judgments," and I find the same question 
discussed in Cyc, and therefore I read one or two excerpts froni the 
23d Vol. of Cyc. because the same propositions are stated with mpre 
terseness and with equal clearness. At page 835, this language is 
used : , : 

"The reiidition of a judgment is the judicial act of thê court in. Rronouuc- 
ing the sentence of the law upon the factsin controversy as ascertained by 
th'e pleadlugg and verdict. Thé entry of a judgment is a ministerial act, 
wh'ich coiyists In spreading it upon the record or writing It at large in a dock- 
et or cther, officiai book. As betw.eèn the parties a judgment duly rendered Is 
valid and efCective, although not entered; that is, the neglect or tailure of 
th^e clerk tô! ijiake a projier entry of the judgment, or his defective, or inaCr 
ctirate entry 6t it, will not deprive it of the, force of a Judiclài décision. 8tlll 
a Judgment is not complète and perfect for ail purposes unt'il it' has beeu 
duly entered. Thus, until entered, it cannot create a lien upon the land of the 
debtor such as to, affect tliird parties or support a claim of res judlcata or 
former adjudication,. As it is the duty of clerks of courts to enter the 
judgments' of the courts, it will be présuiçed, in ai<l of a Judgment, that this 
duty was performed, when the dockets or records hâve tieeu lt>st or destroyed, 
especially after the lapse of a considérable perlod of time." 

Now, on page; ,866 I find this knguage: ; 

"An araejudment or correction may be allowed at any time, wheré the Judg- 
ment as'eritéred does not correspond with the judgment as aetuaily rendered. 
or with the Intention and understanding of the court In regard to its form or 
terms. The power of amendment niay be employed to strike out surplusage 
or matter improperly included in the Judgiueiit, to correct wrong : récitals, to 
change the form of the Judgment to niuke it correspond with tlie.facts of its 
rendltlon ; at^d it may be employed to relieve the judgment of amblgulty, or 
to make it conform to the verdict, where by niistake it has beèn enteretj in 
terms différent therefrom. And so the court may aniend its record by trans- 
ferring the proceedings to the proper suit when by mistake they hâve been 
flied in a suit to wliich they do not belong." 

I read again from page 874 : 

"If, tn conséquence of a clérical error or miscalculation on the part of the 
clerk of the court, the auiount of the recovery in a judgment is stated at a 
wrong sum, the entry may be amended to conform to the truth. So an amend- 
ment may be niade where the amount of the judgment is in excess of that 
claimed by the plaintifC in his pleadlngs, or greater than the sum found by 
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the verdict or ordered by the court, or larger than the amount whlch limits 
the jurisdiction of the court, or excessive In conséquence of the f allure to al- 
low proper crédits, although not where the excess of the judgment is due to 
!in errer of law, as where It is greater than the évidence will support, unless 
In that case plaintilï remlts the excess." 

On page 883 I find this language : 

"The amendment or correction of a judgment relates hack to the original 
judgment and becomes a part of it and makes the judgment of the same effect 
as if the defects or mlstakes on account of which it veas amended had never 
existed. But it does not make a new judgment or confer any new or addl- 
tional rights. Where a party applies for and obtains an amendment of 
the judgment, he thereby waives ail erroneous rullngs of the court preceding 
the judgment. An amendment of the judgment will not be allowed to préju- 
dice the rights of third persons, such as subséquent judgment creditors, pur- 
chasers, or mortgagees, who hâve acqulred interests of value, unless they have 
taken with notice, or where the amendment is made at the same term at 
which the judgment was rendered. The order allowlng an amendment should 
contaln a saving of the intervening rights of third persons, but the law will 
make this réservation whether it is expressed or not." 

The question for me to consider is, Was this proceeding an eflfort 
to correct an error of law in the original judgment, or was it an ef- 
fort to correct the judgment entry. The parties in the whole of this 
litigation have viewed it, and considered it, and acted upon it, as a 
matter in which it was attempted to correct the judgment entry; and 
the Court of Civil Appeals, in passing upon the question in the first 
paragraph of the opinion, declared that the purpose of the suit was 
not to correct the judgment, but to correct the judgment entry. It is 
true as a matter of fact that in 95 per cent, of the cases brought in 
courts of record that the clerk is the man who enters the judgments 
and is responsible for their entry. But if he makes a mistake in the 
entry, can it be said that the judicial act of the court can be controlled 
by the ministerial act and mistake of the clerk? Certainly not! Take 
the judgment entered in the state court on the 8th day of July, 1913. 
The charge of the court submitted this case upon spécial issues, and 
the jury, after hearing the argument of counsel thereon, retired in 
charge of the proper officer and thereafter on, to wit, the 8th day of 
July, 1913, returned into court a verdict upon the spécial issues as 
f ollows : 

"Question No. 1. Did or dld not the parties in that conférence preceding 
the writing of the decree in the case of Annie T. Lomax v. William Carlisle & 
Co. :et al. verbally agrée to adopt the Garvey Une as the boundary in the set- 
tlement of that suit'' Let your answer to this question be that they did or did 
not." 

The jury answered that question by writing their answer at the 
bottom of the question saying, "They did." There is no pretense but 
that it was a judgment by agreement. There is not a scintilla of con- 
troversy in the testimony but that it was a judgment by agreement. 
In my view of the law I am bound by that judgment. The jury found 
that the parties agreed verbally to adopt the Garvey Unes as the bound- 
ary lines of the Nash league. I say I am bound by it because the jury 
found it and the court entered a judgment on it which was appealed 
and affirmed and a writ of error refused. The next issue submitted 



618 233 FBDEBAL UEPORTEB 

to the jury was whether or not the f ailure of the parties in the prépara- 
tion pi the decree in the case of Annie T. Lomax v. William Carlisie 
et âl. to insert the description of the Nash survey as surveyed by A. 
8. Garvey was the resuit of a mutual mistake, and thç jury answered 
that it was a mutual mistake. 

The situation was that on December 4, 1911, thèse parties agreed 
that the Garvey lines should be descriptive of the Nash league, and 
uppp, that the court rendered a Judgment that the Garvey lines should 
be the description of the Nash league, and in the entry of that judg- 
ment which the court rendered the parties made a mutual itlistaice by 
which the line in question was stated to be 5,000 varas when it should 
hâve beep 4,480 varas. The court, having held that to be the agree- 
ment, proceeded to correct the entry of the judgment. At the time the 
original decree was rendered on December 4, 1911, Mr. Gordon did not 
oWn any of the Nash league, but the proof shows beyond controversy 
that he was présent when the judgment was rendered, participated as 
the attorney for Weir at that trial, and under every presumption of 
law and fact must be held to hâve known that it was rendered for the 
proper figure, though entered for one différent in amount by mutual 
mistake. Therefore when he took as purchaser he took with notice, 
and was bound by the judgment as rendered, and must stand by the en- 
try as corrected. There is no question but that plaintilï had notice be- 
cause it bought from Mr. Gordon after the proceeding was filed. I, 
therefore, find that I am bound by the judgment as rendered on De- 
cember 4, 1911, and incorrectly entered on that date and afterwards 
perfected by a correct entry on July 8, 1913. I direct the entry of the 
decree in this case according to thèse views. 



CENTRAT; COXSTIMEKS' CO. OF NEW JER.SEY v. ATTSTIN et aL 

(District Court, N. D. Alabanm, S. D. December 19, 1916.) 

No. 293. 

1. Injunction iS=>105(]) — Subjects of Relief — Cbiminal Pbqceedtno. 

The gênerai rule that equlty cannot eiijoln crlmlnal proceedings Is sub- 
Ject to exceptions, where a party to a pendlng suit In equity Institutes 
crlminal proceedings to try the rlght In issue there, or where property 
rights are involved and equlty intei-feres to protect them and prevent a 
niultipUclty of sults. 

fEd. Note. — For other cases, see Injunction, Cent. Dlg. S 178 ; Dec. Dlg. 
<S=>105(1).] 

2. Courts ig=>508(T) — Enjoinino Cbiminal Proceedings. 

Under Rev. St. § 720, prohlbltlng fédéral courts from enjolnlng pro- 
ceedings in the State court, except in ald of bankruptcy proceedings, and 
Const. Anierid. 11, deprlvlng the fédéral courts of Jurlsdictlon in cases 
where a state is a défendant, a fédéral court of equity cannot enjoin crlm- 
lnal proceedings Instltuted by ofBcers of the state, unless the otlicers are 
actlng under a state statute which Is invalid because in conflict with the 
fédéral Constitution, since, if the statute is valid, it is the state which is 
actlng through its offlcer, and therefore an Injunction will not issue to 
restrain a prosecutlon under a valid statute prohibltlng the sale of in- 
toxlcating liquor for the sale of llquor claimed to be nonlntoxicating, 

^c=>For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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though there may be a multiplicity of such proceedings and thcy In- 
directly affect property rlghts. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. { 1429 ; Dec. Dig. 

<3=>50S(7).] 

3. Courts <S=>366(27) — Rulks of Décision — State Décision — Cbiminal Stat- 

UTES. 

The Interprétation of the criminal statutes ot the state Is a matter with- 
In the exclusive jurisdlction of the state courts, and the fédéral courts fol- 
io w the Interprétation of the state court of Inst resort in such matters. 

[Fa\. Note. — For other cases, see Courts, Cent. Dig. § 957; Dec. Dlg. 
<@=»3(J0(27).] 

In Equity. Suit by the Central Consnmers' Company of New 
Jersey against Conrad W. Austin and others. On motion for tempo- 
rary injunction. Motion denied. 

Emmet O'Neal and Forney Johnston, both of Birmingham, Ala., and 
R. B. Evins, of Greensboro, Ala., for plaintifï. 

Hugo L. Black and S. D. Weakley, both of Birmingham, Ala., for 
défendants. 

GRUBB, District Judge. The motion for a temporary injunction 
présents this question upon the threshold: Will a fédéral court en- 
join criminal proceedings in a state court, instituted to enforce a 
valid state law, or a state officer from instituting such proceeding 
in a state court, even where the enforcement of the state law will 
indirectly affect property rights and in order to prevent a multiplic- 
ity of suits? 

[1, 2] The gênerai rule is that equity has no jurisdlction to enjoin 
criminal proceedings. It is concedly subject to exceptions. Oije is 
where a party to a suit already pending in equity institutes criminal 
proceedings to try the right in issue there. Another is where prop- 
erty rights are involved in the criminal proceedings, and a court of 
equity interfères to protect them and to prevent multiplicity of suits 
and penalties. Thèse limitations apply to the jurisdlction of courts 
of equity generally. To the jurisdiction of fédéral courts of equity 
to restrain criminal proceedings in a state court of compétent juris- 
diction another limitation applies. Section 720, Revised Statutes, 
prohibits fédéral courts from enjoining proceedings in a state court, 
except in aid of bankruptcy proceedings, and the eleventh article of 
amendment to the fédéral Constitution deprives the fédéral courts of 
jurisdiction in cases where a state is a défendant. 

As applied to fédéral courts of equity, the exception to the gên- 
erai rule that equity cannot enjoin criminal proceeding brought or 
to be brought in state courts is as f ollows : That where the proceed- 
ings are instituted to enforce an unconstitutional state statute, ând 
property rights are involved in its enforcement, or to avoid a multi- 
plicity of suits, or the récurrence of severe penalties, such an injunc- 
tion will lie. As expressed in the case of Shavraee Mills v. Temple (C 
C.) 179 Fed. 517, the ruleis: 

"A Mil in equity, in which the writ of injunction can Issue to enjoin the 
enforcement of a criminal or pénal statute, Is ailowabie only when: (1) Such 

^(=>For other cases see same toplc & KEY-NUMBBR In ail Kay-Numbered Digests & Indexe* 
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statute Is unconstitutional or otherwlse Invalid; (2) In the attêiHpt ta en- 
force such Invalid statute, rlghts of property are Invaded and trampled on ; 
or (3) tlie often repeated attempts to enforce such Invalid statute créâtes a 
multiplicity of actions, whlch are of themselves oppressive." 

The unconstitutionality of the state statute conditions each of the 
three requisites to jurisdiction. In the case of Wiseman v. Tanner 
(D. C.) 221 Fed. 694, the exception is thus expressed: 

"The gênerai rule that equity will not enjoin crlminal proceedings Is sub- 
ject to an exception where property rights will be destroyed by criminal 
proceedings under an unconstitutional or invalid statute." 

In the case of Nolen v. Riechman (D. C.) 225 Fed. 812, 817, the 
court, ref erring to the exception, said : 

"It must be conceded that thls doctrine is an exception to the gênerai rule 
(In re Savi^yer, 124 U. S. 200, 210. 8 Sup. Ct. 482, 31 U Ed. 402)-, and yet 
the exception is so flrmly established in the fédéral practice that no useful 
purpose would be served by pausing to trace Its origin. The reason for the 
exception, where applicable, is the constitutional invalidity of the statute, 
and, consequently, the absence of lawful power to impose or enforce the par- 
ticular exactions or restrictions which would resuit In irréparable loss to the 
complaining party. Philadelphla Co. v. Stlnison, 223 U. S. 605, 621, 32 Sup. 
Ot. 340, 56 L. Ed. 570. The contention made hère that the court is without 
jurisdiction to consider the statute overlooks the feature of plaintlff's case 
whlcli challenges the constitutional validlty of the statute." 

In the case of Evànsville Brewing Co. v. Excise Commission (D. 
C.) 225 Fed. 204, 205, the court said: 

"There is an equally well settled exception to the gênerai rule, viz. when the 
injunction is sought to restraln criminal prosecutions, which would resuit 
In the invasion of the rights of property through the enforcenient of an un- 
constitutional law, to the irréparable injury of the plalntiff." 

In the case of Lusk v. Dora (D. C.) 224 Fed. 650, the court said : 

"The Jurîsdictlon of a court of equity to restraln the enforcement of a 
municipal orflinance by criminal prosecutions, void because violative of the 
fédéral Constitution, because of its unreasonableness, is undoubted." 

In the case of Arbuckle v. Blackbum, 113 Fed. 616, 625, 51 C. C. 
A. 122, 131 (65 L. R. A. 864), the Circuit Court of Appeals for the 
Sixth Circuit said: 

"We are now deallng wlth an officer of a state proceeding under a valld 
law of the state, aud whose error lies in wrongf ully construing the statute 
.so as to include the complainant's product. To entertaln the bill in thls as- 
pect would be to subvert the administration of the criminal law, and deny the 
rlght of trial by jury, by substltuting a court of equity to inqulre into the 
commission of offenses where It would hâve no jurisdiction to punish the par- 
ties if found gullty. It would be the extension of equity jurisdiction to 
cases where prosecutions in state courts by the state offlcers are sought to be 
en jolned, wlûi a vlet? to determinlng whether they shall be allowed to pro- 
ceed under valid statùtes in the courts of law. We think this an enlargement 
of I the jurisdiction opposed to reason and authorlty. It is claimed, however, 
that concedlng that a court of equity cannot enjoin the prosecution of crimi- 
nal offenses, as a gênerai thing, the rule Is différent when property rights are 
Involved; and we are cited to cases holding that equity bas jurisdiction to 
enjoin acts likely to be destructive of property rlghts, although the acts 
complained of constltute infractions of the criminal law. This is qulte a 
différent propesition from enjoining criminal proceedings alleged to be Indl- 
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rectly destmctne of property lights. Many crimlnal prosecutlons may alïect 
the property of the person accused. A property may be greatly injured by 
the wrongful and unfounded charge that it Is used for Immoral purposes. 
Such prosecution may destroy its rental value and prevent Its sale, yet a 
court of equlty could not usurp the right of trial which both the statç apd 
the accused hâve in a comnion-law court before a jury. Every citizen must 
submit to such accusations, if lawfiiUy niade, looking to the vindication of 
an acquittai aud such remédies as the law afEords for the recovery of dam- 
ages. It is often a great hardship to be wrongfully accused of crime, but it 
is one of the hardships which may resuit in the exécution of the law, against 
which courts of equity are powerless to relieve." 

In the case of Hàrkrader v. Wadley, 172 U. S. 148, 169, 19 Sup. Ct. 
119, 127 (43 L. Ed. 399), the Suprême Court said: 

"No case can be found where an Injunction against a state offioer has 
bfeen upheld where It was conceded that such officer was proceeding under a 
valid state statute. In the présent case the commonwealth's attomey, in the 
prosecution of an indictment found under a law admittedly valid, represent- 
ed the state of Virginia, and the) injunctlons were therefore in substance 
* * * against the state. In proceeding by indictment to enforce a crimlnal 
.statute the state can only act by officers or attorneys, and to enjoin the lat- 
ter is to enjoin the state. As was said in Ile Ayers, 123 U. S. 443, 497 [8 Sup. 
Ct. 164, 31 L. Ed. 210]: 'How else can the state be forbidden by judicial 
process to bring actions iu its name, except by constraining the conduct of its 
offlcers, its attorneys and its agents? And if ail such officers, attorneys, and 
agents are personally subjected to the process of the court, so as to forbid 
their acting In its behalf, how can it be said tliat the state itself is not sub- 
jected to the jurisdiction of the court as an actual and real défendant?' " 

Thèse cases show that, in fédéral courts of ecjuity, the exception to 
the want of jurisdiction to enjoin criminal proceedings in state courts 
has the additional limitation that the criminal proceeding must hâve 
been instituted to enforce a state statute or municipal ordinance alleged 
to be in conflict with the fédéral Constitution and invalid. The reason 
for the additional limitation is manifest. If the state officers, sought 
to be enjoined, are proceeding under a valid statute of the state, they 
represent the state, and a suit to enjoin them is a suit against the state 
vi^ithin the meaning of the Eleventh Amendment to the Constitution. 
On the other hand, if the proceedings are to enforce an unconstitu- 
tional statute or ordinance, the persons seeking to enforce it on behalf 
of the state are not considered as representing the state, but act as 
individual wrongdoers, and a suit to enjoin them is therefore held not 
to be a suit against the state. 

This is the distinction between the holding in the cases of Hàrkrader 
V. Wadley, 172 U. S. 148, 19 Sup. Ct. 119, 43 L. Ed. 399, and of Ar- 
buckle V. Blackburn, 113 Eed. 616, 51 C. C. A. 122, 65 C. C. A. 864, 
on the one hand, and Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 
52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764, and cases fol- 
lowing it, on the other. In the former the law attempted to be en- 
forced was admittedly a valid one. In the latter the law was assailed 
as contrary to the Fourteenth Amendment to the fédéral Constitution. 
In the case of Hàrkrader v. Wadley, 172 U. S. 169, 19 Sup. Ct. 127, 43 
L. Ed. 399, the Suprême Court said that no case could be found "where 
an injunction against a state officer has been upheld, where it was con- 
ceded that such officer was proceeding under a valid state statute." 
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This îs so because, if the officers sought to be enjoined were enforcing 
a valid state statute, they would, in so doing, represent the state, and 
a suit to enjoin them would be a suit against the state. No case has 
been cited to the court in which a fédéral court of equity has enjoined 
state officers from enforcing a valid state statute. The cases of Ar- 
buckle V. Blackburn and Harkrader v. Wadley hold expressly to the 
contrary, and the other fédéral cases cited, in expressing the exception 
to the rule as applicable to the fédéral courts, limit its application to 
cases of unconstitutional state statutes or void ordinances. The case 
of Truax v. Raich, 239 U. S. 33, 36 Sup. Ct. 7, 60 L. Ed. 131, L. R. A. 
1916D, 545, was such a case, and the Suprême Court, in stating the rule 
and exception, said: 

"It Is also settled that while a court of equity, generally speaking, has 'no 
jurisdiction over the prosecution, the punishnient or the pardon of crimes or 
misdemeanors' (In re Sawyer, 124 U. S. 200, 210 [8 Sup. Ct. 482, 31 L. Ed. 
402]) a distinction obtains, and équitable jurisdiction exists to restraiu 
crimlnal prosecutions under unconstitutional enactments, when the prévention 
of such prosecutions is essential to the safeguarding of rlghts pf property." 

The case of Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. Ct. 
340, 56 L. Ed. 570, was a suit to enjoin the Secretafy pf War from 
performing acts, under color of an act of Congress, but in excess of 
the authority conferred by it on him, and was not an attempt to enjoin 
the enforcement of a state statute or a municipal ordinance by state 
officers. The inhibition of the Eleventh Amendment and of section 
720, Revised Statutes, had therefore no application to the facts of that 
case. 

[3] In this case, for the purposes of this motion, it is conceded that 
the state law was valid. The complaint is that the state solicitor was 
wrongfully construing it to apply to a nonalcoholic beverage. The 
solicitor was the law officer of the state, and in enforcing a valid law 
of the state represented the state, and a suit to enjoin him from so 
doing is a suit against the state. This is none the less true because he 
is charged with having misconstrued the valid statute. Arbuckie v. 
Blackburn, supra. The interprétation of the criminal statutes of the 
state are matters within the exclusive jurisdiction of the courts of the 
state, having criminal jurisdiction, original and appellate; certainly so 
far as it concerns the jurisdiction of fédéral equity courts. The fédéral 
courts follow the interprétation of the state court of last resort in 
such matters. 

If fédéral courts of equity could interfère with state courts of com- 
pétent criminal jurisdiction, in their exercise of such jurisdiction, or 
prevent the law officers of the state from enforcing its criminal laws, 
because of anticipated errors of law in the administration of such laws, 
it is clear that they could equally interfère therewith, or prevent such 
officers from performing their duties to the state, because of anticipated 
mistakes in décisions of fact. The contention in this case is that the 
statute does not cover nonalcohoHc beverages, and that ambrosia is in- 
disputàbly a nonalcoholic beverage, but that the state authorities will 
construe the law to include it. The state does not concède that ambro- 
sia is a nonalcoholic beverage, and asserts that the law applies to it. 
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if it is. The prosecutidn to be instituted uiider the law may therefore 
I^resent both questions of law and of fact. If the statute is conceded 
to be valid, a fédéral court of equity bas no more right to interfère 
"with the enforcenient of the state's criminal laws by its law ofïicers 
through its courts, because of anticipated errors in the construction of 
the statute by the judge, than it would hâve to interfère because of 
anticipated errors in the décision of facts by a jury. 

Such a ground of fédéral équitable interférence with the enforce- 
ment of the criminal laws of a state would not be contended for. An 
interférence because of either ground would be an invasion of the ju- 
risdiction of a court of compétent and concurrent, if not exclusive, 
jurisdiction. Nor can it be assumed that the state courts will commit 
error in either respect. The presumption is to the contrary. If the 
construction given the statute by the law officer of the state is errone- 
ous, it will be presumed that the state courts will not follow it. In- 
deed, the correctness of the construction dépends entirely upon the 
décision of the state court of last resort. 

It is to be presumed that the plaintifï can make good any meritorious 
défense, either of law or fact, by presenting it in the state court. Mère 
appréhension that it may be otherwise confers no jurisdiction on the 
fédéral courts. If it did, the fédéral equity courts would draw to 
themselves full jurisdiction of the enforcement of the criminal laws 
of the state in ail cases, and exercise supervisory jurisdiction over the 
state courts in criminal matters. No such principle obtains. It is only 
when state law officers cease to be such, because acting under uncon- 
stitutional state enactments, that fédéral courts hâve power to restrain 
their acts, donc under color of office, but not by authority of it. 

For thèse reasons, the motion for a temporary injunction, as prayed 
for, is denied, at the costs of the plaintifï. 



In re AUGE. 

(District Court, D. Montana. December 29, 1916.) 

No. 1468. 

1. Bankruptcy <g=>400(4) — Review — Ordee of Refereé — Burdkn of Peoof. 

Oa objections to an order of the référée refusing to set aslde to the 
bankrupt part of the property clalmed as exempt, the burden to show 
error is on the bankrupt, and ail ambiguities must be resolved against 
hlm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 672, 673; 
Dec. Dig. <S=>400(4).] 

2. Public Landb ®=j140 — Homestead — Exemption fbom Debts — Enlarged 

HOMBSTEAD "IjANDS ACQTJIEED UNDER THE PROVISIONS OF ThIS CHAPTEB." 

The Enlarged Homestead Acts (Act Feb. 19, 1909, c. 160, 35 Stat. 639 
[Comp. St. 1913, §§ 4563-4568]; Act June 6, 1912, c. 153, 37 Stat. 123 
[Comp. St. 1913, §§ 4532, 4552]) are but additions to and ameudments of 
the original homestead law, and enlarged homesteads are "lands acquired 
under the provisions of this chapter," within Rev. St. § 2296 (Comp. St. 
1913, § 4551), exempting such lands from llabillty for debts contracted 

i^snFor other cases seë same toplc & KEY-NTJMBBR in aU Key-Numbered Dtgests & Indéxea 
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prlor to the issuing of the patent therefor, though other provisions of 
that ehapter limited liomesteads to 160 acres or less. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 377-382 ; 
Dec. Dig. ®=>140.] 

3. Bankrxjptcy <S=>396(S)— Exemptions — Public Land Homestead. 

Lands acqulred under the homestead laws, whlch 'forbid their sale 
for prior debts, aire net, eK«eï)t in a qualifled sensé; "exempt" or "exemp- 
tions," wlthln Bankr. Aet July 1, 1898, c. 541, 30 Stat. 544, which refers 
to exemptions given by State laws. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 668; Dec. 
Dig. <g=>396(5).] 

4. Bankbuptcy tS=»39(5(5^: — BiGHTis OF Tbustee — Exempt Property— ^Public 

Lànd Homestead. ' [ 

The trustée in bankruptey acqulreS no tltle to property exempt under 

■ the State laws, but oniy a right to contrcd aind set itoff to the bankrupt, 

! the right to e::iemption not being dépendent on the exisÇçnce or assertion 

of any debts, and the creditors, even if their çlaims are- valià against 

, property, being relegated to proper proeeedlngs in the stâte courts; but 

' the tltle to publie larids hoinesteàds, whlch are exempt under Bev. St. § 

2296, only as to debts contrâeted prloi* to the -Issuance of the patent, 

passes to the trustée, to be ,sold by him for the payment of subséquent 

: debts and the costs of the proceedings, or reconveyëd to the bankrupt on 

the payment of the costs and of any debts for whleh thpy are llable. 

[Ed. Note.— For other cases, see Bankruptey, .Cent. Dig. § 66^;' Derc. 
Dig. ®=>39é(5).] 

5. PuBïic Lands ®=»140— HoMEsteads — Exemption t^B Priob Debt — PinàI 

Pbôof. 

Under Bev. St. §2296, provlding that no lands acquired under the home- 
stead laws shall becopie Itable to the satisfaction of;any debt contracted 
prier to the issuing of. the patent therefor, debts whicli cannotbe enforced 
against the land are limited to those contracted bgfoi'e final proof, after 
whlch the right tp thé land is complète, and it m'ày be'Sold or mottgageid 
: or sûbjected to taxation on those contracted prior to the issuance of 
patent, whlch may be delayed, but whlch,, wtien Issued, relates back to 
the final proof. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 377-382 ; 
Dec. Dig. ®=>140.J 

In Bankruptey. In the mâttér ôf Eugène T. Auge, bankrupt. Pro- 
ceeding by bankrupt toreview an order of the référée confirming the 
action of the trustée in setting aside a part only of the property claimed 
as exempt. Order affirmed. 

RIO. Lurike, of Sidiley, Mont., for bankrupt. ■ ' ■ 

BpURQlJIN, District Judge. '. [1] Herein the record isambigu- 
ous, but will serve; ail ambiguities being nècessarily resolved 'against 
the bapkrupt, on whom is the, burden to make his right and the ref- 
eree's error appear. It seems that the oànkrupt, in enjoyment pf an 
"enlarged homestead" of 320 ^cres of public land, made final proof 
t)ecembe,r ,24, 1913, and' patetit isSÙéd M^rch 10, 1916. * ïîîs 'pétition 
in bankruptey was filed herein, ]y[ây;24, l9l6,,aEOOr)gist:Othçr debts 
schéduliiig som€ of "1915." 'The, state law .provides for- a homestead 
eÀèmptioîi of rôOiàcfës, and A'^fil 13; 1916, the bankrupt pursuànt to 
;,sa!'4,jlaw';i51ed a detlaf^tÎQh'îoî Ïi6mes;tead' '^p^^ In 

due- time the trustée set; asid© only lèÔ acreiS theréof as ex'àiipt, and 

,4i=»For otber cases see eame tppio & KBJY-NPMBBR in ail Key-Numbered Digests,& Indexes 
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on exceptions the référée confirmed it. Review is sought. The de- 
scription of the land so set aside is erroneous, and the trustée will 
correct it. 

[2] The bankrupt's contention that ail said land is exempt is based 
on section 2296, R. S. (Gomp. St. 1913, §■ 4551), which reads ; 

"No lands acqulred under the provisions ol this chapter shall in any event 
beconie liable to tlie satisfaction of any debt contracted prlor to the issuing 
of the patent therefor." 

The chapter rèferred to is that of the fédéral original homestead law, 
providing for éntries of 160 acres or less. Later homestead enact- 
ments (35 Stat. 639; 37 Stat. 123) permit entries for as miich as 320 
acres— enlarged homesteads — of public lands of Certain quâlity and 
subject to sorriewhat dififerent conditions. Thèse latter are but addi- 
tions to and amendments of the original law, and upon settled princi- 
ples ail form a whole, to be taken and read together as though the 
later ehactments were part of the original law from the beginning, 
so far as the protection extended by section 2296 is concerned. Said 
section provides protection ; other sections defîne the area protected. 
Changes in the latter affect not the former. Hence enlarged home- 
steads are "lands acquired under the provisions of this chapter," with- 
in section 2296, and are entitled to its protection, even as lesser or or- 
dinary homesteads are. 

[3] But it is believed lands so acquired are not "exempt" and "ex- 
emptions" within the meaning of those terms in the Bankruptcy Act, 
save perhaps in a qualified sensé. Doubtless, within limitations, is con- 
gressional power to create exemptions, though this quahfied one alone 
now évidences it. The Bankruptcy Act seems to recognize exemp- 
tions therein rèferred to as of state laws, and the Suprême Court has 
said that: 

"The rights of a bankrnpt to property as exempt are those glven him 
by the state statutes." ' Snialley v. Laugenour, 196 U. S. 97, 25 Sup. Ct. 216, 
49 L. Ed. 400. 

[4] Of such exempt property a certain amount of control, but not 
title, passes to the bankrupt's trustée, only for orderly administration 
and to set it aside to the bankrupt. See citations, In re Lehfeldt (D. 
C) 225 Fed, 681. If there are creditors against whom the exemp- 
tion fails, it is by reaspn of state law, and they are left to work put 
their remedy in the state court. The property is still set aside as exr 
€mpt by.the trustée, since he has not title; and as of the bankrupt's 
estate it is not administered in the bankruptcy court. Lockwood v. 
Exchange Bank, 190 U. S. 300, 23 Sup. Ct. 751, 47 L. Ed. 1061. 

The exempt status exists regardless of debts, even though there be 
none, or be barredby limitations, or not asserted, or forgiveu;, This 
status, and not the existence or nature of the debts, détermines whether 
or not title passes to the trustée. Although a bankrupt's debts are of 
such nature that ail be entitled to prevail over the exemption, yet by 
reason of its status the title. to the exempt property will not pass to 
the trustée, and it must be set aside to the bankrupt for the procediire 
above indicated; for the Bankruptcy Actso orders. 
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No such status is created by section 2296. It attaches no such ex- 
empt quality to fédéral homestead lands. On the contrary, it créâtes 
a brief statutory benefit, dépendent on debt and time, nonexistent if 
no debts prior to patent, extiiiguished by limitations, or nonclaim, or 
forgiveness of the debts, dépendent on fédéral law, in bankruptcy pro- 
ceedings to be worked eut therein, and to which ënd the title to the 
lands subject thereto passes to the trustée. Involved in it may be 
benefit to the bankrupt's creditors also, and, conferréd by fédéral law, 
they ,are entitled to hâve it determined in the fédéral court. They are 
not to be relegated to a state court to that end, as they would be by 
treating the lands as exempt property to be set aside to the bankrupt. 
If fédéral homestead lands are exempt, and the bankrupt hâve $1,000 
of debts , subséquent to patent, and $10 or $1 of debts prior to patent, 
the lands must be set aside, and the creditors of the $1,000 left to pur- 
sue them elsewhere. It cannot be conceded. Whether exempt, or 
whether title passes to the trustée, dépends on status, and not on debts 
and chronology. If exempt by state law, the bankruptcy court does 
not inquire if there are debts, but looks to status and sets aside. To 
détermine the protection of section 2296, the bankruptcy court does 
inquire of debts and time, and not at ail of status, and administers 
the whole in bankruptcy. 

[5] Bankruptcy proceedings hâve the flexibility of other equity pro- 
ceedings. If no debts subséquent to patent, the lands should not be 
unnecessarily sold, but "turned over" or reconveyed by the trustée to 
the bankrupt on payment of lawful charges of administration. So, if 
debts to which the lands are subject are of small amovmt, ! the bank- 
rupt might pay them and lawful charges of administration and avoid 
sale. Circumstances çontrol. In référence to debts "prier to the is- 
suing of patent," which section 2296 protects against, it is believed 
they are limited to debts prior to' final entry, at which time the entry- 
man has performed every condition précèdent to patent — has earned 
and is entitled to patent. Delay in its issuance is due only to govem- 
mental routine and labor, and when issued the patent relates to the 
tiiïie it was earned and due. At such time he is owner of the land, it 
has passed from governmental domiiiion; the governfnent but holding 
the légal title and in trust for him. He can sell Or rnortgage it, and it 
is subject to taxation and exécution. 

Mère land office delay, sometimes continuing for years, even if it 
could, should not' protect debts contracted after final entry and patent 
due. There is différence of opinion, but the weight of authority and 
better reason warrant this conclusion. Seé cases, 5 Comp. Stats. (1916) 
5371. In ail herein, it is found impossible to agrée with In ré Cohn 
(D. C.) 171 Fed. 568; - 

By reason of thé âmbiguitièS In the bankrupt's pleàdings, it does, not 
appear hone ôf his debts were contracted after final entry, tat'en t'd be 
of date of final prbof, alûne sèt out by him, . If norie such, or if of siliall 
àméunt (and the entire prbceedings beforè the référée will deterrhine, 
and not this proceedirig alone), thé courSé àbove indicated may bë fol- 
lowed. 

The referee's ordér is confirméd. 
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CENTRAL RY. SIGNAL CO. et aL v. JACKSON. 
(District Court, E. D. Pennsylvanla. January 3, 1917.) 

Prjocess (S=>120 — Privilèges and Exe.mptions — Attendance as Witness. 

Under tlie nilf; of the fédéral courts, a person who has corne into a 
jurisdiction vvhicli is foreign to him to attend upon proceedlngs there 
being conducted, as by glving his testitnony as a witness either in court 
or by déposition is protected from service of process whlle so attending, 
and in golug to and returning from the same. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 150; Dec. Dig. 
©=120.] 

In Equity. Suit by the Central Raihvay Signal Company and an- 
other against George B. Jackson. Sur rule to strike off return of serv- 
ice of subpœna. Rule made absolute. 

Wm. Steell Jackson, of Philadelphia, Pa., for plaintififs. 
Howson & Howson, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The défendant invokes no right of 
his ovvn. At the most he becomes the beneficiary, through receiving 
the practical benefits, of a rule of policy foUowed by the courts when 
deemed applicable. The rule is that no court will brook unwarranted 
interférence by others with the orderly process of judicial proceedings 
before it. It recognizes the necessity for the enforcement of a like 
rule by other courts. It therefore applies the doctrine of comity, at 
least to the extent that it will not sanction the use of its process to in- 
terfère with what another court is seeking to do where, under like cir- 
cumstances, it would not sufïer its own proceedings to be hampered by 
the interférence of others. In short, the principle is to voluntarily 
accord to others what you would insist upon as your right to receive 
from others. An important duty of the court in every proceeding be- 
fore it is to bave the facts fully developed. Thèse often can be estab- 
lished only through the testimony of witnesses. Out of this grow two 
duties and corrélative rights: 

One is to render aid to another court in securing évidence from the 
testimony of witnesses, and the right to expect that like aid and assist- 
ance will be rendered by another court. Out of this bas sprung the 
practice of issuing letters rogatory and subpœnas to assist in the taking 
of testirnony outside of the jurisdiction of the court in which the évi- 
dence is to be ofifered. This practice is f acilitated and enforced some- 
times through the adoption of rules by the courts and sometimes by 
stc^tutes. Another is to protect parties and witnesses by securing to 
them immunity from the service of process while in attendance upon 
the court and in going and returning. The policy of thus promoting 
attendance upon the court is obvious. Out of this has sprung the prac- 
tice of a resort to even the drastic procédure of contempt process where 
the interférence afifects the court, and of setting aside the service of 
its pwn process where the interférence is with the work of other courts. 
The gênerai guiding principle is thus clear enough, but beeause of its 
generabty there can be no very hard and f ast rule in its application to 
the facts of a particular case. The rule is neither a whimsical nor a 

®=3For other cases sce same topic & KBY-NUMBER In ail Key-Numbered Dlgests &. Indexe* 
238 F.— 40 
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purely abstract one. It has a practical purpose and should be given a 
practical application. ^ 

Where nothing more is gained than a formai acknowledgment of a 
thepretical right, compliance with the rule may not be enforced. If, 
for instance, a défendant is served within his home jurisdiction, where 
he is open to service, to set it aside merely because he happened to be 
encountered by the process server when going to or returning from 
court vi^ouid be to make of the rule a mère formàlity. To take advan- 
tage of the présence of a défendant in a foreign jurisdiction, where he 
had gone simply to facilitate the work of the court, would call for ail 
the protection which the court could give him, or the very policy back 
of the rule would be def eàted, 

This brings ils to the facts of the présent case. The défendant was 
concerned with a patent application pénding before the patent ejc- 
aminer. His testimony was thought to be important, and it was ar- 
ranged to take it by dépositions bëf ore a notary public in Philadelphia. 
The subpœna and bill in the présent case were served during the taking 
of the déposition. Affidavits hâve been sûbmitted in answer to the 
présent rule for the purpose of showing the domicile of the défendant 
to hâve been hère ànd this to be his horné jurisdiction. There is rio 
averment, however, of a présent résidence hère, and, no déniai that he 
came into this jurisdiction solely to attend at a hearing hère ànd to 
testify. The weight of précèdent seems to' incline toward Settihg aside 
the service. The followihg cases in the courts of the United States 
may be considèred typical : Bridges v. Sheldon (C. C.) 7 Fed. 17; 
Atchison V. Morris (C.C.) 11 Fed. 582; Nichols v. Horton (C. C.) 14 
Fed. 327; Wilson v. Wilson (C C.) 22 Fed. 803; Kauffman v. Ken- 
nedy (C. C.) 25 Fed. 785 ; Holyoke v. Ambden (C. C.) 55 Fed. 593, 21 
Iv. R. A. 319; Haie v. Wharton (C. C.) 73 Fed. 740; Skinner v. Waite, 
(d. C.) 155 Fed. 828; Kauflfman v. Garner (C. C.) 173 Fed.. 550; 
Roschynialski v. Haie (D. C.) 201 Fed. 1017; Stratton v. Hughes (D. 
C.) 211 Fed. 557. To thèse may be added the citation of Feister v. 
Hulick (D. C.) 228 Fed. 821, in this jurisdiction. 

From thèse it may be gathered that witnesses in criminal cases will 
be given thé benefit of the rule, and that the fédéral courts (contrary 
to the policy of sème of the state courts) extend protection to défend- 
ants under arrest in criminal cases.. Protection is extended also to 
nonresident plaintiiïs attending the trial of their cases, although the 
courts of the state in which the service was had would ûphôld it. A 
nonresident witneSs or party défendant, who is in the jurisdiction when 
served, for the purpose of attending the' trial of his case, is iminune 
from the service of process; âlso à nonresident Witness, although he 
did riot in fàçt testify; also those attending the taking of depositiqrls 
beifore à notary public; also those attending , before a road commis- 
iioner. Service mky, however, be made in a state through which the 
t^irty served is traveling, although going to attend a ttial. Service may 
bé had fora cause of action arisingoutof the act ôî the party served 
while within the jurisdiction in which served. The service of process 
upon a party or witness while in attendance on the court will be deem- 
èd a conternpt, even although l'elated to the same cause of action as 
that on trial. 
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It will be observed that in every case in which the service bas been 
set aside the party served was a nonresident, and bis protection neces- 
sary to the upholding of the policy of the law, and that the rule bas 
been relaxed where the party served was not strictly, altbough sub- 
stantially, within the rule and the pohcy intended to be enf orced. The 
only respect in which the rule bas not been enforced with an eye single 
to the advancement of its policy is in extending its protection to par- 
ties under arrest in criminal cases. There does not seem to be a case 
in which the rule bas been appliedin favor of parties served within 
the jurisdiction in which they resided. It is, of course, possible that 
tbis may be due to the fact that the question was not worth raising be- 
cause service could €asily be made which was not open to objection. 

Holyoke v. Ambden (D. C.) 55 Fed. 593, 21 L. R. A. 319, is, how- 
ever, significant of a purpose to restrict the rule. The only reason in 
sight for not there applying is the rather selfish one indicated, and 
much can be said in support of the rulings in some of the state courts 
which hâve refused to follow the Holyoke Case. 

The présent rule bas been argued in a most openminded and frank 
spirit. The doctrine ôf immunity from service is admitted by counsel 
for plaintiflf in ail its fuUneSs, and the principle to apply unless the 
défendant be within the recognized, exceptions. Those advanced are 
three, two of which, at least to some extent, blend into each other. 
One is that a défendant cannot claim immunity where the proceed- 
ing in which be appears is related to that in which be is served in 
such way that the latter may be deemed appellate with respect to the 
former. The application of this principle is this. The défendant 
appeared in a proceeding, the purpose of which was to détermine 
bis right to lettérs patent for an alleged invention. The proceeding 
in which he was served was instituted for the purpose of charging 
him with the infringement of letters patent held by the plaintifï for 
the same invention. The latter, therefore, involves a review of what 
may be done in the first, and is because of this claimed to be in sub- 
stance, if not in form, appellate. The principle invoked seems to be 
recognized by some of the state courts, but not by the fédéral rulings 
cited. 

The exception to the rule of immunity is limited by the fédéral 
courts to liability to service in an action, the cause of which arose 
while the défendant was in the forêign jurisdiction, and does not 
include a cause of action which is related to the proceeding which 
brought the défendant within the jurisdiction. Another exception 
urged is that the principle of comity will not be extended when the 
effect of it will be to hamper the exercise of a jurisdiction which 
the court issuing the process feels it should exercise. Illustrations 
of this appear in the cases cited. One is afforded by those which rule 
that the party served cannot claim immunity from process issued to 
right a wrong which the défendant bas done while within the juris- 
diction in which served because tbis would be an injustice to the 
plaintiflf. Another is the ruling that process may be served on one 
passing through a jurisdiction because this is recognized as the right 
of the plaintiff. This principle of exception blends into the further 
one urged that where the court issuing the process bas such juris- 
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diction of the subject-matter as that it is the proper jurisdictioh in 
which to hâve the case determined, and that this jurisdiction for its 
exercise lacks only jurisdiction of the person of the défendant through 
notice to him, the défendant will not be granted immunity because 
within the jurisdiction in attendance in another case. As applied to 
the facts of this case the exception may be best presented through 
the supposititious one of a défendant keeping out of his home juris- 
diction for the purpose of avoiding service of process. Further il- 
lustrations of this are given in those rulings of some of the state 
courts that a défendant may be served in scire facias proceedings to 
revive judgments already entered. Such cases présent both stronger 
and weaker reàsons for ref using immunity than the case at bar — 
stronger, because there held to apply to nonresident défendants; 
v^reaker, because there the action could be brought in no other juris- 
diction. The suggested principles of exception to the gênerai rule 
are only remotely, if at ail, applicable in the présent case, because 
the process hère could properly issue in any jurisdiction in which 
the défendant could be served. 

If the présent défendant is amenable to service, it must be on the 
broad ground that this is his home jurisdiction, and because of this 
there can be no finding that he was hère solely for the purpose of at- 
tending before the notary public, and therefore not within the spirit 
or reason of the rule, and that the policy of the law behind it would 
not be promoted by extending it to him nor the policy defeated by 
denying immunity to him. This is fortified by the disposition of 
the courts not to be overeager in aiding défendants to avoid the serv- 
ice of process to which they ought to submit. 

This brings us to the simple inquiry of whether this défendant has 
brought himself within the protection of the rule, the proper state- 
ment of which is this: To promote the unhampered proceedings of 
the courts, any person who has come into a jurisdiction, which is 
foreign to him, to attend upon proceedings there being conducted, 
will be protected from service of process while so attending, and in 
going to and returning from the same. 

The averments of the pétition bring the défendant squarely with- 
in the protection of the rule as stated. Neither the answer to the 
pétition nor any of the answering affidavits contest the essential fea- 
ture of the facts, to wit, that the défendant came into the jurisdiction 
.solely to testify. 

The rule to set aside the service is made absolute. 
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TOLEDO & O. C. RY. CO. v. CHESAPEAKE & OHIO COAL & COKE CO. 

(District Court, S. D. West Virginia. December 23, 1916.) 

Carkiebs <S=»100(1)— Carriaqe of Goods — Cab Demurbage — Constbuction oe 
Tariff Rules and Charges— "Seasonal Tabiff." 

A railroad eompany issued and liled a local tariff, namlng spécial car 
demurrage rules and charges on lake coal held by the eompany for 
transshipment at a lake port during the shii)ping season, whlch was flxed 
as from August lôth to December 31st. This tariff was to become effective 
July 12th, and provided that ail cars on hand August 15th should be 
recorded as arriving on that date, and that ail cars remalning on De- 
cember 21st should be recorded as released on that date, and after 10 
free days should, be subject to local demurrage. Held, that such tarife 
was a "seasonal tariff," operative only during the shlpping season, and 
applying only to shipments made after July 12th each year, and that a 
new tariff, issued and flled In a subséquent year and effective before July 
12th, governed as to shipments for the foliowing shlpping season, although 
such shipments were made before it became effective. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 427-430, 432, 433 ; 
Dec. Dig. <S=3lOO(l).] 

At Law. Action by the Toledo & Ohio Central Railway Company 
against the Chesapeake & Ohio Coal & Coke Company. Judgment 
for plaintiff. 

Brown, Jackson & Knight, of Charleston, W. Va., for plaintiff. 

Price, Smith, Spilman & Clay, of Charleston, W. Va., for défend- 
ant. 

KELLER, District Judge. This is a suit brought for the collection 
of demurrage charges, alleged to be due by the défendant on coal con- 
signed to défendant at Toledo, Ohio, for transshipment jn the lake 
trade. From an agreed statement of facts it appears that whatever 
demurrage is chargeable to défendant accrued in the years 1910 and 
1911 under plaintiff 's tariff I. C. C. No. 1668, issued and filed with 
the Interstate Commerce Commission July 12, 1909, effective August 
15, 1909; plaintiff's tariff I. C. C. No. 1856, issued and filed with 
the said Commission April 4, 1911, effective May 15, 1911, a copy 
of which was mailed to défendants' office on April 8, 1911, and re- 
ceived by it April 10, 1911; and plaintiff's tariff I. C. C. No. 1865, 
issued and filed with said Commission May 2, 1911, effective July 1, 
1911. Thèse were ail local tariffs, naming car demurrage rules and 
charges appylying on coal or coke transferred from cars to vessels 
and reshipped via lake, and No. 1668 was in force during 1910. This 
tariff treated the lake navigation season as extending from August 
ISth to December Slst, inclusive, and the demurrage rules were 
framed accordingly, and it was provided in rule 4 that: 

"Ali cars of lake coal or coke held for transshipment on hand August 15th 
wUl be recorded under thèse rules as arriving on that date." 

Under the same rule ail cars remaining on hand December 21st 
were to be recorded as released on that date, and additional free time 
of 10 days allowed for reconsignment or disposition, after which time 
the car was to become subjéct to local demurrage. It will thus be 

<8s9For otber cases see same topic & KEY-NUMBER 1q ail Key-Numbered DlgeaU & iDdexea 
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seen that this tariflf provided for a transportation season, beginning 
on August ISth and ending on December .31st of each year, alid 
there wagnot given the right in any sensé to a shipper to use the cars 
and yards of plaintiiT as storage facilities between seasons, though 
doubtless this tariff did giVe the right to "start shipments forthe lake 
trade on July 12th of each year. 

From L C. C. No. 1856, it appears that the season of lake naviga- 
tion was extended, so as to begin on May 15th and end on Decem- 
ber 31st of each year, and conséquent changes were made prOviding 
that cars on hand May 15th should be recorded as arriving on that 
day. The gênerai provisions as to free days, etc., were in ail material 
respects' similar to those contained in I. C. G; No. 1668, but the sea- 
son was advanced thièe moiiths, and léhgthened by that time. I. C. 
C. No. 1865 appears to be a' reissue of'I. C. Ç. Nq.. 105$,: issued for 
the purppse of making a verbal correction of rule 5 by the insertion 
of the word "lake" before coal, so as to limit in terms the character 
of coal. and coke to which the rule was applicable. 

It appears from the agreed statement of facts that in 1911, on or 
before April 4, 1911, 427 cars of coal had been shipped from défend- 
ants mihes for transshipment as lake coal, and that between April 
10, 1911 (the date on which défendant was notified of the issue of 
I. C. C. No. 1856), and May 15, 1911, the date when, by its terms, 
it took eflFect, 104 additîonar cars were shipped by défendant; that 
of the sàid 5-31 cars shipped as af oresàid, 493 atrived at Toledo on 
or before May 14, 1911 ; that of said 427 cars, shipped on or before 
April ,14, 1911, 40 were released by dumping into a yessel on May 
14, 1911, and were subject to no demurrage, 23 cars were similarly 
released on June 10, 1911, 218 cars were similarly released on June 
13, 1911, 30 cars were similarly released on Juné 24, 1911, 91 cars 
were similarly released on June 28, 1911, and the remaining 5 cars 
were similarly released on July 13, 1911; that of thé said 104 cars, 
shipped after April 10, and oh or before May 14, 1911, as aforesaid, 
15 were similarly released Jtine 25, 1911, 59 were sirnilarly released 
June 28, 1911, and the remaining 30 cars were similarly released July 
13, 1911. 

It is the contention 6f the défendant that no demurrage charges 
shoijld hâve been as^essed against said 53,1. cars, as they were ail 
shipped from mines before the tariff I. C. C Nô. 185& took efïect, 
and défendant contends said shiprrients were made during the pen- 
deticy qf ' I. Ci. C, No. 1668, and tvere entitled tp bé treated as ar- 
riving Àùgust 15, 1911, under the provisions of ' gaid last-mentioned 
tariff, althOUgh in fact' ail had been released, unloâd'ed, and tran's- 
shippedprioir'' to. that date. This is the rnaih contention of défend- 
ant; a minor otie béirig that, in cases wherè notide of arrivai of 
cars at Tolèd'O was noî given by plaintiff on the day of such arrivai., 
déduction from àccruèd derhurrage should be màde in accordance 
wfth the. time. suçh, notice was actually given. 

. Taking ;Up. thç,last contention fir^t, it is .enpugh to say that it does 
not appear that th^re was any contractua.1 obligation on the part of 
the plaintiff to give notice of the arrivai of cars, although it did so 
as a matter of courtesy ; nor does it appear that the alleged failure 
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in the comparatively few instances referred to played any part in 
the accrual of demurrage on such cars. Hite v. Central R. R. of 
N. J., 171 Fed. 370, 96 C. C. A. 326. 

As to the main contention of the défendant, that its shipments in 
1911, prior to May 15, 1911, were governed in respect to demurrage 
charges at Toledo by the schedule or tarifï regarding such charges 
in effect at the date of the shipment from the mines, and that such 
tariff constituted a contract between the parties as to ail cars shipped 
from the mines while such tariff was in force, or, at the least, as to 
ail cars shipped prior to April 10, 1911, the date when notice of 
the filing of the new tariff No. 1856 was received by défendant, I 
do not see how this position can possibly be sustained. 

Tlie demurrage tariff I. C. C. No. 1668, issued July 12, 1909, and 
effective August 15, 1909, was, by its own terms, a seasonal, and 
not a constant, tariff. This is made manifest by the first two para- 
graphs preceding the rules and by paragraph (a) of rule 4. The 
two paragraphs referred to as preceding the rules governing de- 
murrage are as f ollows : 

"The rules and charges riamed herein are effective each year from August 
15th to December 31st, inclusive. 

"In the application of thèse rules the season of navigation shalt be con- 
•sidered as extending from August 15th to December 21st, inclusive." 

Paragraph (a) of rule 4 provided as f ollows: 

"(a) Lake coal or coke remalning on hand December 21st wlll be recorded as 
released on that date, détention telng flgured in accordance with provisions of 
rule 1 and first paragraph of rule 2. An additional free time of ten days, in- 
cluding Sundays and legnl holidays, wlll be allowed for each individual car for 
reconsignment or disposition, after which the car wiil be subject to local de- 
murrage rules. Agents must collect demurrage charges, or obtain a wrltten 
guaranty of payment of same, before accepting orders for reconsignment or 
disposition." 

This language abundantly sustains my interprétation of this tariff 
as a "seasonal" tariff, not in force except in relation to the season 
of lake transportation defined therein. For example, during what 
portion of the year 1909 was it in force? Clearly no feliance could 
be placed on it, in regard to demurrage charges at Toledo, as to cars 
shipped before the date of its issue (July 12th) ; and by its very 
terms cars on hand December 21st must be reconsigned or disposed 
of within 10 free days thereafter, or they became subject to the 
ordinary local demurrage charges. This being the case with regard 
to the year 1909, I hold that the same construction applies to the 
year 1910, during which season this tariff was operative; that is, that 
the tariff should be treated as again issued as of July 12, 1910, and 
effective August 15, 1910, with each and ail of the rights and lia- 
bilities that existed the season before, remembering the spécial char- 
acter of the shipments therein provided for. Under that tariff there 
was no authority for shipments governed thereby to be made before 
July 12th at the earliest, and most certainly none for shipments made 
in April and May and June, and arriving in May and June and July. 

For the year 1911, the railway company, seasonably, on April 4, 
1911, 2 months and 7 days, at the least, before the former lake ccfal 
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demurrage tariff would hâve become effective for that season, issued 
and filed with the Interstate Commerce Commission, a newr tariff, I. 
C. C. No. 1856, superseding I. C. C. No. 1668, and providing for a 
much extended lake season beginning May 15, 1911, and extending 
to December 31. When this tariff was filed there was no lake coal 
demurrage tariff in effect, and the requisite 30 days for publication 
expired long before tariff I. C. C. No. 1668 would bave gone into 
effect for the year 1911, and hence the only légal lake coal demur- 
rage tariffs governing the shipments of défendant for 1911, intended 
for transshipments by lake, were I. C. C, No. 1856 and I. C. C. No. 
1865, which latter evidently was issued for the purpose hereinbefore 
suggested. 

In Horton v. Tonopah & Goldfield R. Co. (D. C.) 225 Fed. -406, 
it was held that a new demurrage tariff, increasing the demurrage 
rates, would become effective upon cars already subject to demurrage 
undér the former demurrage tariff, upon the effective date of the in- 
creased rate. While I agrée in the principle of that décision, I do 
not regard it as strictly applicable to tliis case by reason of what has 
already been said as to the "seasonal" character of thèse spécial tariffs. 

It foiiows that in the judgment of the court, upon the facts ad- 
mitted by the agreed statement, no défense is presented, and judgment 
may be entered for the entire amount of plaintiff's demand. 



Ex parte KUNI.TIKO TOGUCHI. 

(District Court W. D. Washington, N. D. December 20, 1916.) 

No. 3482. 

ALIENS <§=50 — iMMIGItATION rEIiSON EXCLUDBD. 

Utider Immigration Act Fel>. 20, 1907, c. 1134, S 2, 34 Stat. 898 (Comp. 
St. 1913, § 4244), whioh excluu'es trom admission Into tbe United State» 
«liens "vvlio iiave been induced or sollcited- to iiiigrate to this country by 
offei's or promises of employaient or In conswiuence of agreements, 
* * • express or Implled, to perfoi'm Inbor in this country of any l<lnd, 
skllled or \msUilied," or wbo hâve beeii asslsted by othPi's to come, unless 
it is atHruiatively shown that tliey do not belong to one of the excluded 
classes, a Japunese allen who came tOithig country at the solieitation of 
an uhcie and witli money furnisbed by biùi for tlie purpose of entering hls 
employ as a siilesman in a store, althiough no contra et for service was 
mude, not belng in one of the classes exp'ressly exceirted by such section, 
is not entitled to entry. 

[Kd. Note.— For otUer cases, see Allens, Cent. Dig. §§ 108-110 ; Dec. Dig. 
®=50.] 

Application by Kunijiro Toguchi for Writ of habeas corpus. Writ 
denied. 

James Kiefer, of Seattle, Wash., for petitioner. 
Clay Allen, U. S. Dist. Atty., and Albert Moodie, Asst. U. S. Dist. 
Atty., both of Seattle, Wash., for the United States. 

NETERER, District Judge. The petitioner is an alien, whose moth- 
Ér résides in japan, and whose unèie lives in Détroit, Mich., where- 

^=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered DigesU & Indexes. 
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he is engaged in conducting a Japanese silk and dry goods and bam- 
boo furniture business. This company bas a branch store in Japan, 
where petitioner was employed, and for the last three years was 
manager of tliis branch store. He came to the United States, at 
the request of his uncle, to take a position in the Détroit store as 
a salesman, and, as he adyances in knowledge and business methods, 
to substitute fox one of the partners, so that they may be relieved 
from time to time. The uncle sent to petitioner $100 to apply on his 
expenses, and told him to apply to him for more money on landing, 
if needed. No salary was agreed upon to be paid to the petitioner. 
The Board found the petitioner to be 25 years of âge, "intelligent, but 
on the whole made an unfavorable impression because of his evasive- 
ness and crafty expression, * * * that the alien is coming to 
the United States in violation of the alien contract labor provision 
of the Immigration Act," and rejected him on that ground, and 
ordered his déportation to Japan. On appeal, the Secretary of Labor 
affirmed the finding of the Board and Commissioner. 

The petitioner contends that he is not within the prohibitory clause 
of the Immigration Act. If the petitioner is not within the prohibitory 
clause of the Immigration Act, the Commissioner of Immigration bas 
no jurisdiction to detain and déport him by erroneously concluding 
questions of law (Gonzales v. Williams, 192 U. S. 1, 24 Sup. Ct. 
177, 48 L. Ed. 317), and such act would bring this case to the same 
status as denying a fair hearing (Chin Yow v. United States, 208 U. S. 
8, 28 Sup. Ct. 201, 52 L. Ed. 369). But if the alien is within the 
prohibition of the Immigration Act, and the hearing was fairly con- 
ducted, the décision of the Secretary of Labor is binding. Lewis v. 
Frick, 233 U. S. 291, 34 Sup. Ct. 488, 58 L. Ed. 967. A court has 
jurisdiction to détermine whether the reasons given by the Commis- 
sioner, excluding aliens, corne within the meaning of the Immigration 
Act. Gegiow v. Uhl, 239 U. S. 3, 36 Sup. Ct. 2, 60 L. Ed. 114. The 
fact that petitioner made an unfavorable impression upon the board 
can therefore be dismissed without further comment. The only 
question for décision is whether the alien comes within the provi- 
sions of the act supra. The portion of the act which it is claimed 
is violated, provides that "persons * * * who hâve been induced 
or solicited to migrate to this country by offers or promises of em- 
ployment or in conséquence of agreements * * * express or im- 
plied, to perform labor in this country of any kind, skilled or un- 
skilled * * *" (Comp. St. 1913, § 4244), are excluded. The 
violation of this act, by its express provisions, is made a crime, and, 
the statute being pénal, its provisions must be strictly construed 
United States v. Gay (C. C.) 80 Fed. 254. The act under consid- 
ération was brought forward from Act Feb. 26, 1885, c. 164, 23 
Stat. 333, which act was intended to apply only to cheap, unskilled 
labor. Trinity Church v. United States, 143 U. S. 457, at page 458, 
12 Sup. Ct. 511 (36 L. Ed. 226), in which Mr. Justice Brewer, for 
the court, said: 

"It must be conceded that the act of the corporation la within the letter 
of this section for the relation of rector to his church is one of service, andim- 
pUes Ifliwr on the one side with compensation on the oUier. Not only are the 
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gênerai words 'labor' and "service' both used, but also, as it were, to guard 
agalnst any narrow Interprétation and emphaslze the breadth of meaning, to 
that Is added 'of any kind.' " 

Spécifie exemptions are made îrl the act. The court further said 
(143 U. S. 464, 12 Sup. Ct. 513, 36 L. Ed. 226) : 

"It appears, also, from the pétitions, and In the testimony presented before 
the cômmittees of Congress, that it was thl$ cheàp unslclUed labor whlch waR 
making the trouble, and the influx of whlch Congress sought to prevent." 

This act was amended March 3, 1891 C26 Stat. 1084, c. 551), and 
in United States v. Laws, 163 U. S. 258, 16 Sup. Çt. 998, 41 L. Ed. 
151, the court held that a contract with an alien to come to this coun- 
try and work upon a sugar plantation in Louisiana as a chemist was 
not within the act of February 26, 1885, citing the Holy Trinity 
Church, supra. The court, at page 266 of 163 U. S., at page 1001 of 
16 Sup. Ct, 41 L. Ed. 151, said: 

"If by the terms of the original act the provisions thereof appUed only to- 
unskilled laborers whose présence simply tended to dégrade American labor, 
the meaning of the act as amended by the àct of 1891 becomes If possible, stlU 
plainer. Now by its very ternis it is notlhténded to àpply to âny person be- 
longing to any recognized profession. We think a chemist would be included 
in that class." 

On March 3, 1903 (32 Stat. 1213, c. 1012), the act was further 
amended. The committee on immigration (H. R. No. 982, 57th Con- 
gress, First Se;ssion) stated: 

"The gênerai purpose of this blU is to brlng together in one act scattered 
législation heretofore enacted in regard to the immigration of aliens Into the 
United States * * * to ellmlnate any part thereof whlch bas become ob- 
solète as a resuit of subséquent législation; to amend such portions thereof 
as hâve been found, elther as the resuit of expérience in enforclng the law or 
by judlcial décision, to be inadéquate to accomplish the purpose intended, and 
to add such further provisions as seem to be demanded by the consensus of 
enllghtened public opinion, besldes such as are rendered necessary because 
of territorial acquisitions of the United States beyond Its continental bounds." 

The Senate Report (No. 2119, 57th Congress, First Session) stated: 

"The necesslty for such re-enactment is due in part to the fact that, as the 
resuit of judicial décisions, as well as of : administrative expérience, the effi- 
ciency of such laws to accomplish the évident purpose of their enactment bas 
been shown to be materially lessened since the tlme of thelr enactment, and 
therefore a new expression of législative will upon the subject of immigration 
lias become désirable." 

In this act was included the words "skilled and unskilled labor," 
and Senator Gallinger moved to strike out the words (Congressional 
Record, vol. 36, p. 2752), which was'agreed to, and the House con- 
férées concurred in the Senate action, the change in the act being 
that the words "offers," "solicitations," ; and "promises" were .sub- 
stituted for the word "contract," it being understood that the pro- 
visions of the bill should be enlarged to meet the difficultîes caused 
by the décisions of the courts that an enforceable contract must ex- 
ist in order to come within the provisions of the law. There is no 
suggestion in the report that it was the intention to enlarge the scope 
of the bill to include persons other than those to which the court 
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had held it applicable, excçpt the insertion of the words "learned 
profession" in the last proviso. 

Following the adoption ci the act of 1903, the Circuit Court for 
the Southern District of New York, in Re EUis, 124 Fed. 637, held 
that aliens imported under contract who are expert accountants were 
not members of , any recognized learned profession, within the ternis 
of the exemption, and were therefore not entitled to enter. 

Contention is made that the intent of Congress was to restrict the 
prohibition to manual laborers, and not to apply it to those en- 
f aged in other employment. It will be noted that the ternis "labor" 
or "service" was included in the act of 1885. The same term has 
been carried through into the act of 1907. While the Suprême Court, 
in Holy Trinity Church, supra, held that the intention was simply to 
apply the term to unskilled manual labor, and while the tertns "skill- 
ed" and "unskilled" were stricken from the act as passed in 1903, 
the terms were included in the act of 1907. While there is nothing 
further in the act to indicate any intent or limitation with relation 
to thèse terms, référence to section 4 of the act of Feb. 20, 1907, 34 
Stat. 900, I think, is conclusive pf the question which is hère pre- 
sented. This section, taken in Connection with the entire act, I 
think, clarifies thé purpose and fixes the intent of the Congress with- 
out any question. Section 4 provides that: 

"It shall be a mlsdfirneanoï for any person, company, partnershlp, or corpo- 
ration, in any nianner whatsoever, to prepay the transporta tlon or in any way 
to assist or encourage the Importation or Immigration of any contract laborer 
or contract laborers Into the United States, unless such contract laborer or 
contract laborers' are exempted under the terms of the last two provisos con- 
talned in section 2,of this act" Çomp. St. 1913, J 424a 

The first proviso is that : ■ ,■ ' 

"Skilled labor may be imported If labor df lllje kind unemployed cannot be 
found in this country." 

And the second proviso : 

"That the provisions of this law applicable to contract labor shall not be 
held to exclude prôfessional actors, artists, lecturers, singers, miiiisters of 
any religious dénomination, professors for collèges or semiharies, i)ersons be- 
longing to any recognized learned profession, or persons employed strlctly 
as Personal or domestic servants." Comp. St. 1913, $ 4244. 

By this sectioii ail persons are excluded who do not corne within 
the exemption. The provisions are not limited to "labor" or "serv- 
ice," but are limited éxpressly by the exemptions. The petitioner does 
not bring himself within the exemptions stated. The fact that no 
salary is agrteed upôn is immaterial, as under the engagement the law 
would imply reasonable compensation. There is nothing to indicate 
that the petitioner was not accorded a fair trial. 

The writ will be discharged, and the petitioner remanded to the 
ctistody of the Immigration Commissioner, 
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THE M. MORAN. 

THE COLERAINE. 

(District Court, E. V. New York. December 22, 1916.) 

OoLrisioN <S=>96 — Vessel Leaving Sliï" — Fatlure to Signal. 

A tug, after leaving her tow in a slip on the Manhattan side of North 
River at nlght, backed out and came into collision witli another tug pass- 
ing down at some distance f rom the ends of the piers. Held, on the évi- 
dence, that she was in fault (1) for faillng to glve the proper slip vyhistle, 
or to heed the signal given by the other tug ; (2) for violation of the 
starboard hand rule, whlch gave the other tug the right of vcay; (3) 
for passlng out at too great speed ; and (4) for not keeping a proper 
lookout ; that the fact that the lookout of the passing tug vi^as inattentive 
was nçA a. material fault, since It had no effect upon the situation. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 203-205 ; Dec. 
Dig. i®=»96.] 

In Admiralty. Suit for collision by Thomas Tracy, owner of the 
tug Coleraine, against the tug M. Moran, the Moran Towing & Trans- 
portation Company, claimant, with çross-libel by claimant against the 
tug Coleraine. Decree for libelant, and cross-libel dismissed. 

Foley & Martin, of New York City, for libelant and the Coleraine. 
Park & Mattison, of New York City, for claimant and the M. 
Moran. 

CHATFIELD, District Judge. On the night of Saturday, August 
29, 1915, the ocean-going tug Mi Moran, with the mud scow Delaware 
in tow, proceeded up the North River to the dock at Ninety-Sixth 
Street. The weather was misty and the night dark, but no question 
of ability to see signais enters into the case. When near Thirtieth 
Street, the captain of the Moran went off watch and to bed, and the 
pilot took charge of the boat. About half past 1 Sunday morning, 
the Moran reached the slip between Ninety-Fifth and Ninety-Sixth 
streets, and found the ebb tide had begun to run along the shore. 

The barge Delaware was for some reason left on the north side of 
Ninety-Fifth street, and the Moran backed out into the Hudson river. 
While so doing, she came in collision with the Coleraine, which was 
proceeding down the Hudson river on her way to Fiftieth street, 
North River. A revenue cutter was lying further down the river, 
and another a short distance above Ninety-Sixth street. A tug, the 
Wheeler, was on its way from Jersey City to 138th street, North 
River, where it was to obtain a barge to be towed down around the 
Battery and up the East River to Port Morris, so as to arrive there 
by 7 a. m. 

The captain <?f the Wheeler testifies that he met the Coleraine above 
Ninety-Sixth street, just at the time when the Wheeler was outside 
of the revenue cutter, which was anchored some distance ofï the 
ends of the piers. This captain testifies that he exchanged one-whistle 
signais with the Coleraine, and that the Wheeler and the Coleraine 

^ssiFor otlier cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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passed port to port, thus putting the Coleraine outside of the Wheeler 
at that point. 

The Coleraine heard no signais from the Moran, but observed the 
Moran coming out stern first about midway between Ninety-Fifth 
and Ninety-Sixth streets, blew her a one-whistle signal, which was 
not answered, and then blew alarm whistles, which were not an- 
swered. The Moran strnck the Coleraine amidships on her port side, 
with such force as to eut a deep gash in the huU of the Coleraine 
through her guard and rail. The boats drifted apart, the Coleraine 
then being able to work in so as to be beached upon the rocks near 
Ninety-First street, where her crew swam ashore. The Moran, ac- 
cording to the witnesses upon the Coleraine, continued backing out 
into the river until near the middle of the stream, before she began 
to work in toward shore, and finally brought up near Eightieth street, 
where she was moored for the night. 

It appears from the testimony that the rudder of the Moran was 
jammed in the collision, so that the steering gear would not work, 
and that the boat had to be maneuvered by alternating opérations of 
the engines until she was close to shore. The captain of the Moran 
testifies that he was asleep until they reached Ninety-Sixth street, 
when he was awakened by the noise at the time of mooring the Dela- 
ware, and that his attention was attracted by the deckhand on the 
Moran, who called to "go ahead." This was foUowed by a slight 
bump. He looked out of the window alongside of his bed, upon the 
starboard side of the Moran, and saw that she was (as he estimâtes) 
15 feet from the side of the Ninety-Fifth Street Pier. The witness 
was then about opposite the end of the pier, and this was just after 
he felt the shock of the collision. He dressed, went on deck, and 
found the Moran headed down the river some 50 or 60 feet off the 
end of the Ninety-Fifth Street Pier. He was told by the pilot that 
they had "plugged a Tracy boat" and that the steering gear was 
damaged. He then ran down to look at the steering gear, later noticed 
that the Moran was backed out into the river to a point further than 
the Coleraine, and that she subsequently floated and worked down 
the river to the point near Eightieth street where she was moored. 

The pilot in charge of the Moran testifies that he backed away from 
the Delaware to the middle of the slip. The Moran works to port 
when under a stern reversed engine, and the pilot heard or saw nothing 
of the Coleraine until she suddenly appeared, close to the Moran and 
coming out from behind the end of the pier at Ninety-Sixth street, un- 
der the stern of a large garbage scow, which was moored on the south 
side of the Ninety-Sixth Street Pier. 

The pilot of the Moran testifies that he heard alarm whistles from the 
Coleraine, but no previous single whistle, and that he did not answer 
the alarm whistles, as it was too late to avoid collision; that he im- 
mediately reversed his engines, so as to send the boat f uU speed ahead : 
that the way of the Moran was substantially stopped by the time she 
came iri collision with the Coleraine. He then ran lier ahead until he was 
compelled to stop by the vessels in the slip, but that in the meantime 
he had inquired of those upon the Coleraine if any one was hurt, and 
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that, thereafter finding the steering gear jammed, he backed out into 
the river to a safe distance, and from there floated down the riyer 
and worked ashore. 

The severity of the injury inflicted on the Coleraine would indicate 
that the Moran was backing with considérable speed, and that she did 
not reverse her engines for any length of ttme before the collision. The 
captain of the garbage scovi^, which was moored on the south side of 
Ninety-Sixth street, testifies that he was awakened by thenoise made 
when the tug Moran brought in the Delawâre ; tii.at he went on deck 
and savir the whole occurrence. He testifies that the Moran }ef t the 
Delaware,' and, without blowing any signais whatever, backed straight 
out of the slip into the Coleraine, and then out into the river and sub- 
stantially half way across. He thus corroborâtes the witnesses for the: 
Coleraine. :: ■:;::!',; :, 

It does not appear that the lookout upon the Moran wasin his place, 
or that he reported the Coleraine in time, while. the, lookout upon the 
Coleraine was seated upon the starboard side of; liât vessel, snioking 
à cigarette, and did not observe the Mor^n as quipkly as the pilot, who 
was in charge of the wheel. The admission, of the pilot of the Moran : 
upon the stand, as well as that Oif. the Moran's captain, indiçatesfull 
appréciation ôf the Moran's responsibility forcareiessness. They im- 
pressçd the court with ,the feeling that, they were trying to state. the 
events as thfey happened and at the same time excuse liability therefor. 

The facts do not seem.to justify the conclusion, that, the .Moran ccui- 
tinued out into the river without reversing, or that she was entirely 
oblivious of; having run the Coleraine down, or disTega;rdfvil when her 
présence wa?; brought to herattention. , jt would seern that her engines 
may hâve been rev9rsed(starfed running;fprward)„and that her reason 
for then backjng so far out in the river >vas becaitse of the injury to her 
own rudder. But the testimony aç to the location of the boatg just 
before the collision, even assuming that the Coleraine had turned in 
somewhat after passing the revenue ciîtter,, dpes not indicate that she 
was so close tothe Ninety-Sixth Street i?ier as to prevent observation 
on the part of the Moran.' As she was headed for Fif tieth street, and 
had corne around the revenue cutter, she was not violàting the rule 
which forbids navigating under the heads of ;the piers. 

If the captain qf the Moran is correct as to ;the, location of his boat 
when he, was, awakened by the alarm whistles, ,it is évident that the 
accident happened down opposite the Ninety-Fifth Street Pier, rather 
than up at Ninety-Sixth street, and that the MoraiJ was proeçpding out 
at too great a speed for safety to any bqat which might hâve â right 
to be close to the mouth of the slip. The testimony would , séem to 
show, also, that the Moran did not blow a, slip whistle when léaving 
the slip, even if one was blown as she left the Delaware. , Thè Coleraine 
dij give navigation signais, which should hâve been heede4 by the 
Moran. 

The whereabouts of the lookout on the Coleraine had no effect upon 
the situation, but the absence of a proper lookout on the Moran, when 
coupled with her speed, shows négligence sufficient to fix responsibil- 
ity. The Nevada, 106 U. S. 154, 1 Sup. Ct. 234, 27 L. Ed. 149. The 
Moran had the Coleraine on her starboard hand, and, as the collision 
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must hâve occurred sôme distance outside of the piers, the failure of 
the lookout and the neglect to give whistle signais would further fix 
liability upon the Moran. The Reliable, 183 Fed. 116, 105 C. C. A. 
406 ; The Columbia, 205 Fed. 898, 124 C. C. A. 230. 

The libelant Tracy may hâve a decree, and the cross-libel will be dis- 
missed. 



In re HENHY & S. G. LINDEMAN. 
(District Court, S. D. New York. Oetober 9, 1916.) 

1. Bankruptcy ®=>3W(4) — Claims — Indoksement of Notes. 

Under the law of New York, the obligation of both the indorser and 
the maker of a note Is original, thei'e being no relation of suretyshlp 
as in some other jurisdlctions, and therefore a credltor can base a claim 
against a bankrupt on notes of thlrd parties payable to the bankrupt and 
indorsed by It to the credltor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 476 ; Dec. 
Dig. ®=3316(4).] 

2. Banketjptct ®=»316(4) — Claims — Indoesement or Notes — Payment. 

Where a bankrupt was liable as indorser on a number of notes one oi 
which was pald by the maker after the bankruptcy, each noté must be 
treated by Itself, not ail together as creatlng one obligation, and the pây- 
ment extlnguishes the liability of the bankrupt on that note, notwith- 
r , standing the rule that the status of a clalm is determined as of the date of 
the flling of the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 4T6; Dec. 
Dig. ig=5316(4).J . 

3. Bankbuptct <S=316(4) — Claims — Indorsement of Notes — Renewal Note. 

A clalm against a bankrupt indorser of notes is not defeated by the 
claimant, after the bankruptcy of the indorser, taking f rom the original 
maker an unlndorsed renewal note, since it is then impossible to secure 
the indorsement, though taking such a note before the bankruptcy of 
the indorser would extlngulsh hls liability. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §476; Dec. 
Dlg. <©=>316(4).] 

In Bankruptcy. In the matter of the bankruptcy of Henry & S. G. 
Lindemàil, a corporation. On certifiçate of the référée after an order 
sustaining objections to a claim of the Gotham National Bank. Order 
reversed in part, and affirmed in part. 

Wilder, Ewen & Patterson, of New York City (Ward V. Tolbert, of 
New York City, of counsel), for the motion. 
Wentworth, Lowenstein & Stern, of New York City, opposed. 

MAY'ER, District Judge. The motion cornes up on the certifiçate 
of a référée in bankruptcy who has entered an order sustaining the 
objections of the trustée to the claim of the Gotham National Bank and 
fixing a day for the taking of testimony for the purpose of fixing the 
value of certain alleged security, and further directing that, if the 
value of the security shall appear to be less than the face value of the 
claim, then the bank shall be allowed to file an amended claim for the 

^cssFor oUier casea Bee eame topic & KEY-I^UMBEB in ail Key-Numbered Dlgests & Indexes 
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différence betw.een the total ai^iount of ,the cl^ioi.atid the value of Ihe 
seeurity. ] ]■ ,- • ,. ■ ' ■•;■;. - ,. ^ 

The facts are as fôllaw,§ ; The Gothain National Bank filed its proof 
of daim in due course. f0r the suniof $8,141 ;94. The trustée objected 
to $7,424.80. of : said daim, whiçh last-rnentioned amount is based on 
the following promissory notes: 

Maker Date Araount 

A. N. Pickerill May 20, 1914 $ 110.00 

Warren CoUins i May -21, 1014 139.00 

Miltou Piano Co May 27, 1914 710.00 

Vf. K. Cayton..... ,.., July 31, 1914 125.00 

Jameson-AUen Piano Co Aug. 31, 19]!4 1,136.80 

Orafts Piano Co, Aug., 7, 1914 1,400.00 

S; Z. Marks Co, Aug. 15, 1014 1,849.00 

Crafts Piano Co.. Aug. 15',' 1914 1,955.00 

-rrall of which were made to the order of the bankrupt. 
The bank conceded: ' . ' 

"Tliat ttie flrst note of $110 has been pait}, The second note of $139 we 
took a new note for from Warren Collins. Tlie third note for $710, there was 
no new note in regard to that. Tlie $125 we accepted a new note from W. 
K. Cayton. As to the other notes, those were ail notes payable to the bank- 
rupt vvhich hè discounted. We hold thèse notes, andthey hâve n6t been 
paid." 

From the record it does not appear when the bank accepted other 
notes of the original makers in place of the Collins & Cayton notes 
without thç indorsement or consent of the bankrupt. 

[1] First. The five notes upon vvhich as yet ho payments hâve been 
made, and which, presumably, are still in the possession of the bank: 

The holding of the référée was based on the theory that the liability 
of the maker was collatéral seeurity for the payment of thé libte by the 
bankrupt who was the indorser. The référée evidently sustained the 
contention of the attorneys for the trustée that there is a distinction 
between a case where the bankrupt is the maker and a third party the 
indorser, and a case where a third party is the maker and the bankrupt 
is the indorser. 

Whatever may be the law in other jurisdictions, the New York law 
is that the holder of a note may recover from the liiaker çr the in- 
dorser, as he pleases, or recover as far as he can from one and recover 
the remainder from the other. So f^r as the holder of the notes is 
concerned, the obligation of the indorser to him is an original obliga- 
tion, and there is hot a contract of suretyship such as may exist in some 
other jurisdictions. 

Judge Blodgett, in Re Pulsifer (D. C.) 14 Fed. 247, cited by counsel 
for the trustée, says : 

"But hère the bankrupts are only surettes on thèse notes. ■ Woolner Bros. 
are thé principal debtors, and the bankrupts only made theniselves eontliigent- 
ly liable, on their contract as indorsers, to pay in case the makers dld not," 

It was on the theory that the indorser was a surety that he came to 
his conclusion. Hère, however, the obligation of the maker doés not 
constitute surety in aid of or collatéral to the obligation of the bank- 
rupt as indorser and the position taken by the bank was erttirély sound, 
and the order of the référée must in that regard be reversed. , . , 
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[2] Second. The Pickerill note for $110: The record is silent as to 
when this note was paid but from the argument and briefs it is appar- 
ently conceded to be the fact that this note was paid after the filing of 
the pétition in bankruptcy. The bank insists that the status of a claim 
is as of the date of the filing of the pétition. That statement, broadly 
speaking, is correct when it is sought to ascertain and détermine the 
rights between the parties where the claim remains unpaid. The baiik 
aiso presumably proceeds upon the theory that the obligations of the 
bankrupt constitute an entire obligation even though the bankrupt is 
liable to the bank as indorser upon eight separate transactions. 

It is entirely clear to me that each transaction must be treated by 
itself, and that, when a note is paid as the Pickerill note has been, that 
ends the obligation of the bankrupt estate to the holder of the note. 

We are not concerned hère with the relations (if any) between the 
bankrupt estate and the maker of the note. So much of the claim, 
therefore, as relates to this note must be expunged. 

[3] Third. The two notes for which renewal notes were taken from 
the makers without the indorsement of the bankrupt : 

Hère again the record is silent as to the time of the transaction, but 
counsel apparently agrée that this took place after the filing of the 
pétition. This is illustrative of the principle that, as between the bank- 
rupt estate and the bank, the status of the parties must be fixed as of 
the date of the filing of the pétition; and hère again we are not con- 
cerned with such duties as may rest upon the bank in its relation with 
the makers, or hereafter with the bankrupt estate if the bank should 
collect in full from the makers. The bankruptcy statute was intended 
at least to deal with thèse situations from a practical and common sensé 
point of view. It would be, to say the least, embarrassing from a com- 
mercial standpoint, to insist that the holder of a note could not take 
a renewal note from the maker when the bankrupt is no longer in a 
position to endorse a renewal note. The obligation is still outstanding 
and the note still remains unpaid, and the claim, therefore, is a real 
claim for an unpaid obligation, and the situation is not similar in prin- 
ciple to that of the Pickerill note. 

The object of proving claims in bankruptcy is to set forth what is 
owed to the claimant, and, as nothing was owed on the Pickerill note, 
there was no claim in respect thereof ; but the case of the other two 
notes differs from the usual situation of accepting a renewal note with- 
out indorsement, because an independent act, to wit, the pétition in 
bankruptcy with the conséquent adjudication, has occurred. 

To require the holder of a note in such circumstances to refuse or 
décline to accept a renewal from the maker, unless the bankrupt in- 
dorser again indorse such renewal note, would be to call upon the hold- 
er to perform a useless act which would hâve no efïect. The principle 
of release applicable where an indorser does not indorse a renewal note 
does not apply after bankruptcy. 

If therefore I correctly understand that thèse renewal notes were 
given after the pétition in bankruptcy, then the order of the référée 
must be reversed in that regard. Of course, if thèse renewal notes were 
given bef ore the bankruptcy, then the indorser was released. 
238 F.- 
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CLÀRK BROS. COAL MININQ 00. Y. PENNSTLVANIA R. CD. 

(District Court, E. D. Pennsylyanla. December 14, 1916.) 

No. 2432. 

COII^ESCB <S=S>97 — iNTEBSfrATE Ck>UMBBCX LAW — ACTION OH AWABD OF CoM- 
KISSION. 

A new trial granted In an action on an award of damages by the Inter- 
state Commerce Commission for discrimination in the distribution of 
coal cars, on the ^ound that the award of the Commission, whlch was a 
part of Uie évidence subiuitted to the jury, under a later décision of the 
Suprême Court was made ou an erroneous basis, and that the jury were 
not fully Instruçted on the point. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. { 147; Dec Dig. 
iS=»97.] 

At Law. Action by the Clark Bros. Coal Mining Company against 
the Pennsylvania Railroad Company. On motion by défendant for 
new trial. Motion granted. 

A. L. Cole and A. M. Liveright, both of Cleariîeld, Pa., for plain- 
tiff. 

Henry W. Bikle and Francis I. Gowen, both of Philadelphia, Pa., 
for défendant. 

DICKINSON, District Judge. A necessity to retry this case is to 
be regretted. Not the least cause of regret is from the standpoint of 
tlie public interest in the prompt administration of justice, and in the 
certainties of the law and the sureness of the application of its prin- 
ciples. If, however, error has crept into the trial which compels a 
new triai, the sooner it is discovered and corrected the better for ail 
concemed. The one thing whiçh helps to reconcile us to this neces- 
sity is the opportunity it will afïord to correct inadvertently used ex- 
pressions in charge, which may hâve resulted in injustice to the plain- 
tif? in the claim made for what for brevity we will call its right to 
interest. One feature of the trial which may give the défendant the 
right to a retrial is this ; 

The défendant iritroduced what we will term mathematical évidence 
to establish with mathematical certainty and précision that the Com- 
mission by its award allowed damages on the basis that the plaintifï 
was entitled in the distribution of cars to a number of cars up to its 
full physical capacity rating, and was also entitled to hâve included 
among the cars available for distribution ail private and fuel cars. If 
the damages awarded Were awarded on this basis, it is conceded an 
error was made, because the number of cars, by the Commission's 
own rule, was to be determined in another way. This other way was 
to rate the mines, not according to their physical capacity alone, but 
their physical capacity plus their commercial output, during a certain 
preceding period, divided by two, and to limit the number of cars for 
ratable distribution to what are called unassigned cars, being ail cars 
available for gênerai commercial use after excluding private and fuel 

^ssFor other cases see same topic & KEY-NUMBBR In aU Key-Numbered Digeste & Indexe* 
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cars, and having thus found the share of ea,ch mine, todeliver to any 
mine its private cars and fuel cars consigned to it, but before deliver- 
ing to it any unassigned cars to count against its share of such cars 
the private and fuel cars delivered to it. The resuit would be that 
no mine, which had received private or fuel cars, would hâve the right 
to receive any unassigned cars, unless its sharp of the unassigned cars 
exceeded the number of private and fuel cars delivered to it, and theii 
only for the excess. 

The évidence would at least tend to show that the aiward of damages 
was made by the Commission on this erroneous basis and would mathe- 
matically demonstrate this, unless the agreement of the mathematical 
results of the working out of this wrong rule of car distribution, with 
the results reached by the Commission, was a mère coincid«nce, or 
a necessary coïncidence (as it might be), or the exa:ct agreement in re- 
sults can be otherwise explainêd. The trial judge submitted the ques- 
tion of the amount of damages to the jury :to be determined under 
ail the évidence. Under ail the évidence, the mathematical évidence 
and thefindings of the Commission, wereboth included. If the mathe- 
matical évidence, in légat effect, merely tended to provè what was 
fairly a déduction of fact, this submission was of course proper, ; and 
it would hâve been error to hâve withdrawn the évidence of the Com- 
mission's findings. The trial judge was moreover justified, and indeed 
required to so submit the évidence pf the award along with tbe other 
évidence, because this had been determined by the court of this district 
to be proper, and the trial judge was not only following the only guide 
which up to that time had been given him, but was controlled by the 
ruling previously made. ■..;,. 

Since the trial, however, the law bas been authoritatively pronounced 
for us in the case of Pennsylvania R. R. v. Jacoby, 242 U. S. 89, 37 

Sup. Ct. 49, 61 L,. Ed. . The mathematical évidence in that case 

was that the percentage relation which the shipments which the plain- 
tiff might hâve made (on the basis' of which damages were awarded) 
bore to the physical capacity output of the mine, was mathematically 
expressed by the décimal figures 59.9. This had refereiice to. one 
period which the action covered. The like expression of this rela- 
tion with référence to the other period of the action was 59.6. The 
plaintiff had offered in évidence before the Commission certain dis- 
tribution sheets. Thèse showed that the mines favored by the railroad 
Company had received in car tonnage during the one period 59.9 and 
during the other period 59.6 per cent, of their mine ratings, based upon 
the physical capacity of the mjnes, and as the plaintiff had received 
a less percentage, this established that thèse favored companies had 
received an undue, overlarge, and discriminatory allotment of cars. 
As thèse percentage figures were exactly the same percentage figures 
expressive of the allotment of cars which should hâve been made to 
the plaintiff which are disclosed by the award, we are afforded a mathe- 
matical démonstration that the Commission allowed damages to the 
plaintiff based upon the allotment of cars made to the favored shippers. 

The défendant asked (by point 8 of its points of charge) that the 
correctness of this inference be sybmitted to the jury, and, if drawn 
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by them, that they should be instructed that the award was erroneous, 
and be further itistructed that the plaintiflf could not recover. The 
court refused to affirm this point. The refusai was adjudged error, 
and it was further adjudged that this error was not cured by proper 
instructions in the gênerai charge. 

One of the features of the Jacoby Case was that the finding of the 
Commission was the only évidence offered by the plaintiff. The in- 
struction asked for, therefore, was the équivalent of binding instruc- 
tions to the jury if (and we underscore the "if") they found the Com- 
mission had based its award upon the unfair percentage of capacity 
tonnage of the favored mines. The défendant had presented the same 
point, with this "if" conclusion stated as a fact, and asking for bind- 
ing instructions. The trial judge refused the latter point, and there is 
in the opinion of the Suprême Court no word of direct criticism of 
this refusai. It is plainly intimated, and almost directly stated that no 
other inference than that set out in the point could be drawn ; but it 
is to be observed that the ruling is confined to an affirmance of the 
eighth point, which left the question to the jury, and not to the point 
which took it from the jury, although hère again a more drastic rul- 
ing is suggested as proper by the strengthening phrase that the court 
was "at least" of the opinion that the eighth point should hâve been 
afifirmed. Thus has the law been settled to be so that ail which remains 
to us is to apply it to the instant case. 

We hâve hère in efïect the same évidence and almost in words the 
same testimony. We hâve likewise to ail intents and purposes the 
same points, except in being f ramed to meçt the différence in the évi- 
dence in the respect that in the présent case there was and in the 
Jacoby Case there was not other évidence than the award. . That with 
which we are now concerned is the answers. We are firm believers 
in the doctrine that charges ought not to be subjected to the hindsight 
test of verbal accuracy. If they are, the contrary doctrine will resuit 
in spineless charges, made up of abstract statements of the law, or in 
never entering judgments on verdicts rendered. The charge should, 
however, be free from errors of substance. If, at the time of this 
trial, we had been given the aid of the enlightening opinion in the 
Jacoby Case, the sixth point (one of the points corresponding to the 
seventh point in the Jacoby Case) would hâve been answered as it 
was answered or simply refused. The law of the point was affirmed, 
but we refused to take the question of fact from the jury. In this 
there was no error. The seventh point and others (corresponding to 
the eighth point of the Jacoby Case) we now know should hâve been 
affirmed. The answer is to hâve read into it what was said on the 
same subject in the gênerai charge. When so read, the answer may 
be said to be an affirmance of the point. It was at least clearly so 
intended. 

We are now constrained to find, however, that the answer does not 
give the défendant ail to which it was entitled. Whether that which 
belongs to it is of less value than that which it received is a question 
which it has the right to décide. We cannot deprive it of any of its 
rights on the plea that what it received was of greater value than what 
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it was entitled to hâve. W., C. & P. R. R. Co. v. Broomall, 18 Wkly. 
Notes Cas. (Pa.) 44. 

As the rule for a new trial must be made absolute, we need not ad- 
vert to the other reasons assigned. 

Rule absolute. 
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(District Court, E. D. Pennsylvanla. January 9, 1917.) 

No. 45 of 1916. 

Seamen <g=>23 — RiGHT To Wages — Statuts — Construction — "Half of What 
HAS Been Earned." 

TJnder the provisions of the I^a Follette Seaman Act March 4, 1915, c. 
153, 38 Stat. 1164, that a seaman shall be entitled to recelve one-half of 
what he has earned at the tlme of demand for wages, notwithstandlng an 
agreeraent that his wages are not to be pald until the end of the voyage, 
and that if the master refuses to pay the one-half demanded ail then 
eaNied may be collected, when construed to efCectuate the purposes of the 
act to give some protection to seamen without depriving the master of 
ail control over them and of ail means for enforcing loyalty to the ship, 
the amounts already paid to the seamen are to be deducted from the half 
of what has been earned which he is entitled to demand, not from the en- 
tire amount earned, since under the latter construction a seaman could, 
by successive demands, collect the entlre amount due. 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. §§ 118-122; Dec. 
Dig. ®=>23.] 

In Admiralty. Libel for wages by Jacob Nelleman and others 
against the steamship London. On trial hearing upon the libel, an- 
swer, and proofs. Libel dismissed. 

David E. Finley, Jr., and Joseph Hill Brinton, both of Philadelphia, 
Pa., for libelant. 

Bruce A. Metzger and Howard H. Yocum, both of Philadelphia, Pa., 
for respondent. 

DICKINSON, District Judge. This case cornes in effect, although 
not in form, as a case stated. The purpose is to hâve a construction 
put upon certain phrases used in the amendment to the Seamen's Act 
known as the La Follette Act. The question involved is whether, un- 
der that act in determining how much of the wages earned may be 
demanded as presently payable, the amount of payments made on 
wages is to be deducted from the amount of wages earned, or from 
the one-half of the amount earned which is made presently payable. 
A supposititious case will illustrate in the concrète the différent re- 
suit reached by the adoption of the one method of figuring, or the 
other. Take the case of a sailor who earns for instance $1 per day, 
or $30 per month, none of which under the shipping articles is pay- 
able until the end of the voyage. He has earned on, say, January Ist, 
$90. He asks for and is paid $45. On January 6th (five days later) 
he makes another demand. How much, under the La Follette Act, is 
payable.? Under the respondent's construction, the amount is $2.50; 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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under the libelant's, it is $25. Thèse widely différent results îlow 
from the différent method of figuring. The respondent takes the 
amount earned as $95 and the one-half demandable as $47.50, from 
which is deducted $45, the amount paid, striking the balance of $2.50. 
The hbelant takes the same amount earned $95, and deducts from it 
$45, the same amount paid, and strikes a balance of $50 as the bal- 
ance due and gets the resuit of $25 as the one-half presently demand- 
able. 

The sole question before us is: Which jjf thèse two methods is in 
accord with the act of Congress? Alf other questions hâve been 
eliminated to hâve this one ruled. There is no question of advance- 
ments (as distinguished from payments on account of wages earned) 
and no question of jurisdiction raised, and there is no dispute over 
the; facts. The claim of one of the libelants may be taken as typical 
of ail. He had earned $60.48 and had been paid $37.53. His claim 
is that he demanded as his right $11.47, the one-half of $22.95, the 
balance of what he had earned, and, as payment was refused, the whole, 
$22.95, has become payable under the provisions of the act of Con- 
gress. The respondent answers that the sum demandable was $30.24, 
the one-half of $60.48, the amount earned, and, as more than this had 
been paid on the wages earned, the ship's master was justified in re- 
fusing to pay more, and that no libel would lie for the balance of 
wages earned but not yet payable. 

If the libelants are right in their construction of the act, a decree 
should be entered for the balance of the earned wages. If they are 
not right, the libel should be dismissed. It is, of course, obvions that 
the practicaV effect of the construction given to the act oi Congress 
by the libelants is to make ail the earned wages demandable. The act 
gives the right to recover ail only when payment of half is refused. 
It also recognizes the right of the master to retain one-half the earned 
wages to assure fidelity to the shipping articles and loyalty to the 
ship's service until the end of the voyage. A construction which is 
destructive of thèse main purposes of the act would, by its mère 
statement, forestall discvission. The earnestness, however, with which 
the argument in its favor has been pressed and the traditional guard- 
ianship relation to sailors, which courts of admiralty assume, as well 
as the highly commendable purposes of the La Follette Act, move us 
to a fuller expression of the reasons for the finding now made. The 
act has a gênerai police and remédiai purpose which makes a strong 
appeal for a libéral construction in advancement of the ends in view. 
The law évinces, along with a récognition of the urgent need of a 
remedy for existing abuses, an appréciation of the practical limita- 
tions of the gênerai subject. Without adverting to other features, 
thèse two phases of the subject-matter of the législation were in mind. 
One was the necessity of protection to seamen. who might be brought 
on board ship under conditions which made them helpless to protect 
themselves, and held them for the duration of a long voyage with 
their claim for future wages already depleted and the payment of 
whatever might be coming to them tied up for an extended period of 
time. The helplessness of people thus situated is appealing, and this 
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act was intended to afford relief. Certainly no one would wish to 
be a party to the withholding of any relief which has thus become 
the légal right of seamen. On the other hand, the great value which 
overseas commerce has to every nation and the necessity for the main- 
tenance of proper discipline aboard ship, and to assure, as well as 
encourage, loyalty to the ship and to its service for its protection, ail 
demand that some means of control over the ship's crew and some 
measure of command over their services must be given to the master. 

The provisions of this act, or some of them, are necessarily drastic. 
The one we are now considering compels the master to pay at least 
half the wages earned long before the time when, by the agreement 
of the parties, any are payable under pain of a penalty for refusai 
of being obliged to pay ail. The act made what was thought to be 
the best adjustment of ail the difficulties which the situation présents 
by extending relief to the seamen by giving them one-half of their earn- 
ings and leaving to the master one-half of the means of control given 
by the shipping articles. We think this to be the fair construction of 
the act. It first gives the seamen the right to demand one-half of the 
wages earned. What follows is intended to provide them with the 
means of enforcing the right given. No phraseology used in describ- 
ing the means should therefore be held_to expand the right unless 
clearly intended and plainly expressed. We fînd such enlargement not 
to hâve been expressed — and most certainly not intended. The ef- 
fect of the construction asked to be given to thèse later provisions of 
the act, as aiready stated, is to enlarge the demand for wages from 
half to ail. The act does, indeed, give the right to ail ; but this is 
only in case the master refuses to pay half. If the seamen were, in 
the first place, entitled to demand ail, why give them the right to 
demand ail only in case of a refusai ? This very provision is a déniai 
of the construction sought to be given to the act. The common sensé 
and sensé of justice of any one upon whom such a construction of 
the law was attempted to be forced would be so outraged that there 
would be provoked a feeling of irritation and resentment which the 
average vessel owner and master could not suppress, and this would 
defeat their co-operation in accomplishing through this act the very 
worthy end whîch its framers had in view. 

The construction we hâve given to the act is in accord with ail the 
cases to which we hâve been referred, although the spécial features 
upon which emphasis was placed in the other cases are not hère prés- 
ent. The Ixion, 237 Fed. 142, ruled in the Northern Division of the 
Western District of Washington; The Jacob N. Haskell (D. C.) 235 
Fed. 914. 

The libel is dismissed. 
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UNITED STATES v. ANDERSON. 
(District Court, D. Montana. January 8, 1917.) 

■ No. 82. 

1. Public Lançs <g=3l20 — Patents — Oancellation — Evidence. 

A patent to public lands, being by a solemn grant over the seal of the 
United fêtâtes, and presumptive tliat tlie patentée lias performed ail con- 
ditions précèdent to its issuance, cannot be annulled for fraud, unless tlie 
évidence is unequlvocal, clear, and convincing. 

[Ed. Note.— For other cases, see Public Lauds, Cent. Dig. §§ 332-335; 
Dec. Dig. <S=>120.] 

2. Public Lands (ê=35(3)^Homestead Laws — Absence — "Aotual Rési- 

dence." 

Défendant, who entered land iinder the Homestead Law (Act May 20, 
1862, c. 75, 12 Stat. 392), requiring actual résidence, erected a liouse and 
established a résidence upon tlie land. He substantially improved and 
cultivated the land, mainly by pald labor and croppers on shares, but, 
belng a single man, worked for nelghbprs In the vicinity, though occasion- 
ally returning to his homestead entry. For some weeks he lived in the 
timber not far distant securing fence material, and during the perlod of 
résidence v?as several times absent from the state on business. Heîd, 
that as "actual résidence," within the lave, means no more than résidence, 
true, substantial, and real, such absences dld not prevent défendant from 
acquiring title ; the law not insisting that he should remain upon the 
homestead entry when idle. 

[Ed. Note. — ^î'or other cases, see Public Lands, Cent. Dig. § 74 ; Dec. 
Dig. <©=>35{3). 

For other définitions, see Words and Phrases, First and Second Séries, 
Actual Résidence.] 

3. Public Lands <g=5l20 — Patent — Homestead Entbies — False Statements. 

In such case, as défendant was entitled to the land despite his tempo- 
rary absences, the statement in his final proof that he had not beeii 
absent from the land, made in response to a question to that effect, did 
not warrant cancellation of the patent, partlcularly as défendant testlfied 
that the ofiicer taking the proof explalned to him that absence meant for 
a period interrupting contliiuous résidence, and the answers of the 
other witnesses to the proof showed defendant's temporary absence, so 
that the land department was not misled. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <®=»120.J 

In Equity. Suit by the United States against Cari Anderson. De- 
cree for défendant. 

Burton K. Wheeler, U. S. Atty., of Butte, Mont. 
L. A. Conser, of Baker, Mont., and W. W. Palmer, of Conway, 
lowa, for défendant. 

BOURQUIN, District Judge. In this suit to annul a homestead 
patent, the charge is that défendant procured the patent by fraud, in 
that for the required period he did not estabHsh and continuously main- 
tain résidence upon the land. The answer dénies. 

[1] The settled law is that, in a court of equity, like any other con- 
tract, a patent, a solemn grant over the seal of and by the United States 

(g=For other cases see same topic & KBY-NUMBEK in aU Key-Numbered Digests & Indexes 
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and pr^sumptive that the patentée performed ail conditions précèdent 
to its issuance, cannot be annulled for fraud, unless the évidence is 
uneqiiivocal, clear, and convincing, in quality and quantity that inspires 
confidence and produces conviction of the truth of the charge. Upon 
considération of plaintiff's évidence, the witnesses, the past différences 
of the principal ones with défendant, their opportunities or lack of 
them for knowledge, their testimony both favorable and unfavorable 
to défendant, the latter largely négative, no more than suspicion and 
doubt is created, far short of the necessary proof of the charge. That 
suffices to dismiss the suit. It may be added, however, that, consid- 
ered in connection with defendant's évidence, serions suspicion and 
doubt are dispelled. There is practically no irreconcilable conflict be- 
tvireen the évidence of the parties. 

[2] Briefly, it appears défendant built and furnished a house upon 
the land and established résidence therein. For more than three years 
thereafter and prior to final proof, he substantially improved and 
cultivated the land, the latter mainly by paid labor and croppers on 
shares, having some 125 acres under cultivation at the latter time. Be- 
ing a single man and without stock or work animais, he worked for 
neighbors a mile or more away, exchanging work for use of teams, 
at such times staying mostly at the neighbors, though also on occasions 
returning to this land. For some weeks he lived in the timber not far 
distant, securing fence material for the land. He went to Dakota and 
harvested a crop he planted before establishing résidence on bis home- 
stead, then returning to this land, thereafter and prior to final proof 
he made some four visits to Minnesota, of two weeks' to two months' 
duration, due to his father's death and necessities accruing therefrom. 
At ail times ail his personal property in Montana' was upon this home- 
stead, and it was his only home. At no time was he absent from the 
land six months. That on occasion or many occasions passers or crop- 
pers on some part of the homestead did not see défendant, did not see 
évidence of résidence, ashes, cans, etc., at the house, under ail the cir- 
cumstances is consistent with defendant's résidence there. After final 
entry, made three years prior to suit, he continued to réside upon, im- 
prove, and cultivate the land, as before — compétent évidence of his 
intent before. Of the three years' period of résidence required to 
earn the land, he was undoubtedly absent a considérable, perhaps the 
greater, part. 

But this did not disturb his continuons actual résidence upon the 
homestead. "Actual résidence," within the Homestead Law, means 
no more than résidence — true, substantial and real ; not fictitious, nomi- 
nal, or pretended. It does not require continuons présence on the land, 
but only that it be habitation fixed and maintained with intent to con- 
tinue it so long as the homestead law requires, in this case, three years. 
It is consistent with much absence and less présence on the land, turn- 
ing largely on circumstances and intent and good faith evidenced by 
acts and conduct. No good policy would be subserved by insîsting an 
entryman in a case like this should "loaf" upon the homestead, and the 
law does not insist. 



650 238 FEDEKAL REPORTER 

[3] In homestead final proofs is a question : Has the entryman "ever 
been absent from the homstead" ? Défendant at final proof answer- 
ed, "I hâve not," and plaintiflF's principal argument was that, since he 
now admits hé was absent, he made a false and fraudulent représenta- 
tion in the final proof, and so the patent should be canceled. As the 
évidence hère shows that, despite absences, plaintifï earned the land, 
had he at final proof admitted absences, he still ought to and would 
hâve received the patent; so the false answer was not material, not 
fraud. 

The final proof question is ambiguous. What absence does it im- 
port? Surely not mère trips to town, neighbors, etc., though of some 
few days. Défendant testified herein that, on his necessary inquiry, 
the officer taking the proof explained to him that "absent" meant for a 
period interrupting cbhtinuous résidence; hence his answer. And in 
that final proof are the answers of two witnesses that plaintiiï had been 
absent, demonstrating, though not material, that by defendant's answer 
the Land Department was not misled. It is appreciated that, in such 
cases as this, circumstances render proof of the alleged fraud difiicult. 
But no mofe so than for an honest patentée to défend the charge. 
Safety of the latter, stability of titles, and gênerai welfare prohibit 
relaxation of the rules of proof. 

Decree accordingly. 



HENNINGSKN PRODUCE CO. v. WHALEY, Internai Revenue CoUector. 

(District Court, D. Montana. January 8, 1917.) 

No. 190. 

1. Inteenal Revenue <g=16 — Adultebation of Buttée— Régulation bt 

COMMISSIONÈB or INTEBNAL REVENUE^ — VaLIDITY. 

A régulation by the Commissloner of Internai Revenue that butter 
havlng 16 per cent, or more of moisture shall be classed as adulterated 
butter, wlthln Act May 9, 1902, c. 784, § 4, 32 Stat. 194, deflnlng adulter- 
ated butter to be any butter In the manufacture or manipulation of whleh 
any process or miaterlal is used to cause the absorption of abnortnal 
quantlties of water, mllk, or cream, and imposing taxes on manufacturers 
of such butter, whiçh régulation dld not apply to farmers, is Invalld, being 
in excess of the powers of the Commissloner, imposing taxes where not 
due, and waivlng them when due. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. ®=»16.] 

2. Inteenal Revenue ®=>16 — ^Adultebated Butter — Manufacturers — Lia- 

BiLiTT roB Taxes. 

In such case, a manufacturer of butter, intending to take advantage of 
the régulation, attempted to Incorporate Into Us product as much moisture 
as possible without exceeding 16 per cent., by working over butter con- 
taininga small amount of moisture, so that the moisture would be in- 
creased practlcally up to the maximum prescribed by the régulation, not- 
withstanding the ordinary amount of moisture in butter is considerably 
less than 16; per cent. Ueld, that the manufacturer was subject to the 
tax Imposed by the act, being a manufacturer of adulterated butter, be- 
cause using a process wlth Intent and effect of eausing the absorption of 
abnormal quantlties of water, mllk, and cream. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. cg=>l6.] 

^SjFor other cases see same topie & KBY-NUMBEK in ail Key-Numbered Dlgests & Indexes 
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At Law. Action by the Henningsen Produce Company, a cor- 
poration, against William C. Whaley, as CoUector of Internai Revenue 
of the District of Montana. Judgment for défendant. 

John E. Corette, of Butte^ Mont., for plaintiff. 

Burton K. Wheeler, Û. S. Atty., of Butte, Mont., for défendant. 

BOURQUIN, District Judge. Plaintifï, assessed as a manufac- 
turer of adulterated butter, seeks recovery of taxes paid, alleging it 
was not such manufacturer. So far as material hère, Act Mav 9, 
1902, § 4 (32 Stat. 194), defines "aduUerated butter" to be "any but- 
ter in the manufacture or manipulation of which any process or ma- 
terial is used with intent or effect of causing the absorption of ab- 
normal quantities of water, milk, or cream," and imposes taxes on the 
manufacturer. 

[1] Although the act does not so authorize, the Commissioner of 
Internai Revenue has issued a "régulation" that "butter having 16 
per cent, or more of moisture contains an abnormal quantity and is 
classed as adulterated butter." And the maker, if not a farmer, to 
whom the régulation is not applied, though the statute contains no ex- 
ceptions, is assumed to be a manufacturer of adulterated butter and 
taxed. From the évidence it appears that revenue agents in the mar- 
kets secured samples of plaintifï's butter, in many of which was found 
16 per cent, and more of moisture. Thereupon, because of and re- 
lying on the régulation alone, plaintiff was assessed as a manufacturer 
of adulterated butter, and paid under protest. 

Plaintiff contends the régulation is void, relying on U. S. v. 11,150 
Pounds of Butter, 195 Fed. 657, 115 C. C. A. 463, which so décides. 
Défendant, contra, relies on Creamery Co. v. Lemon, 163 Fed. 145, 
89 C. C. A. 595, which holds the régulation valid. It is believed that 
the conclusion, at least, of the former case is right — that the régula- 
tion is void. It is more than a rule of procédure and administration, 
being législative in character. It would amend, change, annul, ex- 
pand, and contract the act. Amongst other things, it ignores means, 
intent, and effect, the very substance of the act, and counts alone on 
a condition, however produced, contrary to the act. It imposes tax- 
es where not due, and waives them where due. It créâtes some of- 
fenses, and pardons, even licenses, others. The Commissioner has 
no such power. Neither the act nor gênerai statutes confer it on him. 

[2] But there is more to the case. It also appears, and by plaintiff's 
évidence, that at the vital time it was manufacturing daily about 2,000 
pounds of butter, and was buying and selling other butter; that its 
methods of churning — préparation of cream, températures, churn rév- 
olutions, washing, salting, and working, any and ail of which affect 
the amount of moisture in the finished product — were not dictated 
alone by what, under the circumstances, was ordinary, usual, custom- 
ary, recognized as good practice, and with an eye single to the qual- 
ity of the butter ; in brief , were not normal, but were modified with 
intent that the butter would contain 15.9 per cent, moisture and ail 
practicable within the 16 per cent, of the régulation, and to the ef- 
fect that moisture content varied from less to more than 16 per cent.. 
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but always more than it would hâve been from normal methods. 
Plaintiff frânkly admits its aim and instructions were not to exceed 
15.9 par cent, moisture and to secure ail practicable benefit from the 
régulation; and therein, at the final stage, when "finished," when, 
as happened, sampling showed moisture substantially lower than 15.9 
per cent., the butter was additionally vvorked, solely to increase, as 
it did, its moisture content. It is obvious that plaintiff's instructions 
were, not only not to exceed 15.9 per cent, moisture, but were also 
to modify normal methods when necessary, to increase moisture to 
that amount; and this was done. And so donc, in "manufacture or 
manipulation" a "process" was "used with intent or effect of causing 
the absorption of abnormal quantities of water, milk, or cream," re- 
sulting in "adulterated butter" within the statute, whether the mois- 
ture content was 16 per cent., or more, or less. The determining fac- 
tor is not any particular percentage of moisture, but the means and 
intent by which moisture is increased. In one case butter containing 
18 per cent, of moisture may not be adulterated ; in another case, con- 
taining 12 per cent., it may be. 

As observed in the first-cited case, butter making éliminâtes mois- 
ture. But the statute must receive a reasonable and practicable con- 
struction. And it is believed that any departure from methods ap- 
propriate to the circumstances of the particular churning, departure 
from methods calculated to resuit in a product of appropriate quality, 
with intent and effect to increase moisture over what it would hâve 
been, but for such departure, has caused "absorption of abnormal 
quantities of water, milk, or cream," within the statute, whether the 
increase be due to rétention of moisture throughout, or by elimina- 
ation and reincorporation. Intent and effect, not "or," the statute 
must be read ; for intent without effect could not produce adulterated 
butter. It would seem normal methods of manufacture generally 
resuit in about 14 per cent, moisture. The butter plaintiff purchased 
ranged from 8 to 17.5 per ceiit., and it appears it worked over at 
least that containing 16 per cent, and more, to reduce moisture just 
below the 16 per cent, of the régulation and to what it terms the 
"légal limit." 

From the évidence it appears the régulation is responsible for star- 
tling conséquences. Manufacturers take advantage of it to deliberate- 
ly increase moisture, it may be from less than 1 up to 3 per cent, and 
more, to a point short of the regulation's 16 per cent. It follows a 
tremendous amount of water is sold at butter priées, doubtless ag- 
gregating millions of dollars annually, which would not be, but for 
the license seen in the régulation — a curions and injurious resuit 
from administration of a bénéficiai law. And although an occasional 
manufacturer, who oversteps the "légal limit" and is detected, pays 
a tax, it is probably not cents to the treasury where the people pay 
dollars for water. The régulation being void, even as its mère viola- 
tion does not subject the manufacturer to the statute, obédience to it 
does not protect those who violate the statute. 

From what précèdes, it appears that plaintiff was a manufacturer 
of adulterated butter when the taxes involved were levied and paid, 
and so it is not entitled to recover them. 

Judgment accordingly. 
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In re BECK. 
(District Court, S. D. New York. November 10, 1915.) 

1. BaniîRXJPtcy @=a205 — Effect of — Rigiits of Trustée. 

After bankkruptcy. the trustée, nnd not tbe banliriipt. can clalm money 
retalned by tlie bankruiit's employer iinder exécution Issiied pursuant to 
Code Clv. Proc. N. Y. § 1301; exocution on tbe judj^meut havlng been 
returned unsatisfied and the judguient créditer desiring to subject the 
bankrupt's wnges to the payment of liis daim. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. |§ 234, 303; 
Dec. Dig. <®=5205.] 

2. Bankruptcy ®=»205 — Adjudication — Riotits of Trustée. 

The trustée U not, as agalnst the Jiulgraent créditer, entltled to funds 
reserved by the employer at a tlme more than four montbs before adju- 
dication. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 234, 303; 
Dec. Dig. <&=205.] 

3. Bankruptct <g=>196 — Lien — Riqhts of Judgment Cbeditob. 

In such case, as the action was one at law, the Judgment credltor had 
no etiuitalile lien agalnst the moneys retalned under exécution whlch 
could be asserted agaiust the trustée. 

[Ed. Note.— For other caaes, see Bankruptcy, Cent. Dlg. §§ 30S-316; 
Dec. Dlg. <S=>l»e.] 

4. BANKBaPTCY <S=>205 — Adjudication — Rionr of Trustée. 

As there could be no lery on the bankrupt's salary untll there was a 
salary to levy upon, money retalned by the employer wlthln the four 
months iieriod Is subject to the clalm of the trustée, being treated as prop- 
*rty subjected to exécution wlthln four months o( bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 234, 303; 
Dec. Dig. <S=205.] 

5. Bankruptcy <©=>216 — Dischabge — Necessity. 

In such case, as a debt Is not barred untll the bankrupt secures a dis- 
charge, the bankrupt's employer should, desplte adjudication, continue to 
retaiti tbe required perceutage out of bis compensation pursuant to ex- 
écution, the as.sertiou of the clalm by tlie trustée havlng reduced the 
amouut retalned to a sum Insutbcient to satlsfy tbe creditor's clalm, which 
sum sbould be delivered to the bankrupt in event of discbarge, or to the 
credltor in event of déniai. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 328-333; Dec. 
Dig. <S=216.1 

In Bankruptcy. In the matter of the bankruptcy of Robert T. Beck. 
On motion to vacate or modify an order staying proceedings in the state 
court affecting the bankruptcy. Order modified. 

Allen & Dean, of New York City, for Bauer, a judgment creditor. 
Eugène L. Brisach, of New York City, for bankrupt. 

HOUGH, Circuit Judge. The only proceeding intended to be affect- 
ed by this motion is an outstanding exécution (or rather the proceeds 
thereof) issued under section 1391 of the Code of Civil Procédure 
against the wages of the bankrupt herein, who is now and long has 
been a policeman of this city. 

4=»For otber eue* *e6 sam« toplc & KET-NUMBER In ail Ker-Numbered DIgestt & Index<^a 
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It appears that on October 6, 1913, a judgment was obtained against 
Beck in the Municipal Court for the sum of $86.86. On October 21, 
1913, an ordinary exécution was returned unsatisfied, and thereupon 
another exécution was issued under the section of the Code above 
ailuded to. Ever sinee that time the city paymaster has retained the 
proper proportion of Béck's wages, until he has in hand the sum of 
$101.34. , 

[1, 2] On February 16, 1915, Beck filed ^ pétition in voluntary bank- 
ruptcy, and was at once adjudicated. The question submitted is, To 
whom does the money now in the hands of the city paymaster belong? 
Clearly no one but the trustée in bankruptcy can claim anything as 
against Bauer, the judgment creditor, and that trustée can claim nôth- 
ing back of the four months peridd Which began October, 16, 1914. 

[3] The action was at law. Thére'wàs no équitable lien arising 
in favor of the judgment creditorj v^Jierefor.e Bauer's claim is not with- 
in the doctrine of Metcalf v. Barker, 187 Û. S. 165, 23 Sup. Ct. 67, 47 
L. Ed. 122. ,. -, 

The moment any wages or salary became due to Beck, the exécution 
appliéd tô the pfoper proportion thereof. Whatever was retained by 
the city paymaster down to Octoberlô, 1914, is, clearly applicable to the 
paymént bf Bauer's judgment. 

[4] What was retained after October 16, 1914, was just so much 
money, practically in the hahds of the.sheriff under a levy made with- 
in the four mon&s period,. for there could be no levy upon Beck's sal- 
ary Until there was a salary to levy upon; Therefore the date of levy 
is coincident with the date of accruing wage. To such a situation 
Clafke V. Earremore, 188 U. S. 486; 23 Sup. Ct. 363, 47 E. Ed. 555, 
applies, and the trustée in bankruptcy is entitled to whatever the city 
paymaster has in his hand and retained from Beck's wages between 
October 16, 1914, and February 16, 1915. 

[5] Beck has not yet obtained a discharge, nor does it appear wheth- 
er hé has appIied for one; therefore until he is discharged, or his right 
tO; âpply for a discharge has expired, the doctrine of In re Van Buren 
(b. C.) 164 Fed. 883, applies, and the city paymaster must continue to 
retain enough of Beck's still accruing salary, and retain it for the bene- 
fit of Bauer or of Beck as the case may he. That is, if Beck gets a 
discharge, the debt is wiped out, and if he does not get a discharge, 
Bauer's judgment may be satisfiéd dut of wages eârned after adjudica- 
tion as vvell as befôre the four months period. Of course under no 
circumstances can the trustée claim an)rthing accruing after adjudica- 
tion.. ■ ' 

The stay order will therefore be lifted to the extent of authorizing 
the judgment creditor and the sherîff to obtain and pay over whatever 
was retained by the city paymaster prior to October 16,, 1914. The 
trustée is instructed to demand the amount retained between October 
16, 1914, and February 16, 1915. This will leave a deficiency upon 
Bauer's jiidgment, and the rétention of wages must still continue until 
it appears whether Beck gets his discharge or jaiot; 

Settle order on notice. 
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EQUITABLE TRUST CO. OF NEW YORK v. BIRMINGHAM, E. & B. R. CO. 

(District Court, N. D. Alabama, S. D. January 11, 191T.) 

No. 257. 

OORPOBATIONS <S=»566(3) ReCEIVEBS CliAlMS Against — Pbefebences — 

SUBETY. 

The surety on a supersedeas bond of an insolvent corporation is not 
entitled to a préférence, as against the bondljolders, to the incpme or 
corpus of tlie property in tlie hands of recelvers on the thçory that the 
supersedeas bond by postponing the recèivershlp beneflted the bondhold- 
ers, in the absence of a showing that the bondholders or tbelt trustée pro- 
cured the exécution of the bond by the surety or acqulesced therein, -wlth 
knowledge that the corporation was insolvent, or that the money realized 
by the bond could be traced Into the possession of tlie receivers and so 
shown to hâve beneflted the bondholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. | 2284; Dec. 
Dig. ®=>5(i6(a).] 

In Equity. Suit by the Equitable Trust Company of New York 
against the Birmingham, Etisley & Bessemer Railroad .Company. 
On intervention by the United States Fidelity & Guaranty Company. 
Intervention di.smissed. , .■ 

Coleman & Coleman, of Birmingham, ATa., for intervener. 
Forney Johnston, of Birmingham, Ala., for complainant and ré- 
ceiver. 

GRUBB, District Judge. The intervention présents the right of 
one, who becomes surety on the supersedeas bond of an insolvent 
corporation, resulting in the postponement of a seizure of its prop- 
erty under exécution, to a préférence in the distribution of the in- 
come of the receiver of the corporation or in the corpus, if the re- 
ceiver's income has been diverted. 

The right of labor and supply creditors, who furnished labor or 
material within six months, to such a préférence, is well settled in 
the fédéral courts. 

The intervener claims in analogy to that rule, upon the idea that 
its act was of benefit to the mortgage bondholders by postponing the 
receivership. If it were shown that the bondholders or their trustée 
procured the intervener to exécute the bond or acquiesced in its act, 
with knowledge that the mortgagor was insolvent, and that the in- 
tervener therefore looked beyond the crédit of the mortgagor to the 
mortgaged property, the equity claimed miglit be sustained. Union 
Trust Co. V. Morrison, 125 U. S. 591, 8 Sup. Ct. 1004, 31 L. Ed. 825 ; 
Jones V. Central Trust Co., 73 Fed. 568, 19 C. C. A. 569. Or if the 
money or property, released by the giving of the bond, could be 
traced into the possession of the receiver, and so shown to benefit 
the bondholders, as in the case of Eove v. North American Co., 229 
Fed. 103, 143 C. C. A. 379. But where no such spécial facts appear, 
and the claim dépends upon the sole equity tliat the act of the sure- 

^=»Fop other cases see aame toplc & KEY-NUMBBR lu ail Key-Numbered Dlgests & Indexes 



656 i38 PÈDËRAL REPOETER 

ty, unknown to and unauthorized by the bondholders or their trus- 
tée, has served to postpone insolvency and a receivership, and to 
'prolong the, existence of the rnortgagor as a going concern, I do not 
think the préférence should be sustained. It does not lie in the pow- 
er of the rnortgagor and its surety; by an agreement between them- 
selves, to which the bondholdprs were not parties or consenting, to 
convert an unpreferred claim against the mortgagor's assets into one 
prior to that of the mortgagee. The mortgagee might well prefer 
an earlier receivership to such a préférence, depending upon the 
amount of the clàim preferred. T^e prior lien of the mortgage should 
not be displaced without the mortgagee's consent or acquiescence by 
action of the rnortgagor and its surety. When, as in this case, the sure- 
ty bonds were executèd while the principal was apparently solvent and 
was not in default under the mortgage, the natural presumption vvould 
be that the surety company looked to the personal crédit of the rnort- 
gagor for indemnity, and the mortgagee could well indulge in that 
presumption, if it knew of the transaction. The authorities are in 
conflict, but this seems to me the better rule. Whiteley v. Central 
Trust Co., 76 Fed. 74, 22 C. C. A. 67, 34 L. R. A. 303 ; United States 
Fidelity & Guaranty Co. v. United States & Mexican Trust Co., 234 

Fed. 238, C. C. A. . 

For thèse reasons, the intervention will be disniissed at intervener's 
costs, and it is so ordered. 
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STARK ELEOTEIC E. CO. v. McGINTT CONTRACTING CO. 

(Circuit Court of Appeals, Sixth Circuit Jaauary 9, 191T.) 

No. 2851. 

1, Corporations <S=617(5) — Dissolution — Pending Suits. 

Tlie provisions of Code W. Va. 1906, c. 53, 5 59 (Code W. Vft. 1913, c. 53. 
S 59 [sec. 2891]), for the collection and distribution of the assets of a 
corporation whose francliise is annulled for fallure to pay corporate 11- 
cense tax, are not exclusive, and suits either for or on behalf of the cor- 
poration, pending at the time of dissolution, are not abated. 

[EU. Note. — For other cases, see Corporations, Cent. Dig. § 2454; Dec. 
Dig. <&=>G17(5).J 

2. Corporations ©=5630(1) — Dissolution — Right to Sue. 

At the time the coutract in suit was made, plaintlff was a domestic cor' 
poration, organized under the laws of West Virginia, but in the year 1909 
its charter rights and franchises were annulled for failure to pay the 
corporate license tax. Code W. Va. 1906, c. 32, $ 136 (Code W. Va. 1913, 
c. 32, § 136 [sec. 1269]), déclares that the actual or attempted exercise of 
any povvers under the charter of such corporation after the Governor's 
proclamation of delinquency shall be a crimlnal misdemeanor. Chapter 
53, I 59 (Code W. Va. 1913, c. 53, § 59 [sec. 2!^91]), provides for the collec- 
tion and distribution of corporate assets. Held that as the mode prescrlb- 
ed is not exclusive, the institution of suit on such contract was not 
prohlblted, not amounting to an exercise, or attempt to exercise, any cor- 
porate power. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2482, 2483 ; 
Dec. Dig. ©=»030(1).] 

8. CoEPOBATioNs i®=630(5) — Dissolution — Actions — Presumptionb. 

In such case, it will be presumed that a suit by such corporation is for 
the purpose of coUeeting a debt for distribution, and the absence of 
évidence of corporate debts is immaterlal, for tbe stoekholders are en- 
titled to corporate assets subject to payment of debts. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. iÊ=»630(5).] 

1. Corporations <S=621(1) — Dissolution — Receivers. 

In such c-ase, there was no imperative necessity for the apx>olntinent of 
a receiver. 

[Ed. Note.— For other ci ses, see Corporations, Cent Dig. §§ 2461-2464, 
2469, 2471 ; Dec. Dig. ©=621(1).] 

&. Corporations ®=»623 — Dissolution — Trust FuNna 

In such case, assets coUected in suit by corporation constltute a trust 
fund, and are to be distributed by Its direetors. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. SS 2472-2474 ; 
Dec, Dig. <S=623.] 

6. Raileoads <S=»25 — Contiwcts — Evidence — Sufficienct. 

In a suit against défendant rallroad compnny, évidence held to war- 
rant a finding that défendant was the real party in Interest to the con- 
tract Involved ; the ostensible party being its roere buffer or dummy. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. { 57 ; Dec. Dig. 
<S=>25.] 

7. Railroads <S=ï17 — Contracts — Liability. 

Where the défendant rallroad company in building an extension or- 
ganiued a buffer or dummy corporation, and défendant and its ofïicers 

,^ssFOT other cases aee same topic * KBY-NUMBBR in ail Kejr-Numbered Dlgeits & Indexe* 
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represented that défendant was the^real party In Interest, défendant Is 
llaMé on contracts made by Its dtimmy. 

[Ed. Note. — For other cases, see Rallroads, Cent Dlg. §§ 36-38; Dec. 
Dlg. ^==17.1 

8. Evidence ig=>397(l) — Pabol Evidence Etjle — Admissibii.itt. 

Paroi représentations are not t^dmlsslble to var.v a wrltteii eontract. pur 
portlng tocontain the entlre agreejnent, In the absence of fruud or mutuu! 
mlstaké. 

(Ed. Note.— For other caSes, aee Evidence, Cent Dig. §§ 1756, 17Ki-17C5 ; 
Dec. Dlg. <3=>397(1).] 

9. EviDïiNCE ®=»445(7)— Pabol Evidence Rule— Admissibilitt. 

Défendant ràùroad company, desiring to build an extension, contraeted 
wltli plaintlff. The written eontract uiade no provision as to the sup- 
portiiig of defendant's tracks during excavation, but It was Intended, and 
both parties expected, that the extension should not . Interfère with the 
trafflc. Défendant refused t» remove Its traclcs put; of tha way of the 
exoiivatlon, and in mailing i^uchi excavations plaintlfC supported the tracks, 
Held, that In such case paroi évidence that, défendant agreed to pay a 
greater prlce for the excavation to Induçe, iilalntiff to continue the work 
was admissible; the eontract not i)urportlng to speak ou suchmatter 
end the agreement belng collatéral. 

[Ed. Note.-^For other cases, see Evidence, Cent. Dlg. § 2002 ; Dec. Dlg. 
«5=3445(7).] 

10. ContkaCts ®=>322(5) — Construction — Rrceipt of Payment. 

In such case, plalntlff's acceptance of fayinent of vouchers for the eon- 
tract prlce for the excavations la not concluslve agalnst its rlght to re- 
cover the Increased compensation, In view of te.«tlniony that such funds 
were received with an understanding that the balance should be pald 
when the entlre work was done. 

[FA. Note. — For other cases, see Contracts, Cent Dlg. |S 1465, 1534, 
;i5.35, 1538-1542; Dec. Dlg. <S=»322(5).] 

11. Limitation of Actions ®=»46(1)-^Runnino of Stat'uti!— Accrual of Ac- 

: TION: 

Where a rallroad contracter was to recelve any balance due on the eon- 
tract when the work was done, limitations agalnst his right of action for 
sxieli sums dld not begln to run untll the completlon of the work. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dlg. §§ 
240, 251i 253; Dec. Dlg. (©=»46(1).] 

12. Principal and Agent <s=» 101(1) — Authobitt of Agent — Effect of. 

Where the agreement was withia an agent's apparent autborlty, such 
agreement cannot be defeated by proof of lack of actuel autborlty. 

[lOd. Note. — For other easeé, see Principal and Agent, Cent Dlg. §| 255, 
830, 346 ; Dec. Dig. <3=101(1).] 

13. Tbial <S=1.'Î9(1) — Province of Court and Jury — Sdbmission of Issues. 

Where there; Is évidence In support; of a. cause of action, it Is properly 
subniittedto the jury. 

[Ed. Note.— For other cases, see Trial, Cent Dlg. H 332, 333, 838-341; 
Dec. Dlg. ®=»139(1).1 

14. Contracts <®=>284(4) — Construction — Dutt of Engineeb. 

Where a construction eontract required the work to be done to the sat- 
isfaction of an englneer whoSe judgmént should be concluslve on both par- 
tle.s, and who should be entltled to décide ail controversles, the englneer's 
action Is final and concluslve, and )>lndlng on the parties In the absence 

iB — ■"'"'■ otber cases seo same toplc A KEY-NUMBER In ail Key-Numbered Dticestg & Indexes 
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■ of fraud, or sucli gross mistàke as to imply bad faith, or failure to exer- 
cise an houest judgment. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1326, 1334;: 
Dec. Dig-. (S=3284(4).] 

15. Appeal and Erkor <S=3l068(4) — Review — Habmxess Ebkoe. 

In an action on a construction eontract, which provided that the work 
sliould be perfornied to tlie satisfaction of the company's engineer, wliose 
judgment sliould be conclusive on ttie parties, and who should liave power 
to détermine ail controversies, the court charged that the action of the 
engineer was final, conclusive, and binding on the parties, and that bis 
Judgment could only be impeached when he bas been so grossly mlstaken 
that the mistake would suggest nearly something akin to fraud on his 
part. After the eontractor had Quit work, the engineer gave a final 
quantity sheet based on a completed eontract, which stated the quantifies 
of the several classes of labor called for by the written eontract, and the 
first oral eontract at the priées provided for thereln, together with the 
amounts for eaeh elass of labor and the aggregate thereof. The eontract 
provided that the engineer's certiflcate should be given only when In the 
opinion of the engineer the eontractor shall hâve finally completed ail 
the vi'ork contemplated. There was testimony tending tO show that the 
engineer In making the statement intended to accept the work done by the 
eontractor subject to sueh déductions as should be necessary to complète 
the work in respects stated by the engineer. Held that, where there was 
a verdict for the eontractor for the fuU amount without any déduction, any 
error resulting from the instruction must be deemed cured by a déduction 
of the amount stated by the engineer as necessary to complète the eon- 
tract. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4228; 
Dec. Dig. <S=>1068(4) ; Trial, Cent. Dig. § 558.] 

In Error to the District Court of the United States for the Northern 
District of Ohio; John M. Killits, Judge. 

Action by the McGinty Contrac'ting Company against the Stark 
Electric Railroad Company. There was a judgment for plaintiff, 
and défendant brings error. Affirmed, with modification in case plain- 
tif? enters remittitur; otherwise, reversed, and new trial directed. 

H. B. Webber, of Canton, Ohio, for plaintiff in error. 
Luther Day, of Cleveland, Ohio, and John T. De Ford, of Minerva, 
Ohio, for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and Mc- 
CALL, District Judge. 

KNAPPEN, Circuit Judge. The défendant in error (hereinaften 
called plaintiff) sued plaintif!" in error (whom we shall call défendant), 
together with the Interurban Construction Company, for breach of 
a eontract by which plaintiff agreed to do certain grading for the 
construction of an extension of défendants' line from its terminus 
at Sebring, Ohio, to Salem, Ohio, At the conclusion of the testimony, 
taken on a trial by jury, plaintiff was required to elect as to which 
défendant it would prosecute, and elected to proceed against the rail- 
road Company. Plaintiff had verdict and judgment, and defendant's 
motion for a new trial was overruled. The errors assigned relate to 
the introduction of testimony, the déniai of motions for directed 
verdict, and for new trial, the refusai of requests to charge and the 

Ê=3For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digeets & Indexe» 
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charge as given. The suit involves several causes of action, to which 
spécifie défenses are made. Two défenses were presented going to 
the entire right of action, viz. : That plaintiff lacks légal capacity to 
sue; and that défendant was not a party to the contract sued on. 

[1, 2] 1. Plaintiff 's capacity to sue: When the contract in suit was 
made (June 22, 1903), and during the entire period of its performance, 
plaintiff was a domestic corporation organized urider the laws of West 
Virginia. In the year 1909 its charter rights and franchises were 
annuUed under the statutes of that state for failure to pay the cor- 
porate license tax, together with certain penalties and fines. By sec- 
tion 1058 of the then existing Code (Code 1913, c. 32, § 136 [section 
1269]), the actual or attempted exercise of "any powers under the 
charter of any such corporation," after the issuing of the Governor's 
proclamation of delinquency, was made a criminal misdemeanor. Pro- 
vision was made by statute for the winding up of affairs of a dis- 
solved corporation by action of the public authorities, as well as on 
iDchalf of stockholders representing a given interest, including the 
appointment of receivers over the corporate assets and affairs ; and 
défendant contends that the effect of thèse statutes is to forbid the 
maintenance of this suit. But section 2287 of the Code (Code 1913, 
c. 53, § 59 [section 2891]) expressly provides for the bringing and con- 
tinuing or defending of suits — 

"In the corporate nanie, In llke manner and with like effect as before sucli 
dissolution or expiration ; but so far only as shall be necessary or proper for 
coUecting the debts and elaims due to the corporation, eonvertlng its property 
and assets Into money, prosecuting and protecting its rights, enforclng its 
liabilitles, and paying over and dlstrlbuting its property or assets, or the pro- 
•ceeds thereof, to those entltled thereto." 

Thèse statutory provisions for winding up and distributing the 
assets are not exclusive. Donnally v. Hearndon, 41 W. Va. 519, 526, 
23 S. E. 646. And suits either for or on behalf of the corporation 
pending at the time of the dissolution are expressly held not abated 
thereby. Lumber Co. v. Ward, 30 W. Va. 43, 54, 3 S. E. 227; Board 
of Education v. Berry, 62 W. Va. 433, 442, 59 S. E. 169, 125 Am. 
St. Rep. 975. Stiles v. Coal Co., 47 W. Va. 838, 847, 35 S. E. 986, 
is not, in our opinion, an authority to the contrary. In the lat- 
er case of Lumber Co. v. Coal Co., 66 W. Va. 696, 702, 66 S. E. 
1073, 1075 (29 E. R. A. [N. S.] 1101), the court said that "the prose- 
cution and défense of actions, respecting valid contracts, do not con- 
stitute doing business within the meaning of the statutes, restrict- 
ing the right of foreign corporations," and that among the rights 
not taken away by the revocation of the right to do business was 
the right to sue upon a valid contract, and also the right to make 
défense in any action instituted against it. True, the corporation 
there involved was a foreign one, but the statutory provisions in 
the respect hère involved are the same; and in the still later case 
of Comstock v. Lumber Co., 69 W. Va. 100, 102, 71 S. E. 255, 256 
(which involved a domestic corporation whose charter had been for- 
feited), it was held that the phrase " 'exercise or attempt to exercise 
any power' under the charter, must be read as if it said carry on 
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the business of the corporation," and Luniber Co. v. Coal Ce, supra, 
was cited as holding that the term "doing business" does not extend 
"to the mère act of suing or defending suits in respect to contracts 
made or rights acquired, while the corporation had power to do busi- 
ness"; the court saying, further, that "the power to sue and make 
défense is incident to property and contract rights," and that "its 
continuance, after the right to do business or exercise the ordinary 
corporate powers bas ceased, is necessary to the préservation of rights 
lawfully acquired, and which the Législature cannot be deemed to 
bave intended to destroy or leave unprotected by denying or with- 
holding it." In Lively v. Picton (C. C. A. 6) 218 Fed. 401, 407, 134 
C C. A. 189, we held the statute in question not intended to "in- 
terfère with the right to sue an expired or dissolved corporation." 
It is true that in the cases cited the suit was against the corporation, 
but we see no reason why the express terms of the statute should 
not equally extend to suits on its behalf. A somewhat analogous stat- 
ute of New Jersey has been similarly construed. American Surety 
Co. V. Great White Spirit Co., 58 N. J. Eq. 526, 530, 43 Atl. 579. The 
dissolution under the New Jersey statutes has likewise been held 
not to preclude bankruptcy proceedings against a corporation. White 
Mountain Paper Co. v. Morse & Co. (C. C. A. 1) 127 Fed. 643, 62 
C. C. A. 369; In re Munger Vehicle Tire Co. (C. C. A. 2) 159 Fed. 
901,87C. C. A. 81. 

[3-5] In the absence of proof we think it should be presumed that 
this suit is being prosecuted for the purpose of collecting a debt due 
the corporation, for purposes of distribution. The absence of proof 
of the existence of debts is not material. The corporation being dis- 
solved the stockholders owned its property, subject, of course, to 
the payment of debts. Stearns Coal & Lumber Co. v. Van Winkle 
(C. C. A. 6) 221 Fed. 590, 593-596, 137 C. C. A. 314. Distribution 
for their benefit is equally within the proper purpose of winding 
up proceedings, and for the mère collection of debts due there was no 
imperative necessity for a receiver. Stearns Co. v. Van Winkle, supra. 
The proceeds of collection are, of course, held by the corporation 
as a trust fund, to be distributed by its directors. We conclude that 
plaintiff had légal capacity to maintain this suit. 

[6] 2. Was défendant properly held a party to the contract in suit? 
The contract, which was in writing, was in form made by plaintiff 
with the construction company, which was a corporation and legally 
distinct from the railroad company. The jury was instructed that 
plaintiff could recover against the railroad company only upon be- 
ing convinced that the "construction company, for the convenience 
of the * * * railroad company, and with the knowledge of every- 
body interested in the transaction, was masquerading, acting for and 
put forth substantially as the §tark Electric Railroad Company," 
and that if so satisfied by clear and convincing évidence, the rail- 
road company could be so held. McGinty, who represented plaintiff 
in negotiating and making the contract, testified that the offer (which 
with its acceptance constituted the contract) was, as written by him, 
addressed to the Stark Electric Railroad Company ; that he had never 
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heard of the construction company; tliat his preliminary negotiations 
and agreement were with Morley, who was both président and man- 
ager of the railroad company; that Morley suggested having the 
offer typewritten, and retained McGinty's pen draft for that pur- 
pose ; that on a later date it was signed withont being read by him 
and in ignorance that thé typewritten ofïer was addressed to, and the 
acceptance signed by, the construction company; that he first learned 
that fact about six weeks later, after several weeks' work had been 
done under the contract;, that he then told Morley that he did not 
wish any contract with the construction company ; that his proposi- 
tion was "with the Stark Electric Railroad Company"; that Mor- 
ley said they were having a hard time to get right of way from the 
farmers, and that the construction company was just "a sort of 
buffer between the * * * railroad company and trouble" ; that 
the construction company was "practically the same thing" as the 
railroad company, that the latter was behind it, and that "you will get 
your money, so you need not be alarmed on that score." There was 
also other testimony tending to show that the interurban company 
was, so far as concerns the extension in question and for its pur- 
poses, used by Morley and the railroad company as a mère instru- 
mentality of the latter, in effect a "dummy" or "buffer"; that Mor- 
ley and his associâtes, who constituted a majority stock interest in 
each company, dominated the opérations of both companies; that a 
few days before the contract sued on was made its corporate stock, 
of which Morley was a prominent holder, he being one of its offi- 
cers, was transf erred to certain persons without considération, and 
who, while only nominally stockholders, were made directors and 
officers of the construction company; that the latter kept its office 
with the railroad company, which paid ail the office expenses, in- 
cluding the bookkeeper and stenographer used alike by both com- 
panies ; and that Morley, while having no apparent interest in the 
construction company, in reality managed its affairs (apparently with- 
out salary) in connection with those of the railroad company, some- 
times writing letters to plaintiff on railroad company stationery, some- 
times on that of the construction company; that the latter, not long 
after the completion of the work under the contract in question, 
ceased to hold meetings and do business. The capital stock of the 
construction company was $5,000 (but $1,000 had been paid in) ; that 
of the railroa,d company, $1,000,000. 

The record would, w,e think, support a finding that the construc- 
tion company was used with respect to the extension in question, for 
the purpose (among others) of enabling the controlling stockholders 
in the railroad company (who were the controlling stockholders in 
the construction company) to obtàin a personal profit to themselves 
out of the building of the extension by acquiring a large block of 
railroad; company stock, which went, with certain bonds given by 
the railroad cornpany, to the construction company in connection 
with this construction. The force of thèse considérations is not 
necessarily overcome by the facts that the construction company 
maintained a légal and independent corporate existence; that the 



STAHK ELECTKIO H. CO. V. M'gINTY CONTBACTING OO. 063 

construction of the railroad from Canton to Sebring had been done 
through its instrumentality ; that it formally made contract with the 
railroad company for the construction of the extension hère involved, 
and had means to pay ail clainis made against it under such construc- 
tion; and that a substantial amount of its stock was held by those 
not connected with the railroad company. 

It is urged that McGinty's testimony referred to was not corroborat- 
ed, and that it was discredited by his acquiescence in the written con- 
tract, by his making the additional coritracts hereafter referred to, 
by subletting parts of the work as under the construction company, 
by proceedings taken to obtain a subcontractor's lien against that com- 
pany as well as the railroad company, and in other wàys. But thèse 
considérations afifect merely the weight of the évidence, which, taken 
together, we think sufficient to sustain a finding, not only that plain- 
tiff believed in good faith that its contract was in reality with the 
railroad company, but that the construction company for the con- 
venience of the railroad company, and with the knowlédge of every- 
body interested in the transaction, was, with respect to the contract 
in question, "masquerading, acting for and put forth substantially 
as" the railroad company. 

[7] We think the question of fact stated was properly submit- 
ted to the jury, and that, upon such facts being found the railroad 
■company was properly held liable. Pennsylvania R. R. Co. v. Anoka 
Nat. Bank (C. C. A. 8) 108 Fed. 482, 485, 486, 47 C. €. A". 454; 
Oay V. Hudson River Co. (C. G. A. 2) 187 Fed. 12, 14, 109 C. C. A. 
66; Foard Co. v. Maryland (C. C. A. 4) 219 Fed. 827, 829, 135 C. 
C. A. 497; McDonald, Shea & Co. v. Railroad, 93 Tenn. 281, 24 S. 
W. 252. There is nothing opposed to this conclusion in the décision 
of this court in Kardo Co. v. Adams, 231 Fed. 950, 146 C. C. A. 146. 

The remaining criticisms relate to spécifie items of plaintiff's de- 
mands. 

[8, 9] 3. The first cause of action embraces a claim for extra work 
performed in excavating on Weaver Hill, which lies between Can- 
ton and Alliance. The contract provided a price of 40 cents per 
cubic yard therefor. In fact, when the contract was made the rail- 
road tracks were in position at the location where plaintiff's work 
was to be done, traffic was being maintained thereover, and was con- 
tinued throughout the excavation work. Testimony was admitted to 
the efïect that when the contract was being negotiated défendant as- 
sured plaintiff that it would remove the tracks far enough to be out 
of the way of the excavation work (which contemplated a deep eut), 
that such agreement would be embraced in the spécifications, and 
that the contract price was fixed under such inducement. The spécifi- 
cations (which plaintiff claims not to hâve seen until six weeks after 
the contract was made) did not contain this provision. There was 
testimony that défendant did not remove tiie tracks, and that after 
the work was entered upon plaintiff refused to proceed further with 
that portion of it unless the tracks were so removed, or unless de- 
fendant would pay an additional price for doing the work with the 
tracks kept in condition for traffic, that the défendant claimed to be 
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uiiable to get right of way for temporary track purposes, and that 
Morley agreed to pay what the work was thus reasonably worth, and 
that the work was donc under such agreement. Plaintiff claims $1 
per cubic yard as a reasonable price. The amount at 40 cents par 
cubic yard was paid upon vouchers, the différence ($6,816) represents 
the additional compensation claimed. The défendant criticizes the 
testimony of the aîleged oral agreement as incompétent. It is the 
well-settled rule that paroi représentations are not admissible in 
the absence of fraud or mutual niistake, when the written contract 
purports to contain the entire agreement. Seitz v. Brewers' Co., 141 
U. S. 510, 516, 12 Sup. Ct. 46, 35 L. Ed. 837; Marmet Coal Co. v. 
Peoples' Coal Co. (C. C. A. 6) 226 Fed. 646, 650, 141 C. G. A. 402, 
and cases cited. 

Plaintiff insists that the assurance in question was the inducing 
cause of the contract, and was a collatéral agreement. It is con- 
ceded that if the agreement was of the latter nature, it was admis- 
sible, but such nature is denied. The jury was instructed, in effect, 
that if they found that the contract was made on defendant's assur- 
ance that it would remove the tracks, and that défendant subsequently 
agreed verbally to pay the additional reasonable value of the work 
occasioned by their maintenance, recovery could be had. It is con- 
ceded that the work could not hâve been done with the tracks in 
place unless they were blocked up. Plaintiff" claims to hâve kept 30 
or 40 mei) doing such work and transferring the tracks from side 
to side. It is clea,r that, by the strict letter of the contract, plain- 
tiff could hâve done its work without supporting the tracks, there- 
by suspending opération of the railroad, unless the tracks were re- 
moved. Défendant denied any agreement, before the contract was 
made, to remove the tracks, and denied an agreement to. pay addi- 
tional compensation, claiming that défendant itself actually supported 
and moved the tracks during the excavation work. It is évident, 
however, that both parties expected that the excavation should not 
interfère with traffic, défendant claiming to hâve secured right of 
way, for the temporary use of the tracks, before the contract in ques- 
tion was made. On this subject the contract did not purport to speak. 
We think it was thus compétent to show the circumstances surround- 
ing the making of the contract, including the assurance claimed as 
inducement to its making. 

[10] The fact that plaintiff received payment of the vouchers at 
the original contract price is not conclusive against it, in view of 
McGinty's testimony tending to show that the money was received 
with the understanding that the balance should be paid "when the 
whole job is done." 

[11] The défense that the claim under the alleged verbal contract 
was barred by limitation was made in the charge to turn upon when, 
the payment was to be made. There was testimony that payment 
was to be made "when the whole job was done," and that "the whole 
job" was not done until August 2, 1904, which was less than six 
years before suit was begun. In view of what we hâve said, we 
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think défendant was not prejudiced by the admission of thé critidzed 
testimony, nor by the charge of the court on the subject. 

[12] It is urged that Morley had no authority from the board of 
directors to make the Weaver Hill modification, and thatwithout âuch 
authority the agreement would not bind défendant. There was tes- 
timony from which the jury might properly infer that the agreement 
was within Morley's apparent authority, and in such casé iiabihty 
would not necessarily be defeated by lack of actual authority. Swift 
& Co. V. Détroit Rock Sait Co, (C. C. A. 6) 233 Fed. 231, 234, 147 
C. C. A. 237, and cases cited. 

[13] 4. The second cause of action is for certain grading within 
the limits of Salem (performed under a subséquent verbal contract), 
for which plaintiff claims $5,128.60. The défense that this item is 
barred by limitation was submitted to the jury under proper instruc- 
tions. There was testimony that the item was not completed until 
August 2, 1904, which was less than six years before suit was begun. 

The third cause of action is for excavating for masonry, under a 
verbal contract, the amourit claimed being $853.33. To this claim, 
the statute of limitations was pleaded. The particular excavation 
in question seems to bave been finished at a date which was in fact 
more than six years before suit was begun. Plaintifï claims, how- 
ever, that the right of action accrued August 2, 1904 (the date when 
the entire work donc by plaintiff for défendant was completed), which 
would be within six years. The controlling question is whether there 
was évidence substantially tending to show an understanding that 
the excavation in question was not to be paid for until the entire 
work done by plaintiff for défendant was completed. We think an 
implication of such understanding was, in view of ail the évidence, 
at least permissible, and that it was not error to submit such ques- 
tion of fact to the jury. 

[t4] 5. The written contract in suit provided for payment for the 
work not at a gross amount, but at certain unit priées for différent 
classes of work, ail of which was required to be done under the di- 
rection and supervision and to the satisfaction of the construction 
company's engineer, whose "measurements shall be conclusive on both 
parties," and who was given power finally and conclusively to dé- 
cide ail controversies between the parties as to "the exécution of the 
work." Provision was made for payments "from time to time on 
monthly engineer's estimâtes, in writing, of the amount of work 
done," and for final payment only upon final estimate by the engineer, 
"when, in bis opinion, the work shall bave been fully completed." 
Défendant contended that the work was not in fact completed accord- 
ing to the contract, and that the construction company was compelled 
to expend more than $1,800 in completing it. The court chargea that 
the construction company's claim, if any, was out of the case, so far 
as permitting recovery therefor, and could "only be used as tending 
to show any defective or uncompleted work, under the contract, that 
the plaintiff did." Défendant also contended that no final engineer's 
estimate was given, and that in fact the work was not done to the 
engineer's satisfaction, and asked an instruction that the engineer's 
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action with référence to the amount and character of the work donc, 
its conformity to the contract, and the amount to be paid, "was final 
and conclusive and binding upon the parties to; said contract, and 
in the absence of fraud on the part of said [engineer] or of such 
gross mistakes on his part as to imply bad faith or for failure ta 
exercise an honest judgment" his décision would be final and conclu- 
sive. This instruction was not given in the language asked, the court's 
charge differing, so far as we think hère material, only in that it 
stated that the engineer's "judgment in this respect can only be im- 
peached when you find that he has been so grossly mistaken that 
the mistake will suggest nearly something akin to fraud on his part." 

The requested instruction as to the engineer's functions correctly 
embodied the applicable law. Memphis Trust Co. v. Brown-Ketchum 
Iron Works (C. C. A. 6) 166 Fed. 398, 93 C. C. A. 162; Second Na- 
tional Bank v. Pan-Amer. Bridge Co. (C. C. A. 6) 183 Fed. 391, 105 
C. C. A. 611. 

[15] We are not required to détermine whether this modification of 
the charge, standing alone, worked error. Indeed, it seems highly 
improbable that the jury found any actual fraud in the engineer's 
action. The important question is whether the modification of the 
requested instruction, together with the charge as given, relating to 
the expense of finishing uncompleted work, caused prejudicial error. 
On August 27 , 1904, after plaintiflf had quit work, the engineer gave 
plaintiff what is entitled a "Final Quantity Sheet Based on a Completed 
Contract," which contained quantities of each of the several classes 
of labor called for by the written contract and the first oral contract, 
at least, at the priées provided for therein, together with the amounts 
for each class of labor and the aggregate thereof. (We do not un- 
derstand défendant to claim that the excavation for masonry under 
the second oral contract was not fully made.) We think this docu- 
ment in form sufiicient to comply with the contract, so far as the tech- 
nical furnishing of estimâtes is concerned; and, as défendant has 
taken the benefit of plaintiff's work, the absence of a more fermai, 
document would not be enough to defeat recovery, provided the con- 
tract had been substantially performed. We think the testimony 
would amply sustain a conclusion of substantial performance. The 
engineer's "final quantity sheet" showed work amounting to more than 
$62,000, not including the extra price claimed for work on Weaver 
Hill. McGinty testified that the contract was completed "in every 
particular." The deficiencies claimed were of a minor character,. 
amounting, at the utmost, to but 3 per cent, of the entire work called 
for. 

We also think the sheet mentioned imported prima facie the en- 
gineer's approval, for the spécifications provided for its being given 
only "when, in the opinion of the engineer, the contractor shall hâve 
finally completed ail the work contemplated under the contract and 
spécifications." There was testimony that the engineer had expressed 
himself to plaintifif as satisfied with its performance. And while we 
do not hold that the giving of this sheet was conclusive of the en- 
gineer's satisfaction, we think it fairly deducible from his testimony 
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as a whole that, while he had criticized plaintiff for not progressing 
with the work rapidly enough (plaintiff likewise criticized défendant 
for delaying its work by failing to secure right of way prpmptly), he 
intended, in making the statement, to accept the work donc by plain- 
tiff as a completion of the contract, subject to such déductions as 
should be necessary to complète it in the respects stated. He testified 
that when the statement was prepared — 

^'the work had been completed [afterwards saylng "by somebody"], and I sup- 
posed somebody would want a basls on which tô make the statement, se I 
proceeded to make It out That in my opinion was intended by me to be the 
final estimate; that covers the completed work." 

He testified, further, that ail the work included in the statement 
was donc by plaintiff, with certain exceptions to which he had pre- 
viously referred, testifying, in that connection, to deficiencies in 
yardage, etc., necessary to complète the contract, and that to sup- 
ply thèse deficiencies would cost $1,020.60. While we- are disposed 
to think défendant should bave been recompensed for the loss in- 
curred in completing plaintiff's contract according to the engineer's 
judgment, notwithstanding the expense was in form incurred by the 
interurban company (for, under the theory on which recovery waS 
permitted, défendant in the end bore whatever loss there was in that 
respect), yet we think défendant not prejudiced by either the instruc- 
tion or the modification of instruction referred to, provided crédit 
is given for the amount of such loss. We also think that such neces- 
sary expense should be limited to the amount stated by the engineer; 
for, while there was testimony that the amount was greater than the 
figures given by the engineer as necessary for that purpose, the en- 
gineer's figures as to the unit basis of priées are not discredited, de- 
fendant's daim, as we understand it, being that the engineer failed to 
include as necessary work which défendant thought necessary to com- 
pletion, Morley testifying: 

"I agrée with [the engineer] in that the work was not completed. I don't 
agrée with [him] as to what he said was the extent in which the work was 
not completed. I don't think he covered the whole thlng in his testimony." 

It need scarcely be said that the engineer's conclusions as to what 
was necessary are equally binding on défendant as on plaintiff. Dur 
conclusion is that whatever prejudicial error may hâve been commit- 
ted in respect to the contract under considération will be cured by 
deducting from the verdict the sum of $1,020.60, with included in- 
terest thereon. It may be that had plaintiff supplied ail thèse de- 
ficiencies it would hâve been entitled to further allowance under the 
contract. It may also be that the jury deducted the amount stated 
in whole or in part. But tlie record is not clear enough in our opin- 
ion to justify as basis of a remittitur a déduction of a less amount. 

6. We think the défenses of payment and of abandonment (ex- 
cept so far as the latter may be involved in what we hâve aiready 
said) were properly submitted, and under appropriate instructions. 

The motion for new trial was addressed to the sound discrétion 
of the court, and we find nothing indicating an abuse of discrétion 
in denying the motion. 
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We have not dîscussed ail the errors assigned, but we hâve con- 
sidered ail discussed by counsel, with the resuit that we find no er- 
ror of which défendant is, in our judgment, entitled to complain, 
except in respect to the item discussed under paragraph 5 of this 
opinion. 

If before the mandate goes down plaintiff makes, in the court 
below, a remittitur of $1,020.60, with interest at 6 per cent, from Au- 
gust 2, 1904, to April 4, 1914, and files with the clerk hère a cer- 
tified copy of such remittitur, the judgment so modified will be af- 
firmed, but with costs to plaintiff in error; lacking such remittitur, 
the judgment will be reversed and a new trial awarded. 



ÏHB KRONPBINZESSIN CECILIE. 

(Circuit Court of Appeals, First Circuit. November 17, 1916. On Pétitions for 
Behearing, January 28, 1917.) 

Nos. 1196-1199. 

1. SniPPINO ®=»H5 AUTHOBITÏ AND DUTIES OF MASTEK — NoNDELIVERY OF 

Shipment. 

On July 28, 1914, a German steamship salled from New ïork for 
Bremerhaven, Germany, via Plymouth, England, and Cherbourg, France. 
On the evenlng of July .31st, when about 1000 miles from Plymouth, It 
changed Its course and returned to an American port. The master had 
knowiedge of such hlstorical facts, conceded to have preceded the out- 
break of the European war, as occurred before the salUng of the vessel, 
and of facts thereafter occurrlng Indlcatlng that hls country was on the 
verge of war with Bussla, France, and England, and just before changlng 
his course recelved a wlreless message from the steamship company, the 
owners of the vessel, stating that war had broken out between the 
above-mentioned countrles and dlrectlng hlm to return to New York. 
War had not. In fact, been declared at that time. Held that, while the 
master is bound to exercise hls discrétion for the safety of his shlp, pas- 
sengers, and cargo, the act of the master in turnlng his vessel back to 
New York on receipt of the message of the owners cannot be treated as 
an exercise of the master's discrétion, ' the direction being peremptory, 
and the statement that war had broken out being false; this being 
partleularly true as the master might, in the ordlnary course of events, 
have dlscharged cargo consigned to Plymouth and Cherbourg, and have 
reaehed a point of comparative safety near his home waters, before war 
was actually declared between Germany, France, and England. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 226, 43.S; Dec. 
Dig. <®=115.] 

2. Shipping <g=>115 — Failube to Deliveb Cabgo — Outbreak of Wab. 

The vessel had accepted shlpments of specle destined to Plymouth and 
Cherbourg under contracts exoneratlng the owner for loss or damage oc- 
casioned by arrest and restraint of princes, rulers, or people. The con- 
tract of shipment was made at a time when the imminence of war was 
known to the master and the owners, and the siècle might have been de- 
llvered at Plymouth and Cherbourg 11 hours before Germany was at 
war with France and more than 24 hours before Germany was at war 
with England. Held that, as the arrest or restraint to excuse compliance 
with the contract must be an actual and operative restraint and not a 
merely expected and contingent restraint, the vessel is liable for non- 
performance of the contracts of shipment; the expectation of war not 

@:;sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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amounting to an actual state of war whereby, under the law of the flag- 
of the vessel, it would be improper to make dellvery et a port where it 
might be captured or detained. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §| 226, 433 ; Dec. 
Dig. <g=»115.] 

3. Shipping ®=»115 — Nondelivert or Shipment — Outbeeak of War. 

In such case, the act of the owners In abandoning the voyage cannot 
be .iustifled on the ground that it is the carrler's duty to take reasonable 
care of the goods intrusted to him, for the précautions were obviously 
for the sake of the vessel, and not the cargo, and were intended to place 
the vessel at a point of safety, should hostlUties actually be commenced. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 226, 433 ; Dec. 
Dig. <s=»115.] 

4. Shipping <S=>163 — Passengers — Notice. 

Where tickets for passage provlded that no claim should be enforceable 
against the shipowner, or its property, unless notice thereof in writing 
should be delivered to the shipowner or agent wlthin 5 days after termi- 
nation of the voyage, or in case of the voyage being abandoned or broken 
up within 10 days thereafter, passengers on a German vessel, whieh 
wrongfully abandoned a voyage on account of the imminence of war De- 
tween Germany, France, and Éngland, cannot claim damages for breach of 
contraet, where no claim was presented within the 10 days provided. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 530-532 ; Dec. 
Dig. <g=>163.] 

Putnam, Circuit Judge, dissenting. 

On Pétitions for Eehearing. 

5. Shipping ^=»163 — Passengers — Violation of Contract. 

In such case, if the express contracts of passage were displaeed by the 
déviation of the libeled vessel, passengers, not being injured in their 
person or property, would hâve no ground of action, aside f rom the breach 
of the express contract. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 530-532; Dec. 
Dig. <e=163.] 

6. Shipping "SssieS — Déviation — Insurebs. 

Where a steamship abandoned a prescribed voyage, passengers suffering 
no injury to person or property could not recover for the déviation on the 
theory that the steamship company became an insurer; that rule not 
applylng to passengers, save in the absence of the express contract. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 530-532; Dec. 
Dig. <g=»163.] 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts; Clarence Haie, Judge. 

Libel by the Guaranty Trust Company of New York against the 
steamship Kronprinzessin Cecilie, claimed by the North German Lloyd, 
together with libels by Charles W. Rantoul, Jr., by Maurice Hanssens, 
and by the National City Bank of New York against the same vessel. 
From a decree dismissing the libels (228 Fed. 946), libelants appeal. 
Reversed as to the libel by the Guaranty Trust Comany of New York 
and National City Bank of New York, and affirmed as to the libels of 
Charles W. Rantoul, Jr., and Maurice Hanssens. 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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J, Parker Kirlin, Charles R, Hickox, and James M. Beck, ail of New- 
York City (Kirlin, Woolsey & Hickox and Shearman & Sterling, ail 
of New York City, Blodgett, Jones, Burnham & Bingham, of Boston, 
Mass., Cari A. Mead and John M. Woolsey, both of New York City 
and Edward E. Blodgett, of Boston, Mass., on the briefs), for appel- 
lants. 

Joseph Larocque and Walter C. Noyés, both of New York City (Jos- 
eph D. Bedle, of Jersey City, N. J., and Choate, Larocque & Mitchell, of 
New York City, on the brief), for appellees. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. The careful and detailed statement of the 
material facts involved in thèse cases which is found in the opinion 
of the District Court (228 Fed.: 946) will render direct référence un- 
necessary to the évidence in the record, except in a f ew instances. As 
to tlie facts thefe îs little or no cbntrovérsy. 

[;1] 1. From Bremen, the home port o£ this Ûerman steamship and 
her ultimate port of destination on the voyage hère in question, her 
owner, a German corporation, sent a wireless message to her master on 
July 31, 1914, at 2 :4S p. m. This message he received on board the 
ship, at sea, at 10 p. m., on the same day, by the ship's time— 11 :45 
p. m. by Greenwich time. The message consisted of the peremptory 
order, "Turn back to New York," pfef aced by the statement, "War 
has broken out wîth England, France, Russia." This statement meant, 
as is not dispùted, and it was' understood by the master to mean, that 
war had actually broken put bèt#een Germany and each of the other 
countries named. Neither at thè tirrie it was sent nor at t;he time it 
was received was the statement true as to either of said countries. Not 
only had no war been declared between Germany and any of them, but 
no actual state of war existed between Germany and any one of them. 
It was not until midnight on the ^anie day that Germany notified Riis- 
sia that she would mobihze unless Russia demobilized within 12 hours, 
and not until 7 p. m. on the next day that war between Germany and 
Russia was declared; nor did that déclaration make it certain that 
France or England would be invG'lVed. .- 

When the master received the above message, his ship had considera- 
bly more than half completed her voyage from New York towards 
Plymouth in England ànd thence to Cherbourg in France, the ports at 
which delivery of the specie shipments on board her had been under- 
taken according to the bills of ladJng given for them at New York on 
July 27. She was a little more than 1,000 miles from Plymouth, the 
nearer of the two. The message wa:s sent and received in a form 
such as ptevented its above meaning from bècoming known to any one 
but the master, and permitted such meaning to be ascertained by him 
only through the use of means long before carefuUy prepared, to be 
availed of in case the emërgency indicated should occur, and kept on 
board the ship under seal for two yeàrs, the seal to be broken by the 
master only in case he received a message of the character given this 
message in its untranslated form. 
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The master obeyed the order to tum back instantly, beforé revealing 
the substance of the message to any other person on board. Nine min- 
utes after its receipt the ship was headed for New York, instead of 
for Plymouth, and the voyage undertaken by the bills of lading had 
been abandoned. Not until after this had been donc did the master in- 
form the subordinate officers and the cabin passengers that he had 
done it. 

A master is ordinarily the owner's représentative for the purpose 
of effecting the safe carriage and dehvery undertaken by the ship, and 
as such a stranger to the cargo. But circumstances of unexpected 
emergency may without doubt occur during a voyage, such as will 
change his ordinary relations towards ship and cargo, and, because a 
discrétion must needs be exercised in ordei- to avert or minimize ex- 
traordinary péril, threatening ail the interests cOncerned, will make 
him, for the purpose of exercising it, the 'common représentative of 
ail said interests alike. Though a measure adopted by him in the ex- 
ercise of a discrétion so required of him would otherwise be in viola- 
tion of pending contracts of affreightment, the consent of ail concerned 
will be implied from the fact that in adopting it he has acted as the 
représentative as much of one interest as of any other, and neither will 
hâve the right to complain of it as a breach of contract. In the opin- 
ion of the District Court the turning back of this ship as above was a 
discretionary measure taken by the master under circumstances of the 
kind above ref erred to, and theref ore leaving the owners of thèse three 
shipments of specie no right to complain of it as a breach of the con- 
tract to deliver their specie at Plymouth or Cherbourg. 

The owner of the ship had the burden of proving circumstances actu- 
ally existing at the time, sufficient to justify such an exercise of dis- 
crétion on the master's part, présent to his mind when he turned back, 
and also an actual exercise of such discrétion by him in view thereof. 
I hâve been unable to agrée with the finding below that this burden 
was sustained. As to the circumstances présent to the master's mind, 
it is not contended that he would hâve turned back, except for the mes- 
sage received from the owner, and, so far as the message conveyed to 
him an untrue statement of facts, it can hâve no weight in this connec- 
tion. Whether or not actually existing circumstances are shown which 
would hâve justified abandonment of the voyage is further considered 
below. But that any actual exercise of discrétion by the master has 
been shown, in the sensé necessary for the appHcation of the above 
principles, I am in any case unable to believe. 

The owner's direction to tum the ship back appears from the évi- 
dence to hâve been a spécifie and unqualified ordèr, leaving the master 
no choice but to obey. Whether or not, as between him and the owner, 
disobedience might hâve been excused by the présence of circumstances 
then known to the master, but necessarily unknown to the owner, such 
as made obédience inexpedient, need not bê considered, there being 
no suggestion that there were any such circumstances. If this was 
the case, no responsibility for results caused by obédience to the order 
could fall upon the master. By assuming to direct from Bremen, as 
it did, the course which the ship should take, her owner assumed, for 
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itself and its ship, ali such responsibility, and lost ail right to charge 
the master with arty share thereofi 

It is said that the ownér's message was not a mère order, but in- 
formed the toaster^ also of facts^ for his guidance, indicating that the 
owner still relied upon his discrétion, not expecting unreasoning obédi- 
ence. It is said, f urther, that the inaster turned back, not only in com- 
pliance with the owner's direction to do so, but in accordance as well 
with. the dictâtes of his own prudence and sagacity; i. e., in the ex- 
ercise of his discrétion as master under an emergency. 
■ But this requires, in my opinion, a view not justified by the évi- 
dence both of the character of the message itself and of the master's 
action upon it. The statement of facts contained in the message, if 
true, would hâve of itself required abandonment of the voyage to 
Plymôuth and Cherbourg; and no independent judgment as to its 
truth by the master was possible. There can be no doubt that the owner 
meant him to act upon it as if it were true. Coupled as it was in the 
message with the unqualified order to turn back, I can see no reason 
to doubt that the instant obédience given that order by the master was 
the only course really left open to him, or intended to be left open to 
him, by the message; there being, as has been stated, no suggestion 
of any reasons against turning back which the Owner could not itself 
hâve already considered, and might therefore hâve demanded an in- 
dependent judgment on the master's part. 

That the above was the view taken at the time by the master him- 
self appears from the terms of the first communication from him to 
the owner after July 31 ; i. e., his report in writing to the owner from 
Bar Harbor, dated August 21, 1916. This was sent 17 days after his 
arrivai there on August 4th, and 2 months before the first of thèse 
libels was filed. In it, after stating the latitude and longitude reached 
upon the voyaye from New York at the time the owner's message of 
July 31st was received, he said: 

"Hère we recélved the order to return, which was immedlately carried out." 

And thereafter, describing his announcement to the passengers, made 
as soon as the ship was on her course to the westward, he said: 

"I went down and acqualnted them with the fact that war had broken out 
and that I had received orders from the company to return to New York." 

Nowhere in this report is any suggestion f ound that any alternative 
to comphance with the order was ever présent to the master's mind. 

In the master's testimony at the trial, given March 31, 1915, which 
impresses me, as it did the District Court, with its apparent truthful- 
ness, he stated in direct examination that after receipt of the owner's 
message "there was only one way to do, to go back to the United 
States"; and in cross-examination, that as the message read, "War 
had broken out," etc., "there was only this way to take." It is true 
that he also stated that this seemed to him the best and only course 
to pursue, aside from the order given in the message, in view of the 
stock of coal on board, which might not be enough to get him back 
to New York unless he turned at once. It is true that he declined to 
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say that the message had relieved him from ail further responsibility 
with respect to the course of the voyage, and did say that it was left 
in his discrétion to do what he chose — "if, for instance, he had not 
coal enough to return to America." He admitted, however, that, suf- 
ficient fuel being on board, as in fact there was, he had to turn back 
as ordered. 

If there is any sensé in which the master's act in turning back can 
be called discretionary with him, the above testimony from him seems 
to forbid any other conclusion than that such discrétion as he may 
bave used was directed and controlled by one only of the interests 
concerned in a degree altogether too great to permit saying that it was 
discrétion exercised by a common représentative of ail. Suggestions, 
or even directions, from owners to their master on a voyage, in an 
emergency, may not in ail cases prevent his détermination from be- 
ing regarded as an exercise of such discrétion ; but it cannot justly be 
so regarded when ail responsibility for it bas been virtually assumed 
by the owner, as hère, and no real scope for choice in the matter left 
with the master. If, therefore, the abandonment of the contracts un- 
dertaken by thèse bills of lading can be justified at ail, it must be justi- 
fied as the owner's act; and the question is whether or not circum- 
stances are shown which excused nonfulfillment on the owner's part. 

[2] 2. The only exception contained in the contracts for delivery 
of the specie which is relied on for the purpose of exonerating the 
owner, is the agreement that there shall be no hability for loss or dam- 
age occasioned by "arrest and restraint of princes, rulers, or people." 
The shippers of the specie insist on the literal wording, but the con- 
struction contended for by the owner, according to which the clause 
is to hâve the same effect as if it read, "arrest or restraint," is regarded 
as more reasonable and as proper. 

There having been no actual arrest or restraint of the kind referred 
to, the owner's act in ordering the ship's return to New York is justifia- 
ble, if at ail, only by proof that there was at the time ground for ap- 
prehending actual arrest or restraint unless she so returned, such as 
the law of carriage by sea recognizes as the équivalent of actual ar- 
rest or restraint. The question is whether or not the requisite proof 
has been made in this case. 

It may be taken for granted that when it has become plainly obvious 
that continuance of the voyage must necessarily involve arrest or re- 
straint, and can hâve no other resuit, such departure from the voyage 
as is necessary to avoid the danger is not only permissible, but is re- 
quired of the vessel. She must do what is needful for the purpose of 
avoiding any actual and presently imminent danger, instead of adher- 
ing to a course which can only carry her directly into it. But the évi- 
dence hère relied on, as will appear, is far from showing the existence 
of any such situation. What is relied on is, at most, the desirability of 
keeping the ship out of reach of a future, contingent danger. 

The phrase hère in question, or some substantial équivalent thereof, 
bas long been familiar in charter parties, bills of lading, and policies 
of marine insurance. When "arrest and restraint," etc., is a risk as- 
sumed by a marine policy, there must be proof, in order to justify aban- 
238 F.— 43 
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donment to the insurer and maintain thereupon a claim for construc- 
tive total loss, that arrest or restraint, etc., was the proximate cause 
of the abandonment and loss. The péril must operate upon the sub- 
ject of insurance directly, not circuitotisly. If there has not in fact 
been actual arrèst or restraint, etc., a loss because of appréhension 
thereof is not within the policy, unless the appréhension is shown to 
hâve been warranted by actual and immédiate danger, apparently in- 
évitable and morally certain. This may be regarded as settled by the 
décisions both in England and the United States, as is hardly disputed 
on the owner's behalf. Its contention is that a différent rule of con- 
struction applies in cases arising upon bills of lading, and, in substance, 
that in such cases appréhension of capture or détention by a hostile 
power will excuse nondelivery under the exception hère relied on, 
even though no such actual and immédiate danger thereof existed, 
provided that the appréhension was on the whole reasonâble. 

This exception, like the others wherewith it is usually associated 
in such documents, is a term introduced into the contract by and for 
the benefit of the carrier, and therefbre to be construed most strongly 
against the carrier, according to well-settled principles. If another of 
the exceptions commonly accompanying it, viz., "périls of the seas," 
means the same, except as regards n^egligence of master and crew, in 
a bill of lading as in a marine policy (The G. R. Booth, 171 U. S. 450, 
459, 19 Sup. Ct. 9, 43 L. Ed. 234; The Xantho, L. R. 12 App. Cas. 
503, 510, 517; Hamilton v. Pandorf, Id. 518, 526), it is not easy to 
find sufficient ground for assigning to the words in question, when 
used in a bill of lading, a meatiing broader than that to which their 
recognized construction, when used in policies of insurance, confines 
them. 

Other stipulations found in the same Contract may of course en- 
large the scope of the carrier's exeniption from liabiHty beyond that 
permitted by thèse words alone. But nothing of this kind is found in 
thèse bills of lading. No charter party is hère involved. The ship 
was a common carrier, and by the terms of the bills of lading the full 
common carrier's liability for delivery of the specie at the agreed ports 
had been assumed ; qualified b'nly, so far as this case is concerned, 
by the above exception, There was no stipulation that the agreed ports 
of delivery should be safe, nor any express réservation of any right 
to deal with the specie otherwise than as promised by the bills of lad- 
ing if in the master's judgment they should become unsafe. There were 
Stipulations of this kind in the contracts- under considération in the 
cases hère most relied on by the shipowner, viz. : The Styria, 186 U. S. 
1, 22 Sup. Ct. 731, 46 L. Ed. 1027; Nobel's Explosives Co. v. Jenkins, 
[1896] L. R. 2 Q. B. 326; The Teutonia, E. R. 4 P. C. 171 ; The Ex- 
press, L. R. 3 A. & E. 597. No sufficient warrant is found in them 
for the claim that the recognized construction in insurance cases is in- 
applicable to the exception relied on in the présent case. 

That the arrest or restraint which will excuse failure to make the 
deliveiy undertaken by a contract of affreîghtment unqualified, except 
as in thèse bills of lading, must be an actual and operative restraint, and 
that no merely expected and contingent restraint affords sufficient ex- 
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cuse, has been settled law at least since Atkinson v. Ritchie, 10 East, 
530. If, as in that case, an embargo laid by the country of the port 
where the cargo was to be shipped is relied on, reasonable appréhension 
that such embargo will be laid does not excuse the carrier, when in 
fact it was not laid. If, as in Brunner v. Webster, 5 Com. Cas. 167, 
sanitary régulations forbidding discharge at the port of delivery are 
relied on, such régulations must bave been in force at the probable time 
pf delivery; a justifiable belief that they would be in force, if mis- 
taken, will not be enough to bring the failure to deliver within the ex- 
ception. 

If, as was done in Balfour et al. v. Portland, etc., Ce, 167 Fed. 
1010, by the District Court in Oregon, the attending and existing cir- 
cumstances at the time thèse contracts of affreightment were made 
be examined in order to détermine the meaning presumably intended 
by both parties to be put upon this exception, no sufficient reason for 
making it include a merely apprehended danger of capture or déten- 
tion not présent or imminent can be f ound. 

On July 31, 1914, when the owner .abandoned the voyage, there was, 
no doubt, danger that an actual state of war would arise whose ex- 
istence would make Plymouth and Cherbourg hostile ports as regarded 
the vessel. But this was not a danger arising af ter the voyage had be^ 
gun; there was danger that just such a war would arise when the 
bills of lading were given, four days before, on July 27th. That this 
very danger was then présent to.the minds of both parties to thèse con- 
tracts of affreightment is not and could not be disputed. The ship 
was capable of being used as a vessel of war by the German govern- 
ment, and liable to be taken and used by it as such if within its actual 
control ; a fact which made her more liable tban an ordinary German 
merchant vessel to arrest or capture by either England or France as 
soon as the apprehended state of war should exist. This fact also 
must, we think, be regarded as présent to the minds of both parties 
to the above contracts. Yet the owner of the vessel, with the above 
situation in view, undertook delivery of the specie at Plymouth and 
Cherbourg, under contracts which reserved to it no right to abandon 
or vary the voyage, should those ports become unsaf e, but which made 
it, according to principles long settled and universally understood, in- 
sure the deHvery as agreed unless "arrest or restraint of princes," etc., 
should prevent. It appears that the specie might at the time hâve been 
shipped on British or French vessels from New York for the above 
ports, as to which said ports would not hâve become hostile in event 
of war, and that it was shipped on this German vessel in order to take 
advantage of her greater speed. I lind nothing in any of thèse circum- 
stances tending to warrant a construction of the exception under con- 
sidération in the shipowner's favor. Whether the danger of war would 
increase or diminish during the five or six days necessary to get the 
specie delivered according to the bills of lading, neither party can be 
said to hâve known ; but the owner deliberately took the risk that the 
danger might increase, and cannot, therefore, in justice to the shippers, 
without proof that the only exception relied on operated to prevent 
delivery in the accepted meaning of its terms, be permitted to aban- 
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don the attempt to deliver without paying such damages as were there- 
by sustained. 

An actual state of war, arising either before or after the voyage con- 
tracted for has begun, whereby ship or cargo are rendered liable to 
capture and condemnation, may justify abandonment of the voyage 
in order to avoid such capture, when reasonable grounds for appre- 
hending actual capture are shown. DeHvery at a port of destination 
which such actual state of war has made a hostile port so far as the 
vessel is concerned, would in such a case be excused. The German 
Code, in articles 629, 634, a part of the law of the flag for the pur- 
poses of this case, has express provisions to this effect. Actual war, 
indeed, so coming into existence, makes it the ship's duty to her own 
sovereign not to enter a hostile port. Atkinson v. Ritchie, 10 East, 
530, 533, 534; British, etc., Co. v. Sanday, etc., Co., App. Cas. 1916, 
650. But no case is found in which, there being no actual state of war, 
abandonment of a contract like this has been excused under the ex- 
ception hère relied on, because of mère appréhension that actual war 
might exiist before delivery according to the contract could be made. 

If, in the case of an actual state of war, arising after the voyage 
has begun, the ship or cargo might, under some circumstances, be put 
in immédiate actual danger of capture from the moment in which the 
state of war became existent, so as to make it proper to say that rea- 
sonable ground for apprehending immédiate war, was, for practical 
purposes, equally reasonable ground for apprehending immédiate actual 
arrest or restrâint by capture, no situation of this kind, sufficient to 
bring the owner's abandonment of the voyage within the exception re- 
lied on, seems to me praved in the présent case. 

Unless something had happened to delay the ship, such as is not 
shown to hâve ever happened on any of her numerous prior voyages to 
the same ports, the specie to be delivered at Plymouth would probably 
hâve been delivered there by 1 a. m. on August 3, 1914, and that for 
delivery at Cherbourg, by 8 a. m. on the same day. It is to be noticed 
that the season of the year was that at which delay by weather condi- 
tions was least to be expected. The discharging faciHties kept ready 
at both ports had enabled the ship, upon ail but one of 13 trips preced- 
ing this, as appears from her log, to leave Plymouth within an hour 
from her arrivai ; and the same is true as to Cherbourg. Her longest 
stop at Plymouth had been 78 minutes; at Cherbourg, 66 minutes. 
Tenders controlled by her owner were regularly found awaiting her 
arrivai, into which passengers, mails, and specie were discharged 
alongside. She did not go to a dock at either port. Plymouth did not 
become a hostile port, as regarded the steamship, until August 4th, at 
11p. m., when England declared war with Germany. Cherbourg did 
not become a hostile port until 6:45 p. m., on August 3d, when Ger- 
many declared war with France. It is true that Germany had declared 
war with Russia at 7:10 p. m., on August Ist, at which time the ship 
would still hâve been 30 hours distant from Plymouth; but it can 
hardly be claimed that a state of war with Russia only exposed the ship 
to any immédiate risk of capture. And after landing the Cherbourg 
specie as above, 11 hours before any war with France arose, another 
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23 hours' run at her usual speed between those ports would havé 
brought her to Bremen, her home port, by 7 a. m., on August 4th. The 
évidence shows no reason for apprehending détention at Cherbourg 
bef ore 8 a. m., on August 3d, nor until af ter 6 :45 p. m., on that day. 
Nor is any reason shown for apprehending capture on the way from 
Plymouth to Cherbourg and thence to Bremen. EngHsh men-of-war 
only could hâve interfered with the ship, and she would hâve been at 
Bremen before any state of war with Êngland existed. German ves- 
sels are shown to hâve used EngHsh ports and coast waters unmolested 
during the whole of August 4th. Germany's refusai to give the re- 
quested assurance regarding Belgium, the determining cause of Eng- 
land's participation in the war, did not become a certainty before the 
last hours of that day. 

So far, therefore, from proving actual and immédiate danger of 
war simultaneousJy involving actual and immédiate danger of capture 
or détention on July 31st, when the ship turned back, the évidence 
shows that this specie could probably hâve been delivered as agreed, 
before any actual war began or any immédiate danger of capture or 
détention arose. The carrier's abandonment of the voyage deprived 
the shippers of the specie of ail chance of having it so delivered. 
Thereby the carrier took the risk that the actual course of events might 
fail, as it did, to show actual and immédiate danger threatening the 
ship, either at the time or before she could hâve made delivery. 

[3] The carrier's act cannot be justified, as in The Styria, 186 U. S. 
1, 22 Sup. Ct. 731, 46 L. Ed. 1027; Nobel's Explosives Co. v. Jenkins, 
[1896] L. R. 2 Q. B. 326, "apart from the terms of the bill of lading" 
— on the ground that the master's "duty to take reasonable care of the 
goods intrusted to him" required it. For that purpose discretionary 
action by the master would be necessary, which, as above held, is not 
shown. Nor does the évidence show that regard for the safety of the 
specie entered into the owner's détermination to abandon the voyage. 
No reason appears for apprehending that capture or détention of the 
ship would, under the circumstances, hâve involved loss to the owners 
of the specie. The ship's value was considerably greater than the 
value of the specie, or the entire cargo on board. It was far more 
important to the owner of the ship than to the owners of the specie 
that she should avoid capture or détention by England, France, or 
Russia. The évidence shows also that the order to turn this ship back 
to New York, instead of being a single order given with particular 
référence to this ship, or her cargo, or her relations thereto, was only 
one of many other like orders similarly transmitted during the same 
day to ail steamships at sea belonging to the same owner, and then on 
voyages tending to bring them, if continued, within régions where, in 
case of actual war between Germany and the other countries named, 
their capture or détention might become possible. The owner's évi- 
dent object was, not to avoid actual immédiate danger of capture or 
détention then threatening thèse ships, but to keep them ail as far 
removed as possible from any and ail such régions of possible future 
danger. This may well hâve been the course most for the owner's 
advantage. But, under the contracts hère sued on, it cannot justly be 
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held that the circumstances proved entitled her owner to divert this 
steamship f rom the voyage undertaken as above, without incurring any 
liability to the owners of the specie for their loss thereby caused. We 
know nothing more at présent as to the amount of their loss than that 
it was substantial. Whatever they may prove their respective losses to 
hâve been, I consider the libelants in Nos. 1196 and 1199 entitled to 
recover against the steamship. 

[4] In regard to the cases Nos. 1197 and 1198, wherein the libelants 
were passengers, no reason is found for disturbing the resuit below. 
Not only did the contracta with thèse libelants permit to the ship a far 
greater liberty to change or abandon the voyage than was permitted 
by the bills of lading, but they expressly required written notice of 
any damage claim, with full particulars, within 10 days after landing 
from the steamship, and it is admitted that no such notice was ever 
given. The libelant in 1197 accepted the return of his passage money; 
the libelant in 1198 accepted instead passage paid for by the claimant 
in another vessel. 

BINGHAM, Circuit Judge. In Nos. 1196 and 1199, I am of the 
opinion that the decrees of the District Court should be reversed. The 
facts are substantially the same in the two cases; the only différence 
being that in the Guaranty Trust Company Case the consignment of 
gold was to be delivered at Plymouth for transportation by rail to 
London, while in that of the National City Bank there were two con- 
signments of gold, one to be delivered at Plymouth for transporta- 
tion to London, and the other at Cherbourg for transportation to Paris. 

In the opinion of the District Court the claimant was held to be 
excused from performing its contracts of carriage upon the ground 
that the telegram received by the master on the evening of July 31, 
1914, from the managing directors of the claimant, saying, "War has 
broken out with England, France and Russia. Return to New York," 
stated facts constituting an exigency which authorized him to exercise 
the discrétion vested in the master of a ship by thé maritime law, and 
that, in turning back to America and abandoning the venture, he exer- 
cised his discrétion and acted within this implied power; that the 
managing directors of the claimant, when they said in the telegram 
that war had broken out with England, France and Russia, in sub- 
stance stated the truth regarding the political situation as it then ex- 
isted in Europe; and that the claimant could avail itself of the mas- 
ter's exercise of discrétion based on that information as a justification 
for its failure to perform the contracts. 

Counsel for the claimant contend (1) that the foregoing ground 
upon which the décision of the District Court proceeded and upon 
which the decrees in thèse cases were based, is right; (2) that if the 
master did not act in pursuance of his implied authority, but aban- 
doned the venture because the claimant, through its managing direc- 
tors, ordered him to return to America, nevertheless, in view of the 
threatened danger of war, the claimant was justified in so ordering 
the ship back to America; and (3) that the claimant can justify its 
failure to perform its contracts under the exception contained in the 
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bills of lading relating to "restraint of princes, rulers or people" ; that, 
although war had not been declared and did not exist, the threatened 
danger of war was the équivalent of a déclaration of war, or of author- 
ized acts of war, and operated directly as a restraint of princes. 

It does not seem to me that any of thèse propositions are right as 
applied to the facts in thèse cases. 

I. The ship took on board the consignments of gold on the 27th of 
July, 1914, and set sail at about 1 o'clock on the morning of the follow- 
ing day. At that time England, France, Russia, and Germany were at 
peace, although there was threatened danger of war. Whether on 
that day the claimant apprehended that the war clouds were probably 
clearing, or that in the event of hostilities the ship would make her trip 
before war broke out, is of little importance. Knowing that thèse 
countries were at peace, but that there was threatened danger of war, 
it made the contracts and took on board the shipments of gold for de- 
livery at Plymouth and Cherbourg. And the évidence discloses that 
while the master may hâve had some anxiety after he set sail, and 
down to the evening of the 31st of July, as to the real condition of the 
political situation in Europe, he, nevertheless, proceeded at the rate of 
about 22^/2 knots an hour, making the usual time, without taking any 
précaution with référence to the outbreak of war until the night of the 
31st of July, at about 10:09 o'clock, ship's time, when he received the 
telegram above set forth, and immediately turned his ship about for 
America. Having turned about, he then took such précautions as he 
thought necessary to avoid détection by painting his smokestacks, dis- 
pensing with sidelights, and darkening the portholes and cabin Win- 
dows. It is évident from this that the immédiate change in the course 
of the ship, resulting in the abandonment of the venture, was due to 
the receipt of the telegram on the night of July 31 st. 

That the master, upon receiving the telegram, acted on the idea that 
he was relieved from exercising his discrétion as to the course the ship 
should take, if he had coal enough to obey the order to return to 
America, is clearly shown in his answers to the f ollowing questions : 

"Q. Assuming that jou had enough fuel to make the voyage, you had to 
make the voyage that you were ordered to make, had you not? A. Yes, sir. 

"Q. And that was to turn back to America? A. ïes, sir," 

And to preclude the necessity of any exercise of discrétion by the 
master, even as to the supply of coal, the managing directors, before 
they sent the telegram, had the location of the ship and the amount 
of coal on board computed, and knew that the ship had sufficient coal 
for the return trip. 

The ship arrived in Bar Harbor on August 4th, and, after the mas- 
ter had landed his passengers, discharged the gold, taken on board a 
supply of coal, and discharged the balance of his cargo, which took 
until the 21st of August, he on that date made a written report tp his 
Company, at Bremen, in which he stated in détail what occurred on the 
trip from the time the ship left New York until it reached Bar Harbor. 
In this report, among other things, he said : 

"On July 28, at 3 a. m., we passed Ambrose Channel Lightship, steanied 
eastward on the prescribed course, up to July 31, 40° 46' N, 30° 21' W. Hère 
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we received tlie order to return, which vvas immodiately earried ont. Wlille 
the shlp was still in the act of turnliig, I dlreeted that the passengers of the 
first and second cabin be requested to repair to the smoking room, and wlieu 
the shlp was on the course to westward, I went down and aequainted them 
with the faet that war had broken eut and that I had recel ved orders from 
my Company to retum to New York." 

This is not the language of one in authority, stating action taken by 
him in the exercise of his discrétion, but of a subordinate, informing 
his superior that he has received his order, and catried it out. It is 
a frank statement, f ree from equivocation, and in no way misleading. 
It was not formulated to meet a légal position, for thèse suits had not 
then been brought, and plainly states the truth — that he had received 
the order and obeyed it. 

When the master had under considération a matter of importance 
concerning the voyage as to which he had not received spécial direc- 
tions, and requiring the exercise of his discrétion, it was his custom 
to proceed in a deliberate and formai manner by calling his officers in 
ship's council. This he did on the evening preceding the receipt of the 
telegram, when he decided to continue on his voyage to Plymouth; 
and again, on August 3d, when an exchange of signs between the 
cruiser Essex and the station at Halifax was overheard, and he decided 
to run for the port of Bar Harbor rather than to New York. In the 
report to his company he alludes to this, and says : 

"As signs from the Essex were not very strong, and she mlght be watching 
the port of New York just as well as the port of Boston, I called my officers 
for ship's council, in which it was decided to run into the port of Bar Har- 
bor." 

And again, in his testimony, in speaking of this matter, he said : 

"I called my officers together, and said to the chief offlcer and to the second 
offlcer, who were there, "(Jentlemen, we are hearing thèse wireless signs getting 
nearer ; they may be before New York Harbor ; they niay be before Boston 
Harbor; I think it is advisable that we should go out of the way and turn 
up north, and go to Bar Harbor, which is a path which is not trodden so 
much by steamers of our size and kind.' " 

From thèse circumstances, and others presented in the case, the rea- 
sonable inference is that his course of conduct on the evening of the 
31st of July in turning back to America was not due to the exercise 
of discrétion on his part, but was due directly to the order of his supe- 
rior and in obédience thereto. 

II. If, however, it could properly be found that the master acted 
upon the information contained in the telegram, exercised his discré- 
tion and determined to return to America, the claimant cannot avail 
itself of his décision as a défense to thèse actions. The information 
which the managing directors gave was false. War had not broken 
out, but it was purposely stated that it had to control the exercise of 
the master's discrétion, if he wished to exercise it, and did not at once 
follow their peremptory order. To permit the claimant to avail itself 
of the master's décision obtained under such circumstances would be 
the équivalent of according to one the protection of a judgment vi'hich 
he had procured through fraud. That such was the purpose of the 
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managing directors in sending the telegram is plainly deducible from 
the évidence presented by the record. From this it appears that, at 
the time the message was sent, and at the tinie it was received, war 
had not been declared and had not broken ont between England, 
France, Russia, and Germany, or between any two of those nations; 
that at 2:45 o'clock in the afternoon of Jiily 31st, when the telegram 
was sent, the managing directors had simply received information that 
the German emperor was to issue a proclamation declaring a state of 
war, which would hâve the eiifect of putting Germany on a war footing, 
but would "not amount to a déclaration of war against or actual hostili- 
ties with any other nation." Their information amounted to nothing 
more than that a decree of a state of martial law for Germany was 
about to be issued. It further appears that the managing directors, 
in the stipulation filed by the claimant in thèse cases as évidence, stated 
that this decree was "the immédiate reason for the recall of the 
Cecilie"; that ail other political advices and facts which they had, 
without knowledge that the government was to déclare a state of war, 
would not hâve caused them to take immédiate action in regard to their 
vessels; that "this decree of a state of war alone can be designated as 
a décisive fact inducing us to recall the Cecilie"; and that the reason 
why they stated in their telegram to the master that war had broken 
eut, instead of stating the facts as they existed, was that they deemed 
"every other information in regard to the political situation, every 
statement that was not absolutely clear and comprehensive in regard 
thereto, as inadvisable, and could only lead to misunderstanding and 
unsafe resolutions," and that the wording of their telegram "occurred 
purposely in the form that we reported the war as already having 
broken out, and has nothing to do with the wording of our telegram 
code." 

The conclusion is irrésistible that the telegram was primarily an 
order, and the information it gave as to the political situation was 
purposely false, and so framed that the master would be compelled to 
obey the order, whether he wished to exercise his discrétion or not. 

It is useless to discuss the question whether, if the managing directors 
had stated in the message the true condition as to the political situation, 
■an exigency would hâve been presented which would hâve authorized 
the master to exercise his discrétion, for the true situation was not 
presented to him, and, if it had been and he had been permitted to 
exercise his discrétion, it is entirely problematical what course of 
action he would hâve pursued. 

III. As the abandonment of the venture by the ship's return to 
America was due to the peremptory order contained in the telegram, 
we will consider the question whether the claimant, apart from the 
exceptions contained in the contracts, can justify its conduct in order- 
ing the ship to return to America because of the threatened danger of 
war. 

In Atkinson v. Ritchie, 10 East, 530, this question was considered. 
In that case the action was assumpsit for breach of an agreement in 
not loading a complète cargo of hemp. Ritchie, the master and owner 
of the ship Adelphi, chartered her to Atkinson, a London merchant. 
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agreeing to proceed to St. Petersburg and there load from the factors 
of Atkinson a complète cargo of clean hemp and 80 tons of iron for 
ballast, not exceeding what she could reasonably stow, and, being so 
loaded, to proceed to Woolwich and London and deliver the same on 
being paid the freight, "restraint of princes and rulers during said 
voyage always excepted." The ship arrived at Cronstadt, the port of 
St. Petersburg, on the 16th of September, 1807, where Ritchie pro- 
ceeded to take on cargo under the charter party, and continued loading 
with ail due diligence until the 25th of that month. He had then taken 
on board between 70 and 80 tons of iron, a sufficient quantity for 
ballast. "On the 25th of September there was a gênerai rumor of an 
embargo being intended to be laid by the Russian government on ail 
British vessels, and there was every appearance that it would take place 
immediately ; but it did not in f act take place then, nor until six weeks 
afterwards." But on the 25th, the British consul, expecting that the 
embargo might take place immediately, caused a letter of advice to 
this effect to be written to Ritchie, in conséquence of which he gave 
instructions to leave off screwing down any more hemp — which was 
the usual mode of loading — and to fill the ship as fast as possible by 
hand, and the work continued by hand until 6 o'clock that night, when 
she was filled, as far as could be done, in that manner. On the evening 
of the 25th the ship sailed with a cargo of about half what she could 
hâve carried, although there was at the time hemp ready to be loaded 
which would hâve completed loading her. "Ritchie acted bona fide 
and as an honest man under the existing circumstances, and there was 
a reasonable and well-grounded appréhension for lus acting as he did; 
and he brought home as complète a cargo as he could under the cir- 
cumstances." The Adelphi arrived in London, delivered her cargo 
there to Atkinson, who refused to pay the freight, as a little more than 
a moiety of the quantity of hemp stipulated for by the charter party 
was brought. On behalf of the master of the ship it was contended 
that "an exigency had arisen, and it was a paramount duty of the mas- 
ter, imposed upon him by law, to act for the benefit and safety of the 
ship, the crew and the cargo, and, still more, for the state to which he 
belonged, and that the reasonable appréhension of danger created the 
exigency, and that the master was in duty bound to do the best he could 
for ail concerned, to préserve his ship for the state, as well as for the 
individuals concerned, to prevent them from falling into the hands of 
the enemy ; and this was evidently a hostile embargo." In delivering 
the opinion of the court. Lord Ellenborough answered this contention 
as f oUows : 

"The parties are the merchant frelghter on the one hand, and the master 
on the other ; each contractlng for hiniself with the other, as prlnelpals. Un- 
der such circumstances, any constructlve agency on the part of the défend- 
ant, In hls character of master, for the plalntlff, as the freighter of the goods, 
Is whoUy out of the question. Their relative claims upon, and dutles in re- 
spect of, each other are concluslvely flxed and defined by the terms of their 
own written contract. No exception (of a private nature at least) which is 
not contalned in the contract itself can be engrafted upon it by implication, as 
an excuse for its nonperformance." 



THE KEONPEINZESSIN CECILIE 683 

This case clearly shows that the claimant, being one of the principals 
to the contract of carriage, had no discretionary authority vested in 
it by which it could justify an abandonment of its contract obligations, 
in case of the threatened danger of war, even though it honestly be- 
lieved that the threatened danger presented an exigency, and that it 
must justify its conduct in abandoning its contracts, if at ail, under the 
exceptions contained therein, 

IV. The question remains whether the contracts of shipment as 
expressed in the bills of lading contain exceptions which would excuse 
the claimant from the performance of the contracts. The exceptions 
in the bills of lading upon which counsel for the claimant rely — the 
two contracts being alike so far as this matter is concerned — are those 
relating to the "restraint of princes, rulers, or people." 

Lord Wrenbury, dçlivering an opinion in the House of Lords, in the 
case of British & Foreign Marine Insurance Ce, Ltd., v. Samuel San- 
day & Co., L. R. [1916J A. C. 650, 671, in discussing the meaning of 
the words, "restraint of kings, princes, and people," in a policy of In- 
surance, and what would constitute such a restraint, said : 

"A déclaration of war by the sovereign is a poUtlcal or executive act, done 
by virtue of bis prérogative, vvbich créâtes a state of war. A state of war 
is a lawful state, and is one in which every subject of his majesty becomes 
an eneniy of the nation agalnst which war is declared. The déclaration pf 
war aniounts to an order to every subject of the crown to conduct hlmself 
in such way as he is boiind to conduct himself in a state of war. It is an or- 
der to every militant subject to figlit as he shall be Cirected, and an order 
to every civilian subject to cease to trade with the enemy. * * * 'A déclara- 
tion of war imports a prohibition of commercial intercourse and correspond- 
ence with the inhabitants of the enemy's country, and that such intercourse, 
except with the license of the crown, is illégal." 

In that case it was held that the déclaration of war between England 
and Germany on the 4th of August, 1914, rendered trading by an Eng- 
lish ship at a German port illégal, and would render the master of the 
ship with a cargo destined for such port subject to arrest and his ship 
and cargo subject to confiscation ; that the déclaration of war by the 
sovereign, being a political or executive act, operated directly upon the 
master, ship and cargo and constituted a restraint of kings, princes, 
and people within the meaning of the policy of Insurance, although 
they were not subjected to actual or physical restraint. 

The cases we are considering differ widely from the one passed 
upon by the House of Lords, for hère, at the time the ship turned back 
for America and abandoned the voyage contracted for, the sovereign 
powers of Germany, England, and France had not declared war, the 
voyage was not illégal, and there was no sovereign act in existence 
which operated or could operate as a restraint within the meaning of 
the clause, "restraint of princes, rulers, or people," either directly or 
indirectly. No case bas come under my observation where it has been 
held that there was a restraint of princes within the meaning of the 
clause in the absence of an act of a sovereign power or state rendering 
the venture unlawf ul ; or, if the sovereign act was that of a foreign 
power or state, so that the venture was lawful, unless the circumstances 
disclpsed physicaL restraint due to that sovereign act of a direct and 
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operative nature. Where the venture js rendered illégal by a déclara- 
tion of war, the légal restraint opérâtes directly and immediately upon 
the master, ship, and cargo, and makes his dealing or attempting to 
deal with the enemy unlawful. British & Foreign Marine Insurance 
Company, Ltd., v. Sanday & Company, supra. Whereas, if the venture 
is lawful (the ship and cargo being that of a neutral power), and the 
port of destination is blockaded, or the cargo is contraband and 
destined for a belligerent port, it must appear that restraint of a physi- 
cal nature was operative to come within the meaning of the clause. 
Nobles Explosives Co. v. Jenkins, [1896] h. R. 2 Q. B. 326; Rodo- 
conachi et al. v. EUiott, L,. R. 9 Common Pleas Cas. 518; The Styria, 
186 U. S. 1, 22 Sup. Ct. 731, 46 L. Ed. 1027; Balfour, Gutherie & Co. 
V. Portland & Asiatic S. S. Co. (D. C.) 167 Fed. 1010. And that if it 
appears the abandonment of the venture was to avoid encountering a 
future péril to which the ship or cargo might become subjected, the 
necessary restraint, within the meaning of the clause, would be want- 
ing. Aticinson v. Ritchie, supra ; Mitsui & Co. v. Watts, Watts & Co., 
15 Law Times Reports, issued April 15, 1916; Hadkinson v. Robin- 
son, 3 Bos. & P. 388; Kacianoff v. China Traders Insurance Co., 
[1913] 3 K. B. 407. 

Hère there was no déclaration of war or authorized acts of war in- 
volving the nations in question at the time the ship abandoned her con- 
tract. The venture was légal, not illégal, and her return to America 
was not due to any restraint of a sovereign act, légal or physical, but 
was to avoid a supposed future péril to which she might become sub- 
jected. 

In Nos. 1197 and 1198, the actions brought by Charles Rantoul, Jr., 
and Maurice Hanssens, passengers on the steamship Cecilie, to recover 
for failure to transport them f rom New York to Cherbourg and Plym- 
outh, respectively, I agrée with the conclusions reached in the opin- 
ion of the District Court, but not for the reasons there given. The 
tickets issued to thèse passengers contained the f ollowing provision : 

"No clalms under this ticket shall be enforceable agalnst the shlpowner 
or Its property or the agent or passage broker, unless notice thereof in writ- 
ing, with full particulars of the clalm, be dellvered to tlie shipowner or agent 
within five days after the passenger shall be landed from the transatlantic 
océan steamer at the termination of her voyage, or, in case of the voyage 
being abandoned or broken up, within ten days thereafter." 

And the claimant in its answer sets forth this provision of the con- 
tracts and allèges that no such notices were given within either of the 
periods so specified. As the voyage was abandoned or broken up by 
the ship's return to America, it became incumbent upon the libelants, 
in order to recover damages for breach of their contracts, to prove 
that notices of their claims were given within the time specified in 
the stipulation above referred to. This they not only failed to do, but 
admitted that no notices were given. 

The libelants seek to avoid the effect of this stipulation on the ground 
that the ship, by deviating or abandoning its voyage, displaced the 
contracts and thereafter made the carrier an insurer against ail loss 
and deprived it of the benefit of the conditions contained in the con- 



THE KKONPRINZESSIN CECILIE 085 

tracts ; and, in support of their contention, they refer to certain cases 
in which the carrier was held liable for loss or damage to goods oc- 
curring during or after a déviation had taken place. Morrison v. 
Shaw, S. & A. Co., Ltd., [1916] 1 K. B. 747; Brunner v. Webster, 5 
Commercial Cases, 167. Thèse cases do not seem to me to be in point. 
There the plaintiff was not suing on the contract of carriage, but upon 
the common-law obligation of the défendants for loss of or damage to 
goods occurring after the voyage had been abandoned; while hère 
each libelant is suing upon the contract and must take it with ail the 
stipulations which it contains. 

A majority of the court concurring, it is ordered, adjudged, and 
decreed as foUows: 

In Nos. 1196 and 1199 the decrees of the District Court are reversed, 
and the cases are remanded to that court, with directions to enter in 
each an interlocutory decree for the libelants, and for further proceed- 
ings thereon in accordance with law, and the appellants recover their 
costs of appeal. 

In Nos. 1197 and 1198 the decrees of the District Court are affirmed, 
and the appellee recovers its costs of appeal. 

PUTNAM, Circuit Judge (dissenting). Thèse proceedings origi- 
nated in several libels in the District Court, in each of which the de- 
cree of the District Court was in favor of the steamship Kronprinzes- 
sin Cecilie. Several appeals hâve been taken, which appear in this 
court as Nos. 1196, 1197, 1198, and 1199, but they ail involve the 
same main question, and can be conveniently disposed of by a single 
opinion. The facts herein stated cover ail the cases, except as we 
may otherwise explain. 

The learned judge of the District Court said: 

"In the flrst case, the Guaranty Trust Company of New York seeks to re- 
«over damages for breach of contract, by the steamship, in falling to carry a 
consignment of gold from the port of New York to the port of Plymouth, Eng- 
land. The Ubel allèges that on July 27, 1914, the steamship was lying in 
the port of New York, bound for Bremerhaven, Germany. by way of Plymouth, 
England ; that on that date the libelant delivered to the stea'mship in good 
order and condition ninety-three kegs of gold bulUon, of the agreed and de- 
clared value of $4,942,936.64, to be carried to Plymouth, England ; thence 
to be forwarded to London ; to be there delivered in Uke good order and 
condition to the order of the libelant, in considération of $9,268 prepaid 
Ireight ; that the steamship delivered to the libelant a bill of ladlng therefor ; 
that, in violation of her contract, the steamship, when about 900 miles from 
Plymouth, abandoned her voyage and put back to Bar Harbor, Me., where, on 
•or about August 8, 1914, the libelant accepted redellvery of the 93 kegs of gold 
Irom the steamship, under an agreement that such redellvery should not con- 
stitute a waiver of llbelant's clalm for breach of contract. By reason of 
.such failure of the steamship to deliver the gold at Plymouth, the libelant 
says, it has sufCered damage exceeding the sum of $1,104,467.43. The libel 
was subsequently amended, inereasing the amount clalmed as damages to 
$1,793,278.22 ; and the libelant says that no part of this sum has been paid. 

"The answer admits the recelpt of the 93 kegs of gold bullion, and allèges 
that the carriage of the same was undertaken by the clalmant, subject to 
the conditions and exceptions contained in the bill of ladlng, which is made a 
part of the answer ; subject also to the possibility of the ship being prevented 
from concludlng her voyage and being forced to put back into a port of refuge, 
In case of outbreak, or threatened outbreak, of the European war. It ad- 
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mits that the steamship tumed baek on her course, and says that at the time 
of tuiiilng back she was about 1,070 miles from Plymoutli, It allèges that 
the décision of the master to return to a port in the United States was based 
npon crédible information received by hlm from the North German Lloyd 
office at Bremen, by wlreless message, that war had broken out, involving 
Germany and Eussla, France, and Bngland, and that this message, eonsidered 
in conjunction with the information wlth respect to the Enropean erlsls re- 
ceived by him prier to sailing, fumished reasonable gronnd for him to appre- 
hend that the steamship and cargo would be captured if she continued on her 
voyage, and requlred him, in the exercise of sound judgment and discrétion, 
to put back t« a port of refuge ; that, though war had not actually broken out 
at the tlme of the receipt of this wlreless message, still the master, in antici- 
pation of an outbreak of hostllities, and the conséquent danger of arrest of 
the niembers of bis crew, the arrest or probable détention and discomfort 
of hls passengers, and the capture of bis ship and cargo, was fully justified iii 
odoptlng the course whiCh he did adopt. 

"The answer further allèges that the course followed by the captaln \yas 
suceessful; that bis return to a port of refuge, and the dellvery of the speele 
to the parties entltled to It, were accomplished wlthout the capture or déten- 
tion of a single passenger or member of the érew, and wlthout loss or damage 
to any of the speele, or to any other part of the cargo. 

"As a thlrd défense, the answer asserts the exception in the bill of lading 
agalnst liablllty for the loas or damage 'occasioned by arrest and restraint 
of princes, rulers, or people.' 

"Certain facts are stlpulated : The libelant is a corporation organized under 
the laws of the state of New Yorii, having Its office in New York and a branch 
office in London. The claimant. North German IJoyd, is a corporation organized 
under the laws of Bremen, existlng under said laws and the laws of the German 
Kmpirê, and is the owner of the Kronprlnzessln Cecilie. The steamship was 
bullt in 1907, at a cost of about $4,500,000. On July 27, 1914, the libelant shipped 
on board the steamer 93 kegs containlng gold bars, owned by the shipper, of the 
value, at the time and place, as set forth in the libel. Bytheterms ofthecon- 
tract, the gold was to be carried by the steamer from New York to Plymouth, 
England ; thence to be forwarded, at the steamer's expense, but at the owner's 
rlsk, to London, unto the Guaranty Trust Company, of New York, or its as- 
slgns, subject to the provisions and exceptions of the bill of lading. The 
steamer was fully manned, outfitted, and equlpped, and sailed on the voyage 
from New York on July 28, 1914, about 1 o'clock in the morning. She contin- 
ued on the voyage until the nlght of July 31st, at about 9 minutes past 10 
o'clock in the evenlng, ship's time, when she turned back towards New York. 
At the tlme of turning back the steamer was a distance of about 1,070 nautical 
miles from Plymouth. Just before turning back, about 10 o'clock in the 
evening a wlreless message was recelved on board of the steamer from the 
directors of the North German TJoyd at Bremerhaven, in private code. The 
translation of the message reads as follows: 'War has broken out with Eng- 
land, France, and Russia. Return to New York.' It was signed by the man- 
aging directors of the claimant coinpany, àfter having been Informed of the 
Intention of tbe government to dispatch On that day the notes to Russia and 
France which are referred to In the German White Paper, and after a gênerai 
warning by the ^dmiralty to the German merchant marine, and after the 
directors had recelved information that a déclaration of a state of war had 
been perfected and would shortly be proclaimed. 

"Certain hlstorlcal facts are àgréed, upon, as part of the proofs. Those 
stlpulated as having happened beforè the sblp sailed from New York are as 
follows; 

On June 23, 1914, Archduke Francis Ferdinand, of Anstrla, and bis wlfe, 
the Duchéss of Hohenberg, were assà^slnated at Sarajevo, the capital of 
Bosnia ; on July 23d, Austria sent an ultimatum fo Servla ; on July 24th 
iWssia'tirgéd.that Au$tria abandon the tlme Umit of her ultimatum 'in order 
te jirevenf cdnsequencés eqùally incalculable and fatal to ftll the powers which 
ralght resuit from the course of action followed by the Austro-Hiingarlaii gov- 
ernment'; the Rus,siah government Informed the other pbwers that, if the 
Aiistro-Hungarian government should make war on Servla, Russia could not 
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allow the conflict to be settled between those two countries alone ; the Frencli 
ambassador at St. Petersburg gave the English anibassador at St. Petersburg 
to understand 'that France would fulflU ail the obligations entailed by her 
alliance wlth Russia, if necesslty arose, besides supporting Russia strongly in 
ail diplomatie negotlations' ; on July 2r)th ."i-ustria decllned the Russlan re- 
quest for extension of time limit In ultimatum to Servia; Austria advlsed 
Servia and the other powers that she considered Servia's reply unsatisf actory ; 
the Austrian minister left Belgrade at 6:30 p. m.; the Servian government 
moved from Belgrade to Nish the same evening; Germany conflned her 
Alsace-IjOrraine garrisons to barraclts, and placed the frontier works of Al- 
sace-Lorraine in a complète state of défense; Servia ordered mobilizatlon ; 
Kussia began to take military précautions; martial law was proclaimed in 
Austria. 

"On July 26th Austria severed diplomatie relations wlth Servia, and sent 
passports to the Servian minister; Austrian mobilizatlon against Servia was 
deereed ; Austria advlsed Russia that she sought no territory of Servia, and 
dld uot intend to Impair the sovereignty of that eountry, but that, aside from 
that, she was prepared to go to the furthest extrêmes to obtaln satisfaction 
of her demands ; the Servian army began mobilizatlon. 

"The history shows that ail powers thereupon became promptly involved, 
including Austria, Russia, Germany, France, and England. Thereupon, on 
July 30th, the German ambassador at St. Petersburg was directed to make the 
foUowing déclaration to the Russlan government: 'l'reparatory military 
measures by Russia will force us to counter measures, whlch must consist 
In mobillzing the army. But mobilizatlon means war. As we know the obli- 
gations of France towards Russia, thls raobilization would be directed against 
both Russia and France. We cannot assume that Russia desires to unchain 
such a European war. Since Austria-Hungary will not touch the existence 
of the Servian kingdom, we are of the opinion that Russia can afford to 
assume an attitude of waiting. We can ail the more support the désire of 
Russia to protect the integrity of Servia, as Austro-Hungary does not intend 
to question the latter. It will be easy in the further development of the 
aflfair to flnd a basis for an understanding.' " 

We will add that it is true that the Russian secretary at this time — 
that is, on July 30th— declared that there had been no mobilization ; 
but events came on so rapidly that, while it must be admitted that no 
flagrant war had broken out involving France, Russia, and England 
with Germany at the time the wireless message came to the captain 
of the Cecilie from the North German Lloyd office, yet the mobilization 
on the part of Russia was in hand, and that mobilization meant fla- 
grant war within the meaning of the message of the North German 
Lloyd office by wireless, so that for ail practical purposes, with référ- 
ence to this steamer, she was on mid-ocean, and at least a full day's 
sail from Plymouth, and in the full haz,ard of that position in mid- 
ocean, bound for the port of a threatened enemy. 

To test this, let us look at the actual position in which the shippers 
placed her. The war which ensued finally came quickly on, involving 
ail the great powers of Europe, England, France, Germany, Austria, 
and Russia. The ship in this case was a German ship. She was char- 
tered at New York for a voyage to Bremerhaven, touching first at 
Plymouth, where she was to deliver the most valuable part of her cargo 
at what might be a hostile port, and then again at Cherbourg she would 
deliver more of her gold, which might be another hostile port, and then 
proceed to her own home port at Bremerhaven. She represented a 
value of more than $11,000,000, largely of what might be hostile gold, 
shipped for London and Paris, with a valuable gênerai cargo of $139,- 
335, 



688 238 FEDERAL REPORTER ' 

The Cecilie had aboard 1,892 persons of mixed nationalities ; 354 
Americans, 667 Germans, 406 Austrians, 151 Russians, and other na- 
tionalities of minor amounts, involving nearly ail the nationalities of 
lîurope, including some nationalities that would hâve been hostile, if 
war had broken out, to any port she might touch, including her port 
of final destination. 

In the event of flagrant hostilities, the master of the ship would hâve 
represented the entire enterprise, and would hâve been quite certain to 
fall into hostile hands, wherever he might hâve been, unless in an 
American port; so that, in case of hostilities, the vessel would hâve 
been safe only in America, and by his turning back he accomplished 
the safety of ail concerned. It is true that when he saJled from New 
York the master was aware of the possibility of the ship being pre- 
vented from completing her voyage, and being forced to put back into 
a port of refuge. He protected himself by using in his bill of lading 
the usual exemptions from the hostile acts and purposes of princes and 
nationalities. So far as this ship is concerned, and thèse bills of lad- 
ing were concerned, they were not hampered by any peculiar provision 
of any laws applicable to the ship; but the ship and cargo and pas- 
sengers were protected to the full extent of the rules of the gênerai 
international laws that are known to ail the nations of the world. 

When the ship sailed, and gave her bills of lading, the possibility of 
war was known ; but the amount of f reight charged was on the basis 
of only $9,268 for the gold belonging to the Guaranty Trust Company, 
and on a like basis for the rest of the gold, and it contemplated im- 
posing no particular hazard on the ship, and the ship, undoubtedly 
loaded her cargo on the 27th day of July apprehending that the war 
clouds were probably clearing. The record shows that as late as July 
30th those trading with a hope of peace were justified in doing so, and 
the rates of freight charged for this ship were based on that hope. In- 
stead of that, however, the clouds gathered with remarkable rapidity; 
so much so that within four days after sailing it became évident that 
they were about to break, and that for the protection of the entire en- 
terprise the ship must return to a neutral port. 

Captain Polack testified that meanwhile, by communicating with 
vessels by wireless and otherwise, he had received information during 
the intervening period in regard to the progress of events, and was 
waiting for further information by wireless, and that, when he turned 
back, he acted, not only in accordance with his instructions, but also 
on the idea of his own best judgment, in running no further danger. 

It is unnecessary to' cite authorities on this topic, because the law is 
too well settled, and the underlying principles are ail too uniformly 
accepted, in the circumstances of this case, to the eflfect that it was not 
only the right, but the duty, for the master of this ship not to delay, 
and hazard running his vessel into a possible hostile port, but to use 
justifiable précautions and reasotiable grounds for appréhension of 
capture, and to hâve due regard' to, the uncertainties of the océan, and 
leave reasonable margin for the state of weather and for accidentai 
détentions; and under the circumstances of this case the décision to 
turn back was justifiable, whether it came from the master or owners. 
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It is also plain that the positions of the libelants in thèse cases would 
reverse ail thèse propositions, had they been accepted, and would hâve 
involved this ship and the entire enterprise in hazards which the mas- 
ter had no right to assume. On the broad océan, with no pilot but his 
own foresight and ingenuity, it is the duty of a master under such cir- 
cumstances, not only to use diligence in escaping actual danger, but to 
use it in avoiding what is threatened ; and, considering the number of 
people and the value of the ship, and the property which she had 
aboard, and the complexities of the hostilities by which she was en- 
dangered, the exigencies cannot be too strongly described. 

This ship lost nothing, and the holders of her bills of lading lest 
nothing; but in regard to this particular shipment by the Guaranty 
Trust Company, if this libel is sustained, the company would receive 
exchange to the amount of $1,793,278.23. This would be ail profit, 
and an addition to the amount of gold shipped which represents no 
amount paid out by the shippers. The same would apply to the other 
libelants in proportion to the amounts involved. It would prove a 
profit for the Guaranty Trust Company and to other shippers propor- 
tionately, and a corresponding loss to the ship, without any sum being 
paid theref or. Looking at the case f rom this point of view, it is incred- 
ible to suppose that, for the mère amount with référence to the Guar- 
anty Trust Company, namely, the $9,268, damages or compensation 
in this large sum were ever contemplated. It is incredible to suppose 
that a profit and loss of such an amount was ever contemplated or 
agreed upon, and it cannot be recovered, of course, unless there were 
expressed or implied stipulations, agreed to by the parties, that it should 
be paid. 

British & Foreign Insurance Ce. v. Sanday & Co. [1916] Appeal 
Cases, 650, decided January 27, 1916, in our judgment disposes of any 
question which can be considered as left open in this case, and that is 
as to the efïect of the usual exceptions contained in bills of lading. 
This case relates to this very war, and concerns what constitutes a 
déviation within the meaning of that exception. This case concerned 
two British vessels laden with merchandise for sale in Germany. 
While on the voyage from the Argentine to Hamburg, at the time 
of the déclaration of war between Great Britain and Germany, the 
vessels shifted their courses. It was held that the voyages became 
illégal by force of the déclaration of war, and the voyage could not 
lawfully be completed, and there was no déviation in law. The court 
was a very full court, and there was no dissent, and there can be no 
doubt that the position was in accordance with the law universally held. 
It is enough to quote Lord Loreburn (page 660) as f ollows : 

"It was therefore a loss within tlie clause which insures thèse goods at and 
from losses against restraints by kings, princes, or peoples." 

This case covers the only point which had not been precisely covered 
in the previous décisions, although they led directly up to it, néimely, 
that obédience to an obligation which was a direct resuit of a condi- 
tion of law arising out of the existence of war opérâtes as a restraint 
precisely within thèse provisions, without any physical act on the part 
238 F.— 44 
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of the légal authorities. The case at bar would hâve been precisely 
within this décision if war between Great Britain and Germany had 
broken out before the Cecilie reached Plymouth, so that it would hâve 
been a violation of the law of Germany for her to enter that port. 
With that single exception the cases are precisely alike, and it certainly 
cannot be said that the déviation of the Cecilie, accomplished for the 
purpose of preventing a pending breach of German law, was not as 
efficient as it would hâve been if a déviation, had occurred two or three 
days later. Taking the cases by and large, there cannot be said to be 
'iubstantially any distinction between them. 

We think the following impressions are enough to dispose of ail 
the cases: Of course, the telegrams which passed between the sover- 
eign heads of Germany, Russia, and England are matters of common 
knowledge with référence to an investigation of this character; and 
they illustrate very clearly the fact that the question of peace and war 
was hanging by a single thread, and it was settled overnight, or in less 
time than overnight. When this ship was loaded at New York, it 
was known that the world was on the verge of war or on the verge 
of peace. The voyage involved three différent ports, one of which was 
friendly, and two of which were liable to be hostile; and it also in- 
volved the four seas, with the certainty of capture in the case of hos- 
tilities. When the ship sailed it was, of course, not known whether war 
would break out, or when it would break out; but, as she progressed 
on her voyage of five or six days f rom New York, towards Plymouth, 
the master of the ship was in fréquent communication, and getting 
fréquent impressions, as to the probability of war or peace in various 
ways. As he went on his voyage the clouds thickened, and whatever 
hopes there might bave been of peace were disappearing; and, when 
he was within two or three days of Plymouth, he was within the al- 
most immédiate présence of war or peace, with the practical certainty 
of war. His voyage, moreover, was liable to be delayed by maritime 
misfortunes. The dangers of navigation, and the possibility of being 
delayed by those dangers around the British Isles, being so considéra- 
ble that it was impossible to say, except in absolutely clear weather, 
as to the time of arrivai within one, two, or three days, or within the 
period which intervened between the time when he turned the ship 
about and the time of the actual outbreak of hostilities. Ail the time 
he was on dangerous ground, with the danger at ail times increas>ng 
as he proceeded on his voyage; so that, although he sailed with a rea- 
sonable probability of peace, instead of war, the probability of war, 
with enemies ail about him, advanced almost to a certainty before he 
reached the point where he changed his course. In addition to this, 
the whole transaction rnust be looked upon together, and the orders 
which he received not to visit any hostile port, on the Ist of August, 
the day after he turned his ship, were sufficiently connected with what 
preceded to justify his continuing his purpose to return to a neutral 
port, which was still incomplète. This décision should not turn on a 
narrow rule, as it was still in abeyance. Therefore, from any point 
of view, the master was justified, on receiving the telegram, on the 
Ist day of August, in continuing on his return voyage to a neutral port. 
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Hère was a ship whose cargo was, perhaps, neutral ; but the ship 
was herself advancing into the danger zone with nearly 2,000 persons 
aboard, many of whom might hâve been liable, on arrivai at the first 
port of discharge, to an indefinite détention if the ship had been acci- 
dentally arrested. By the laws of the sea the whole is to be looked 
upon, ship, cargo, and passengers, as a single venture, and ail resting 
upon the shoulders of one man — the captain. Assuming that, when he 
left New York, he had the prospect of a clear voyage, under the orig- 
inal probability that, as he advanced upon it, he might find the clouds 
cleared away, the events worked otherwise. He was, he testified, in 
constant anxiety as he advanced on account of the information which 
he received, and he would hâve been justified, on finding the increased 
danger, to bave returned to a neutral port independently of any advices 
from the ship's owners, 

There was no Moorish cruiser lying across his path, as there was 
in Driscol v. Bovil, 1 B. & P. 313 (1798), with the danger of slavery 
f oUowing capture, which caused the crew to refuse to sail ; but there 
was danger of a possible, and even probable, détention of ail the Ger- 
man passengers aboard, and the captain had as good reason for avoid- 
ing danger as there was in the case referred to, in which it was held 
that there was no déviation which would affect the Insurance policy. 

The appeal of the National City Bank affords nothing substantially 
différent from the appeal of the Guaranty Trust Company, but it illus- 
trâtes it forcibly. In the City Bank Case the amount involved was 
gold shipments; one of them, amounting to $2,104,254.34, to be un- 
laden at Cherbourg for land transportation from there to Paris. This, 
of course, was for French delivery at a French port. If the regular 
course of her voyage proved without incident, tjfie libelant estimated 
that the ship would hâve reached Plymouth before midnight on the 
2d day of August, and Cherbourg early in the morning of the 3d day 
of August. It is maintained by the libelant that the précise time of ar- 
rivai was not critical, for it says it is clear, in any event, the Cher- 
bourg shipment would bave been landed in France at least 7 hours 
before Germany declared war, and before France declared war upon 
Germany, and that, if the libelant's theory had been true, the ship- 
ment would hâve been landed at least 12 hours before then, and that 
there is, therefore, ample reason that, in either event, the Cherbourg 
shipment would bave been landed, and the ship would bave turned 
back, either to America, or hâve gone on to Bremen, not less than 6, 
and probably at least 12, hours before the state of peace was changed 
into a state of belligerency. Upon this the libelant claims that the 
court could assume that there would bave been no act of hostility ; but 
the question was not what the court would assume, but what hazard 
the master of the vessel might run. The whole of this hypothesis dem- 
onstrates to what extent the libelants were willing to drive the ship into 
a corner, and what computations they were making, which they were 
willing to impose upon her, as against the path of actual safety which 
she adopted. 
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On Pétitions for Rehearing. 

BINGHAM, Circuit Judge. The plaintiffs' pétitions for rehear- 
ing in Nos. 1197 and 1198, the passenger cases, must be denied. 

In our opinions of November 17, 1916, it was pointed out that the 
actions in the passenger cases were brought on the express contracts 
of carriage stated in the tickets, that thèse contracts contained cer- 
tain conditions as to notice with which the plaintiffs had failed to 
comply, and that, because of this failure, the actions could not be 
maintained. 

In the cases relating to the shipments of gold the actions were also 
tipon express contracts of carriage contained in bills of lading. In 
thèse contracts there were certain exceptions within the terms of 
which the claimant sought to bring itself to excuse its failure to per- 
f orm the contracts ; and the court held, not that the contracts or the 
exceptions in the contracts were displaced by the déviation of the 
vessel, but that, by the déviation shown, the claimant broke its con- 
tracts and failed to bring itself, by reason of its conduct, within the 
terms of the exceptions. 

[5, 6] The plaintiffs seem to be laboring under the impression that 
the passenger contracts were displaced by the déviation, that there- 
upon the claimant became an insurer, and that thèse actions are based 
upon implied contracts of insurance due to the relationship of the 
parties. This is a mistaken notion. To begin with, the actions are 
brought, as above stated, upon express contracts of carriage, and not 
upon implied contracts; second, if the express contracts were dis- 
placed by the déviation, the plaintiffs would hâve no ground upon 
which they could base their actions, for the damages, if any, which 
they suffered, were due to breaches of the express contracts arising 
out of a failure to transport the plaintiffs to Plymouth and Cherbourg, 
and not out of injuries to their persons or property ; and, third, if 
the express contracts were displaced by the déviation, the claimant 
would not thereafter become liable as insurer for injuries to the per- 
sons of its passengers, ' f or a common carrier, in the absence of an 
express contract to that effect, does not insure the safe carriage of 
its passengers, and in such case is liable only for négligence, though 
as respects damage to property after déviation it would be liable as 
insurer. No claim is hère made that the plaintiffs were damaged in 
their persons after déviation, or that any property which they Had 
with them on the voyage was damaged thereafter. The class of cases 
rolied upon by the plaintiffs, such as Morrison v. Shaw S. & A. Co., 
Ltd., [1916] 1 K. B. 747, are applicable only where goods are dam- 
aged after déviation, in which cases it is held that the déviation dis- 
places the express contracts of carriage, and subjects the défendants 
to their common-law liability as insurers of the damaged goods. 

Pétitions denied. 
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CRANE CO. V. FIDELITY TRUST CO. et al. * 
(Circuit Court of Appeals, Nlnth Circuit. December 4, 1916.) 
No. 2768 

1. ReCEIVERS <@=»158(2) — l'ATMENT OF CLAIMS — PBIOBITT OF TJnsecueed Debts 
TO l'RE-EXlSTINQ LlENS. 

It Is tlie exception «nd not tlie nile that prier recorded liens may be 
dlsplaced by gênerai and unsecured clalins, and whlle clrcumstances may 
exlst whicti make it practlcally necessary to the business of a public 
service corporation and tlie préservation of its property that pre-existing 
debts of certain classes sUould be paid by its receiver out of the earnings 
of the receivershlp, or even out of the corpus of the property, the discré- 
tion to make such payments should be exerclsed with very great care. In 
gênerai, only claims which were a part of the gênerai current expansés 
of the ordinary opération of the mortgaged property lu the usual course 
of business of the mortgagor, as dlstingulshed from those for permanent 
additions or improvemeuts, should be given such préférence, and this 
rule should not be dlsregarded, except as a matter of business policy, 
where such preferential payment is necessary to keep the corporation a 
going concem in the hands of the receiver, or to prevent a loss at least 
equal to the amount of the payment. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. g 303 ; Dec. Dlg. 
<S=»158(2).] 

.2. Receivers @=»158(2) — Patment of Claims — Priobity of Unsecured Debts 
TO Pre-existino Liens — "Constbdction Items" — "Reconstruction" — 
"Repairs." 

ClaimS agalnst a public service corporation arising within a limited 
time before a receivershlp, whlch may be given préférence over a prior 
mortgage as for current, opernting expansés, do not Include those for serv- 
ice extensions of a water, gas, or electrlc llght System, which are not to 
be coriHldered as "repnlrs," but rather as "construction Items," nor for 
addltloniil ofiulpment or replacement of wom-out equlpment, whlch should 
be classilied as "reconstruction." 

[Kd. Note. — For other cases, see Receivers, Cent Dlg. § 308; Dec. Dlg. 
<S=lôS{2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Reconstruction ; Repairs.] 

3. Receivers ®=»159 — Payment of Claims — Priobitt of Unsecttbkd Dedts to 
Pre-extsting Liens — Diversion of Income. 

The payment of interest to bondholders of a corporation, who are en- 
tltled to such payment In prlorlty to claims of supply creditors, is not a 
diversion of Inc-ome. 

[Ed. Note. — For other cases, see Receivers, Cent Dlg. §§ 307, 308; Dec. 
Dlg. <g=>lô9.] 

Gilbert, Circuit Judge, dlssentlng. 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. Cush- 
man, Judge. 

Suit in equity by the Fidelity Trust Company, trustée, against the 
Washington-Oregon Corporation, WilHs D. Hoag, its receiver, and 
■others, in which the Crâne Company intervened. From a decree deny- 
ing it priority, the Crâne Company appeals. Afhrmed. 

See, also, 217 Fed. 588. 

«=>For other c»au SM same toptc & KEY-NUMBBR In ail Ker-Numb*r«d Dlststs & Index» 
•Rehearine dented Febmary 13, 1917. 
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Maurice W. Seitz, of Portland, Or., for appellant. 

Randolph W. Childs' of Philadelphia, Pa. (Maurice A. Langhorne, 
Frédéric D. Metzger, and E. M. Hayden, ail of Tacpma, Wash,, of 
counsel), for appellee'-.. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, ^Circuit Judge. The Crâne Company, appellant, from time 
to time between January 1, 1911, and May 31, 1914, sold certain water 
pipes, fittings, and gas and water equipment to the Washington-Oregon 
Corporation engaged in the opération oi electric railway Systems and 
light and water Systems in Washington and Oregon. In May, 1911, 
the Washington-Oregon Corporation made a mortgage and deed of 
trust to Fidelity Trust Company, as trustée, to secure a bond issue of 
Washington-Oregon Corporation for $5,000,000, the bonds to bear 6 
per cent, iriterest, interest maturing on the Ist of April and the Ist of 
November in each year; the mortgage constituting a lien upon al) 
propefty of every nature and description then owned by Washington- 
Oregon Corporation and thereafter acquired by it, and upon the rents, 
issues, and profits of ail of such property. The mortgage was duly 
recorded. Interest was paid upon the bonds issued under the mortgage 
up to November 1, 1913, but the défendant corporation defàulted in 
the iriterest due on April 1, 1914. Foreclosure proceeding was insti- 
tuted, a receiver was appointed, and the possession of the property 
passed to the receiver on July 31, 1914. The Crâne Company inter- 
venedin the foreclosure proccedings,.and asked that its daim for $11,- 
146.67 be declared prior to the mortgage debt, and that the claim be 
paid out of the proceeds of the mortgage property, or oUt of the in- 
come of thé rèceivership. The receiver and the cornplainant answered 
intervener's pétition, and the cause was submitted upon a stipulated 
statement of facts. ■ 

In the stipulation it was agreed that on June 1, 1914, a balance was 
struck between Crâne Company and Washington-Oregon Corporation, 
and that the Oregon- Washington Corporation was found to owe the 
Crâne Company $13,225.25 ; that to évidence this debt the Washington- 
Oregon Corporation made six promissory notes, payable al différent 
times, to the oirder of Crâne Company; that one of the notes was 
thereafter paid on June 7, 1914; that the merchandise which was fur- 
nished by the Crâne Company and impaid for consisted of material 
furnished for public service corporations at différent places in Oregon 
and Washington; that the materials furnished by the Crâne Company, 
and the crédits extended, to the Washington-Oregon Corporation, were 
in reltancë on the part of the Crâne Company that the same would be 
paid out of the Gurrent earnings of the Washington-Oregon Corpora- 
tion, and that the current income would be applied to the payment for 
such materials;: and that to that end the Crâne Conlî^aHy permitted the 
account to continue as a running account and to accept payments from 
tirne to time as the Washington-Oregon Corporation declared its abil- 
ity to make such payments; that the interest was paid on outstariding 
bonds covered by the mortgage sought to be foreclosed for the two 
years immediately prior to thei. rèceivership ; that during the period 
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within whîch Crâne Company's claitn accrued, and thereafter, there 
were actual operating net earnings in excess of the interest of the 
Washington-Oregon Corporation due and paid by the Washington- 
Oregon Corporation during said period, on the first consoHdated mort- 
gage bonds covered by the foreclosure suit, and in excess of the Crâne 
Company's claim. 

The District Court denied ail préférences, except for material fur- 
nished within six months prior to the appointment of the receiver, and 
decreed that there was no equity in the claim of intervener for prefer- 
ential payment over the claims of the mortgage bondholders, save to 
the extent of $56.03. The Crâne Company appeals from the decree. 

The claims of the Crâne Company may be classified as follows: (1) 
Service extensions, such as gas equipment for service connections, and 
water equipment for service connections; (2) main extensions, for 
water main extensions to différent places; (3) betterments, such as 
hydrant Systems, wood gâtes, and virater valves ; (4) reconstruction, 
water mains and pipes to replace certain old mains; (S) repairs, mis- 
cellaneous items in the way of water equipment. 

[1] In Moore et al. v. Donahoo et al., 217 Fed. 177, 133 C. C. A. 
171, this court recently considered the question whether claims for cur- 
rent supplies which are necessary to the maintenance of the property 
of a public service corporation to keep it in opération should be paid 
out of the current income in préférence to the bonds upon the assump- 
tion that the lien of the mortgage attaches onîy to the residue of the 
income remaining after the payment of the operating expenses, or 
should such claims displace the vested lien of the mortgage upon the 
liody of the estate because the claimants by their labor and supplies 
hâve rendered necessary assistance in continuing the opération of the 
property, thus enabling the debtor to discharge its obligations to the 
public. 

The question was regarded as conclusively determined by the Su- 
prême Court in Gregg v. Metropolitan Trust Co., 197 U. S. 183, 25 
Sup. Ct. 415, 49 L. Ed. 717. Inasmuch.as the facts of the Gregg Case 
are stated in the opinion of the court in Moore v. Donahoo, we need 
not repeat them. But as specially pertinent we quote the foUowing 
language from Gregg v. Metropolitan Trust Co., supra: 

"There are no spécial clreumstances alTectlng the elnlm as a whole, and If 
It Is chargea on the corpus it can be only by laylng down a gênerai rule 
that such claims for supplies are entltled to preeédence over a lien expressly 
created by a mortgage recorded before the contracts for supplies were made. 
An Impression that such a gênerai rule was to be deduced from the décisions 
of thls court led to an evldently unwllllng application of It la New England 
R. Co. y. Carnegie Steel Co., 75 Fed. 54, 58 [21 C. C. A. 219], and perhaps In 
other cases. But we are of opinion, for reasons that need no further state- 
ment (Kneeland v. Anierican I.oan & Trust Co., 136 U. S. 89, 9T [11 Sup. Ct. 
4'-'6, 34 L. Ekl. 1052]), that the gênerai rule Is the other way, and bas been 
recognlzed as being the other way by this court." 

It is well recognized that there may be exceptional cases arise where 
préférences should be considered and a receiver authorized to pay pasi 
debts and charge the sàme against the corpus of the f und, where f ail- 
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ure to make such payment would resuit in injury to, or would tnake ît 
difficult to carry on, the business of the estate. An instance is givcn in 
Miltenberger v. Logansport, etc., Ry. Co., 106 U. S. 286, 1 Sup. Ct. 
140, 27 L. Ed. 117. But Justice Holmes points out in the Grcgg Case : 

"The ground of such allowanee as was made was not merely that the sup- 
plies were necessary for the préservation of the road, hut that the paymout 
was necessary to the business of the road — a very différent proposition." 

The décision in Moore v. Donahoo conformed to the principle rec- 
ognized in this circuit in the earlier case of Spencer et al. v. Taylor 
Creek Ditch Co. et. al., 194 Fed. 635, 114 C. C. A. 407, where Judge 
Morrow, writing for the court, traced the doctrine of Fosdick v. 
Schall, 99 U. S. 235, 25 L. Ed. 339, through Kneeland v. American 
Loan & Trust Co., supra, to Gregg v. Metropolitan Trust Co., supra, 
and held it to be the exception and not the rule that priority of liens 
can be displaced by gênerai and unsecured claims. 

We agrée that the six months rule is not inflexible. The reason 
that six months is frequently taken as the limited time within which 
preferential claims must accrue is because usually a six months inter- 
val passes between the dates when installments of interest upon bonds 
fall due, and because mortgages often provide that, when an install- 
ment of interest is paid, current expenses to that time hâve either been 
paid or funds to pay them hâve been lavvfully provided. But the law 
as laid down by the Suprême Court is that, while circumstances may 
exist which make it practically necessary to the business of a concern 
and the préservation of the property that pre-existing debts of certain 
classes should be paid by the receiver out of the earnings of the re- 
ceivership, or even out of the corpus of the property, the discrétion to 
make such preferential payments should be exercised with very great 
care. Westinghouse Air Brake Co. v. Kansas City Southern Ry. Co., 
137 Fed. 26, 71 C. C. A. 1 ; High on Receivers (3d Ed.) § 394a; Street's 
Fédéral E^iuity Practice, § 2750 (1909). 

In Illinois Trust & Savings Bank v. Doud et al., 105 Fed. 123, 44 C. 
C. A. 389, 52 L. R. A. 481 (Court of Appeals for the Eighth Circuit), 
the court, after a very elaborate review of the d' disions of the Suprême 
Court prior to 1901, used this language with respect to the limitations 
applicable to the class of claims entitled to équitable préférence : 

"The test of the preferential equity of a elalm is its conslderatloh. If its 
considération was a current e.xpense of the opération of the mortgaged prop- 
erty, whii'h innred to Its i)eneHt, nnd which was incurred in thé ordinary 
course of ita business, witliln a llniited time auterior to the appointment of 
the receiver, the claim may be preferred. The Suprême Court has refused 
to apply the principle of the civil and maritime lavi's of awardlng priority to 
the Inst creditor wlio furnlshed necessary repairs and supplies to a vessel to 
the distribution of the proceeds of the foreclosure of mortgages of quasi pub- 
lic corporations. Railroad Co. v. Cowdrey, 11 Wall. 450, 474, 4S2, 20 L. Ed. 
199; Thompson v. Kailroad Go., 132 U. S. C8, 74, 10 Sup. Ct. 29, 33 L. Ed. 
256. If the considération of a claim is not a part of the current expenses 
of the ordinary opération of the mortgaged property, but is a part of the 
expense of constructlng a permanent addition or improvement to it, out of the 
ordinary course of its opération, neither the faet that it tended to conserve 
and improve the property and Increase the securlty of the mortgagee, uor the 
fact that it was necessary to keep the mortgagor a going concern, nor the fact 
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that the mortgagor pledged or mortgaged the current Income to secure It, 
will glve the clalm a prefereptlal equity over the lien of a prior mortgage." 

In Rodger Ballast Car Co. v. Omaha, K. C. & E. R. Co. et al, 154 
Fed. 629, 83 C. C. A. 403, the same court carried its examination of 
■décisions down to 1907 ; and in the récent case of Love et al. v. North 
American Co. et al., 229 Fed. 103, 143 C. C. A. 379, speaking through 
Judge Carland, said: 

"The class of clalms whlch under the décisions of the Suprême Court may 
lawfuUy receive an équitable préférence in payment out of the Income or out 
«f the corpus of the property of a mortgaged rallroad over the bondholders 
secured by a prlor mortgage Is limlted to clalms Incurred for the current ex- 
penses of the ordlnary opération of the mortgaged property In the usual 
course of the business of the mortgagor. The test of the preferentlal equity 
of a clalm Is Its considération. If Its considération wag a current expense of 
the ordlnary opération of the property of the mortgagor Incurred In the usual 
<»urse of Its business, for labor, supplies, and Uke thlngs, necessary for the 
opération of the rallroad, wlthln a limlted tlme, usually not exceedlng six 
months anterlor to the appolntment of the recelyer, the clalm may be prefer. 
red In payment ; otherwlse, it may not be." 

In thus stating the law the court cites many fédéral décisions, in- 
cluding Chicago & A. R. Co. v. U. S. & Mex. Trust Co. et al., 225 Fed. 
940, 141 C. C. A. 64, and Martin Métal Mfg. Co. v. Same, 225 Fed. 
961, 141 C. C. A. 85. 

In Chicago & A. R. Co. v. U. S. & Mex. Trust Co. et al., supra, the 
court held that the claim of préférence to payment out of the corpus 
of the mortgaged property, because it was founded on services ren- 
dered which were absolutely necessary to the business of the railway 
to keep the road a going concern, so that the company's property would 
be preserved and its public duty discharged, was without grpund, be- 
cause in Gregg v. Metropolitan Trust Co., supra, the Suprême Court 
had decided that even a claim of such nature accruing within six 
months prior to the receivership may not be preferred in payment out 
of the corpus of the mortgaged property to the claims of the bondhold- 
ers secured thereon in the absence of a diversion of income, found to 
be lacking. Judge Sanbom carefully considered the décisions of the 
Suprême Court as bearing upon two particular grounds: First, the 
diversion of income; and, second, the necessity or business policy of 
immédiate payment — thèse two grounds being those upon which claims 
for current expansés for necessities of opération hâve been paid out 
of the corpus of the property. But the learned judge points out that 
Miltenberger v. Logansport, etc., Ry. Co., supra, and Union Trust Co. 
v. Illinois Midland Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 963, 
in both of which cases claims were allowed as necessary for immédiate 
payment, were decided 15 years before the beginning of the séries of 
décisions found in Kneeland v. American Loan & Trust Co., supra, 
Morgan's Co. v. Texas Central Ry., 137 U. S. 171, 11 Sup. Ct. 61, 34 
L. Ed. 625, Thompson v. Valley R. R. Co., supra, Thomas v. Western 
Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663, Southern Ry. 
Co. v. Carnegie Steel Co., 176 U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 458, 
Lackawanna Iron & Coal Co. v. Farmers' Loan & Trust Co., 176 U. S. 
298, 20 Sup. Ct. 363, 44 L. Ed. 475, and Gregg v. Metropolitan Trust 
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Co., supra. And Mooré v. Donahoo, supra, decided by this court, was 
cited by tlie court tô sustain the propositibh that, if a claim for the 
current, çxpenses of the necessities of the opération of a railroad is 
payable in préférence to the claims of sècured bondholders eut of the 
corpus oî the property in any case in thç absence of diversion of the 
incomç f rom such expenses, it is only when such preferential payment 
is necessary to keep the railroad a going concern, or when its prefer- 
ential payment is necessary to prevent a loss at least equal to the 
amount of the payment. Thèse cases, we beHeve, correçtly state the 
gênerai doctrine which must control our décision; and under it ma- 
terials for extensions and bettermerits, as included in certain detailed 
lists inçorporated in the record in the présent case, must be, declafed 
ndtentitledto préférence, 

[2] With respect to service extensions, we believe they are not to be 
considered as repairs, but rather as construction items. Worn-out 
equipment, when replaced on an extensive scale, ought not to be classi- 
fied as repairs, but as reconstruction. Additions to equipment are not 
current operating charges. Lackawanna Iron & Coal Co. v. Farmers' 
Loan & Trust Co., supra ; Central Trust Co. of N. Y. v. Colorado, etc., 
Co. (D. C.) 200 Fed. 85; Toledo, etc., R. R. Co. v. Hamilton, 134 U. 
S. 296, iOSup. Ct. 546, 33 L. Ed. 905; International Trust Co. v. 
Townsend, etc., Co., 95 Fed. 850, 37 C. C. A. 396; Reybum v. Con- 
sumers' G., F. & L. Co. (C. C.) 29 Fed. 561. In the last case the court 
disallowed a claim for meters, because meters are not a current neces- 
sity,,but equipment constituting additions or extensions of the business. 

[3] Thç payment of interest to bondholders entitled to the payment 
of interest iq priority to the claims of creditors claiming is not a diver- 
sion. Central Trust Co. v. East Tenn., V. & G. R. Co., 80 Fed. 624, 26 
C. C. A. 30. 

Without carrying the discussion further, it is enough to say that in 
the présent case the only goods f umished within the six months period 
were those of the value of $56.03 allowed by the lower court. The 
Crâne Company stands, we think, as a creditor which sold goods to the 
Washingtpn-Oregon Corporation with the expectation of realizing 
profits as in ordinary commercial transactions. It extended crédit to 
the corporation, whereas the bondholders lent money to the corporation, 
looking solely to the security of the mortgage given by the corporation 
upon ail of its then owned and af ter-acquired property and the income 
thereof . The Crâne Company permitted its claim to run for a long 
time, part of it îor several years ; but the bondholders brought prœeed- 
ings in foreclosure within a month of the;time whçn their right to fore- 
closure accrued. 

The Crâne Company, having sold materials which do not f airly con- 
stitute operating supplies necessary to the business of the Washington- 
Oregon Corporation, and having sold them prior to that time preceding 
the appointrnent of the receiver within which courts of equity hâve 
announced that priority claims would accrue, and having shown no 
spécial equity upon which they can rest the right pf préférence, must 
fail as against the contract rights of the , bondholders secured by the 
mortgage. 

The decree is affirmed. 
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GILBERT, Circuit Judge (dissenting). There are two grounds on 
which I think it should be held in this case that the mortgagee, coming 
into a court of equity seeking équitable relief, and asking for the ap- 
pointment of a receiver, should be required to do equity, and submit to 
the preferred payment of claims of the appellant which, within a rea- 
sonable time prior to the receivership, furnished goods to kéep the 
mortgaged property a going concern, in the çxpectation of .payment 
out of the income, but which has not been paid because of the diver- 
sion of the income to the payment of interest or betterments. One is 
the broad principle upon which the équitable right rests. As stated by 
Chief Justice Waite in Fosdick v. Schall, 99 U. S. 235, 25 L, Ed! 339, 
the power to displace a mortgage upon the corpus or upon the earnings 
"rests upon the fact that, in the administration of the afïairs of the 
Company, the mortgage creditors hâve got possession of that which in 
equity belonged to the whole or a part of the gênerai creditors. What- 
ever is done, therefore, must be with a view to a restoration by the 
mortgage creditors of that which they bave thus inequitably obtained." 
An équitable fight of so meritorious a nature should not, wé think, be 
barred by an artificial rule of 6 months limitation, or by a lapse of time 
(within the statute of limitations) other than a delay which must re- 
suit in préjudice to the mortgagee. 

This, as I understand it, is the purport of ail the décisions of the 
Suprême Court of the United States, and in no reported décision of 
that court is it found that a period of 6 months or any précise period 
of limitation has been fixed. In Haie v. Frost, 99 U. S. 389, 25 L,. Ed- 
419, the interveners had furnished supplies to the machinery depart- 
ment of the railway company nearly 3 years before the receiver was 
appointed, and 16, months before the receivership had received the 
notes of the railway company for the balance found due. • The court 
held that they were entitled to payment in full. In Burnham v. Bowen, 
111 U. S. 776, 4 Sup. Ct 675, 28 L. Ed. 596, the court approved the 
payment of the intervener's claim for a balance, due 11 months before 
the receivership, for coal furnished for running the railway company's 
locomotives. In Southern Railway Co. v, Carnegie Steel Ce, 176 U. S. 
257, 20 Sup. Ct. 347, 44 L. Ed 458, thé décision in Burnham v. Bowen 
was foUowed. In Va. & Ala. Coal Co. v. Central R. R. & Banking Co., 
170 U. S. 355, 18 Sup. Ct. 657, 42 L. Ed. 1068, the period was 8 months. 
Thèse décisions establish the principle that every railroad bondholder, 
in accepting his bonds, impliedly agrées that the current debts of the 
mortgagor incurred in the ordinary course of the business shall be paid 
from the income before he shall hâve any claim thereon. 

The case of Gregg v. Metropolitan Trust Co., 197 U. S. 183, 25 Sup. 
Ct. 415, 49 L. Ed. 717, does not hold to the contrary. In that case it 
was expressly found that there had been no diversion of income by 
which the mortgagee had profited or otherwise, and the purport of the 
décision was that claims for supplies furnished to a railroad company 
within 6 months before the appointment of a receiver are not entitled, 
under the gênerai rule, to precedence over a lien expressly created by a 
mortgage recorded before the contracts for such supplies were made. 
But in that case the court cited and approved its own décisions which 
are hereinabove referred to. 



700 238 FEDERAL REPORTER 

Other fédéral courts hâve denied the 6 months rule. In Farmers' 
Loan & Trust Co. v. Kansas City & N. W. R. Co. (C. C.) 53 Fed. 182, 
Judge Caldwell allowed daims that had accrued 18 months prier to the 
receivership, and said: 

"There Is no flxéd nile barring preferentlal debts contracted more tlian 6 
months before the appointment of the receiver. There Is no '6 months rule.' " 

In that case the court referred to Central Trust Co. v. St. Louis, A. 
& T. Ry. Co. (C. C.) 41 Fed. 551, in which case an interval of from 2 
to 3 years had elapsed between the dates of the mortgages and the 
receivership, and stated that Mr. Justice Brewer, when the question 
thereafter arose as to what debts should hâve priority, said : 

"I did not understand from the parties making the application for a re- 
ceiver that there was any désire or thought of cutting off any just daims ac- 
cruing during the brlef perlod whlch bas elapsed since their raortgage was 
glven, and, if counsel or party liad any such idea, they much mistake my Judg- 
ment in the premises." 

Again, in Northern Pacific R. Co. v. Lamont, 69 Fed. 23, 16 C. C. 
A. 364, the Circuit Court of Appeals for the Eighth Circuit said : 

"A preferentlal debt is not barred, tbougb contracted more than six months 
before the appointment of a receiver. As to such debts, there is no arbitrary 
'6 months rule,' as bas been often decided." 

In New York Guaranty & Indem. Co. v. Tacoma Railway & M. Co., 
83 Fed. 365, 27 C. C. A. 550, this court held that a claim was not bar- 
red which accrued 22 months prior to the receivership. 

In the présent case the appellant's claim has ail the éléments essen- 
tial to an équitable préférence: (1) The goods that were fumished 
weré of the nature of those for which such a claim is preferred. 
About 25 per cent, of the appellant's claim is for materials furnished 
which were used for repairs and replacements of public service Sys- 
tems for f umishing water, gas, and electric light ; about 37 per cent, 
was for goods furnished and used for service connections to cus- 
tomers; and about 42 per cent, was for making extensions and bet- 
terments, and for laying new pipes and mains in the place of those 
which had become old or unfit. (2) The materials furnished were 
such as were necessary to conserve the property and retain the fran- 
chises of a public service corporation. In Union Trust Co. v. Mor- 
rison, 125 U. S. 609, 8 Sup. Ct. 1008, 31 L. Ed. 825, the court, in 
giving préférence to such a claim, said: "The ground of the claim 
is that a portion of the property covered by the mortgage, being 
in péril of abstraction and loss, was rescued and saved to the mort- 
gage by the act of the petitioner." (3) The évidence shows that the 
income of the corporation was diverted to the payment of the interest 
due to the mortgage bondholders. (4) The goods were sold and crédit 
extended by the appellant in reliance upon payment thereafter out of 
the income of the corporation. 

The appellees contend that the appellant's claim is mostly for re- 
construction, and that préférences are allowable only for current sup- 
plies, and are denied for betterments and new construction or re- 
construction, citing Thomas v. Western Car Co., 149 U. S. 95, 13 
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Sup. Ct. 824, 37 L. Ed. 663, Lackawanna Iron & Coal Co. v. P. L- 
& T. Co., 176 U. S. 298, 20 Sup. Ct. 363, 44 h. Ed. 475, Toledo R. 
R. Co. V. Hamilton, 134 U. S. 296, 10 Sup. Ct. 546, 33 L. Ed. 905, 
and Porter v. Pittsburg & Bessemer Steel Co., 120 U. S. 649, 7 Sup. 
Ct. 741, 30 ly. Ed. 830. In the first of thèse cases the claim, which 
the court denied, was a claim for tentai due for the use of the rail- 
road cars of anotther company. The court said that the debt was not 
one which was made necessary for the business of the railroad com- 
pany, or the préservation of its property. In Toledo R. R. Co. v. 
Hamilton, the court held that a railroad mortgage cannot be displaced 
in f avor of a claim arising from building a dock on the railroad prop- 
erty, that the building of such a dock was original consltruction and 
not the keeping up as a going concern a railroad already built, that 
the amount due was no part of the current expenses of operating the 
road, and that there was as to the claimant no diversion of current 
earnings. In Porter v. Pittsburg & Bessemer Steel Co., the rail- 
road, at the time when the claims accrued, had not been opened for 
use. There was no "going concern." There was no diversion of 
income to pay interest on mortgage bonds, and the claims were not 
for expenses or repairs which went toward keeping a completed road 
in opération. They ail arose from the original construdtion of the 
road. In Lackawanna, etc., Co. v. Farmers' Eoan, etc., Co., the claim 
was for rails furnished to an extent which led the court to say that it 
amounted to "the construction of a new road" ; that the claim was 
not for materials used, and was not a "current debt made in the 
ordinary course of business." In that case the court thus summed 
up the décisions: 

"Thls court has unlformly held that in the distribution of the current earn- 
ings of an insoivent railroad company, whose property is being administered 
by a reeelver, mortgage creditors could not be postponed to unseeured cred- 
itors, unless the debts due the latter were of the class known as current 
debts arising in the ordinary course of business and properly chargeable up- 
on current receipts. The décision in each case has been more or less con- 
trolled by its spécial facts." 

The cases just referred to are cases of the classes in which claims 
ito préférence are disallowed. But among the cases which more close- 
ly resemble the case at bar, and which are controlling hère, are: 
Fosdick V. Schall, in which the court defined the allowable claims to 
be those which were "for necessary operating and managing ex- 
penses, proper equipment, and useful improvements" ; Union Trust 
Co. V. Illinois Midland Ry. Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 
E. Ed. 963, in which necessary repairs and operating expenses were 
held to include the expense of rails, ties, turntables and fences; 
Miltenberger v. Logansport Ry. Co„ 106 U. S. 286, 1 Sup. Ct. 140, 
27 L. Ed. 117, where it was held that a claim for freight balances 
was entitled to préférence on the theory that a failure to pay such 
balances might disrupt traific relations with other carriers and thus 
cripple the road; and Southern Railway Co. v. Carnegie Steel Co., 
supra, in which the claim was for steel rails furnished to the rail- 
way company, and in which the court held the allowable claims for 



703 238 FEDERAL REPORTEE 

I.ireference to be debts o£ a railway company contracted in the ordi- 
nary course oi its business. 

Tiie àppellees deny the application of the doctrine of Fosdick v. 
Schall to water companies, and they refer to the fact that the mate- 
riaî f urnished by the appellant was nearly ail furnished for water 
supply. They cite Wood v. Guaranty Trust Co., 128 U. S. 418, 9 
Sup. Gt. 131, 32 L,. Ed: 472. But that case does not hold that the 
doctrine is inapplicable to water companies. The court declined to 
express an opinion on that question, and went no further than to 
observe i'that the doctrine of Fosdick v. Schall had never yet been 
applied to any case exeept to that of a railroad.. Nor does any féd- 
éral case hold the doùtrine inappHcable to water companies. In Rey- 
burn V. Gonsumers' Gas, Fuel & Light Co. (G. C.) 29 Fed. 561, Judge 
Blodgett held the doctrine applicable to a gas, fuel and light com- 
pany, and said that the doctrine of Fosdick v. Schall is "that, for the 
purposerof keeping works of a public character, within which the 
WGârks of this company may be properly included, in opération,, those 
who hâve given the cpmpany crédit for the supplies necessary to 
keep the works in opération — current operating supplies — are to hâve 
a lien." In Illinois Trust & Savings Bank v. Ottumwa Electric Ry. 
(G. G.) 89 Fed. 235, the doctrine was held applicable to a company 
engagediin operating an electric railway sys,tem, an electric lighting 
plant, and a steam-heating plant. The décision in that case was on 
appeal affirmed in Illinois Trust & Savings Bank v. Doud, 105 Fed. 
123, 44 G. G. A. 389, 52 h. R. A. 481. 

When the question of the applicability of the doctrine is approached, 
no distinction in principle is discovered between a railway company 
and a water company organized to supply a municipality with water, 
Both are corporations of public utility. Both enjoy the right of 
eminent domain. Both operate under a public franchise, and the 
service renderëd to the public by a railroad company in the transport- 
tatioij of pàssengers and freight is of no more vital importance than 
the service of a water company in furnishing a city with wholesonie 
water, with the attendant advantage of protection against fire and 
dispase... I think it should be held that the doctrine is applicable to 
the corporation hère under considération. 

Another, and I think a conclusive, ground for reversing the de- 
cree, is that the corporation hère in receivership is a corporation of 
the State of Washington, in which state the appellant, a foreign cor- 
poration, was doing business, and by the laws of which the contracts 
between the parties were controlled. The Suprême Court of Wash- 
ington in; Bellingham Bay Imp. Co. v. Fairhaven & N, W. Ry. Co., 
17 Wash. 371, 49 Pac. 514, held that the right to priority of lien over 
a mortgage debt in favor of a claim for supplies furnished a rail- 
way company is not lost by lâches in asserting it, if an action at law 
to enforce the demand has not been barred by the statute of limita- 
tions. After citing Haie v. Frost, 99 U. S. 389, 25 L. Ed. 419, 
Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675, 28 h. Ed. 596, 
and Farmers' L. & T. Co. v. Kansas City & N. W. R. Co. (G. C.) 53 
Fed. 182, and quoting from the latter case Judge Caldwell's language, 
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in which he said, "There is no fixed rule barfing preferentîal debts 
contracted more than six months before the appointaient of the re- 
ceiver," the court said: 

"Upon prinelple, it would seem but just that a party should, in the ab- 
sence of spécial clrcumstances of controUing Importance, be entltled to 
équitable relief for the full perlod In which, aceordlng to the statute, an ac- 
tion might be malntained at law to enforee the demand. If the lapse of 
three years is necessary iinder the statute to bar the debt, there appears to 
be no suflicient reason, generally speaklng, why the équitable right should 
be barred within a shorter period." 

Such bas been the established and settled rule of the state of Wash- 
ington for 20 years. The appellant had the right to rely upon it as 
the law of the state, and it may be assumed that it did so when it 
sold the goods and extended the crédit, and the trustée and the bond- 
holders were chargeable with notice of it. 

Concerning the question of the binding force upon fédéral courts 
of the décisions of local state courts, Judge Harlan, in Kuhn v. Pair- 
mont Coal Co., 215 U. S. 349, 30 Sup. Ct. 140, 54 L,. Ed. 228, after 
reviewing the décisions, announced thèse rules: 

"(2) Where, before the rights of the parties accrued, certain rules relating 
to real estate hâve been so established by state décisions as to become rules 
of property and action in the state, those rules are accepted by the fédéral 
courts as authoritative déclarations of the law of the state. * * * (4) 
So, when contracts and transactions are entered into and rights hâve accrued 
under a particular state of the local décisions, or when there has been no 
décision by the state court on the particular question involved, then the féd- 
éral courts properly claim the right to glve efCect to their own judgnient as 
to what is the law of the state applicable to the case, even where a differ-t 
ent View has been expressed by the state court after the rights of parties ac- 
crued. But even in such cases, for the sake of comity and to avold confuislon, 
the fédéral court should always lean to an agreement with the state court, 
if the question is balanced with doubt." 

It seems clear that the case which is now before us cornes within 
the first of thèse rules, and that it is one of those cases where a 
rule established by state décision bas become a rule of property. This 
case does not involve the application of gênerai principles of commer- 
cial law, or of contracts. It involves the rights of parties to the 
proceeds of property located in the state of Washington which is 
held under a mortgage made in that state. 

It is uniformly held that the décisions of state courts as to the 
rights of parties under mortgages, whether of real or personal prop- 
erty, are binding upon the fédéral courts, notwithstanding that the 
state décisions involve no question of the construction of a state stat- 
ute or Constitution. In Etheridge v. Sperry, 139 U. S. 266, 277, 11 
Sup. Ct. 565, 569 (35 E. Ed. 171), it was said: 

"We are aware that there is great diversity in the rulings on this question 
by the courts of the several states; but, whatever may be our individual vlews 
as to what the law ought to be in respect thereto, there is so niuch of a local 
nature entering into ehattel mortgages that this court will acOept the settled 
law of each state as décisive in respect to any case arising therein." 

The doctrine of that case was applied by this court in Petersôn v. 
Sabin, 214 Fed. 234, 130 C. C. A. 608, in which, after quoting Ethe- 
ridge V. Sperry, this court said : 
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"We are tp iuquire, therefore, whether the question hère presented has 
been directly or in effèct determined by th,e Suprême Court of Oregon. That 
court lias distinctly lield that, where a inortgàgee has glven the mortgagor un- 
llmited power to dispose of the mortgaged property for his ovvn use, the 
mortgajge js void as to the creditors of the mortgagor, .even though there was 
no aetual fraudulent intent on the part of either of the parties to the mort- 
gage." 

And this court followed the construction so established by the dé- 
cision of the State court. In City of Omaha v. Omaha Water Co., 
192 Fed. 246, 112 C. C. A. 504, the court said: 

"The décisions of the Suprême Court of Nebraska coneernlBg the nature 
and extent of the estate or rlghts' of mortgagees in mortgaged property are 
controlling Upon us." 

In Dugan v. Beckett, 129 Fed. 56, 63 C. C. A. 498, it was held that, 
in determining whether a chattel mortgage executed by a bankrupt 
was fraudulent on its face, the fédéral courts follow the décisions 
of the courts of last resort of the state in which the controversy arose ; 
the law on the subject being regarded as a rule of property. In Re 
Buchner (D. C.) 202 Fed. 979, it was held that priority of mortgages 
executed in Illinois on land located in that state is to be determined 
in accordance with the décisions of the Ilhnois Suprême Court. In 
Re Haywood Wagon Co., 219 Fed. 655, 135 C. C. A. 391, the court 
said: 

"In followlng the décisions of the local courts upon such a question we 
are foUowing the rule which the Suprême Court laid down in Eîtheridge v. 
Sperry, 139 U. S. 266 [11 Sup. Ct. 565, 35 L. Ed. 171]." 

In Haggart v. Wilczinski, 143 Fed. 22, 74 C. C. A. 176, the court 
said: 

"The settled law of the state on the subject of mortgages is regarded as a 
rule of property." 

In Percy Summer Club v. Astle, 163 Fed. 1, 90 C. C. A. 527, a case 
which involved the construction to be given the language of a deed, 
the court said: 

"Where, however, the décision of the state court, though based upon the 
common law, is deemed of an application espeeially local, this décision is giv- 
en an authority almost as great as would be asslgued to it if it construed a 

state statute" 

— citing Burgess v. SeHgman, 107 U. S. 20, 33, 2 Sup. Ct. 10, 21 (27 
L,. Ed. 359), where it was said: 

"Slnce the ordlnary administration of the law is carried on by the state 
court.s, It necessarlly happens that by the course of their décisions certain 
rules are established which become rules of property and action in the' state, 
and hâve ail the effect of law, and which it would be wrong to disturb." 

In Dooley v. Pease, 180 U. S. 126, 21 Sup. Ct. 329, 45 L- Ed. 457, 
a case which involved the power of the owner of personal property to 
sell it and still remain in the possession of it, so as to exempt it from 
seizure and attachment, the court said : 

"It is equally well established that the courts of the United States regard 
and follow the policy of the state law In cases of this kind." 
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In Giiffey V. Smith, 237 U. S. 101, 35 Sup. Ct. 526, 59 L. Ed. 856, 
cdncerning the rights wHich pass iinder an oil and gas lease, the court, 
after citing the décisions from the Suprême Court of the state,, said : 

"Thèse décisions constitute rules of property, and must be accepted and ap- 
plied in passing upon the complainants' rights." 

In General Electric Co. v. Richardson (D. C.) 228 Fed., 758, the 
court follo\Yed the rule established by the Suprême Court of Penn- 
sylvania that conditional sales are void so far as they afifect the rights 
of bona fide purchasers, and held that, the contract beinga Penn- 
sylvania contract, the law of that state was a rule of property to be 
applied as such in the courts of the United States in any controversy 
over the right of property, whether the right was invoked in an ac- 
tion at law or in proceedings in equity. And in Gilrnan v. Lamson 

Co., 234 Fed. 507, C. C. A. , it was held that where, at the 

time of the making of a contract to be performed in the state where 
niade, there is a settled rule of décision of that state as to the dam- 
ages recoverable for its breach, such rule governs in an action for its 
breach in the fédéral court. 



NATIONAL SURETY CO. v. LINCOLN COUNTY, MONT. 

(Circuit Court of Appeals, Ninth Circuit. January 8, 1917. Rehearlng Denied 

February 13, 1917.) ; 

No. 2825. 

1. Appeal and Ebror ig=»241 — Review^Motion for Judgmént. 

Review of déniai of motion for judgmént is limlted to the spécifie ques- 
tions presented on the motion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1413- 
1416; Dec. Dlg. <S=241.] 

2. Appeal and Ebbob <S=5671(6) — Record— Questions Presented for Re- 

view. 

A gênerai finding l)elng made on a trial without a jury, review is limlt- 
ed to .such rullngs in the progress of the trial as are presented by bill of 
exceptions. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 2872; 
Dec. Dlg. (g=671(6).] 

3. PtEADiNG <S=.345(1) — Motion for Judgmént— Clérical Error in Bond. 

The complaint in an action on a bond to secure performance of a 
contract wlU not be held insufficient, ou defendant's motion for judgmént, 
because, as appears by the exhlbits, the bond antedates the contract 
by a year, the complaint showing the contract to be a modification of one 
a year earlier, and the bond showing that it was given after the making 
of. and to secùre performance of, the modified contract ; but the date of 
the bond will be disregarded as a clérical error in copying the bond for 
the original contract. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig, g§ 1055, 1057- 
1059; Dec. Dlg. ©=345(1).] 

4. Pleading <@=>7 — Pbesumption — Violation of Law. 

Plalntiff, suing on the bond of the contractor for construction of a 
bridge over a navigable stream, need not allège and prove that its eon- 

®=3For otber cases see same topic & KBY-NUMBBR la ail Key-Numbered Dig«BtB & Indexes 
238 F.— 45 
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structioi» was with the approval of Its plans requlred by Act Marcli 23, 
1^, c. 1130, 34 Stat. 84 (Comp. St. 1913, §§ 9961-9968) ; as It wlU not be 
presùmed it was an unlawful structure. 

[Ed. Note. — For other cases, see Pleading, Cent. Dlg. § il ; Dec Dlg. 
<S=»7.] 

5. Navigable Waters <S=1(7) — Evidence of Naviqabilitt. 

That Congress passed an act authprlzlng the construction of a bridge 
In aceofdance with the act as to bridging navigable streams does not of 
itself establlsh navlgablUty of the stream, in an action on the bridge 
builder's bond. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Dlg. §§ 12-15 ; 
Dec. Dlg. ®=1(7).] 

6. Principal and Sueett ig=>117 — Dibcharoe of Surett— Prématuré Pat- 

. MKNTS. 

A contractor's surety, at least a compensated surety, whether a Com- 
pany or indlvidual, to be dlscharged by payments to the contracter before 
the stlpulated times, must show that it suffered some injury therefrom. 

[Ed. Note.— For other cases, seePrinclipal and Surety, Cent. Dlg. §§ 283- 
285; Dec. Dlg. <@=5>117.] 

7. Principal and Surety <®=»90— Discmarge — Application of Statute. 

Act Mont. March 10, 1909 (Laves 1909, c. 139) § 8, providlng how a surety 
Company may be released from llablUty on a bond, havlng référence only 
to officiai bonds, bas no application to the bond of a contractor for con- 
struction for a county. 

[Ed; Note.-^For other cases* see Principal and Surety, Cent. Dig. § 140; 
Dec. Dig. ig=)90.] 

8. Principaï- and Surety ®=>117 — Dischabge — Construction of Statutes. 

The second and thlrd subdivisions of Rev. Codes Mont. § 5686, pro- 
vidlng that a surety Is exonerated, (1) in like manner with a guarantor, 
(2) to the extent to whlch he Is prejudlced by any act of the créditer 
which would naturally proye injurions to the remédies of the surety or 
inconsistent with his rights, or whlch lessens hls security, or (3) to the 
extent to whlch he is prejudlced by an omission of the créditer to do any- 
thlng, when requlred by the surety, whlch it is hls duty to do, are con- 
trollingi notwithstàndlng section 5673, providlng that a guarantor is ex- 
onerated, except so far as indemnlfled by hls principal, if by any act of 
the créditer, wlthout the guarantor's- consent, the obligation of the prin- 
cipal is altered in any respect ; so that a. surety is not released by préma- 
turé payments to his principal, whereby the surety could not be injured. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dlg. §§ 
283-285 ; Dec. Dlg. <S=>117.] 

9. Appeal AND ËBROR iS=>931(4) — Presumption-^Findinqs. 

It must be assumed, on appeal from the gênerai findlng for plaintiff 
suing a contractor's surety, that the court found that déviations from 
plans and spécifications were not at the instance of plaintiff, or that they 
w:ere such as were permlsslWe under the terras of the contra et. 

[Ed. Note.^ — For other cases, see Appeal and Errer, Cent. Dig. g 3764; 
Dec. Dlg. <S=»931(4).] 

10. Principal and Surety <gs»159 — Building Contract — Evidence to Hold 

Surett, , ' 

Notwithstàndlng any différence between the bridge descrlbed in the 
bond of a contractor for building a bridge, and thât descrlbed In the Spéci- 
fications,- the surety, suèd on tiie bond because of the fsill of the bridge 
construeted, Is properly denled judgment ; there being no évidence to 
show whlch of the two descrlbed bridges was construeted. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
428-435; Dec. Dig. <&=150.] 

®=>For other cases aee same topic & KE!Y-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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11, Principal and Surett i©=s90— IIelease — Gbounds. 

Though a contract for constructing a bridge for a county provides thàt 
certain work shall be done if ordered by the engineer, yet tliere being no 
provision requlring the county to be represented by an engineer, the fact 
that it had none does not release the cohtractor's surety. 

[Ed. Note.^For other cases, see Principal and Surety, Cent. Dlg. § 140 ; 
Dec. Dlg. ©=90.] 

In Error to the District Court of the United States for the District 
of Montana; Geo. M. Bourquin, Judge. 

Action by the County of Lincoln, Montana, against the National 
Surety Company. Jtidgment for plaintiff, and défendant bfings er- 
ror. Affirmed. 

For opinion below, see 231 Fed. 468. 

Clarence H. Gilbert, of Portland, Or., Gunn, Rasch & Hall, of 
Helena, Mont., Edmund C. Strode, of Lincohi, Neb., and Coy Bur- 
nett, of Portland, Or., for plaintiff in error. 

J. B. Poindexter, Atty. Gen., W. H. Poorman, Asst. Atty. Oenj, and 
Sidney M. Logan,. of Kalispell, Mont., and James M. Blackfôrd, of 
Libby, Mont,, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit judges. 

GILBERT, Circuit Judge. The défendant in error entered into 
a contract with the Coast Bridge Company, whereby the latter was to 
construct a bridge across the Kootenai river at Rexford, Mont, a 
swift mountain stream more than 400 feet wide. The bridge was to 
be for highway purposes, to be 18 feet in floor width, toconsist of 
two spans each 220 feet long, supported by a central , pier. The 
bridge company agreed to provide ail material and labor and to 
build the bridge in a good, workmanlike, and substantial manner, 
"so as to make it a perfect bridge, according to the plans and spécifica- 
tions." The bridge company was to furnish the plans and spécifica- 
tions. The bridge was completed and paid for late in the.fall of 
1912, and early in the spring of 1913 the central pier was under- 
mined so that it overturned and the bridge fell. The loss was total. 
The défendant in error brought an action against the bridge com- 
pany and the National Surety Company, the plaintiff" in error, to 
recover the sum of $30,000, the pénal sum of the surety company's 
bond. The case was tried before the court, a. jury trial having 
been waived. The court reached the conclusion that the piles of 
the center pier were not driven in accordance with the contract, 
and that because thereof the pier and the bridge fell, and made a 
gênerai finding for the défendant in error, and entered judgment 
for $29,345 with interest and costs. No spécial findings were re- 
quested by either party. At the conclusion of the testimony, the 
plaintiff in error moved for judgment in its favor, not on the ground 
that there was no évidence sufficient in law to sustain a judgment 
for the défendant in error, but upon the alleged insufficiency of the 
complaint to state a cause of action, and upon certain specified 

^=Por other cases see aame toplc & KEY-NUMBEE In ail Key-Numberéd Digests & lùdeKés 
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grounds on whîch it was contended that the plaintifï in error was 
discharged of liability upon its bond. 

[1,2] On this writ of error we are limited to the considération 
of the spécifie questions which were presented on the motion for a 
judgment. It is well settled that if a jury trial is waived, and a gên- 
erai finding is made by the court, review in an appellate court is 
limited to such rulings of the trial court in the progress of the trial 
as are presented by a bill of exceptions. In Dunsmuir v. Scott, 217 
Fed. 200, 133 C. C. A. 194, this court said: 

"The question whether or not, at the close of the trial, there Is substantlal 
évidence to sustàin a finding in favor of one of the parties to the action, is 
a question of law which arlses in the progress of the trial. Where the trial 
Is before a jury, that question is reviewable on exception to a ruling upon a 
request for a peremptory instruction for a verdict. Where the trial is before 
the court, it is reviewable upon a motion which présents that issue of law 
to thè court for its détermination at or before the end of the trial." 

See, also, Mason v. Smith, 191 Fed. 502, 112 C. C. A. 146; National 
SuretyCo. V. United States, 200 Fed. 142, 118 C. C. A. 360; New 
York Life Ins. Co. v. Dunlevy, 214 Fed. 1, 130 C. C. A. 473; Tier- 
nan v. Chicago Life Ins. Co., 214 Fed. 238, 131 C. C. A. 284. 

[3] One ground on which it is contended that the complaint fails 
to State a cause of action is that the cbntract therein presented as an 
exhibit bears date February 5, 1912, whereas the bond which 
is also presented as an exhibit bears date February 20, 1911, 
and in the body of the complaint it is alleged that the contract 
was entered into on December 18, 1911. But the complaint allèges, 
also, that during the month of February, 1912, the défendant in er- 
ror and the Coast Bridge Company made certain modifications of 
the spécifications, attached to and made a part of such contract, "a 
copy of which contract, together with the changed and modified 
spécifications thereunto annexed and made a part of the same, is 
hereto annexed, marked 'Exhibit A,' and made a part of this com- 
plaint." And it allèges that the bond was conditioned upon the 
bridge company's compliance with ail the terms, conditions, and pro- 
visions in said contract, and the changed and altered plans and spécifi- 
cations mentioned. The discrepancy between the date which the 
contract bears and the date of the bond alleged in the complaint was 
not called to the attention of the court below. The contract of De- 
cember 18, 1911, and plans and spécifications referred to therein, 
were introduced in évidence without objection. Pursuant to a stip- 
ulation of the parties, permission was granted to amend the com- 
plaint by alleging that the original contract was made on December 
18th, and the agreement modifying the same on February 5, 1912. 
The plaintifï in error then interposed a gênerai objection to the in- 
troduction of any évidence in support of the complaint as amended, 
upon the ground that the complaint did not state facts sufficient to 
constitute a cause of action. It appears from the opinion that this 
objection was for the "purpose of the record," and that no defect in 
the complaint was poJnted out. The court overruled it "as of a class 
disfavored, in that it tends to defeat justice rather than to promote 
it," and stated that if the complaint was def ective an amendment 
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would be allowed, and "if necessary the amendaient is deemed made 
to conform to proof." The case went to trial on the understanding 
of ail parties, so far as the record discloses, that the bond sued up- 
on was the bond given for the performance of the contract under 
which the bridge was constructed ; and the bond on its face shows 
that it was given to secure the performance of that contract. It re- 
fers to the contract of December 18, 1911, to the bond which the 
bridge company had given for the performance thereof, to the fact 
that the original contract had been changed and altered, and a new 
contract had been made in accordance with the changed plans and 
spécifications, and to the fact that the county commissioners had or- 
dered that a new bond be given, and then it déclares that the Coast 
Company and its surety undertake that the principal therein shall 
faithfully and truly observe and comply with ail the terms of the 
contract as altered. The fact that the bond which was then executed 
bore date December 20, 1911, must be disregarded as a clérical error 
which resulted from inadvertence in copying the previous bond. 

[4, 5] One groùnd of the motion of the plaintiff in error was that 
there was neither allégation nor proof that approval of the plans and 
spécifications for the bridge, or permission for its construction, hud 
been obtained from the War Department. In this connection, it is 
contended, also, that the complaint was insufïicient for failure to al- 
lège that said permission and approval were had. In the original 
contract between the défendant in error and the bridge company, it 
was stipulated that the contract should not take efïect until the War 
Department "has approved the plans and spécifications and granted 
permission for the construction of said bridge." In the contract of 
February 5, 1912, that stipulation was omitted. An act of Con- 
gress was duly passed authorizing the construction of the bridge, the 
same to be built in accordance with the act of Congress of Mareh 
23, 1906 (34 Stat. 84), an act which requires that a bridge over navi- 
gable waters, authorized by Congress, shall not be built until the 
plans hâve been approved by the Secretary of War and the Chief 
of Engineers, and provides that any person who shall be guilty of 
a violation thereof shall be deemed guilty of a misdemeanor and on 
conviction shall • be punished by a fine. The prohibition is against 
persons constructing or commencing to construct bridges without 
complying with the requirements of the statute. The act defines 
"persons," as therein used, to include "municipalities, quasi municipal 
corporations, corporations, companies, and associations." The com- 
plaint contains no allégation that the plans and spécifications upon 
which the bridge was constructed were approved by the War De- 
partment, and there is no proof to that efïect. No objection was in- 
terposed on that account during the progress of the trial, and no men- 
tion was made of that omission until the motion was made by the 
plaintifï in error for a judgment in its favor. 

The court below in denying the motion was of the opinion that, 
since the contract to construct the bridge had been performed, it 
must be presumed that it was lawfuUy performed, and that the neces- 
sary approval was had, and that the obligation to secure the ap- 
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proval rested upon the contracter as much, if not more than upon 
the county, that the surety engaged that its principal would lawfully 
perform, and that, if the latter unlawfully performed its contract, 
the surety was not discharged. In so ruling wè think the court below 
committed no error. We think that it should be presUmed that, when 
the bridge company began the construction work, it had determined, 
as it was its duty to do, that the conditions upon which it cbuld law- 
fully proceed had been complied with. There is nothing in the record 
tô suggest even remotely that this was not done, and we:may assume 
that if, in fact, it waS not done, the plaintifï in error would bave 
availed itself of that défense by pleading it in its answer. Moreover, 
there is no évidence in the record that the Ko'otenai river was a 
navigable stream at the place where the bridge was constructed, or 
elsewhere. The fact that Congress passed an act authorizing the 
construction of the bridge does not of itself establish the navigability 
of the strê^m. 

The plaintiff in error relies upon Texarkana & Ft. S. Ry. Co. v. Par- 
sons, 74,Fed. 408,. 20 C. C. A. 481, in which it was held that those who 
seek to justify the érection or maintenance of à bridge across a naviga- 
ble river, which obstructs its navigation, upon the ground that Cohgress 
authorized its érection and maintenance, must show that it was con- 
structed and is maintained in accordance with the requirements of the 
act of Congress. In that case it was cpnceded thàt the bridge had not 
beén ccmstruçted in accordance with tlie specified requirements of the 
War Departrneht. Undoubtedly, if thé défendant in error hère had 
been sued for damages to a vessel, caused by collision with th'e pjer of 
the bridge, and the plaintifï had alleged, as did the plaintifif.ih his cqm- 
plaint in the Texarkana Case, that the bridge was an unlawful struc- 
ture, the défendant in erroi" would hâve been rèquired to allège and 
proVe that it'was built in accordance with the requirements of the War 
Department. Put that is not the présent case. Whether the bridge 
across the Kootenai was a lawful structure is not a question involved 
in the action. The question is whether the surety is liable for damages 
for the loss of a bridge which bas been constructed presumably with 
thé surety's knowledge of ail the prèliminary facts. ^The act of'ton- 
structing a bridge without the approval of the War Department' is 
màlum prohibitum and not inalum in se, and a court would' be going 
far if it indulged the presumptioU, iii the absence ôf proof, thàt the 
bridge in question was unlawfully constructed. 

[6-8] We find no error în the refusai of the trial court to render 
judgment for the plaintifï in error on the ground that it was released 
and relieved from fiability by reason of the prématuré payments on the 
contract. The contract provided that 25 per cent, of the contract price 
should be paid upon completion of the concrète piers, 50 per cent, upori 
the arrivai of the steel for the bridge at the bridge site, and ttie; ré- 
mainder upon the completion and acceptance of the bridge. It was 
shown that under a resolution of the county cômmissioners of July 26, 
1912, one-half of the contract price was paid in advance of the arrivai 
of any of the materials, or the performance of any work, and that an 
additional $12,500 was paid before the central pier was constructed. 
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and that thèse payments were made by the issiiance and delivery of 
county warrants. It is not shown that the plaintiff in error was in- 
jured, or could hâve been injured or prejudiced, in any way, by thèse 
advanced payments. The case is to be distinguished f rom those which 
arise under building contracts for structures upon which liens may be 
placed. In 32 Cyc. 223, it is said : 

"And If a payment by the owner does not impair any securlty to the beneflt 
of which the surety is entltled, the latter la not discharged." 

The plaintiff in error was a compensated surety. As to such sure- 
ties, the strictness of the old rule has been relaxed, and it is now held 
that such a company must show that it suffered some injury by reason 
of the altération of the terms of the contract before it can be discharged 
from its liability. Williams v. Pacific Surety Co., 71 Or. 210, 146 Pac. 
147, 149 Pac. 524 ; Leiter v. Dwyer Plumbing Co., 66 Or. 474, 133 Pac. 
1180; Manhattan Co. v. United States F. & G. Co., 17 Wash. 405, 137 
Pac. 1003; Atlantic Trust & Deposit Co. v. Laurinberg, 163 Fed. 690, 
90 C. C. A. 274; Baglin v. Title Guaranty & Surety Co. (C. C.) 166 
Fed. 356, affirmed in 178 Fed. 682, 102 C. G. A. 182; United States 
Fidelity & Guaranty Co. v. United States, 178 Fed. 692, 102 C. C. A. 
192; Pittsburg-Buffalo Co. v. American Fidelity Co., 219 Fed. 818, 
135 C. C. A. 488; American Bonding Co. v. United States, 233 Fed. 
364, 147 C. C. A. 300; Guaranty Co. v. Pressed Brick Co., 191 U. S. 
416, 24 Sup. Ct. 142, 48 L. Ed. 242. And such is the rule in Montana 
as to ail sureties whether compensated or not. Dodd v. Vucovich, 38 
Mont. 188, 99 Pac. 296. In that case the court gave efïect to section 
5686, Revised Codes of Montana, which provided: 

"A surety i.s exonerated: (1) In like manner wlth a guarantor; (2) to the 
estent to which he is prejudiced by any act of the creditor which would 
naturally prove injurious to the remédies of the surety or inconsistent wlth 
his rights, or which lessens his security ; or (3) to the estent to which he is 
prejudiced by an omission of the creditor to do anytliing, when required by 
the surety, which it is his duty to do." 

And the court said : 

"In the absence of any sliowlng tliat the surety was, or, indeed, could hâve 
been, injured or prejudiced by thèse changes, he was not released from lia- 
bility." 

The plaintiff in error contends that the effect of the Montana stat- 
utes is to give to surety companies in that state ail "the rights and lia- 
bilities of private persons," and refers to section 3 of the act of March 
10, 1909 (Session Laws of 1909, p. 209), which provides that : 

"Such Company may be released from its liability on a bond on the same 
terms and conditions that are by law prescribed for the release of Individual 
sureties." 

That section, however, relates only to the manner in which a surety 
may be relieved from an officiai bond, a manner which is specified in 
sections 403, 404, et seq., of the Montana Codes. It has nothing to do 
with sureties on construction contracts. Nor is the fact that in Mon- 
tana surety companies are given ail the "rights and liabilities" of pri- 
vate pefsons material to the présent controversy. It should be con- 
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ceded that în Montana, as elsewhere, a private person, ïf he is a çom- 
pensated surèty, is to be dealt with under the ritles which apply to a 
conipensated surety company. But the plaintiff in error relies also 
ujH)n section 5673, which provides : 

"A guarantor Is exonerated, except so far as he inay be indemnlfied by the 
principal, If by any act of the ereditor, wlthout the consent of the guarantor, 
the original Obligation of the principal Is altered In any tespect.or the reiae- 
dies or rlghts of the créditer a galnst the principal, in respect thereto, in any 
wlse impaired or suspended." 

The , contention is that, since under section 5686 a surety is exon- 
erated in like manner with a guarantor, the strict rule of section 5673 
is applicable hère. We think, however, that the second and third sub- 
sections of section 5686 are controlling, and that such i's the effect 
of the décision of the Suprême Court of Montana ïh the casé above 
cited. It may be added that on the trial the défendant in error of- 
fered proof that the surety company had been indemnified by the 
bridge company. The testimony was eXcluded by the court, but there 
was reccived in évidence a letter of March 14, 1914, from the Assist- 
ant General Soliciter of the plaintiff in error to the attorneys for the 
défendant in error, stating that: 

"Thls company was merely surety on the bond In question, and, of course, 
must be governed by the instructions and directions of its Indemnitors in ail 
matters arlslng under It." 

[8] A ground on which the motion of the plaintiff în error was 
based was that the plaintiff in error was released and relieved from 
liability by reason of the change in the location of the central picr 
and the lowering of the floor of the bridge, which it is contended 
constituted material departures from the contract. The plaintiff is 
error in its answer made no défense that there had been variations, 
or that it was released thereby. The contract provided that should 
the county at any time order altérations, déviations, additions, or 
omissions not therein provided for, it should be at liberty to make 
the same; the expense to be added to or deducted from the amount 
of the contract price. McClayn, the superintendent of the bridge 
company, testified that Geary, one of the county commissioners, want- 
ed the location of the bridge moved 16 feet, and that thereupon the 
center pier of the bridge was placed 16 feet nearer the Rexford side 
of the river than it was shown on the plan, and that the floor of the 
bridge was lowered 3 feet. Geary testified that the location of the 
central pier was changed at the instance of Whitlock, the président 
of the bridge company; that it was done at Whitlock's suggestion, 
to avoid the possibility of water cutting out the gravel around one 
of the piers; and that he (the witness) had nothing to do with the 
lowering of the floor. It is not shown, and it is inconceivable, that 
the mère lowering of the floor of the bridge 3 feet was a material 
altération of the plans, and there is no évidence that the change of 
the position of the central pier enhanced the difficulty, péril, or ex- 
pense of the construction. The only testimony on that subject is that 
of McClayn, who testified that it placed the pier that was not quite 
fn the center of the river f urther out in the center, "and the river 



NATIONAL SURETY CO. V. LINCOLN COUNTY, MONT. 713 

swirling around this way would hâve a bigger sweep at the pier than 
it would hâve if it had been left 10 feet further away to the Rex- 
ford shore." We must assume, from the gênerai finding of the court 
in favor of the défendant in errer, that the court found, either that 
thèse déviations from plans and spécifications were net made at the 
instance of the county, or that they were altérations such as were 
permissible under the terms of the contract. 

[10] Another ground of the motion was that the bond refers to 
a contract for the construction of a "two-span riveted bridge, together 
with three concrète piers" ; whereas, the bridge which was built was 
a "two-span pin connected bridge, with one concrète and two tubular 
piers," "by reason of which the surety company is not liable." The 
contention seems to be based upon the fact that the bond recites that 
the contract is for the érection complète of a "two-span riveted bridge 
together with three concrète piers," while the spécifications call for 
two 220-foot pin connected spans for a superstructure, resting on 
one stream pier and two shore piers. The spécifications were not 
explained by any witness, and it is not shown that there is any sub- 
stantial diflference, or, indeed, any différence at ail between the bridges 
thus described. If there is a différence, the spécifications being more 
spécifie, and being a part of the contract, should control. Eut, in 
any view, the motion was properly denied, for the reason that there 
was no évidence to show which of the two described bridges was 
constructed. 

[11] Nor was it ground for releasing the surety that the plaintiff 
in error appointed no engineer or inspecter to supervise the construc- 
tion of the bridge. The contract twice mentions an engineer. It pro- 
vides that the approaches to the span shall be of such length as the 
local engineer may designate. This evidently refers to a highway 
engineer, and his supervision of the roadways approaching the bridge. 
Again, it is provided that : 

"After excavation Is made to the full depth, piles shall be driven inside, if 
so ordered by the engineer." 

This must hâve referred to an engineer of bridge construction, and 
it should be considered in connection with the undisputed testimony 
that the bridge company represented to the county: 

"That they were compétent bridge englneers, compétent construction en- 
gineers, and that if plllngs were necessary they would so advlse us, and, if 
it were necessary to drive pilings, they vt^ould drive them." 

But there was no provision requiring that the county be represented 
by an engineer, and the fact that the county had no such engineer 
tends in no degree to excuse the bridge company for its failure to 
carry out its contract. 

We find no error in the déniai of the motion of plaintiff in error 
for judgment. 

The judgment is affirmed. 
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GREAT NORTHERN RY. 00. v. WILT^RD. 

(Circuit Court of Appeals, Nlntli Circuit. January 8, 1917.) 

No. 2753. 

Négligence <S=» 134(3) — Dangekous Premises — Injtjry to Trespassino 
Child. 

Evidence, in an action for injury to a young boy by tlie falling of 
some of tlie ties In a pile on a railroad right of way, near a tiigliway, 
wlille lie and another boy were climblng up and down tlie pile, held in- 
sufflcient to flx any liabillty on the railroad company, though It was 
charged with knowledge that the boys of the neighborhood were accustom- 
ed to play on them, and that they were attractive for that purpose ; such 
knowledge carrying wlth it the further knowledge that for weeks and 
months older boys had cliuibed and played on the pile without causing 
any of the ties to fall or inlllct injury on any one, the ties being peeled, 
hewn on both sldes, and piled eight high in rows, as close together as 
possible, there being no évidence that it was necessary or customary to 
brace ties so piled, and the piles, made by the seller of the ties, being 
at the appropriate place for their use by the company. j 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 267 ; Dec. Dig. I 
<@=sl34(8).] ; 

In Error to the District Court of the United States for the Northern; 
Division of the Eastern District of Washington; Frank H. Rudkin,'; 
Judge. 

Action by Leslie Willard, a minor, by Joseph J. Lavin his guardian' 
ad litem, against the Great Northern Railway Company. Judgment for 
plaintiflf, and défendant brings error. Reversed and remanded for new 
trial. 

The minor in whose behalf this action for damages was brought against the 
plaintifC in error as défendant in the court below was 9 years of âge when he 
received the injury complalned of by the falling on him of some ties from a 
pile of ties alleged in the coinplaint to hâve been stacked on the rîght of way 
of the plaintifC in error railway company, at the town of Springdale, Stevens 
county, State of Washington, through which town there was one public 
Street or roadway crossing the railroad track, and near which street the pile 
of ties In question stood, the complaint alleging that the ties weighed up- 
wards of 3O0 pounds each, and were piled in about 10 rows of eight ties high 
in each row ; that they were not braced, and that for a nuraber of months 
prior to the day of the happening of the accident "said pile of ties and said 
structure was enticlng, allurlng, and attractive to children of tender years, 
both boys and girls, and said plie of ties was of such character as to be at- 
tractive to children, and of such character as to appeal to childish curioslty 
and instincts, and for a nùmber of months prior to the date herelnafter re- 
ferred to, a large number of children, attracted thereby, played in, upon, and 
about the premises of défendant upon and about said structure, and said pile 
of ties, ail of which was known by défendant, or in the exercise of ordiuary 
care should hâve been known by défendant" ; that on or about the 23d day of 
February, 1914, the minor in question, not knowing or a.ppreciatlng the condi- 
tion of the pile, went upon it, when a large number of the ties fell, throwing 
him to the ground and inflieting the Injuries for which the suit was brought. 
The défendant company did not deny that the boy was Injured by the falling 
of the ties, but put in issue the other material allégations of the complaint, 
and hère Insists upon Its contention made in the court below that thè case 
made by the évidence dld not justify Its submission to the jury, and that the 
«ourt should hâve granted its motion made upon the conclusion of ail of the 

.€=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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évidence for a dlrected verdict in its favor; and that is the main question 
liére presented for détermination. 

Charles S. Albert and Thomas Balmer, both of Spokane, Wash., for 
plaititiff in errer. 

Plummer & Lavin, of Spokane, Wash., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The évidence 
in the case is without any substantial conflict upon any material point. 
It shows that the ties in question were eut f rom the farm of one C. W. 
Magers, and by him sold to the plaintifï in error, he agreeing to haul 
and pile them at Springdale, which he did with the assistance of his 
two sons. Magers, who was a witness on behalf of the plaintifï, testi- 
fied, among other things, that: 

"Nohody on behalf of tlie company dlrected the manner or where thèse 
ties should he piled ; nothlng more than their bill in the derot ; they specifled 
the way they should be piled and the shape of the ties also." 

The record shows that when the défendant company ofïered in évi- 
dence the directions posted in the dépôt (designated in the record as 
Defendant's Exhibit No. 7), specifying how the ties should be piled, the 
plaintiff objected to its introduction, which objection was sustained by 
the court, and which ruhng is hère assigned as error. That exhibit was 
a notice reading, in part, as f oUows : 

"TIES 

"WiU be purchased by this company at its option until further notice as 
per description, prlce and siœcifications griven hereon, at ail stations on the 
Spokane and Marcus Divisions of the (iieat Northern Railway in United 
States between Troy, Mont., and Dean, Wash., Including ail main and branch 
Unes in limlts described. ISiJeciflcations reiiarditig character, sizes, and pric^s 
of ties omitted as iuimaterial.] Note— Followiug instructions must be fol- 
lowed in piling ties on right of way: 

"Permission niust be obtaiued at ail stations at which there are agents to 
jiile ties on the company's right of way, and agent will designate place where 
they are to be piled. Ties must be piled at ail stations or sidings between 
switches on skids at or above grade, convenient for loading. 

"They must be piled eight ties or more bijib with a space of three feet 
between raiiks witli the small end of each tie faclng the track. 

"The flrst rank to be not less than eight feet from the nearest rail, and no 
ties shall be to exceed 50 feet from the track. Ail ties nmst be piled on the 
ends so inspector can see whether they are ail of an even length. 

"No peeling of ties will be allowed on company's right of way. 

"Thèse instructions must be strictly followed or you will be required to fur- 
ulsh necessary help to rehandle the ties for their protection, economical han- 
dling when loading, or for inspection. 

"Oards to show ownership of ties and address of owner will be furnished 
by the purchasing agent, inspector, or station agent. They must be fllled ont 
in ink, as provided for, and attached to each pile. 

"Any person or persous violating thèse ternis will be considered trespassers, 
and will assume ail risk and be held liable for ail damage eaused by their 
action. Ali ties put out in accordance with this circular and received by the 
company will be inspected monthly when practicable, commeneing with Sep- 
tember, 1913, and payments made within thirty days after the month in which 
Inspection is made." 
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We think the raiiway company was entitled to introduce the exhibit 
in évidence for the purpose of showing that by the terms of the sale 
the ties in question were hot stacked by the company but by the seller, 
Magers, and to hâve that fact considered by the jury in connection 
with the balance of the évidence, in the event the case should be sub- 
mitted to thenii But without at ail considering the contents of the ex- 
hibit (which, as has been said, was not admitted in évidence) we are 
of the opinion that the évidence was insufficient to fix any liability 
upon the défendant company, and therefore that no case was made for 
the considération of the jury. It shows that the ties were hauled as 
eut, that they were hewn on both sides and peeled, and that the cutting 
and hauling extended from about the Ist of January to the 20th of 
February, and, in conséquence of the season of the year, had more or 
less snow and ice on them. The ties, which varied in width from 6 to 
12 or 14 inches, were piled 8 high and in rows as they came, as close 
together as possible, but necessarily resulting in there being several 
inches of spacé between many of them, owing to the différence in width 
of the respective ties. There were, according to the évidence, about 
80 of them in ail, the first hauled being laid in the place of other 1 .s 
just removed and the balance on skids first laid upon the snow, which 
was, at the time, about 12 inches deep. 

In addition to the street or roadway that has been mentioned, there 
was a path leading past the pile of ties, along which people passed in 
going from one side of the raiiway to the other. There was testimony 
on the part of the plaintiff that for many weeks it had been the custom 
of the boys in the town of Springdale to play upon the pile of ties in 
question, a number of them being much older, and presumably heavier, 
than the plaintiff, and that until the accident to the latter none of the 
ties had ever fallen. For example, a brother of the plaintiff, Claire 
Willard, stated : 

That lie was 17 years old (wlien testifyins, the plaintiff then being 11), and 
had lived in Springdale about 10 years. "I havé played on thl.s pile of ties 
referred to In the testimony," said the witness. "Every once in a while I 
would be on them. One day I would be on, and then I wouldn't be on for 
quite awhile. It would be alona in the evening. It would not be very \)ng. 
Sometimes in the afternoon. I hâve been on the tie pile with them, at I 
hâve not noticed how many boys was on there, three or four. I hâve riot 
noticed any more than that on them afc any oné time. I was there once in 
awhile while the ties were pîl«l there. They was piled one on top' of the 
other. Some was close together aud others farther. They were apart ail the 
vvay from that far down, for instance (illustrating) about 8 inches. * * * 
I pald no particular attention to tlils partlcular pile before this, and don't 
remember partieularly with référence to It at ail. I phiyed on there once a 
day, and then for a long time would not play there. When I played up and 
down on thèse ties none of them fell with me, and I never knevv of themj hav- 
ing fallen on aaybody." 

The witness Clifford Ragsdale, called on behalf of the plaintiff, who 
also testified that he lived in Springdale, and was 15 years old, .si^id : 

"I played on this pile of ties two or three tiuies a day for an hour for about 
two months. Sonietimes two or three or two to four boys would play there 
with me. This was before Ijcslie got hurt. Thèse ties were piled on top of 
each other. Some were close together, and souie had holes in tlu|ai. Thèse 
holes would be about 6 inches. * * * i piayed on thèse ties before. I 
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played with Leslie on them before he got hurt, once. I was not around the 
day Jlmmy Stevens was with Mm (James Stevens being the boy wh(> was with 
Leslie when he was iiijured). I would get on top of the tiès, crawl up on 
them, and sit down. I never had any dlfficulty with them. They never fell 
down with me. I never paid any particular attention to this particular pile 
of ties that was there." 

The witness Efvin La France, also called as a witness on behalf of 
the plaintiff, testified that he also lived in Springdale and was 15 years 
of âge. He said : 

"I know the pile of ties that has been descrlbed. I played there prior to the 
tlme Leslie was injured about half an hour for about a month. Two or three 
boys would be playing there. Wood tag. * * * i didn't play with Leslie. 
I plajed with other boys. Sonie of the piles looked ail right to me. I don't 
remember anything particular about this particular plie, or the way it was 
piled, or anything of that sort. None of thèse ties ever fell with me playing 
there." 

The witness Frank Veenhuis, also called on behalf of the plaintiff, 
testified that he was 13 years of âge and lived at Springdale. He said : 

"In going to and from school I pass by the pile of ties desCribed, about six 
times a day, about 5 feet from them on the roadway. I noticed flve or six 
boys playing on the ties before Leslie was hurt. Playing hide and go seek 
and cross tag. Had continued for two or three months. That occurred al- 
niost daily, at niglit most of the time before the train came in, after school. 
On Saturdays sometimes, too. I never pald any particular attention to this 
pile. 1 don't know how they were piled. * * * i remember playing on 
this particular pile, I hâve seen a lot of the boys playing on that pile. This 
was a couple of weeks we were playing on the pile. We didn't play ail of 
the time on thèse ties. When we did play on them, the ties did not falV 
We did not play on them, we played around them. The other boys got on, 
but I didn't. The ties did not fall with them." 

The witness J. P. Brown, also called on behalf of the plaintiff, testi- 
fied, among other things, as f oUows : 

"I helped the Magers unload two loads of ties. Whether them was the ties 
that fcU or not, I could not say. We unloaded them, right near the street, on 
the south side of the dépôt, between the dépôt and the livery barn on the 
south side of the railroad traek and on the east side of the street. On the 
east side of the roadway. I should judge about 75 feet from the livery barn, 
and about the same distance from the railroad track. We placed the ties 
we unloaded close to the street, right near the street. I thinlj tliis was in 
Jauuary, 1014. I had nothing to do with the ties, only to help Mr. Magers. 
They were not my property. He said they were too heavy for him to handle 
alone, and he asked me to go and help hIm. I handled thèse ties. Some 
of them were pretty heavy. They was tamaraek, and there was snow and 
ice on them, whicli niade them pretty heavy to handle. I should judge they 
would weigh 300 poimds each. Mr. Magers directed the place where thèy 
should be piled, I don't know whether any of the agents of the company 
were around there. Mr. Magers just drove up there and unloaded the ties 
where he stopped, and threw some little pôles down, probably .3 inches through 
and we unloaded the ties, and I had nothing more to do. They were piled 
on top of the snow. I should judge there was a foot of snow under the ties, 
If not more. There was snow or Ice when the ties were piled there. Some of 
them when they were piled were together, or almost together, and others 
would lay 3 inches apart. I didn't place any support or brace a,gainst them, 
or anybody else that I seen, I passed there a number of times and noticed 
the ties, and never noticed them being braced In any way. * * * We put 
down skids. I guess there was ail of a foot of snow on the ground. We un- 
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loaded the tieson the skids. The sklds was. put down on top of the snow, and 
thé ties laid on the skids. Some of the tles wpuld iiot go over 150 and others 
would weigh 300." 

There was ôther testimony of the same character ; the foregoing is 
the substance of it. 

It was f urther shown by the évidence that at the time of the accident 
the plaintiff and the boy James Stevens were cHmbing up and down 
the pile of ties in question, when some of them fell, inflicting the injury 
for which the action was brought — whether the ties sHpped and fell 
by reason of the melting of the ice and snow, or from having been, to 
some extent, displaçed by the preyious climbing on them of the older 
boys, or from defective stâcking, does not appear, and from the nature 
of things most likely can never be known. The fact remains, however, 
that the pile of ties in question appears to hâve withstood the previ- 
ous climbing of older and presumably heavier boys from time to time, 
for weeks and months ; that they were essential to the upkeep of the 
railroad, and were stacked by the seller pf them on the company's right 
of way at the appropriate place for their use, and, conceding that the 
agents of the appellant company may be properly held to hâve known 
that the boys of the neighborhood were accustomed to play upon them, 
and, that they were attractive for that purpose, the knowledge so im- 
puted carries with it the f urther knowledge on the part of such agents 
that for weeks and months the older boys had climbed and played upon 
the pile without causing any of the ties to fall or to inflict any injury 
upon any one. The law enjoins upon railroad companies the duty of 
maintaining their roads in a safe condition, which manifestly cannot be 
donc without replacing worn-out and defective ties with new ones, a 
supply of which must necessarily be provided and kept piled by the 
companies at convenient places on their rights of way. There was 
nothing in the évidence tending to show that it was at ail necessary 
to brace ties so piled, or that it had ever been customary to do so. 

We are of the opinion that the case made for the plaintiff by the 
évidence failed to show any liability on the part of the appellant for 
the injuries received by the plaintiff, that there was no fact or circum- 
stance shown by it from which the jury would hâve been authorized to 
draw any inferençe or conclusion of négligence on the part of the rail- 
way company, and therefore that the latter was entitled to a directed 
verdict in its favor. 

We think the cases of Railroad Company v. Stout, 17 Wall. 657, 21 
L,. Ed. 745, known as the Turntable Case, and Cœur d'Alêne L,um- 
ber Company v. Thompson, 215 Fed. 8, 131 C. C. A. 316, L. R. A. 
191 5A, 731, decided by this court, unlike the présent one and inap- 
plicable to it. In the former case the catch which locked the turn- 
table when not in use by the railroad company had been broken, and 
had not been repaired, although the agents of the company knew 
that boys were accustomed to go and play upon the turntable, a part 
of which amusement would naturally be thé turning of the turntable 
while they were on or about it, and it was, moreover, in that case 
proved to hâve been usuàl with railroad companies to hâve upon their 
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turntables a latch or boit or some similar instrument. The Suprême 
Court there said, among other things : 

"It was to be expected that the amusement of the boys would hâve been 
found in turning this table while they were on it or abont It. This could 
certainly bave been preveuted by locking the turn table when not In use by the 
«ompany. It was not shown that this would cause any considérable expense 
or ineonvenienee to the défendant. It could probably bave been prevented 
by the repair of the broken latch. This was a heavy catch which, by drop- 
ping înto a socket, prevented the révolution of the table. There had been one 
on this table weighing some 8 or 10 pounds, but it had been broken off and had 
not been replaced. It was proved to hâve been usual wlth railroad companies 
to hâve upon thelr turntables a latch or boit, or some similar instrument. The 
jury may well bave believed that If the défendant had incurred the trlfling 
expense of replaeing this latch, and had taken the slight trouble of putting 
it in its place, thèse very small boys would not hâve taken the pains to lift 
it out, and thus the whole dlfficulty bave been avoided. Thus reasonlng, the 
jury would hâve reached the conclusion that the défendant had omitted the 
care and attention it ought to hâve given, that it was négligent, and that its 
négligence caused the Injury to the plaintiff. The évidence Is not strong, and 
the négligence is slight, but we are not able to say that there is not évidence 
sufflclent to justify the verdict. We are not called upon to weigh, to nieasure, 
to balance the évidence, or to ascertain how we should hâve decided if acting 
as jurors." 

The death of the child involved in Cœur d'Alêne Lumher Co. v. 
Thompson, resulted from drowning in a shallow well, the allégation 
■of the complaint in that regard being: 

"That for some tlme prior to the Ist day of June, 1911, the defeindant had 
owned, operated, and maintained a sawmilllng and woodworking plant, lo- 
cated upon itSi land.s In the eity of St. Maries, in the state of Idaho; that 
as part of the plant the défendant had caused to be excavated a certain cls- 
tern or well, which was used by it for the storage of water in connection wlth 
its mllling plant; that some months prior to the Ist day of June, 1911. the 
défendant caused ail of its buildings, machinery, and appliances to be moved 
from its lands in the city of St. Maries, but carelessly and negligently falled 
to fin up or cover the cistern or well excavated by it, and carelessly and neg- 
ligently permitted the cistern or well to reniain open up to and including the 
Ist day of June, 1911 ; that on that date the cistern or well had become flUed 
with water to a depth of about 10 f eet, and had become extremely dangerous 
to children of tender years and to others wlio had occasion to go upon the 
premises, either for business or for pleasure, and the lands, maintained as 
aforesald by the défendant, had become and were dangerous premises ; that 
for niany months prior to the Ist day of June, 1911, the minor son of the 
plaintiff, Bernarr Thompson, with numerous other children living In the city 
of St. Maries, had frequently and habitually gone upon, over, and aeross the 
lands and premises of the défendant to the vlcinity of the cistern or well for 
the purpose of play and amusement, ail of which was known by the défend- 
ant, or could hâve been known by it in the exercise of reasonable care, and 
ought to bave been, and was, antlcipated by it and its agents and servants; 
that the dangerous condition of the premises of the défendant, and the danger 
of small children falllng into its cistern or well and becoming drowned, and 
the habituai use of the premises by Bernarr Thompson and other companions 
and children of tender years was open and notorlous up to the tlme of the 
■death of said Bernarr Thompson, and was well known to the défendant ; that 
on account of the tender years of Bernarr Thompson he did not know or ap- 
preclate the dangerous condition of the premises of the défendant ; that on 
the Ist day of June, 1911, Bernarr Thompson, In company with other children, 
were playlng in, about, and upon the premises of the défendant, and close to 
and in the immédiate vlcinity of the cistern or well excavated by it, which at 
that time was filled with water up to and on a level with the ground; that 
said Bernarr Thompson, whlle so playing therein and thereabout* acddeatal- 
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ly and Inadvertently fell into the cistern or well and was drowned; that the 
négligence and carelessness on the part of the défendant In failing and neg- 
leeting to flll up or cover the elstern or well wliich had been excavated by It 
was the proxlmate and sole cause of the death of Bernarr Thompson." 

In addition to a déniai of the allégations of the complaint, the de- 
fendant to that action set up as matter of affirmative défense that it 
had been, at ail of the times mentioned in the complaint, the owner 
of a certain describéd pièce of land, and — 

"that on the 14th day of September, 1907, the défendant entered into a wrltten 
contract with a, certain copartaershlp doing business under the flrm name of 
Schmidt Bros., to manufacture into tlmber and lumber for the défendant ail 
of the logs then being on the lands above describéd and owned by the défend- 
ant ; that thereupon Schmidt Bros, erected a sawmlll on the lands of the de- 
fendant, and engaged. in manufacturing lumber for the défendant, pursuant 
to the terms of the contract, up to and Including the month of October, 1908; 
that in the opération of the sawmlll by Schmidt Bros., and wlthout the knowl- 
edge of the défendant, sawdust accuniulated in piles adjacent to the sawmill ; 
that back of the sawmill there was a small ravine, which sloped from a hill- 
side toward the mill site of Schmidt Bros.; that water flowed through the 
ravine and termlnated at the piles of sawdust into a small pool or sink, form- 
ing a pond about 25 or 30 feet long and about 12 or 15 feet wide ; that the 
pool or pond was ofC and out of the way of any publie highway ; that at ail 
times mentioned in the answer the pool or pond remalned open, uninclosed, 
and uncQvered, and that it was caused by Schmidt Bros, leavlng upon their 
mill site plies of sawdust, agalnst whleh the waters in the ravine flowed, 
stood, and remalned ; that, if any well was dug by Schmidt Bros, upon the 
promises, the défendant had no knowledge thereof. The défendant fiirther al- 
leged in its answer that the plaintiff knew of the existence of the pool or pond 
of water, and knew that hls mlnor son was In the habit of gqing upon the 
preœises, and that the carelessness and négligence of the plaintiff in failing 
to exercise due care, control, and supervision over hls minor son, aç'd in omlt- 
ting to restrain and prevent him from entering upon the premises of the 
défendant, were the proxlmate causes of the death of bis son." 

We held the allégations of the complaint sufficient to constitute 
a causÉ of action, and in respect to the affirmative défense set up as 
foUows: 

"It ajjpears from the testimony that on the 14th day of September, 1907, 
thç défendant entered into a written agreement with a copartnership doing 
business under the flrm name of Schmidt Bros., whereln and whereby the lat- 
ter agreed to Saw and manufacture into tlmber and merchantable lumber logs 
to be fitrnished to them by the défendant herein, and to be eut from fractional 
section 27, township 46 north, range 2 W. of Boise meridlan, for a stipulated 
price particularly set forth in the agreement. Schmidt Bros, were to begin 
the work of manufacturing the timber for the défendant by the 15th day of 
October, 1907, if It was possible for them to hâve their mill set up by that 
time. It was further agreed between the parties that the timber was to be 
sawed at ail times under the direction of the défendant herein, its agent or 
manager. It further appeared from the testimony that pursuant to tlils agree- 
ment the mill was built by Schmidt Bros., and opérations thereon w^ere begun 
about Novembér 1, 1907; that Schmidt Bros., continuedto operate the millin 
the pèrformande of their contract with the défendant for about a year, com- 
pleting theii- ieohtract at that time, ■ althoùgh the mill was not removed from 
the premises of thè défendant untll the year 1910. It further appeared from 
the testimony thàt, for the purpose of obtainlng water for the opération of 
their mill, Schmidt Bros, dug a well at a point on the défendants land near 
the mill, where there was a small sprlng in a ravine or gulch. The well 
was about 5 feet deep; and about 4 feet wide and 6 feet long. It was, dug in, 
su^ manner that the sprlng was right in the bottom thereof, and constituted 
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the source of supply of water for the well. The sides of the well were curbed 
with 2-inch plankiiig, whlch extended up to, but not above, the surface of the 
ground. When the mill was not being operated and water not being dravvn 
from the well, it filled up and overflowed through a drain extending down the 
ravine or gulch. In the opération of the mill sawdust was deposited in piles 
în the vicinity of the well, and at the time of the death of the minor son of 
the plaintiff the drain or outlet had become clogged with sawdust, causing the 
waters of the well to back up and accumulate above the top of the well prop- 
er, forming a pond or pool about 8 or 10 feet wide and about 18 or 20 feet 
long. The pool or pond thus formed consisted of a rim of shallow water 6 
or 8 inches deep, terminating abruptly in the well whlch it surrouoded. The 
testimony also tended to show that by reason of the muddy condition of the 
water, and the sawdust surrounding the pool and floating thereon, the well 
at the bottom thereof was not visible." 

It will be seen that the facts of each of the cases from which the 
foregoing' quotations hâve been taken were essentially différent from 
the facts appearing in the case now before us, and we are of the 
opinion that the doctrine applied in those cases is inapplicable hère, 
and should not be so extended as to embrace the facts of this case. 

The judgment is reversed, and the cause remanded to the court 
below for a new trial. 



ZEXOR V. McFARLIN (two cases). 

In re B. A. LOOKWOOD GRAIN CO. 

(Circuit Court of Appeals, Eighth Circuit. December 4, 1916.) 

Nos. 162, 4565. 

1. Bankruptcy <&=>345 — Claims — Préférences — Trust Funds. 

One who delivered grain to a warehouseman, who subsequently became 
bankrupt after selling the grain, is not entitled to a préférence for the 
value of the grain, unless there is clear proof that the proceeds of the 
sale went into a spécifie fund, or into specifically identlfled property, whlch 
came into the hajids of the trustée in bankruptcy ; it not being sufHclent 
that it went into the gênerai assets of the bankrupt, and thereby increased 
his estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 
534, 539, 540; Dec. Dig. ®=>345.] 

2. Bankruptcy iS=5340— Claims^I'keference^ — Evidence. 

On a claim against a trustée of a bankrupt warehouseman, évidence 
hclâ insuillcient to trace any proceeds from the sale of clainoant's grain 
to property or funds which came into the hands of the trustée, and 
therefore not to entitle the claimant to a préférence. 

[IM. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527 ; Dec. Dig. 
<S=340.] 

Pétition to Revise Order and Appeal from the District Court of the 
United States for the Southern District of lowa ; Martin J. Wade, 
Judge. 

In the matter of the B. A. Lockwood Grain Company, bankrupt. 
The claim of Francis Zenor against M. McFarlin as receiver and trus- 
tée in bankruptcy to a préférence right to the assets of the bankrupt 

. ■ ■ : — : — ■■ •■ ^ ' _ "^ 

.^=9Far ottxer cases see eame toplc & KEY-NUMB£:R In ail Key-Numbered Dlgests & Indexes 
238 F.— 46 
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was denied by the District Court, and tiie claimant appeals and péti- 
tions for revision. Pétition to revise denied, and decree affirmed. 
See, also, 225 Fed. 873. 

William G. Harvison, of Des Moines, lowa (Dale & Harvison, of 
Des Moines, lowa, and E. H. Addison, of Nevada, lowa, on the brief), 
for appellant and petitioner. 

Charles Hutchinson and Oscar Strauss, both of Des Moines, lowa 
(Clark, Byers & Hutchinson, of Des Moines, lowa, on the brief), for 
appellee and respondent. 

Before SMITH and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

SMITH, Circuit Judge. About August 24, 1914, in a bankruptcy 
proceeding against the B. A. Lockwood Grain Company, M. McFarlin 
was appointed receiver of its property, and subsequently, upon the 
adjudication of bankruptcy about September 2, 1914, he was appointed 
trustée for the same property. The bankrupt, the B. A. Lockwood 
Grain Company, prior to its bankruptcy was engaged in dealing in 
grain at some 15 différent cities and towns in lowa ; the principal sta- 
tion being at Ames. It was also conducting the Shannon & Mott Mill 
at Des Moines. Many years ago it commenced to issue what are 
called "yellow slips" at ail its branches except the Shannon & Mott 
Mill. Francis Zenor filed in the bankruptcy proceeding a pétition as 
plaintiff and intervener, and many others filed similar pétitions in the 
bankruptcy proceeding, and thereiipon ail of the parties made a stipu- 
lation that the Zenor case should be tried as a test case, and ail other 
claims should be governed by the resuit in it. From the pétition of 
Zenor it appears that the following certifîcate, among others, was 
issued to him : 

"B. A. Lockwood Grain Company Grain Storage Certifîcate. 

"Oertiflcate No. 291. 

"Ontario, lowa, 9—16—1913. 

"Thls certifies that we hâve recelved from Francis Zenor at Ontario, lowa, 
six hundred eighty-three bushels of corn No. 4 mlxed, which we agrée to pur- 
chase at the prlce our agent Is authorized to pay (see exception noted below) 
for grain of Uke grade and quallty ai above-named station the date thls 
ticket Is presented for payment, less storage charges as follows: 30 days free; 
each suceeedlng 15 days or fraction thereof, one-fourth cent per bushel. Ex- 
press authority Is glven by acceptance hereof that sald grain may be mlngled 
wlth grain of other persons and shipped or moved to any other elevator we 
may sélect. When agent is authorized to pay above shlpplng value, and the 
grain represented by this certlflcate has been previously shipped away from 
the station, the owner of thls certlflcate agrées to aecept In payment Chicago 
price for grain of llke grades less frelght and one cent per bushel. Thls grain 
is insured to full value. [Slgned] M. Ross, Agent. 

"Thls certlflcate must be surrendered when grain is paid for." 

Certiflcates of like character were issued by the bankrupt to Mr. 
Zenor: Certificate No. 294, September 18, 1913, for 650 bushels of 
corn. No. 3, mixed; certifîcate No. 295, September 23, 1913, for 
766* V" bushels of corn. No. 4, mixed ; certifîcate No. 296, September 
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27, 1913, for 696'''''/-"> bushels of corn. No. 4, mixed; certificate No.. 
1961, August 10, 1914, for 1,256^732 bushels of oats. No. 3W.' 
The pétition in the Zenor case contains the following allégations : 

"Par. 8. That thereafter, and prier to September 2, 1914, the date of adjudi- 
cation of bankruptcy liereln, tlie said Grain Company, In disregard of tlie 
dutles devolvlng upon it as expressed in sald certiticates Nos. 291, 294, 295, 
296, and 1961 aforesaid, unlawfully and wrongfully appropriated said grain 
to its own use, by unlawfully and wrongfully removing said grain (rom the 
elevator wherein It was stored and selllng the same upon the gênerai marliet 
without the linowledge or consent of plaintiff. That upon mailing such sale of 
said grain, said Grain Company recelved the value thereof from the parties to 
whom sold, and placed the same In the treasury of said Grain Company. That 
by reason of the premlse the apparent assets of sald Grain Company were un- 
lawfully and wrongfully increased and enlarged to the extent of sald sum of 
two thousand four hundred and twenty-nine dollars ($2,429.00). 

"Par. 9. That upon the dellvery of sald grain by plalntlfif to sald Grain 
Company the same was held by it as the bailee or trustée of plaintiff, and the 
proceeds of said grain, when so unlawfully and wrongfully recelved by said 
Grain Company, as herelnbefore stated, were impressed with a lien or trust 
thereon to the fuU amount thereof, in f avor of plaintiff, and were in truth and 
in fact money belonging to plaintiff, then by the said unlawful and wrongful 
sale of said grain coming unlawfully and wrongfully into the hands of sald 
Grain Company, and were held by it as bailee or trustée for plaintiff. 

"Par. 10. That upon the adjudication in bankruptcy said proceeds of said 
grain, though in form passlng by said adjudication to said M. McFarland, as 
recelver and the trustée in bankruptcy of said Grain Company, were recelved 
by said trustée impressed with a lien or trust therèon to the full extent there- 
of in favor of plaintiff ; and said proceeds so recelved by the trustée in bank- 
ruptcy are really held by sald trustée In bankruptcy as bailee or trustée for 
plaintiff, though in form held as trustée for the bankrupt and its gênerai credi- 
tors. 

"Par. 11. That said grain, at the date of said unlawful and wrongful appro- 
priation thereof, and on August 24, 1914, the date of the fillng of tho pétition 
in bankruptcy hereln, and on September 2, 1914, the date of adjudication 
herein, was of the value of two thousand four hundred and twenty-nine dollars 
(.$2,429.00)." 

The trustée filed an answer which containecl the following: 

"Thlrd. That even if the said certlflcates or yellow slips or agreements, oral 
or In writlng, dld constltute the bankrupt a bailee for hire or trustée of the 
property so delivered, yet the bankrupt had, prier to the flllng of pétition in 
bankruptcy, sold ail of sald grain so delivered to it by the various claimants, 
and had used the proceeds thereof in the payment of Its obligations in the 
conduct of Its business, and upon the 24th day of August, 1914, when the péti- 
tion in bankruptcy against sald bankrupt was flled, there was not in the hands 
of the said bankrupt any of the proceeds of the said sales, and the estate of 
said bankrupt whlch came into the hands of this trustée, or of the recelver of 
the B. A. Lockwood Grain Company was not in any manner increased or en- 
hanced by the proceeds of the sale of said grain, but ail of the proceeds of the 
sale of sald grain had been paid out by the bankrupt in the usual course of 
business before the pétition In bankruptcy was tiled, viz., August 24, 1914." 

[1] Zenor claimed that the certiflcates in question evidenced a kind 
of bailment, and that by selling the grain the Grain Company became a 
trustée ex maleficio of the funds received for it. The case was tried 
before the référée, who held that the certificates constituted contracts 
of sale of the grain at a priée to be fixed by the désignation of the 
time by Zenor, and dismissed the pétition for préférence, but allowed 
the claim of Zenor as a gênerai créditer against the bankrupt estate. 
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Upon revîew în the District Court, it, in commenting on the contro- 
versy as to whether the certificates constituted contracts of bailment 
or sale, said : 

"I do not think that it Is necessary to décide this question under tlie facts 
presented to tlie court. It clearly Is not an ordinary case of bailment, nor is 
it an ordinary sale. Without going into tlie matter in détail, I feel that it is 
a conditional sale. * * • But whether sale or a bailment, it is apparent 
from the évidence that the grain was sold by the company, and even if It were 
a bailment this sale constituted a conversion, and for this conversion a cause 
of action arose agalnst the company. * * * The évidence showed that it 
was sold in the ordinary course of business and that the receipts therefor went 
into the ordinary business of the company. * * • A claim is made now 
that for this debt, based upon conversion of this grain, the claimant is entitled 
to préférence. I do not know of any authorities sustaining the proposition ; 
if it aflirmatively appeared that the spécifie money received from property con- 
verted remained on hand, so that it could be identifled, then the court would 
be justified in a Case of conversion in holding that the claimant would be en- 
titled to such money ; but there is no proof hère that any of the assets on 
hand was the direct proce€ds of any of the grain sold." 

The District Court thereupon affirmed the action of the référée. 
Being in doubt as to whether his remedy was by appeal to this court 
or by pétition to revise the action of the District Court, Mr. Zenor 
has pursued both courses. 

In Century Savings Bank v. Robert Moody & Son, 209 Ped. 775, 
126 C. C. A. 499, we held that thèse two remédies were mutually exclu- 
sive, and consequently either the appeal or the pétition to revise should 
be dismissed ; but, in view of the conclusion we hâve reached, it be- 
comes unnecessary to détermine as to which of them this order should 
be made without a considération of the merits, nor do we find it nec- 
essary to pass upon the question as to whether the certificates consti- 
tuted contracts of bailment, of sale, or of conditional sale. The earlier 
authorities held that a claimant such as the plaintiff must identify the 
property sought to be recovered as the very property he had confided 
to another. Later some of the states announced that when a trustée 
appropriated to his own use the property of the trust he thereby 
swelled his assets, and when he became insolvent his gênerai estate 
became impressed with the trust for the reimbursement of the bene- 
ficiary. The later doctrine has never been approved in its fuUness by 
the fédéral courts. 

In Empiré State Surety Co. v. Carroll County, 194 Fed. 593, 114 
C. C. A. 435, this court, presided over by Circuit Judges Sanborn, 
Hook, and Adams, delivered, through Circuit Judge Sanborn, the 
unanimous opinion of this court on the subject. The opinion in that 
case is remarkable for its display of érudition, and in it appears the 
foUowing: 

"(1) It is indispensable to the maintenance by a cestui que trust pf a claim 
to preferential payment by a receiver otit of the proceeds of the estate of an 
insolvent that clear proof be made that the trust property or its proceeds 
went into a spécifie fund 'or into a spécifie identifled pièce of property which 
came to the hands of the receiver, and then the claim can be sustained to that 
fund or property only and only to the extent that the trust property or its pro- 
ceeds went into It. It is not suBicient to prove that the trust property or its 
proceeds went into the gênerai assets of the insolvent estate and increased the 
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ainount and the value thereof which came to the hands of the recel ver. ♦ » * 
"(2) Proof that a trustée mingled trust funds with hls own and made pay- 
ments out of the common fund is a suffleient identification of the remalnder of 
that fund comlngr to the hands of the receiver, not exceedlng the smallest 
amount the fund contained subséquent to the eommingling, * * * as trust 
proiierty, beeause the légal presumptlon Is that he regarded the law and 
neitlier paid ont nor Invested in other property the trust fund, but kept It 
sacred. » * • 

"(•î) For the same reason the légal presumption is that promissory notes, 
bonds, and other property coniliig to the hands of the receiver were not procur- 
ed by the use of, and are not, trust property. * * * 

"(i) Where a trustée has mlngled in a common fund the moneys of many 
separate cestuis que trustent and then made payments out of this common 
fund, the légal presumption is that the moneys were paid out in the order in 
which they were paid in, and the cestuis que trustent are equltably entltled to 
any allowable préférence in the inverse order of the tlmes of their respective 
payments into the fund." 

The question was again recently before this court in Macy v. Roe- 
denbeck, 227 Fed. 346, 142 C. C. A. 42, L,. R. A. 1916C, 12. In that 
case this court said : 

"Under the earlier rule petitioner woiild hâve been required to Identify it 
as the very property which he had contided to another. The modem and more 
équitable doctrine permits the reeovery of a trust fund from one not an inno- 
cent purchaser, and into any shape into which it may hâve been transmuted, 
provided he can estahlish the fact that it is his property, or the proceeds oj 
his property, or that his property has gone into it and remains in a mass from 
tvhieh it cannot he distinguished." 

Later in the same opinion it is said : 

"Only so long as the trust property can 6e traced and followed into other 
property into which it has heen converted does it romain siibject to the trust." 

In Spokane County v. First National Bank, 68 Fed. 979, 16 C. C. A. 
81, the Circuit Court of Appeals of the Ninth Circuit said, with Mr. 
Justice McKenna of the Suprême Court of the United States sitting : 

"We are luiable to assent to the proposition that, beeause a trust fund has 
been used by the insolvent In the course of his business, the gênerai credltors 
of the estate are by that amount benefited, and that therefore équitable consid- 
érations require tliat the owner of the trust fund be paid out of the estate to 
their postponement or exclusion. If the trust fund has been disslpated in the 
transaction of the business before insolvency, it will be impossible to demon- 
strate that the estate has been thereby Increased or better prepared to meet 
the demands of creditors, and even if it is proven that the trust fund has been 
but recently disbursed, and has been used to pay debts that otherwise would 
be claims against the estate, there would be manifest Inequity in requiring that 
the money so paid out should be refunded out of the assets, for in so doing the 
gênerai creditors whose demands remain unpaid are in eiïect contributing to 
the payment of the creditors whose demands hâve been extinguished by the 
trust fund. Both the settled prinelples of equity and the weight of authority 
sustaln the view that the plaintiff's right to establish his trust and recover his 
fund must dépend upon his ability to prove that his property is In its original 
or a substituted form in the hands of the défendant." 

See Central Trust Co. v. Chicago, A. & N. Ry. Co. (D. C.) 232 
Fed. 936, 943. 

The question of when a beneficiary can follow a trust fund is so 
fuUy settled in the fédéral courts generally, and in this court in partie- 
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ular, that it is not worth while to analyze the varions state court déci- 
sions that hâve gonefurther. 

[2] New, assuming the law to be as repeatedly laid down by this 
court, what basis is there for giving Zenor a préférence ? The évi- 
dence is quite meager upon some points. For aught that appears ail 
the plants of the company were acquired and paid for before any of 
thèse certificates were ever issued, and no préférence can then be 
allowed as against any of the plants. There is no évidence as to how 
ffluch the Grain Company owed at the time of its failure, much less 
at any other time. There is nothing even tending to show what the 
expenses were of conducting this business at the 16 places where it 
was carried on. When the company was doing business, it bought 
outright about two-thirds of the grain delivered to it at its various 
stations, and issued certificates, substantially such as those hère in 
question, upon the balance ; but at the time of the failure, as shown by 
the inventory, it owed $97,498.48 for grain, of which about $60,000 was 
represented by thèse storage certificates. The plaintif? Zenor's claim, 
and the claims of others filed for a préférence as heretofore referred 
to, aggregate nearly $20,300. There is no proof as to when the plain- 
tifï's grain was converted, except that it was ail converted before the 
commencement of the bankruptcy proceeding, August 24, 1914. Ail 
the grain delivered by the plaintifï to the Grain Company, except that 
covered by the certifîcate No. 1961, was delivered nearly a year before 
the failure. The record is wholly lacking in any testimony as to what 
the usual amount of business donc by the company in a year was in 
dollars and cents. Mr Lee Lockwood, an officer of the defunct com- 
pany, testified: 

"Q. Now what, was done from time to time witli the money which the B. A. 
Lockwood Grain Comijany received from the grain you sold and for which j'ou 
had Issued thèse yellow slip certificates? A. That money always came — prac- 
tically always came — in the form of drafts and was deposlted In the banks. Q. 
And what resulted with it? A. Checked out in the ordlnary course of busi- 
ness." 

That is the only testimony on that subject. "In the ordinary course 
of business" would include operating expenses, payment of the amount 
due on yellow slips, payment of debts of the Grain Company, and pur- 
chase of grain and other merchandise. There is nothing showing the 
condition of the bank account from day to day, and, as already indi- 
cated, no évidence when the plaintifif's grain was sold, except that it 
was sold promptly. We cannot say from the évidence that the bank 
account was not frequently ail drawn out during the nearly a year 
that elapsed after the body of this grain was delivered and before the 
failure, and we cannot, therefore, fînd that the proceeds of the plain- 
tifif's grain were on hand at the date of the bankruptcy. A more diflfi- 
cult question arises as to the oats deposited under certifîcate No. 1961. 
They were deposited but two weeks before the failure. At the time 
of the failure there was charged to various consignées "grain in tran- 
sit," $106,169.71. This grain had been shipped in the 30 days next 
preceding the failure, and probably included the plaintifif's oats ; but 
the record does not show that the company ever had on hand at any 
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one time ail this grain. When a car would be shipped, the Grain Com- 
pany would draw on the consignée for the estimated value of the grain 
shipped, sometimes for a little more than its value, but usually slightly 
less, and deposit the draft in their bank, and take crédit for it. Thus 
the capital invested in the grain in transit was constantly turned over. 
This would make an average daily shipment of over $3,500, and by 
the System used, if it were proper to assume that the grain was uni- 
formly shipped, the total capital necessary to carry on this business 
was a little over $3,500. Mr. Lockwood testified as to this fund as 
follows : 

"Q. What, If anything, was done with the money that you received on this 
$106,000 of slght drafts practically for grain In transit? A. It was used In the 
ordlnary course of business. The major portion of it was used in the purchase 
of new property that came into the hands of the recelver. We were buying 
grain, buying coal, and buying feed, and when I say property, I mean grain, 
coal, and feed. That money was not used to any extent in the payment of 
debts, though current expenses were paid from it." 

Assuming the truth of this, and it is uncontradicted, how much was 
spent for grain or other merchandise, and of this sum what was paid 
on yellow slips or how much for current expenses? We do not know, 
and, if we guess at that, how much of the grain in which it was in- 
vested was in turn shipped and included in the $106,169.71 ? Again 
we do not know. There is nothing to show the dates the other claim- 
ants leît their grain with the Grain Company, and nothing to show 
when the holders of the $40,000 worth of yeîlow slips who bave not 
filed claims for a préférence deposited their grain. There was finally 
naid to the receiver or trustée, upon ail of the grain in transit, the 
sum of about $2,000, being the balance after charging the Grain Com- 
pany with the drafts it had drawn on the consignées. The only pos- 
sible doubt is as to whether the plaintif! is entitled to a préférence as 
lo this $2,000 ; but in view of the doubt as to whether plaintifï's oats 
were embraced in thèse shipments, and the doubt as to which of the 
holders of certifîcates of storage, called "yellow slips," had grain em- 
braced in the shipments, we cannot say, in the language of the Empire 
State Surety Co. v. Carroll County, supra, that there is "clear proof ' 
that any of the plaintifï's property went into said fund of $2,000. 

The case of DueW. Hollins, 241 U. S. 523, 36 Sup. Ct. 615, 60 L. 
Ed. 1143, does not, in our judgment, conflict with this holding. 

It is therefore ordered that the pétition to revise be denied and dis- 
missed, and the decree below be afïirmed. 
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TRI-CITY CENTHAL TRADES COUNCIIi et al. v. AMEBICAN STEEL 

FOTJNDEIBS. 

(Circuit Court of Appeals, Seventh Circuit. December 6, 1016. Eehearing 
Denled January 24, 1917.) 

No. 2157. 

L Courts ®=9328(3)— Jttbisdiction — Amount iit Contbovebst — Injunction 
Against Strikebs. 

Where the property whlch strlkers were threatenlng to destroy far ex- 
ceeded $3,000 in value, and there was the requislte dlversity of citlzenslilp, 
the fédéral court had Jurlsdietlon, though less than $3,000 worth of prop- 
erty had been already destroyed. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. { 890; Dec. Dig. 
<S=»328(3).] 

2. INJUNCTION iS=»101(2) — STBIKEBS — PlCKETING. 

Striking employés hâve a lawful rlght to place plckets In the streets 
leadlng to their employer's plant, to ascertaln who are continulng or seek- 
Ing employment there, and to persuade, but net to coerce, them net to do 
so, and the maintenance of such plckets, and attempts to persuade em- 
ployés to cease worklng, cannot be enjoined. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. } 175; Dec. 
Dig. ®=.lQi(2).] 

3. Injunction i®=>101(4) — Strikes — IjAwful Act. 

The exercise by employés of thelr rlght to combine and strlke to obtain 
better wages, though It Interfères with the employer's business, is not 
an unlawful consplraey, which entltles the employer to an injunction re- 
stralûlng acts in furtherance thereof which are In themselves lawful. 

[Ed. Note.-— For other cases, see Injunction, Cent. Dlg. §§ 174, 175; 
Dec Dig. <@=>101(4).] 

4. Injunction <g=>101(4)— StbiKes — Lawful Act. 

The commission of unlawful acts to êffectuate that purpoae does not 
taint the purpose Itself with unlawfulness, so as to justify an Injunction 
against lawful as well as unlawful acts in furtherance thereof. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. JJ 174, 175; 
Dec. Dig. ®=»101(4).] 

5. Injunction <S=>101(2) — Stbikes — Intermeddleb — Union. 

A labor union, of which former employés engaged In a strlke were 
members, is not a mère intermeddler, whose Interférence with other em- 
ployés may be restrained, when only lawful means are used, since a 
strlke does not fully terminale the relationship between the parties, but 
créâtes ft relationship, nelther that of gênerai employer and employé, nor 
that of employers and employés seeking work from them as strangers. 

[Ed. Note.^For other cases, see Injunction, Cent Dlg. J 175; Dec. 
Dig. <g=101(2).] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Illinois. 

Suit by American Steel Foundries against the Tri-City General 
Trades Council and others. From a decree for plaintiff, défendants 
appeal. Reversed, with directions to modify the decree. 

Appellants, herein called défendants, appeal from the final decree entered 
In favor of appellee, herein called plaintiff, enjolnlng défendants as foUows: 
"It is further ordered, adjudged, and decreed by the court that the sald de- 

C=>Far other cases see same toplc te KBY-NUMBER In ail Ker-Numbered Dlgests & Indexes 
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fendants, the Trl-City Central Trades Council, its ofBcers and agents, and 
Harry iIcKeuny, Ted Ishmann, Earl Galloway, William Thornberg, 0. Thorn- 
berg, Tom Churchill, Clay Holmes, Eddie Roach, John Alflridge, Isaac Cook, 
Benj. F: Lamb, J. P. McDonough, and C. E. Gerllch, and each of them, and ail 
persons combining with, acting in concert with, or under their direction, con- 
trol or advice, or under the direction, control, or advlce of a:ny of them, and 
ail persons whomsoever, be and are héreby perpetually restralned and en- 
joined from In any way or manner whatsoever, by use of persuasion, threats, 
or Personal injury, intimidation, suggestion of danger, or threats of violence 
of any kind, from iiiterfering with, hindering, obstructlng, or'stopping any per- 
son engnged in the eraploy of the American Steel Foundrles in connection with 
its business or its foundry in the clty of Granité City, county of Madison, state 
of Illinois, or elsewhere, and from interferlng by persuasion, violence, or 
threats of violence in any manner with any person desiring to be employed by 
said American Steel Foundries in its said foundry or plant, and from Inducing 
or attemptlng to compel or induee by persuasion, threats, intimidation, force, 
or violence, or puttirig in fear or suggestion of danger, any of the employés of 
the American Steel Foundries, or persons seeking employment with it, so as to 
cause them to refuse to perform any of their dutles as employés of the Ameri- 
can Steel Foundries, and from preventing any person by persuasion, threats. 
Intimidation, force, or violence, or suggestion of danger or violence, from en- 
terlng into the employ of the said American Steel Foundries, and from pro- 
tecting, aiding, or asslsting any person or persons in commlttlng any of said 
acts: and from assembling, loitering, or congregating about or in proxlmity of 
the said plant or f actory of the American Steel Foundries, for the purpose of 
dolng, or aiding or encouraging others in doing, any of the sàld unlawful or 
forbidden acts or things, and from plcketing or maintaining at or near the 
premises of the complalnant, or on the streets, leading to the premises of said 
complainant, any picket or pickets, and from doing any acts or things what- 
ever in furtherance of any conspiracy or comblnation aniong them, or any of 
them, to obstruct or interfère with said American Steel Foundries, its officers, 
agents, or employés, in the free and unrestralned control and opération of its 
plant, foundry, and property, and the opération of its business, and also 
from ordering, directing, aiding, asslsting, or In any manner abetting any 
person committing any or either of the acts af oresald, and , also from en- 
terlng upon the grounds, foundry, or premises of the American Steel Foundries, 
wlthout flrst obtaining its consent, and from Injuring or destroying any of 
the property of the American Steel Foundries." 

Plaintiff Instituted this suit to prevent alleged threatened injury to its 
business and threatened destruction of Its manufacturlng plant, located at 
Granité Clty, 111., elnlmed to be worth $1,000,000, which it allèges the Tri-City 
Trades Council, a labor organization, and other défendants, former employés of 
plaintIfE or members of the Council, were Injuring and threatening to destroy. 
It allèges the Trl-City Trades Council attempted to force plaintifÊ to raise the 
wage paid its employés, and to accomplish its object called a strike of plain- 
tlff's employés. In the course of tlie strike plcketing was resorted to, 
and the défendants sought the support of nonstriking and prospective em- 
ployés. PlaintifE further elalmed that its employés were assaulted by défend- 
ants and by those engaged in plcketing the shops, and that prospective em- 
ployés had been so intimidated by défendants that they refused to enter 
plaintiff's employment. The gravamen of the plaintifC's bill is found in the 
following therefrom: "Your orator further represents that the said défendants 
hâve combined and conspired to prevent your orator from employing skilled 
laborers at its plant, although such skilled laborers and your orator hâve 
agreed upon terms of employment that are mutually agreeable and satisfac- 
tory ; that in carrying out such comblnation and conspiracy the défendants 
began plcketing said plant of your orator on or about April 23, 1914 ; that the 
said défendants, on April 23d and since that time, hâve caused varlous num- 
bers of men or pickets, to wit, 5 to 30 men, to be stationed adjacent to the 
main gâte of your orator's said plant, whlch said pickets from that day until 
the présent time hâve threatened to assault, mistreat, and Injure varlous of 
the employés of your orator unless said employés ceased from their work; 
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that said défendants so comblnlng did on Aprll 29, 1914, cause two of your ora- 
tor's employés to be assaulted by said plekets." etc. 

Défendants denled any and ail acts of violence or assaults of any nature. 
On the other hand, they clainied that strike-breakers attempted to shoot the 
striking employés, and werp urged so to do by représentatives of plaintifif. 
Défendants also denied the existence of any unlawf ul conspiracy among them, 
but dld admit "that said Tri-CIty Central Trades Council did place certain 
ones on certain streets and avenues leading to aaid plant charged with doing 
picket duty, but such ones were stationed 100 yards from such mlll, and 
they were Instructed tp notify ail persons who spught to enter the plant that 
there w^s a strike orj, because of such réduction in vyages, and such pickets 
were Instructed to use ail honorable means to persuade such ones to not 
enter suchiplant, and not to takç the places of the laboring men, who had gone 
on a strike on account of such réduction pfwages." 

The District iJudge, in rçndering his opinion, said: "This évidence elearly 
shows that this union, this trades council, by the testimony of its olflcers, en- 
tered upon the wprk of preventing this complainant from getting men to run. 
its factory, pun its plant, except upon the condition that it pay a certain scale,. 
the November scale., That cpuibinatlon was illégal." Speaking of plcketing 
he said; .''However, speaking upon this question, I should say a word about 
picketing. There is no such thing as peaceful picketlng. You might as well 
talk about peaceful violence. You may as well think of peaceful war as peace- 
ful picketing. , Considérable expérience in this position, and having thèse 
cases frequently before mei has taught me that there is no such thing as 
peaceful picketing." , 

Défendants attack the decree on three grounds: (a) The évidence does not 
justify the issuanoe of any injunctlon. ,(b) The restrainlng order is too broad, 
and restrains défendants from doing lawful acts. (c) The court is without 
jurisdiction, because the amount involved does not exceed $3,000. 

F. C. Smith, of Chicago, 111., for appellants. 

William E^ Wheëler, of East St. Louis, III., and Max Pam, of Chi- 
cago, lU., for appellee. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). [1] De- 
fendants' claim that the court was without jurisdiction is without 
merit. The necessary diversity of citizenship appears. The amount 
involved exceeds $3,000. It was net necessary that $3,000 worth of 
property should te destroyed before the fédéral court acquired juris- 
diction. The àlleged threaténed damage far exceeded the statutory 
sum necessary to give the district court jurisdiction. 

Défendants Gontend that the évidence did not justify the court in 
granting any injunction. We are not able to say that the record pré- 
sents a situation that did not warrant some action by the court. It is 
apparent that a situation had developed where fights had occurred and 
threats had been made, which if carried out would hâve resulted in the 
destruction bf property. The District Judge heard and sâw the wit- 
nesses, and we accept his conclusion that such évidence justified the 
issuance of an injunction to restrain the défendants from the commis- 
sion of certain unlawful acts. 

[2] But the court also enjoined the défendants "from picketing or 
maintaining any picket or pickets on or about the streëts leading to 
the preraises of the plaintifif," And the order continued: 
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"It Is further ordered » • ♦ that the said défendants * • ♦ be 
and are perpetually restrained and enjolned * * * from dolng any acts 
or things whatever in furtherance of any consplracy or combinatioa among 
them, or any of tliem, to obstruct or interfère with said American Steel 
Foundries, its officers, agents, or employés, in the free and unrestrained con- 
trol and opération of its plant, foundry, and property and the opération of Its 
business, and also from ordering, directing, aiding, assisting, or in any manner 
abetting any person committing any or either of the acts aforesaid." 

The obvious effect and purpose of this decree was, among other 
things, to prevent ail picketing by the défendants or others similarly 
interested, and to prevent thèse parties from; persuading their fellow 
employés to join them in their efifort to secure what the strikers appar- 
ently considered the laborers' just demands. In Iron M.olders' Union 
125 Milwaukee v. Allis-Chalmers Co., 166 Fed. 45, 91 C. C. A. 631, 
20 L. R. A. (N. S.) 315, the rule is so well stated that we quote from 
it the following : 

"The right to persuade new men to quit or décline employment Is of llttle 
worth unless the strikers may ascertain who are the men that their late 
employer has persuaded or is attempting to i)ersuade to accept employment. 
Under the name of persuasion, duress may be used ; but It is duress, not per- 
suasion, that should be restrained and punished. In the guise of picketing, 
strikers may obstruct and atmoy the new men, and by insuit and menaclng at- 
titude intimidate them as efCectually as by physical assault. But from the 
évidence it ean always be determlned whether the efforts of the plckets are 
llmited to getting into communication with the new men for the purpose of 
presentiiig arguments and appeals to their free judgroents. Prohibitions of 
persnasion and picketing, as sucU, should not he incliided in the decree." 

Labatt, in his work on Master and Servant (volume 7, p. 8364), 

says : 

"Attendance in the vicinlty of the employer's place of business for the pur- 
pose of obtaining information as to those at work there. or of communlcating 
the Information that a strike is in progress, to tlio,«e who may resort for em- 
ployment, is uniformly regarded as lawful even where the right to maintain 
plckets for the purpose of persuasion is denied." 

The same writer further says : 

"The prépondérance of opinion Is to tbe effect that attendance, even In 
numbers, for the purpose of lawfully persuading others not to work, is per- 
missible, so long as it is not carried on in such a manner as to intimidate per- 
sons at work, or seeking employment, or to subject them to undue annoyance, 
or to interfère with the free access to the employer's premises." 

Further authorities in support of the rule laid down in the Iron 
Molders' Union v. Allis-Chalmers Co. Case, supra, are Gray v. Build- 
ing Trades Council, 91 Minn. 171, 97 N. W. 663, 63 L. R. A. 753, 103 
Am. St. Rep. 477, 1 Ann. Cas. 172; Karges Furniture Co. v. A. W. 
Local Union, 165 Ind. 421, 75 N. E. 877, 2 L. R. A. (N. S.) 788 6 
Ann. Cas. 829 ; Everett v. Typo. Union, 105 Va. 188, 53 S. E. 273 5 
L. R. A. (N. S.) 792, 8 Ann. Cas. 798; In re Heiïron, 179 Mo. App 
639, 162 S. W. 652; Jones v. Maher, 62 Mise. Rep. 388, 116 N. Y. 
Supp. 180; Jones v. Van Winkle Gin & Mach. Works, 131 Ga. 336. 
62 S. E. 236, 17 L. R. A. (N. S.) 848, 127 Am. St. Rep. 235 ; Pope 
Motor Car Co. v. Keegan (C. C.) 150 Fed. 148. 
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But it is contended that the decree in thèse respects was proper be- 
cause : 

(a) The restraining order does not prohibit picketing per se, but 
restrains défendants from carrying out an unlawful conspiracy to de- 
stroy plaintiff's business; that in order to prevent the défendants 
from accomphshing the unlawful object of the conspiracy, it was nec- 
essary for the court to restrain the défendants from pici<eting the 
plaintifï's works, and prohibit them from arguing their cause with 
plaintifï's employés. 

(b) Défendants wére not plaintifï's employés, but were mère out- 
siders, intermeddlers, who were not truly representing the employés, 
but were trouble makers, fomenting strife and trouble where labor 
conditions and wages were entirely satisfactory to the employés. 

[3] Plaintifï's contention that a court may restrain lawful acts qf 
striking employés, wheh committed to carry out the purpose of an 
unlawful conspiracy to destroy the employer's business, is supported 
by manv authorities. Among them are Sailors' Union v. Hammond 
Lumber Co., 156 Fed. 450, 85 C. C. A. 16; In re Debs, 158 U. S. 564, 
15 Sup. Ct. 900, 39 L. Ed. 1092 ; Barnes v. Typo. Union, 232 111. 424, 
83 N. E. 940; Karges v. Woodworkers' Union, supra. If the record 
disclosed the existence of an unlawful conspiracy on the part of the 
défendants to injure or destroy plaintifï's property the court would be 
clearly justified in restraining lawful as well as unlawful acts commit- 
ted in furtherance of such a conspiracy. If the purpose of the under- 
taking complained of were purely and simply, or even primarily, in- 
terférence with the plaintifï in the conduct of its business as alleged, 
no act, however innocent in itself, directed to that end can be said to 
hâve a lawful purpose for its doing. Indeed, it may well be said that 
any act directed to that end is not a lawful act. If, on the other hand, 
the object of the undertaking is lawful, then the acts calculated to 
efïectuate the object do not necessarily become unlawful merely be- 
cause they interfère with the plaintifï's conduct of its business. 

[4] The right to strike to secure higher wages and improved con- 
ditions of labor is too fîrmly established to necessitate further elucida- 
tion. From the record hère we can reach no other conclusion than 
that the object of this strike was to secure for plaintifï's employés the 
November wage scale of the union. Nothing appears in the record 
to indicate that this was not in good faith, or to raise the suspicion 
that the strike was a mère cloak to cover a deliberate purpose to in- 
terfère with the plaintifï's conduct of its business, or to injure and de- 
stroy its business and property. The purpose being lawful, if unlaw- 
ful means are used to efïectuate it, such means cannot be made to 
reach back and taint the purpose itself with unlawfulness, and thus ren- 
der unlawful ail the acts in its furtherance. In the pursuit of a lawful 
purpose to secure a raise in wages, picketing may be employed, as 
this court has held, to ascertain whom the late employer "has pei^uad- 
ed or attempted to persuade to accept employment," and persuasion 
may be used to induce them to refuse or quit the employment. As 
stated further in the Allis-Chalmers Case: 
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"The rlght of the one to persuade (but not coerce) the unemployed to accept 
certain terms is limited and condltioned bj^ the right of the other to dissuade 
(but not restrain) them from accepting. • • • Molders, havlng struck, In 
order to make their strlke effective may persuade (but not coerce) other 
molders not to work for less wages or under worse conditions than those for 
which they struck, and not to work for their late employer at ail, so that he 
may be foreed to take them back Into his foundry at their own terms." 

Undoubtedly picketing and persuasion would interfère with plain- 
tiff's conduct of its business, in that it would make it more difificult for 
it to retain old employés and to hire and keep new ones. Indeed, the 
very act of striking often seriously interfères with that "free and un- 
restrained control and opération of the employer 's business" which 
the plaintifï hère allèges as an object of the conspiracy charged ; but 
the lawfulness or unlawfulness of the strike is not to be tested by such 
incidental efïect of it. And so it is with persuasion and picketing, 
properly carried on in the interest of a lawful strike. The laborer may 
he strictly within his rights, although he obstructs "the free and un- 
restrained control and opération of the employer's business." The 
right to strike must carry with it by impHcation the right to interfère 
with the employer's business to a certain extent. The right to per- 
suade prospective employés by legitimate argument must of necessity 
interfère with the employer's business. Where labor is essential to 
the successful conduct of a business, any interférence with that labor 
is an interférence with the employer's business. But whether the in- 
terférence with the business is lawful or unlawful dépends upon the 
facts in each case. 

The order in the instant case fails to recognize this différence be- 
tween the lawful means of interfering with another's business as an 
incident to the party's own right and unlawful means adopted by the 
same party. Methods may be considered lawful, even though the 
employer's business is interfered with, because such methods are in- 
cidental to the right of the employé, which right should be and is 
recognized as equal to the right of the employer. 

[5] Plaintifï's further contention that the défendants were not its 
employés at the time of the strike, and therefore had no right to 
picket or persuade by argument those about to enter plaintifï's em- 
ployment, is not well taken. It is true a striker is not technically an 
employé. The relation of employer and employé is temporarily sus- 
pended during a strike. The situation has been described as : 

"A relationship between employer and employé that is neither that of a 
gênerai employer and employé, nor that of employer and employé seeking 
work from them as strangers." 

Neither strike nor lockout fully terminâtes during the strike the 
relationship between the parties. Among the défendants in this case 
there were some former employés. Many of the plaintifï's employés 
at the time of the strike were members of the défendants' organiza- 
tion, the Tri-City Central Trades Council. Thèse facts disprove the 
charge that the défendants were merely intermeddling in the afifairs 
of a company in which they had no interest. Under thèse circum- 
stances, it cannot be said that the, labor organization was an inter- 
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meddler or that its course was çoUtrary to the wishës.of its members 
or the wishes of the plaintifif's employés. 

In so far as the decree restrains ail picketing and ail persuasion and 
ail interférence with the plaintifï's free and unrestrained control of its 
plant and the opération, of its business, it transcends the limit of proper 
restraint, and should be modifîed, so as to eliminate therefrom any 
restraint of défendants from doing lawful acts as indicated herein. 
The order of this court for the modification of the decree in the Allis- 
Chalraers case will afïord sufficient ând proper guidance for the modi- 
fication of the decree herein. 

The decree of the District Court is reversed, with direction to 
modify same, and to enter a decree, in accordance with the views here- 
in expressed. 



DAVIS.et al. V. HAYDEN et al. 

(Circuit Court of Appeals, Fourth Circuit. November 9, 1M6.) 

No., 1422. 

1. Appeal and Ebbob ®=>71(3) — ^Afpkalabi-e Ordebs — Obdeb Gbakting Pbe- 

i/iminabt injtjnctipn. 

Whlle a temporary restraiplng order, granted wlthoùt a hearlng, Is 
not ordlnarily appealable, where, after a subséquent hearlng oh a inotlon 
for a prèlimlnary Injunctlon and counter motions to vacàte and dismlss, 
an order is entered refusing to dissolve and in terms continuing the re- 
straining order in force, such order is In effectone granting a preliminary 
Injunçtlon, and is appealable. 

[Ed. Note. — For other cases, seè Appeal and Error, Cent. DIg. §§ 393- 
398 ; Dec. Dig.' (g==71(3).] 

2. Rbceivebb ig=j6 — Grounds fob Appointaient — Conservation opPeopebtt 

OF Individual Debtob. 

A fédéral court of equlty Is wlthout.lurisdiction to appoint a reCëlver 

of the assets of an Iridlvidual debtor aileged to bè solvent, arid to enjoin 

the enforcement of claims agalnst. him, at- the suit, of a mère contract 

. credltor, who has no lien or pther securlty, and who a.ssçrts, na rlght to 

subj^çt any spécifie property to the payment of his debt. 

[Ed. Note.— For other cases, seè Receivèrs, Cent. Dlg. § 12; Dec. Dig. 
®=?Q.] ■ ■' 

3. Courts iS=>371(2) — Fédéral Courts— Eqijitt Jurisdiction^Eijlabgement 

by State, Statuts. 

Jurisdictloh to appoint a receiver, contrary to the gênerai prlnciples of 
equity jurisprudence, cannot be cohferred uport a fédéral court of equlty 
by a state statute authoiizlng such appolntment by courts Of the' state. 

[Ed. Note.— For , other cases, see Courts, Cent. Dig. §§ 90T, 973; Dec. 
Dlg, ®=?37i(2).] 

Appêal from the District Court of the United States for the North- 
ern District of West Virginia, at Wheeling ; Alston G. Dayton, Judge. 

Suit by Jacob S. Hayden against Josiah V. Thompson and others. 
From an order granting a preliminary injunction and denyihg a mo- 
tion to dismiss, EHen G. Davis and Cornelia B. Bassel, exécutrices of 

&=sFOT other cases see same toplc & KKY-NUMBBR In ail Key-Numbereil Dlgëats & Indexes 
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the will of John Bassel, deceased, and others, défendants, appeal. Re- 
versed. 

R. S. Douglass and George M. Hoffheimer, both of Clarksburg, W. 
Va. (William H. Taylor and Melvin G. Sperry, both of Clarksburg, 
W. Va., and Charles McCamic and James Morgan Clarke, both of 
Wheeling W. Va., on the brief), for appellants. 

John J. Conifï, of Wheeling, W. Va., for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The underlying question in this case is the 
question of jurisdiction. Briefly stàted, the material facts are thèse : 

During a period of years prior to January 19, 1915, when this suit 
was commenced, the appellee, Josiah V. Thompson, a citizen of Penn- 
sylvania, had become the owner of extensive tracts of coal lands and 
other properties in that state and the state of West Virginia. His 
holdings in the former state amounted to over 78,000 acres, and in the 
latter state to some 26,000 acres. On the date named this bill was 
filed, the nature and purpose of which will be presently explained. In 
the meantime, and on varions dates between December 3, 1914, and 
January 19, 1915, certain creditors of Thompson, citizens of West Vir- 
ginia, had brought suits against him in the circuit court of Harrison 
county and levied attachments upon ail or a large portion of his coal 
lands in that state, and thèse suits were pending and undetermined 
when the bill of complaint herein was filed. 

The plaintifï in the bill is the appellee Hayden, and Thompson was 
the sole défendant. Hayden was the holder of two past-due notes of 
Thompson, each for $10,000, but his claims had not been reduced to 
judgment, and he had no lien or other security ; he was a simple con- 
tract creditor. After setting out the notes, and averring that the 
amounts thereof were admittedly due, without ofïsets or déductions 
of any sort, the bill allèges, among other things not needful to recite, 
that the total indebtedness of Thompson was approximately $22,000,- 
000, of which about $7,000,000 was unsecured; that the balance of 
$15,000,000 was secured by mortgage or pledge of substantially ail his 
assets, "which assets are of the fair value of $70,000,OQO, leaving 
nothing but equities out of which your orator and other unsecured 
creditors can be paid," and that such creditors could not collect their 
claims by exécution ; that the equities belonging to Thompson were 
worth approximately $48,000,000, and that if his assets could be con- 
served and sacrifice prevented they could be sold at even very low 
priées for a sum largely in excess of the indebtedness to both secured 
and unsecured creditors ; that Thompson was unable to pay the inter- 
est already past due upon a part of his obligations, or to provide 
for the interest soon to become due on other obligations ; that 
suits had been brought against. him by certain creditors, and judg- 
ments entered on which exécutions were threatened ; that other 
creditors were threatening to sell the collaterals held by them 
as security for their claims ; and that in conséquence there was 
great danger that early and forced sales under mortgages and 
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pledges would exhaust the equities of Thompson and leàvé little 
or nothing for the payment of plaintifif and other unsecured credi- 
tors. Other allégations felated to the situation of the properties, the 
fact'that certain tracts wére owned'by Tbompscin in comition with 
oth«r parties, the depressed condition ôf the market foi" coal lands, 
and the like. The relief prayed for was the appointment of a receiver 
and an injunction, in substance restraining creditors, whether secnred 
or unsecured, from taking any proceedings for the collection of their 
debts. 

On the day this bill was filed, at.Wheeling, in the Northern district 
of West Virginia, Thompson was conveniently in that city and at once 
accepted service of the subpœna. On the same day he filed his an- 
swer, admitting the allégations of the bill, averring that his assets 
were "fairly and conservatively worth more than three times the 
amount of my indebtedness," and consenting to the appointment of a 
receiver, and thereupon a receiver was immediately appointed accord- 
ing to the prayer of the bill. Thereafter, on April 15, 1915, the plajn- 
tifï fîled in open court an "amended and supplemental bill," which 
reiterated the allégations of the original bill, recited the previous order 
appointing a receiver and enjoining creditors, alleged that the receiver 
had qualified and taken possession of ail the assets and property of 
Thompson in West Virginia, and set out a long list of creditors in 
that State, with the amounts due to them and the securities, if any, 
held by them respectively, and the proceedings, if any, severally taken 
by them to enfdrce their claims. AU thèse creditors were named as 
défendants, but it appears that no subpœna to answer was ever issued. 
On the same day a temporary restraining order was entered, to the 
like effect in substance as the original injunction, which ordèr by its 
terms was to remain in force "only ten dâys from this date, within 
which tim,e plaintiflf shall give notice to the parties of a motion for 
preliminary injunction as required by the seventy-third equity rule." 

The motion accordingly made was heard on the 24th of April, and 
with it the motions of certain défendants, ail or most of whom had 
levied attachments, to dissolve the injunction, vacate the order ap- 
pointing a receiver, and dismiss the original and amended bills for 
want of jurisdiction and other reasons. The order made that day, 
after reciting that the court, "being not now advised what order to 
enter in the premises, thereof takes time to consider," gave the parties 
15 days to file briefs, and continued the temporary restraining order 
in force "until this motion for a preliminary injunction can be deter- 
mined." The situation thus brought about remained practicàlly un- 
changed, so far as the record discloses, until the 29th of October, 
when a mémorandum opinion was filed and an order entéred which, 
in efïect, as we hold, denied the motions to dismiss and granted a pre- 
liminary injunction. It was provided, however, thât the injunction be 
so far modified as to allow creditors to prosecute their claims tojudg- 
ment, but not to enforce the judgments by exécution sales or other- 
wise. From that order appeal was taken to this court. 

[1] A motion is made hère to dismiss the appeal on the ground that 
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it was prematurely brought ; the contention being that the order of 
October 29th was not an interlocutory order granting a preliminary 
injunction, but merely a modification and continuance of the tempo- 
rary restraining order of April 15th, and therefore not appealable. 
We are unable to sustain this contention. In terms, it is true, the "re- 
straining order" was "continued" until further order of the court ; but 
the substance and intent of what was done must be regarded rather 
than the form of words emploved. As was said in Western Union 
Tel. Co. V. United States & M. t. Co., 221 Fed. 545, 137 C. C. A. 113 : 

"Concnding that a restraining order granted wlthout a hearing is not ordi- 
narily appealable, yet a restraining order which is granted, or sustained, or 
denied, after a hearing of the parties, and which in effect and in everythlng 
but name is a, teniporary injunction, falls within the évident meaning of the 
statute, and Is reviewable by appeal, and the orders in question were of that 
character." 

So in this case. The first injunction was binding, under the 
Clayton Act (Act Oct. 15, 1914, c. 323, 38 Stat. 730), upon no one 
but Thompson, because he was the only défendant in the original 
bill. When the amended bill was filed, making other creditors de- 
fendants, an ex parte restraining order was granted for 10 days from 
its date. Within that time there was a full hearing upon notice of 
plaintiff's motion for a preliminary injunction and défendants' mo- 
tions to vacate and dismiss. Desiring further time to consider, the 
court continued the restraining order until the matter could be more 
deliberately decided. There surely was no occasion after that to again 
continue the restraining order for the same purpose, and we are 
clearly of opinion that the subséquent order of October 29th should 
not be so construed. On the contrary, it was in intention, and cer- 
tainly in practical effect, a décision of the pending applications, grant- 
ing to the plaintiff a preliminary injunction and denying the motions 
made by défendants. Indeed, in the mémorandum filed with the order, 
it is referred to as an "injunction" ; and in the order allowing an 
appeal it is described as "an interlocutory order or decree continuing 
an injunction and refusing to dissolve an injunction." In short, it 
was a final disposition of the motions made by the respective parties, 
which were heard and submitted, and on which décision was re- 
served, some six months before, and as such it was plainly appeal- 
able. The motion to dismiss must be denied. 

[2] On the merits of the controversy it will suffice to outline our 
conclusions without extended argument. We put aside the contention 
of appellants that the court belovv had no jurisdiction to appoint a 
receiver, because the property of Thompson in West Virginia was 
already in the custody of the courts of that state by virtue of the 
attachments which certain creditors had levied. Without questioning 
the rule of law or comity on which this contention is based, or con- 
sidering how far it is hère décisive, we prefer to rest our décision 
upon the broader ground that the facts alleged in plaintiff's bills pré- 
sent no case for the cognizance of a fédéral court of equity. It is to 
be noted that plaintiff is a mère contract creditor, without lien or 
security of any kind, and without the claim of right to charge any 
238 F.— 47 
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spécifie prôperty with the payment oî his debt ; that Thompson, 
though temporarily embarrassed by lack of ready money, is asserted 
to be abundantly solvent ; that the suit was evidently brought in 
pursuance of a prearranged plan between the plaintiflf and Thompson ; 
and that it was the obvious purpose of the suit, not to enforce the 
plaintiff's own demand, but to enable Thompson, by means of a re- 
ceivership and injunction, to prevent his creditors from taking any 
steps to collect their daims. And the case for reHef amounts only 
to this : That certain creditors of Thompson hâve obtained judgments 
against him on which exécutions may issue ; that other creditors 
hâve levied attachments upon his prôperty; that still others threaten 
to sell the collaterals held in pledge, as they hâve the right to do ; and 
that in conséquence the assets of Thompson are liable to become so 
depleted that unsecured creditors will not be paid. 

We are clearly of opinion that thèse facts are insufficient to war- 
rant the action of the court below. In its most favorable aspect the 
plaintiflf's case comes under no recognized head of equity jurisdiction. 
Indeed, we take it to be an established principle of jurisprudence that 
a court of equity is without power, in the absence of statutory au- 
thority, to appoint a receiver of the assets of an individual debtor, 
or to enjoin the prosecution of claims against him, at the suit of a 
mère contract ereditor who bas no lien or other security, and who 
asserts no right to subject any spécifie prôperty to the payment of 
his debt. Equity may aid in a proper case when légal remédies hâve 
been exhausted, but cannot be resorted to in the first instance. The 
authorities to this effect are numerous and of uniform import. Among 
the leading cases which illustrate and apply the doctrine are Thomp- 
son v. Railroad Companies, 73 U. S. (6 Wall.) 134, 18 L. Ed. 765, 
Scott v. Neely, 140 U. S. 106, Il Sup. Ct. 712, 35 L. Ed. 358, Scott 
V. Armstrong, 146 U. S. 499, 13 Sup. Ct. 148, 36 h. Ed. 1059, Cates 
v. Allen, 149 U. S. 452, 13 Sup. Ct. 977, 37 h. Ed. 804, and Hollins 
V. Brierfield C. & I. Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 
1113. In the last-named case the Suprême Court said: 

"The plalntiffs were simple contract creditors of the company, thelr claims 
had not beeli reduced to judgment, and they had no express lien by mortgage, 
trust deed, or otherwise. It is the settled law of this court that such creditors 
cannot corne into a court of equity to obtaln the selzure of the prôperty of their 
debtor, and its application to the satisfaction of their claims ; and this, not- 
withstanding a statute of the state may authorize such a proceeding in the 
courts of the state." 

The only case cited by appellees, and the only one we have been 
able to find which can be claimed to support their contention, is In 
re Metropolitan Railway Receivership, 208 U. S. 90, 28 Sup. Ct. 
219, 52 L. Ed. 403. But this was the case of an insolvent corporation, 
which, for reasons that have often been pointed out and need not 
hère be repeated, stands upon an entirely différent footing from an 
individual debtor, and especially an individual debtor whose solvency 
is affirmed by the ereditor asking the interposition of a court of 
equity. In short, we are convinced that the appointment of a re- 
ceiver and the restraining of creditors in this case, upon the facts al- 
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leged by both parties to the original bill, are not only without support 
in principle or précèdent, but manifest the attempted exercise of 
powers which, as repeated décisions déclare, are not possessed by a 
fédéral court. And this leaves out of view the apparent violation of 
the act of Congress (Rev. Stat. § 720; Judicial Code [Àct March 3, 
1911, c. 231] § 265, 36 Stat. 1162 [Comp. St. 1913, § 1242]) which 
prohibits the granting of an injunction "to stay proceedings in any 
court of a state," except as authorized by laws relating to proceedings 
in bankruptcy. And so this court has held in Maxwell v. McDaniels, 
184 Fed. 311, 106 C. C. A. 453, a case which, upon the question of 
jurisdiction, seems not distinguishable from the one at bar. We quote 
f rom the opinion as f oUows : 

"The complainant had no right for two reasons to ask that the court should 
enjoin the prosecution of suits against his debtor in the state courts of West 
Virginia. If A. Is indel>teci to * * ♦ K. and C, it takes no citation of au- 
thority to show that B. cannot ask a court of eqiiity to enjoin C. from suing 
A., merely tiecause C. by l)t',ï;inning his suit flrst niay get a lien upon A.'s prop- 
erty before B. does. In the .second place, if the complainant had any standing 
in a court of equity to ask that proceedings at law be enjoined, the statiites of 
the United States expressly prohibit a fédéral court of equity from granting 
that relief when the proceedings sought to be enjoined are pending in a state 
court. * * * A court of equity of the United States has no jurisdiction, 
at the instance of a simple contract ereditor whose claim lias not been reduced 
to judgment, to appoint a receiver for propei'ty upon which lie asserts no spé- 
cifie lien." 

[3] We are asked not to foUow Maxwell v. AicDaniels, because it 
is said the court overlooked a statute of West Virginia (Code of 1913, 
§ 4974) which provides as follows : 

"A court of equity may in any proper case pending therein, in which the 
l)roperty of a corporation, flrm or person Isinvolved, and tbere is danger of 
the loss or misappropriatlon of the sanie or amaterial part thereof, appoint a 
siieeial receiver of such property or of the rents, issues and profits thereof, 
or both." 

Even if it be granted that this statute was not brought to the at- 
tention of the court, and therefore not considered, there are two an- 
swers to the argument based upon its provisions. The first is that the 
équitable powers now in question cannot be conferred upon the féd- 
éral courts by the Législature of a state, as was distinctly held in 
Hollins V. Brierfield C. & I. Ce. supra, wherein the Suprême Court 
said : 

"The Une of démarcation between légal and équitable remédies * • • 
cannot be obUterated by state législation." 

The other answer is that we are bound to accept the construction 
of a state statute by the highest court of the enacting state, and the 
Suprême Court of Appeals of West Virginia has held that the statute 
referred to does not authorize the appointment of a receiver, in such 
a case as is hère presented, at the suit of a mère contract créditer. 
Rainey v. Freeport Coal Co., 58 W. Va. 424, 52 S. E. 528; Thompson 
v. Adams, 60 W. Va. 463, 55 S. E. 668. In the latter case it was said : 

"Under our statute * * * a receiver wlU be appointed where there is 
danger of loss or misappropriatlon of the property, or a material part thereof, 
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of a debtor ; but this is only done In a proper pendlng case. It certainly mvist 
be at the Instance of some one who bas a rlght to charge the property, and 
the statute does not mean to extend this remedy to every one who clalms to be 
a common créditer. Equity must hâve jurisdiction, indépendant of the ap- 
pointment of a receiver." 

Finally it is argued that jurisdiction was acquired in this case by 
the consent of Thompson to the appointment of a receiver. But this 
contention was also made and rejected in Maxwell v. McDaniels; the 
court saying: 

"An indivldual is not a corporation. The administration of the affairs of 
an Insolvent individuel is not a recognized head of equity jurisdiction, as is 
the administration of the assets of an insolvent corjtoratlon. The subject-mat- 
ter in the former case is not one over which the court has .lurlsdlctlon. Mère 
vralver by the défendant of objections otherwise fatal to the capacity of the 
plaintifE to invoke the jurisdiction in the case of a corporation removes the 
only obstacle to the granting of the relief desired. In the case of an indivldual 
défendant it leaves untouehed the most serious difflculty of ail, namely, that 
the subject-matter is not one withln the province of the court.'" 

Without citing further décisions or otherwise prolonging the dis- 
cussion, we deem it sufficient to repeat our conviction that the ap- 
pointment of a receiver and the granting of an injunction in this 
case were wholly without authority, and should be set aside. It fol- 
lows that the order appealed from must be reversed, and the case re- 
manded, with directions to dissolve the injunction, discharge the 
receiver, and vacate his appointment, and to dismiss the original and 
supplemental bills for want of jurisdiction. 

Reversed. 



ZIMMERN V. BIX)TJNT. 

(Circuit Court of Appeals, Fifth Circuit. January 23, 1917.) 

No. 2979. 

1. Fbaud (S=>45 — Action — Complaint. 

A count in a complaint, alleglng that defendant's agent, wh» nego- 
tiated the loan for Mm, falsely and frnudulently represented that the 
bank stock pledged to secure the loan had a fair market value of $140 a 
share when the loan was made, and that plaintiff was induced to part 
with money on such représentation and so injured, is sufficient to state 
a cause of action in deceit, the averment that plaintlfC was induced to 
part with his money by reason of the alleged f aise représentation Implying 
his ignorance of its falsity and his belief in and their reliance on its 
truth and the allégation that the représentation was falsely and fraudu- 
lently made, including knowledge by plaintifC's agent of its falsity. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. § 40; Dec. Dig. 
©==45.] 

2. Principal and Agent ®=>156 — False Bepresentations — Liability of 

Principal. 

Défendant is liable for false représentations by his agent from which 
he profited, though the fraud Is not Personal to him. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 
583-587 ; Dec. Dig. ®=»156.] 

®=9For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe* 



ZIMMEBN V BLOUNT 74X 

3. Fraud <S=3ll(2) — False Représentations — Statements of Fact — Vaiub 

■OF Stock. 

The statement of the market value of a stock which has an ascertain- 
able value is a statement of a fact, and not a mère expression of opinion. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. § 13; Dec. Dig. 
<S=>11(2).] 

4. Fraud <$=>43 — Complaint — Injury — Value of Security. 

A complaint for false représentations as to the value of stock pledged 
to secure a loan is sufflcient, without showlng that the stock was not 
worth the amount of the loan, slnce plaintifC was entitled to the addi- 
tional security afforded by the excess of the value of security over the 
amount of the loan. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. § 37; Dec. Dig. 
té=43.] 

5. Corporations ©=>306 — Liabilitt of Directors — Fictitious Dividenit. 

The déclaration of an unearned dividend by the directors of a corpora- 
tion may he a fraud which rendors the directors llable to one who pur- 
chased stock at an inflated market value created by such dividend. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §| 1457, 1458; 
Dec. Dig. ®=5306.] 

6. Feaud <S=>46 — Eléments — Représentation to Plaintiff. 

An averment of a false représentation made to plaintifC, not to the 
publie geneially. by défendant, by which plaintifC was decelved to his 
Injury, Is essentlal to an action of deceit. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. § 41; Dec. Dig. 

<S=>46.] 

7. Bankeuptct <S=3426(1) — Dischabge — ^Debts Not Released — Fraud. 

Though a fraud may be committed in ways other than by false repré- 
sentations and stlll be actionable, it is only fraud by obtaining property 
by false prêteuses or false représentations which prevents the release of 
a bankrupt from his provable debts undér Bankruptcy Act July l, 1898, 
c. 541, § 17a (2), 30 Stat. 550, as amended by Act Feb. 5, 1903, c. 487, § 5 
(Comp. St. 1913, § 9601). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 787, 793-807 ; 
Dec. Dig. ©=426(1).] 

8. Fraud iS=>43 — Complaint — False Représentations. 

A complaint, alleglng that defendant's agent, who negotiated a. loan for 
which bank stock was pledged as security, represented to plaintifC that 
the bank had never missed a dividend, but in fact the bank directors, of 
vvhom défendant was one, had declared an unearned dividend for the 
purpose of glving a flctltlous value to the stock, is sufficient. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. § 37; Dec. Dig. 
©=>43.] 

9. Fraud <ê=43 — Complaint — Fictitious Dividend. 

A count, alleglng that défendant, as dlrector of a bank, particlpated in 
declaring an unearned dividend to eiiable him to dispose of the stock 
owned by him at a fictitious value to the public, that plaintiff was de- 
celved thereby, and that défendant olitalned plaintiflf's money by a loan 
for which the bank stock was pledged as security, sufficlently stated a 
cause of action in deceit. 

[Ed. Note. — ^For other cases, see Fraud, Cent. Dig. § 37 ; Dec. Dig. 
<@=5>43.] 

®=>Fop other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digeats & Indexea 
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10. Election of Remédies (@=>3(2)^— Action on Note and tob Feath). 

The holder of a note, secured by false représentations as to the value 
of security pledged theref or, can proceed on the note and at the same tlme 
seek to enforce hls cause of action for decelt. 

[Ed. Note. — For other cases, see Election of Remédies, Cent Dig. { 3; 
Dec. Dlg. <S=»3(2).] 

11. Bankkuptct <S=>426(1) — Pleadino — Rbplt. 

One sulng on a note can reply to a plea of discharge In bankruptcy 
that the debt sued on is for obtalnlns money by false prêteuses or repré- 
sentations. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§787, 792; 
Dec. Dlg. «=»426(1).] 

In Eri-or to the District Court of the United States for the Northern 
District of Florida ; Wm. B. Sheppard, Judge. 

Action by Samuel Zimmern against Wilham A. Blount. Judgment 
for défendant, on demurrer to the amended counts of the complaint and 
to the replications, and défendant brings error. Reversed and re- 
manded, 

The plalntlff In error, plalntlff In the District Court, origlnally Instltuted 
thls suit on a promlssory note, alleged to hâve been executed by the défend- 
ant In error, who was défendant In the District Court The défendant flled 
a plea, relylng upon a discharge In bankruptcy theretofore obtalned by him. 
The plalntlff thereupon flled four replications to thls plea, to ail of which de- 
murrers were sustained. The plalntlff thereupon amended hls complaint by 
adding six additional counts, ail of whlch, except the flfth, relied upon a 
cause of action In decelt The plalntlff also flled, as replications to the de- 
fendant's sald plea, five replications Identical with the flve amended counts, 
whlch relied ui»n decelt £is a cause of action. To thèse flve amended counts 
and to the flve replications, the défendant Interposed demurrers, which wei-è 
sustained by the District Judge, and, the plalntlff decllning to plead further, 
judgment was entered against hïm, from whlch writ of error Is taken. The 
dlleged decelt conslsted In certain alleged false représentations as to the value 
bf 50 shares of the capital stock of the First National Bank of Pensacola, 
whlch was pledged by défendant to secure sald loan evidenced by the note 
sued upon. 

Harry T. Smith, of Mobile, Ala., for plaintiff in error. 
Francis B. Carter, of Pensacola, Fia., for défendant in error. 
Before FARDEE and WAEKER, Circuit Judges, and GRUBB, 
District judge. 

GRUBB, District Judge (after stating the facts as above). The 
questions presented by the demurrers are the suffieiency of amended 
counts numbered 2, 3, 4, 5, and 7, and replications numbered 1, 2, 3, 
4, and 5 to defendant's plea of discharge in bankruptcy. The amended 
counts and çorresponding replications are practically identical in légal 
effect. 

[1] The second count and first replication charge that defendant's 
agent, who negotiated the loan for him, falsely and fraudulently repré- 
sentée that the bank stock, which was pledged by défendant to secure 
the loan, had a fair market value of $140 a share, when the loan was 
made, and that the plaintifï was induced to part with money on such 
4-epresentation, and so injured. Perhaps the averments of the count 

4=3Far other eues bm aame toptc & KEY-NUMBER in ail Key-Numbered Dlgeati A Indexen 
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and of the corresponding replication might hâve been more spécifie. 
However, we think they set out the éléments of a cause of action in 
deceit, as against the grounds of the demurrer. The averment that 
plaintiff was induced to part with his money by reason of the alleged 
false représentation impHes his ignorance of its falsity and belief in 
and reliance upon its truth. The allégation that defendant's agent 
falsely and fraudulently represented the value of the stock includes 
the idea of knowledge on his part of the falsity. Forsyth v. Veh- 
meyer, 177 U. S. 177-180, 20 Sup. Ct. 623, 44 L. Ed. 723; Bank of 
Montréal v. Thayer (C. C.) 7 Fed. 625. 

[2] Nor is it necessary that the fraud be Personal to the défendant. 
It is sufficient if committed by his agent and he profit by it. Such a 
fraud, so committed, will prevent a discharge in bankruptcy f rom oper- 
ating to release the bankrupt from a debt obtained by it. Strang v. 
Bradner, 114 U. S. 555, 5 Sup. Ct. 1038, 29 L. Ed. 248; In re Cloutier 
(D. C.) 228 Fed. 569. 

[3] We think the statement of the market value of a stock, which 
has an ascertainable market value, is a statement of a fact, and not the 
mère expression of an opinion. Intrinsic value may be the subject of 
opinion only. Louisville Jeans Co. v. Lischkoff, 109 Ala. 136-141, 19 
South. 436 ; Gordon v. Butler, 105 U. S. 558, 26 h. Ed. 1 166. 

[4] We think also the averments of the count and replication are 
sufficient to show that plaintiff suffered in jury by reason of the alleged 
misrepresentation. It is contended that the true market value of the 
stock is not stated. The allégation that the stock was falsely and 
fraudulently represented to hâve a certain market value includes the 
idea that its true value was, at least, substantially less. It is, however, 
also contended that, though substantially less than represented, if it 
was at the time of the loan of a value equal to the amount loaned on it 
and interest, the plaintiff suffered no injury, and that there is no aver- 
ment to the contrary in the pleading. This is a mistaken conception. 
The plaintiff had a right to rely on its value, as represented. Non con- 
stat, but he would hâve been unwilling to lend the money on security, 
equal to the amount of the loan, though willing to do so on security 
one and one half times greater in value. Few lenders are satisfied with 
collatéral of no greater market value than the amount loaned. If the 
value of the stock was just sufficient to secure the amount of the loan, 
when made, any loss suffered by the bank, between the making of the 
loan and its maturity, which affected the market value of its stock, 
would impair the sufficiency of the security, since it was originally only 
just sufficient. If the value of the stock had been as represented, the 
plaintiff would hâve had a margin, against which to offset such future 
îosses. To this protection he was entitled. He was entitled to it by 
virtue of his right to rely on the truth of the représentation. If it was 
false, he did not receive what he had a right to expect, and thereby 
suffered légal injury. His right was to receive a value équivalent to 
what was represented to him to be the true market value of the stock, 
and he suffered légal injury, if any less value was given him. 

The third, fourth, fifth, and seventh amended counts and the second, 
third, fourth, and fifth replications proceed on a différent theory from 
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that contained in the second amended count and tlie first repUcation, 
though some of the grounds of demurrer apply equally to ail the counts 
and replications. Those already considered in relation to the second 
amended count and first replication need not be reconsidered. The 
class of pleadings, now to be considered, is not predicated upon any 
false représentation made by the defendant's agent who negotiated the 
loan. They are based, on the alleged déclaration of an unearned and 
contributeddividend, through the instrumentality of the bank's direc- 
tors, including défendant, with the purpose of creating a fictitious value 
for the bank's stock. 

[5] A fraud may be committed upon one who, relying upon the 
assurance of the solveiicy of the corporation, given by the déclaration 
of an unearned dividend, is induced to purchase its stock, at an exag- 
gerated and inflated market value, for which the directors may be held 
liable. The création of a fictitious market value for the stock by such 
methods by the directors for the purpose of enabling them to dispose 
of their stock at the inflated value is a fraud upon any such purchaser 
of the stock. Chesbrough v. Woodworth, 195 Fed. 883, 116 C. C. A. 
465 ; Bank of North America v. Crandall, 87 Mo. 208 ; King v. Liv- 
ingston Mfg. Co. (Ala.) 68 South. 898; In re Cloutier (D. C.) 228 Fed. 
569. 

The third amended count and the second replication charge the de- 
fendant with having fraudulently participated in the déclaration of an 
unearned and contributed dividend for the purpose of giving a fictitious 
market value to his stock to enable him the better to dispose of it ; that 
his agent represented to plaintiflf the true market value of the stock, 
and that plaintiff was induced by the fraud to part with his money. 
Thèse pleadings do not allège that plaintiff knew of the déclaration of 
the unearned dividend, relied upon it in making the loan, or was de- 
ceived by it. The représentation made to him by the agent as to the 
market value of the stock was true. It is not alleged that the implied 
représentation arising from the déclaration of the dividend was com- 
municated to him ; that he knew of it, relied upon it, or was deceived 
by it. It is alleged that the public, relying on it, created a fictitious 
market value for the stock, and that plaintiff was injured by the fraud- 
ulent déclaration of the dividend, by buying the stock at a market value 
established for the stock by the fraud. Whether this is a sufficient 
showing of a cause of action in deceit, in view of the omission of any 
averment that the plaintiff was deceived by any représentation, express 
or implied, made to him by défendant or his agent, may admit of doubt. 
The averment is that the représentation was made to the public, not 
to the plaintiff, and that the public was deceived by it, and not the 
plaintiff, and a fictitious value so given the stock, and that the plaintiff 
was injured in buying it at the inflated value the public was so induced 
to put upon it. 

[G] There is therefore an absence of averment of a false représenta- 
tion made to plaintiff by défendant, by which plaintiff was deceived to 
his injury, which is essential to an action of deceit. 

[7] A fraud may be committed in ways other than by the making of 
false représentations, and be actionable. In considering the third 
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count, as an original cause of action, independent of the plea of dis- 
charge in bankruptcy, it would be unimportant whether the alleged 
fraud was committed by the making of false représentations or other- 
wise. However, in considering the second rephcation to the plea of 
discharge in bankruptcy, as a sufficient answer to it, it is important to 
détermine net only whether the replication sufficiently charges fraud, 
but fraud "by obtaining property by false pretenses or false représenta- 
tions," which is the only kind of fraud that prevents the release of 
bankrupt from his provable debts. Section I7a (2), Bankruptcy Act of 
1898 as amended. 

[8] The fourth amended count and third replication allège that the 
defendant's agent, who negotiated the loan, represented to plaintifï 
that the bank "had never missed a dividend." It also allèges the déc- 
laration of the unearned and contributed dividend for the purpose and 
in the manner set out in the third count. It allèges, as the third count 
fails to do, that the défendant "did by means thereof deceive the plain- 
tifï and thereby obtain his money." In view of the facts as to the 
alleged fraudulent déclaration of the dividend, the représentation that 
the bank had never missed a dividend may well hâve been false. It 
is alleged to hâve been made to plaintifï. It is further alleged that : 

"Défendant knew and participated in the sald false and fraudulent déclara- 
tion of divideuds, for the purpose as aforesaid, and did by means thereof de- 
ceive the plaintiff, and thereby obtain his money." 

We think this sets out a good cause of action "for the obtaining of 
property by false pretenses or false représentations," and is not so in- 
definite as to time as to encounter defendant's gênerai demurrer that 
it is vague and uncertain. 

[9] The fifth and seventh amended counts and the fourth and fifth 
replications charge the défendant with having, as a director of the 
bank, participated in the déclaration of an unearned and contributed 
dividend for the purpose of enabling the défendant to better dispose 
of stock owned by him and at a fictitious value to the public, that the 
plaintiff was deceived as to the value of the stock by such means, and 
that the défendant thereby obtained the plaintiff's money. There is no 
allégation of any représentation made plaintiff by the defendant's agent 
as in the preceding counts. There is, however, an allégation that the 
défendant deceived the plaintiff by the false appearance of solvency 
given the bank by the alleged fraudulent déclaration of dividend, and 
obtained his money thereby. We think thèse pleadings are sufficient 
to set out a cause of action in deceit for obtaining property by false 
représentations. They allège, expressly or by necessary implication, 
the making of the représentation, its falsity, defendant's knowledge of 
its falsity, plaintiff's ignorance of its falsity, his reliance upon its truth, 
and his resulting injury. 

[10] The plaintiff has the right to proceed upon the note and at the 
same time seek to enforce his alleged cause of action for deceit. They 
are in no sensé inconsistent remédies. Talcott v. Friend, 179 Fed. 676, 
103 C. C. A. 80, 43 L. R. A. (N. S.) 649; Friend v. Talcott, 228 U. S. 
27, Zi Sup. Ct. 505, 57 L. Ed. 718; 20 Cyc. 87, and note. 

[11] The authorities also support the right of the plaintifï to reply, 
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to a plea of discharge in bankruptcy, that the debt sued on is for ob- 
taining money by false pretenses or représentations. Forsyth v. Veh- 
meyer, 177 U. S. 177, 20 Sup. Ct. 623, 44 L. Ed. 723 ; Crawford v. 
Burke, 195 U. S. 176-178, 25 Sup. Ct. 9, 49 L. Ed. 147; Talcott v. 
Friend, 179 Fed. 678, 103 C. C. A. 80, 43 L. R. A. (N. S.) 649. 

For the reasons assigned, the judgment is reversed, and the case 
remanded, to be further proceeded with in conformity with this opin- 
ion. 



HIMROD V. FT. PITT MIN. & MILL. CO. 

(Circuit Court of Appeals, Elghth Circuit. November 11, 1916. Reliearing 
Denled January 26, 1917.) 

No. 4686. 

1. Trial ®=5251(1) — Questions for Submission to Jury — Issue Not Made by 

Pleadings. 

A trial court is not required to submlt to tlie jury, or to receive évi- 
dence upon, issues not made by the pleadlngs. 

[Ed. Note.— For otlier cases, see Triai, Cent. Dlg. §§ 587, 588, 504 ; Dec. 
Dig. <@=j251(1).] 

2. Mines and Minerais ®=55(6) — Right to Dump Waste — Implied Condi- 

tion OF Deed. 

Défendant acquired by rlght of way deed the right to use a tunnel in 
plalntlfE's mine and to extend the same into his own clalm. In an action 
to recover damages for his dumping of waste upon the surface of plain- 
tlffi's clalm, held, that the jury were properly Instructed that the deed 
did not by implication give défendant sueh rlghts unless he could not, 
without unreasonable inconvenlence and expense, obtaln dumping priv- 
ilèges elsewhere in the opération of the tunnel. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
156, 163, 164; Dec. Dig. (Ê=>55(6).] 

3. Trespass <g=>68(l) — Damages — Instructions. 

Taking the whole charge in référence to the subject of damages, the 
court did not Instruct the jury that damages could be awarded for acts 
of trespass committed six years prior to the accrual of the cause of action. 

[Ed. Note. — For other cases, see Trespass, Cent. Dig. § 151.] 

In Ërror to the District Court of the United ,States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action at law by the Et. Pitt Mining & Milling Company against 
Fred E. Himrod. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

F. L. Collom, of Idaho Springs, Colo., for plaintiff in error. 
Caldwell Martin and Charles W. Waterman, both of Denver, Colo., 
for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

CARLAND, Circuit Judge. This is an action by the Milling Com- 
pany, as plaintiff, to recover from Himrod, as défendant, damages for 

4=>For other cases see same topic & KEY-NUMBER In M Key-Numbered Dlgests & Indexe» 
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alleged trespasses upon the Oneida mining claim, Clear Creek county, 
Colo. The case has been hère twice before. 202 Fed. 724, 121 C. C. 
A. 186; 220 Fed. 80, 135 C. C. A. 648. The plaintiff on the third trial, 
as it had on the previous trials, recovered a verdict. The défendant 
has again removed the case hère, assigning error. 

The errors assigned and argued by counsel for défendant, which we 
are authorized to consider, relate to the rulings of the trial court with 
référence to the following subjects: First, the right of the défendant 
by implication as a reasonable necessity to dump waste rock and débris 
from the Lamartine tunnel and mines onto the surface of the Oneida 
claim, in order to fully and properly enjoy the express rights granted 
by the right of way deed of August 15, 1894; second, the statute of 
limitations ; third, estoppel ; f ourth, measure of damages. 

In the discussion of the alleged errors in référence to the first 
subject, it is necessary to first consider just what the défendant by 
his answer claimed was bis right under his right of way deed. The 
only paragraphs which relate to the subject are the second and fifth 
of the third défense pleaded in the answer. They read as f ollows : 

"(2) That the said Himrod and his co-ovvBer, Amuletta H. Hudson, hâve 
C'outinuously worked the said Lamartine mine through the said No. 2 level »1' 
the Oneida mine from thft said 15th day of August, A. D. 1894, up to the date 
hereof, dumping the waste rock and niaterial talien from said Oneida Iode 
mining claim, and from the clalms lylng hetween the said Oneida claim and 
the said Lamartine group, upon the surface of the said Oneida Iode mining 
claim." 

"(5) That in order to enable the said défendant and his s-did co-owner, Amu- 
letta H. Hudson, to extend the said Oneida No. 2 level as aforesaid, through 
the said Oneida Iode mining claim, and thence through and iuto the Lamar- 
tine group of claims hereinliefore described, it was necessary that the said 
défendant and his said co-owner dump the waste rock and other material 
from said tunnel or adit upon the surface of the said Oneida Iode mining 
claim." 

The language contained in paragraph 5 was the narrow ground up- 
on which this court, at the time the case was last hère, considered the 
question of the implied right of défendant under his right of way deed 
to dump waste rock and other material upon the Oneida claim. The 
opinion of the court gave illustrations and cited cases showing instances 
in which the implied right had been upheld ; but thèse gênerai expres- 
sions did not décide that the défendant had any other right than that of 
dumpage, for he had not claimed any other right, The court, in stating 
the question then under considération, in the opinion (220 Fed 82 135 
C. C. A. 650) said : 

"At the close of the évidence the court Instructed the jury that the plaintiff 
in error had no right to deposit, upon the surface of the Oneida claim, rock 
and w-aste brought from the tunnel or mines beyond the Oneida claim, and 
the jury returned a verdic-t against the plaintiff in error. The Instructions of 
the court, denying the plaintiff in error the right of dumpage on the surface 
of the Oneida claim, are claimed to be erroneous, because the grant of that 
right was implied in the deed, as it was reasonably essential to carry on his 
mining opérations through the tunnel." 

This action was commenced March 28, 1908, and, although there 
hâve been three trials, the answer has remained the same in regard 
to the claim for the right of dumpage. The assignments of error re- 
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lating to the subject now under discussion complain that tVie trial court 
limited the inquiry as to the imphed rights of the défendant under the 
right of way deed to the question of the necessity of the défendant to 
dump on the surface of the Oneida claim waste rock and other material 
simply for the purpose of disposing of the waste, whereas the défendant 
claimed that he not only had the right to hâve the question of his im- 
phed right to deposit waste rock and other material upon the Oneida 
claim merely as dumpage submitted to the jury, but that he also had 
the right to hâve submitted to them and to introduce évidence relating 
thereto, as to his right to deposit waste rock and other material at a 
point near the mouth of the tunnel for the storage of fuel and timbers, 
and for the turning of the delivery teams. 

[1] We are of the opinion, after a careful examination of the record, 
that the assignments of error upon this subject are without merit, be- 
cause the pleadings did not raise the question of the implied right in 
the défendant to establish yardage facilities on the Oneida claim, as 
we hâve heretofore shown in quoting from defendant's answer. We 
think that, if défendant claimed the right to deposit the waste rock and 
other material upon the Oneida claim for any other purpose than dump- 
age, he should hâve so pleaded. A trial court is not required to submit 
to the jury, or to receive évidence upon, issues not made by the plead- 
ings. Nevada Co. v. Farnsworth, 102 Fed. 573, 42 C. C. A. 504; Friz- 
zell V. Omaha St. Ry. Co., 124 Fed. 176, 59 C. C. A. 382; Grady v. 
St. Louis Transit Co., 169 Fed. 400,94 C. C. A. 622. 

[2] The trial court as to the implied right of the défendant charged 
the jury as follows: 

"Now, the law does not Imply tlint klnd of a right in the party who got 
the contraet — in the défendant and his inother — simply l>ecause it inight 
he eoiivenient for tliem to dunip on tlie Oneida. Such a right can only' l>e im- 
jdied by the law, in considering ail the cifcumstances and the situation in 
hand, when the right is a necessity to the party who elaims it ; that is, the 
situation is such that lie could not obtain, withont nurea.sonal)le labor and ex- 
pense, any other place or way to dump thls material. He Is recpilred, not only 
to show that it would be convenient and beneticial to him to dump it on the 
Oneida, but, in order to sustain the right as an implication that the law 
gives to him, he must go further, as I hâve already said to you, and show 
that he canuot, at an outlay of an aniount that is within reason, obtain: 
dumping privilèges elsewhere in the opération of the tunnel. And the law 
leaves to you to détermine, froiu ail the facts surrounding the situation at the 
time the contraet was made, the purpose for whleh it was made, the condi- 
tion and situation with whicli it dealt, to détermine whether or not the de- 
fendant by necessity was given that right under the contraet; and for tlie 
purpose of determining that question in this case you may take into consid- 
ération the nature of the surface of the ground where the right claimed to de- 
posit rock and waste was situate, its adaptabllit.y and value for other uses, 
the accesslbility of other places at convenient reach from the mouth of the tun- 
nel where dumping privilèges could be had, and the reasonable cost of acqulr- 
iug and using such other place. And if you flnd from the évidence in this 
case, considering the situation of the premises when the contraet was made, 
the purpose for which it was made, that the défendant could obtain and use 
at a l'easonable exiiense other places for dumping ground whleh were easily 
accessible trom the mouth of the tunnel, tlien the law would not Imply any 
right given by the contraet to the défendant to dump on the Oneida claim. 
The necessity which must exist in order to imply a right in the défendant 
to dump rock and waste material comlng from niining daims other than the 
Oneida Iode mining daim upon the surface of the Oneida Iode mining claim 
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must be more than convenlent or bénéficiai, and It must appear afflrmatlvely 
by a prépondérance of the évidence, before such a rlght to dump upon the 
surface of the Onelda Iode niining claim can be implied, that the défendant 
had no other way or place whlch could be conveniently provided and used 
without unreasonable labor and expense." 

We are of the opinion that the charge fairly stated the rule as enun- 
ciated in the opinion of this court, and we do not think the charge is 
subject to the criticism that it confined the question at issue to the ab- 
solute necessity of dumping the waste rock and other material on the 
Oneida claim. The court said that, if the défendant had no other way 
or place which could be conveniently provided and used without un- 
reasonable expense, he might deposit the waste rock and other material 
on the Oneida claim. In the discussion of this question we hâve as- 
sumed that it was properly raised during the trial ; but it is very doubt- 
f ul whether the trial court's attention was at any time called to the f act 
that counsel for défendant claimed any other right than that of dump- 
age. 

The défendant pleaded section 4627 of Mills' Annotated Statutes of 
Colorado (1912), which reads as foUows : 

"What Actions are Barrvd in Six Years.—lhe following actions shall be 
commenced within six years next after the cause of action shall accrue, 
and not aftervvards: * * * 

"Fifth. AU actions for waste and for trespass upon land." 

When the case was first hère, this court ruled that^ if the plaintiff 
had alleged a single causal wrongful act and subséquent damages as 
aggravation, the statute of limitations would hâve run from the date 
of the causal wrongful act, and if it barred that act it would hâve 
barred ail subséquent damage ; that the présent action was one for con- 
tinuing trespasses, and — 

"in sucli an action the damages from those commltted without the time llmit- 
ed by the statute are barred tbereby, although the damages from those 
commltted within that time may be recovered." 

And again: 

"iivery such trespass ralses a new cause of action * * • and those 
tresi)asses rogarding which the proof sustalns the plea fall, whlle those con- 
cerning which the proof falls to sustain it stand." 

It is claimed by the défendant that the trial court charged the jury, 
in effect, not only that the burden of proof was on the défendant to 
show that the acts of trespass were commltted prior to March 28, 1902, 
but that the damage was also inflicted prior to that date, and thereby 
enunciated a rule contrary to the décision of this court as above men- 
tioned. The trial court upon this subject charged the jury as follows: 

"As counsel has told you upon both sldes, the défendant is entltled to, and 
you must glve hlm the benefit of, the statute of limitations which he invokes 
for his protection in this case, and wliich he has a rlght to invoke, for whlch 
he is not subject to any criticism by you — that Is to say, you must exclude 
from your considération any damage that might hâve been inflicted by the dé- 
fendant whlch was donc prior to March 28, 1902, belng six years before the 
bringing of the suit, and only allow the plalntifC, if you flnd in favor of the 
plaintiff, damages for sucli acts of trespass as are charged in the complaint, 
and establlshed by the testimony, which took place after March 28, 1902, and 
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prlor to March 28, 1908, the day that the suit was instltuted. If you flnd from 
the testlmony, from a prépondérance thereof, that between March 28, 1902, 
and March 28, 1908, the défendant dld dump waste rock and material upon 
the Oneida claim, that at the time he did so he could hâve conveniently and 
at reasonable expense dumped it elsewhere at a point eonvenient from the 
mouth of the tunnel, and that dumping that waste rock upon the Oneida claim 
resulted in damage to the plaljjtifC, then you must return a verdict in favor 
ot the plaintifC for the amount you flnd It has been damaged. 

"The défendant pleads the six-year statute. lïe charges that ail of this 
damage was inflicted back of March 28, 1902, and, having so pleaded, the bur- 
den Is on the défendant to show that the damage was inflicted — the dump 
was made — that the rock was thrown onto the Oneida claim, and the damage 
resulting therefrom Inflicted, prior to March 28, 1902." 

It is claimed that the last paragraph of the above charge is erroneous, 
under the décision of this court; but we are not at Hberty to sélect 
isolated portions of a charge for the purpose of assigning error. We 
must look to the whole charge, for the purpose of ascertaining whether 
the particular charge complained of was ail that there was said upon 
the subject. In the excerpt from the charge of the court above quoted 
it is said : 

"That is to say, you must exclude from your considération any damage 
that might hâve been inflicted by the défendant wMch was done prior to 
March 28, 1902, being six years before the bringing of the suit, and only al- 
low the plaintifC, if you flnd in favor of the plaintiff, damages for such acts 
of trespags as are charged in the complaint, and established by the testimony, 
which took place after March 28, 1902, and prior to March 28, 1908, the day 
the suit was instltuted." 

[3] We are of the opinion that, taking the whole excerpt from the 
charge together, it was made clear to the jury that damages for acts of 
trespass committed prior to March 28, 1902, could not be recovered, 
and that no préjudice could hâve resulted to the défendant from the 
charge as given. We see no merit in the assignments of error relating 
to the statute of limitations. 

The assignments of error relating to the question of estoppel hâve 
no merit. This was decided by this court when the case was last hère, 
and référence to the opinion then rendered is made for our views. 
There was no error in the instruction of the court on the measure of 
damages. The défendant requested the court to charge that : 

"The measure of damages for the deposit of such dump is the value of that 
portion of the surface of said claim covered by said dump." 

This request was erroneous, as the dumping of the waste rock and 
material upon the Oneida claim at any place might damage the whole 
claim; and, moreover, it was claimed by the plaintiff that the power 
house, machinery, and blacksmith shop located on the Oneida claim 
were also damaged. 

Complaint is made that the verdict is excessive. This is a subject 
we cannot consider. 

A careful review of the record satisfies us that the judgment below 
must be affirmed ; and it is so ordered. 
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CYBUR LUMBEn CO. v. ERKHABT. 

(Circuit Court of Appeals, Flfth Circuit. January 19, 191T. Rehearing Denled 

February 27, 1917.) 

No. 3010. 

1. Masteb and Servant ®=i189(.3) — Injuries to Servant — "Fellow Serv- 

ant" — FoBEMAN — "Vice Principal." 

The foreman of a gang engaged In skiddlng logs eut of the woods was 
a "fellow servant" of one of the members of the gang who was Injured, 
and not a "vice principal" for whose négligence the employer was liable, 
where he was subject to the orders of a superlntendent who was in 
charge of ail the work In that neighborhood, though the latter had not 
been at the scène of the accident on the day It happened. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 431- 
435, 445; Dec. Dlg. <S=»1S9(3). 

For other définitions, see Words and Phrases, First and Second Séries, 
Fellow Servant ; A'ice Principal.] 

2. Master and Servant ig=107(5) — Injuries to Servant — Safe Place to 

Work — Conditions Subsequently Abising. 

Where the place originally selected by a foreman to set up a log skld- 
der was safe and the appUances were properly set up, but the place sub- 
sequently became unsafe when a small tree was broken off duiing the 
opérations and the butt was lef t restlng on the stump near a guy wlre, the 
négligence of the foreman In not removlng the tree was not wlthln the 
gênerai rule that the master's duty to make the place of work safe can- 
not be delegated, but was wlthln the exception to that rule applylng 
where the danger In the place of work arose during the course of the 
work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 201 ; 
Dec. Dlg. ®=107(5).] 

In Error to the District Court of the United States for the Southern 
District of Mississippi ; Henry C. Niles, Judge. 

Action by Corbet Erkhart, by J. H. Erkhart, his next f riend, against 
the Cybur Lumber Company. Judgment for plaintiff, and défendant 
brings error. Reversed and remanded, with instructions. 

Thls Is a writ of error to a judgment of the District Court for the South- 
ern District of Mississippi in a case In which the défendant in error was 
plaintiff In an action to recover damages for a personal Injury sustalned by 
hlm, while In the employment of the plaintiff In error, whlch was a lumber- 
Ing Company. The District Judge refused to direct a verdict for the défend- 
ant, upon Its request, and hls refusai Is the only error relled upon by the 
plalntlfC In error to reverse the judgment against it. 

The facts, which are not in serlous controversy, are substantlally as fol- 
lows: Corbet Erkhart, défendant In error, was employed by the plaintiff In 
error as a "tonger," to asslst in the opération of Its skldder in puUing logs. 
from the woods adjacent to its skldder. The skldder in question was a 
"ground skldder," whlch could be moved from place to place on slides restlng 
on the ground. It was operated by a drum, around whlch was wound a steel 
cable, on the end of whlch cable were tongs, which tongs were taken out In 
the woods and f astened to the logs to be drawn In to the skldder by the révolu- 
tions of the drum. It was the duty of the plaintiff to take the tongs, attached 
to the end of the cable, from the skldder out into the woods and fasten same 
to the end of the logs that were to be drawn in. The skidder drew logs. in 
on ail sides from a radius of 900 feet by means of thls cable attached to the 
drum on the skidder, which cable ran through a puUey or sheave attached 

(S=»For otber cases see same topic & KBV-NUMBBR In ail Key-Numbered Digests & Indexes 
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about 15 or 20 feet in lieight to a tree. Since the tree wa^ forced to bear tlie 
great strain of puUing In the logs through the pulley attachée! thereto, it was 
necessary to brace the tree to which the pulley was attached, so that the tree 
would not be uprooted by the strain. This was done by meaiis of a guy Une 
running from the point on the tree to which the pnlley was attached to an- 
other tree some 30 or 40 feet away, to which tree the guy Une was fasteued 
iiear the ground. Whenever it became necessary, in the course of the opéra- 
tions, to move the skidder to another scène, it was also necessary to remove 
the guy Une from the tree or objeet to whleh it had been attached. 

On the date of the accident complained of, a log was being puUed in from 
the woods by means of the cable and skidder. The log lay to the side, or not 
directly In front of, the skidder. The plaintlffl attached the cable to the log, 
and it was taken on the "off slde" (from the skidder) of a small bay tree, so 
that, when the cable was puUed by the drum, the little tree, being out of a 
straight Une between the skidder and the log, was broken off about 10 feet 
high by the cable, the top of the little tree falling on the ground near to and 
parallel with the guy Une of the skidder, but the butt of the little broken tree 
remained upon the stump, about 10 feet high, where it so remained until the 
crew prepared to niove the skidder a short while afterward. 

The testimony of the défendant in error, which Is not disputed, was that 
he was sitting down near the .skidder, whlle witness Batley and witness Gib- 
son were endeâvoring to unfasten the guy Une of the skidder, which ran along 
beside, or In the direction of, the little broken tree ; that witness Batley had 
unfastened the guy Une at the stump of one tree; and that witness Gibson, 
up the other tree at the pulley, loosened the guy Une there, ealled out, "Glve 
me some slack," meaning tor some one to slacken the guy Une so as to facili- 
tate his work up the tree. Plaintiff thereupon got up and wallied over to pull 
on the guy Une to give Gibson slack, when the little bay tree, which nelther 
rested on the guy Une nor was touched by any one, jumped off the stump, 
falling on plaintifC's leg, breaking sanie, and causing the injury complained of. 

Gex & Waller, of Bay St. Louis, Mis,s., and J. C. Henriques, of New 
Orléans, La., for plaintiff in error. 

O. F. Moss, of -Lucedale, Miss., and Mize & Mize, of Gulfport, Miss., 
for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, Dis- 
trict Judge 

GRUBB, District Judge (after stating the facts as above). The 
plaintiff in the court below relied upon one ground of négligence 
only, namely, that the défendant was guilty of négligence in that it did 
not exercise reasonable care to f urnish the plaintiff with a safe place in 
which to work. It was not contended that any part of the plant or 
appliances used by the défendant were defective. It was not contended 
that the place where the work was being performed by plaintiff' and his 
fellow workmen was negligently unsafe, when the work was com- 
menced on the morning of the day of the accident. The contention 
was that it bècame unsafe after the work was entered, upon by reason 
of a tree having been broken during the progress of the work by one 
of the logs moved by the skidder, and having been lef t suspended from 
the trunk, at the point of the break, and lying parallel to a guy line used 
in the work, for an unreasonable léngth of time. The plaintiff and his 
fellow workmen had been directed by the leader of the gang, Clark, to 
prépare to move the skidder and to dismantle its rigging for that pur- 
pose. After giving this direction, Clark temporarily left the spot and 
was not présent when the plaintiff sustained his injury. After he had 
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departed, Gibson, a fellow workman of plaintiff, who was up the tree 
to which the guy lines were fastened, asked the plaintiff, who was seat- 
ed on the ground at one side, to give the guy line, along, but not upon, 
which the broken tree lay, slack so as to enable Gibson to unloose the 
wire from the erect tree up which he was. While the plaintiff was at- 
tempting to give slack to the guy wire, as requested by Gibson, the 
broken tree top fell on him, causing his injury. It may be assumed 
that the plaintiff was in the discharge of his duties when injured. 

[1] It is clear that ail of the workmen engaged with the skidder, in- 
cluding Clark, on the day of the accident, were fellow servants of the 
plaintiff, within the common-law rule of nonliability, which governs the 
relations of master and servant in Mississippi, except in case of railroad 
employés. The case of Moss v. Compress Co., 202 Fed. 657, 121 G. 
C. A. 67, is différent from this case, in that in that case the servant, who 
was held to be a vice principal, was in complète charge of the work 
of dismantling a compress at a distance from the usual place of busi- 
ness of the défendant, with no one superior to him in the service at 
the place of work, and with complète control over the means and meth- 
ods to be employed in the work of démolition. In this case, the évi- 
dence shows that the défendant had a superintendent in charge of its 
opérations in the woods, under whom Clark was working and with 
authority to direct Clark in the means and methods of such opérations. 
The work being done at the time of the accident was part of those 
opérations. It is true that the superintendent was not at the place 
where the accident happened on the day it happened. It is, however, 
true that he was in charge of the department of work for the défend- 
ant in which the plaintiff was engaged when injured, and that Clark 
was subordinate to him in that department. It follows that Clark was 
not in charge of a department of the defendant's service in the sensé 
that would constitute him a vice principal under the fédéral décisions. 
We think therefore that the nonliability of a master in Mississippi for 
the default of a fellow servant precludes a recovery by the plaintiff for 
the négligence of Clark in this case. 

[2] It is contended, however, that the négligence of Clark was in not 
removing the fallen tree, after its fall and before the accident, and that, 
a reasonable time having elapsed between thèse events, Clark's failure 
constituted négligence in the matter of defendant's nondelegable duty 
of furnishing the plaintiff a reasonably safe place in which to do his 
work, and that the fellow-servant rule is no protection to défendant 
against such a breach of duty. This argument would prevail but for 
the conceded fact that Clark was guilty of no négligence in the original 
sélection and equipment of the place of work, in the doing of which his 
acts were binding on the défendant, though he was a mère fellow serv- 
ant of plaintiff; but, if at ail, only in the failure to correct a condition 
that arose after the work had been entered upon, during its progress, 
and which was caused by the conduct of the workmen themselves or 
some of them. It is also true that no vice principal of the défendant 
was at the place of work, after the condition complained of arose, and 
saw or should hâve seen the danger in time to bave remedied it before 
the plaintiff was hurt and negligently failed to do so; nor was there 
238 F.— 48 
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shown any négligent failure on the part of the défendant to exercise 
such supervision as was essential to due care. The facts in the record 
présent the ordinary case of an employé, who has been originally fur- 
nished with a safe place in which to do his work by his master, injured 
by a defective condition which arose thereafter and which was created 
by the fellow servants of the injured employé during the progress of 
the work and as an incident thereto. It is well settled that an in jury 
due to such a defective condition is caused by the négligence of a fel- 
low servant with respect to a duty that is delegable by the master, and 
for which the master is not liable. In a case of this kind, the principle 
that the master is liable when the injury is due to the concurring négli- 
gence of himself and that of a fellow servant of the injured person 
does not obtain, since the négligence in this case was that solely of the 
fellow servant, and of a kind not legally attributable to the master. 

In the case of Dunn v. Great Lakes Dredge & Dock Co., 161 Mich. 
551, 126 N. W. 833, the court said: 

"A master Is under no duty to provide a safe place to work, where the 
dangers from the place of work arlse from the changing conditions in the 
progress of the work." 

In the case of Bennett v. Chrystal Carbonated Lime Co., 146 Mo. 
App. 565, 124 S. W. 608, the court said : 

"Where the place in which a servant works is reasonably safe, and it is 
the particular work done that renders It unsafe, and the dangers are transi- 
tory and inhérent in the manner in whleh the work is done, and the servant 
performs the work in his own way, the rule requlrlng a master to furnlsh a 
reasonably safe place does not obtain." 

In Morgan v. Wabash R. Co., 158 111. App. 344, the court said: 

The rule that a "master must use reasonable care to furnlsh a reasonably 
safe place for his servant to work * * * ig * * » subject to * ♦ * 
one universel exception, * * « that where the master has used reasonable 
diligence to provide a reasonably safe place for the servant to perfonn his 
work, and in the prosecution of that work changes are produced in the condi- 
tions of the place where the servant is required to work and thèse conditions 
are in the performance of the work for which the servant is employed and 
only temporary, the rule does not requlre the master to keep the place rea- 
sonably safe at ail tinies under such changed conditions, and the rule has no 
application where the master does not make or create the conditions, but they 
are created by the progress of the work and the men engaged in it." 

There are many other cases cited in the brief of plaintiiï in error to 
the same efïect. We regard the exception too well established to re- 
quire the citation of further authority. 

For the reasons assigned, we think a verdict should hâve been di- 
rected for the défendant upon the évidence in the record, and the judg- 
ment is for that reason reversed, and the cause remanded to be pro- 
ceeded with in conf ormity with this opinion. 
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DU PONT V. GARDINER et al. 
(Circuit Court of Appeals, Second Circuit. December 12, 1916.) 

No. 57. 

1. Injunction ©=26(6) — Rio ht to Issuance — Illégal Use of Process. 

An injunction may be Issued to prevent an inéquitable use of légal pro- 
cess, and so a court of equity will restrain an action at law, where de- 
fendant has a défense in equity whicli lie cannot urge in the action at 
law ; but, if the défense may be urged to the action at law, an injuction 
is impi'oper. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 35 ; Dec. Dig. 
<®=2«(6).] 

2. CoNTRAOTs <Ê=>SM;(1) — Fbaud — Seat.ei) Instruments. 

Wliile at common law the défense of fraud could not be urged agains* 
an action on a sealed instrument, the rule was otherwise as to simple 
contracts. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 420, 428, 430. 
1160; Dec. Dig. <g=>94(l).] 

3. Equity ®=>153 — Pleadings — Construction. 

While pleadings are not construed in equity with so high a degree of 
technicality as at law, nevertheless, where allégations are equlvocal, 
they will be construed most strongly against the pleader. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 386-389; Dec. 
Dig. <S=»153.] 

4. Injunction <S=326(6) — Right to — Deenses. 

Complainant's bill, seeking to enjoin a suit agalnst him on a contract, 
alleged that he was induced to sign the contract solely upon représenta- 
tions that were false. No demurrer was interposed, and the answer de- 
nied the allégations that the représentations whieh furnished the basis 
for the contract were false. An injimction was granted, and complaln- 
ant sought to sustain it on appeal, upon the theory that there is a différ- 
ence between false and fraudulent représentations, and that where repré- 
sentations are merely false. and not fraudulent, relief can be had only in 
equity. Held that, while the bill was ambiguous, yet as the représenta- 
tions, if false, must hâve been fraudulent, the injunction was improperly 
granted. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 35; Dec. Dig. 
<S=26(6).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by T. Coleman Du Pont against George N. Gardiner, upon his 
death revived against George N. Gardiner, Jr., and others, executors 
of defendant's last will and testament. From a decree for complain- 
ant, défendants appeal. Reversed and remanded, with directions to 
dismiss bill. 

Kellogg & Rose, of New York City (L. Lafflin Kellogg and Alfred 
C. Pette, both of New York City, of counsel), for appellants. 

Simpson, Thacher & Bartlett, of New York City (Julius F. Workum 
and Franklin P. Ferguson, both of New York City, of counsel), for 
appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

@=ï>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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ROGERS, Circuit Judge. The plaintiff has obtained an injiinctîon 
restraining the défendants from prosecuting or taking any further pro- 
ceedings in an action at law pending in the District Court of the 
United States for the Southern District of New York, in which they 
are plaintiffs and he is défendant. This suit was brought originally 
against George N. Gardiner, the défendants' testator. After the in- 
stitution of the suit Mr. Gardiner died, and the présent défendants were 
appointed executors under his last will and testament, and both the 
action at law which has been restrained and the présent suit were re- 
vived in their names as parties in his place and stead. 

The action at law was commenced on May 14, 1913, in the Suprême 
Court of New York, but was removed into the District Court of the 
United States for the Southern District of New York on the ground 
of diversity of citizenship by Mr. Du Pont, défendant therein, who is 
a citizen of Delaware ; Mr. Gardiner being at the time a citizen of New 
York. The action at law is brought upon a contract alleged to hâve 
been made between Gardiner and Du Pont whereby the latter promised 
to pay to the former, for services rendered and to be rendered in con- 
nection with what is referred to as "the Equitable Building deal in the 
city of New York," $100,000 in cash and $100,000 par value of the 
common stock of a company incorporated or in process of incorpora- 
tion for the purchase and carrying out of said deal. It is alleged that 
the contract is evidenced by a letter reading as f ollows : 

"August 9, 1912. 
"Mr. T. Coleman Du Pont, Wilmington, Delaware — Dear Sir: Confirtning 
my conversation wlth you and recording our understanding in connection wltli 
the Equitable Building deal, tliere is to be paid to Mr. George N. Gardiner 
a commission, for services rendered and to be rendered, of $100,000 cash and 
$100,000 par value ol the common stock of the company, same to be con- 
tingent upon the final closing of the deal now in progress for the purchase 
of the Equitable site and the érection of a building thereon. The cash com- 
mission will be paid out of the flrst moneys available from the sale oJ the 
preferred stock and second mortgage bonds of the company. 

"Yours very truly, [Signed] Frank M. Andrews. 

"Dear Frank: The above is just as I understand It, and provisions will be 
made to take care of this as early as possible. 

"[.Signed] T. O. Du Pont." 

Mr. Andrews, it appears, was the architect of the McAlpin Hôtel in 
New York City, and he was endeavoring to promote a project for the 
acquisition of the site of the former building of the Equitable Life 
Assurance Society at 120 Broadway in New York City (which build- 
ing had been burned down in January, 1912), and for the érection of a 
building thereon. Andrews also desired to become the architect of the 
new building. Du Pont had been interested with Andrews in the érec- 
tion of the McAlpin Hôtel, and his aid was sought in financing this 
new project for the érection of a new building for the Equitable. As 
other persons were necessary in carrying the scheme through, the serv- 
ices of Gardiner were enlisted. 

Du Pont now claims that he signed the statement to which his signa- 
ture is appended above because of the représentations made to him 
by Andrews that Gardiner's services were valuable and that the matter 
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was "straight" and "ail right"; and he asserts that the représentations 
made by Andrews were false. He claims that at the time of signing 
the statement he knew ■ nothing of what services, if any, had been 
rendered by Gardiner, and that he relied solely on the représentations 
made by Andrews; the facts being peculiarly and solely within the 
knowledge of Andrews. He dénies that Andrews was his agent, dénies 
that Gardiner rendered any services for him (Du Pont), and in sub- 
stance and effect dénies that Gardiner had, in fact, any contract which 
entitles him to recover. 

According to Mr. Andrews' testimony, Gardiner ?nd Du Pont met 
at the office of Andrews, at which time matters were talked over and 
a suggestion was made by Du Pont that perhaps Gardiner would be 
willing to take his $200,000 in stock, to which the latter replied that 
he could not afïord to take it ail in stock, but that he would be willing 
to take one-half of it in stock, which Du Pont said was acceptable to 
him. After arranging with Gardiner, Du Pont turned to Andrews and, 
according to the latter's testimony, said : 

" 'Frank, if you will embody this conversation and agreement in a letter, 
and forward it to nie, I will put niy aeceptance on the letter and return it to 
you ;' and turning to Gardiner said: 'Is tliat suffieient contract for you, Mr. 
Gardiner, or do you vvish a fcu-nial contract?' to wliicti Gardiner replied that 
the letter would be entirely satisfactory to him, and that he wished the mat- 
ter to be given pronipt attention, because he had been worrying Mr. Andrews 
for some time to hâve the niatter put in final form, and with a clear under- 
standing, to which request Mr. Du Pont answered that he was as anxious to 
hâve the matter ofC his nilndas anybody, and that, if the letter were sent, 
he would attend to it immediately." 

[1] At the opening of the case, and before any évidence was taken, 
the défendants moved to dismiss on the ground that the court as a 
court of equity had no jurisdiction to restrain the action at law by 
reason of any alleged fraud, because the contract relied on is not under 
seal, and a défense based on the fraud alleged could be interposed in 
the action at law. The court did not take that view of the matter, and 
the injunction issued. Did the court err? 

Ever since the Earl of Oxford's Case, 1 Ch. Rep. 1, the gênerai right 
of chancery to interfère by injunction for the purpose of preventing an 
inecjuitable use of légal process bas been recognized in England ; nei- 
ther is it questioned in the United States. There can be no doubt that 
a court of equity can restrain an action at law in cases in which the de- 
fendant bas a défense in equity which he cannot interpose in the law 
court. But the question presented is whether the alleged fraud used 
to induce Du Pont to enter into the agreement upon which the action 
at law is brought is purely an équitable défense, of which the party is 
not entitled to avail himself in the law court. If it is not, and the fraud 
can be shown in the action at law, the injunction was improvidently 
issued. 

[2] At common law, in an action on a sealed instrument, fraud could 
not be set up as a défense, except fraud in the actual exécution of the 
instrument. Hartshorn v. Day, 19 How. (U. S.) 222, 15 h Ed 605- 
George v. Tate, 102 U. S. 564, 570, 24 L. Ed. 232; Shampeau v. Con- 
necticut River Lumber Co. (C. G.) 42 Fed. 760; Kosztelnik v. Bethle- 
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hem Iron Co. (C. C.) 91 Fed. 606. This court has recognized the prin- 
ciple in a number of cases. See Whitcomb v. Shultz, 223 Fed. 268, 
275, 138 C. C. A. 510 (1915). And so havè the courts of New York. 
See Jackson v. Hills, 8 Cow. (N. Y.) 290; Dorr v. Munsell, 13 Johns. 
(N. Y.) 430. In the case of an instrument under seal, it was necessary 
to resort to equity to cancel the instrument. Taylor v. King, 6 Munf. 
(Va.) 358, 366, 8 Am. Dec. 746. The principle is that the circumstances 
show a want of considération, and in a court of law an instrument un- 
der seal could not be avoided on that ground. But in other cases fraud 
has always been a good défense in an action at law on the contract. 
Mead v. Bunn, 32 N. Y. 275 ; Jones v. Emery, 40 N. H. 348 ; Irving 
V. Thomas, 18 Mo. 418; Harran v. Klaus, 79 Wis. 383, 48 N. W. 479; 
Chieves v. Gary, 24 Grat. (Va.) 414. In Such v. Bank of State of New 
York (C. C.) 127 Fed. 450 (1904) Judge Wallace held that a receipt in 
full, in the nature of a release, but not under seal, could be avoided 
at law in a fédéral court for fraud inducing the settlement pursuant to 
which it was given, and that the maker was not entitled to resort to 
equity for its cancellation. 

[3, 4] We hâve discussed the matter upon the theory that the repré- 
sentations alleged to hâve been false were in fact fraudulent. We are 
obliged so to regard them. The complainant simply stated in his bill 
that the représentations were false. His allégation is that : 

"Sald représentations were false, and In fact the said George N. Gardlner 
had not rendered any valuable services in connection with said deal. Said 
T. Coleman Du Pont was Induced to sign said letter solely upon said repré- 
sentations, and would not hâve signed the same but for the said représenta- 
tions." 

In the argument in this court it was contended that a distinction ex- 
ists between false représentations and fraudulent représentations, and 
that where the représentations are merely false, and not fraudulent, 
relief can only be had in equity. A false représentation may be either 
innocent or fraudulent. An allégation in a bill that a représentation is 
false is therefore equivocal. And while pleadings are not construed 
in equity with so high a degree of technicality as at law, still the rule 
nevertheless prevails, even in equity, that where allégations are equivo- 
cal they will be construed most strongly against the pleader. 16 Cyc. 
238. So that, if false représentations which are innocent are a good 
défense in equity, and not in law, and those which are fraudulent are 
a good défense both at law and in equity, and the complainant simply 
allèges that the allégations are false, the allégation would seem to be 
insufficient. 

But no demurrer was interposed, and no motion was made to dismiss 
the bill. An answer was put in which denied the allégation that the 
représentation was false, and the case went to a hearing. Testimony 
was heard, and the District Judge found that the statement made by 
.A.ndrews to Du Pont, and which was alleged to hâve been "a false rep- 
résentation," was fraudulent. The court déclares that Andrews' state- 
ment was "false, and false in such a way that it must hâve been fraudu- 
lent, although the nature of, or motive for, the fraud remains un- 
known." The District Judge bas issued an injunction staying an ac- 
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tion at law because of a fraudulent représentation, and his action in so 
doing cannot be sustained. If the représentation was false, we hâve 
no doubt that it was fraudulent. The représentation was of such a 
nature that it is hardly possible that it should hâve been made inno- 
cently, if false in fact. But, as fraudulent représentations hâve always 
constituted a perfect défense at law to an action upon a contract not 
under seal, no necessity existed for the issuance of the injunction. 

The attempt, therefore, to restrain the action at law by injunction 
must fail. No English court is to-day permitted to restrain an action 
by injunction. The right to do so was taken away by the Judicature 
Act of 1873, under .the provisions of which équitable défenses may be 
interposed in any action. We hâve not overlooked the fact that the 
Congress of the United States in 1915 also passed an act which déclares 
that in ail actions at law équitable défenses may be interposed. Act 
March 3, 1915, c. 90, 38 Stat. 956. That act was, however, not in force 
when the bill of complaint was filed, which was in May, 1914. The 
case has been decided, therefore, without référence to it. The resuit, 
however, is the same as it would hâve been, had the statute been ap- 
plicable. 

The decree is reversed, and the injunction vacated, and the case re- 
manded, with directions to dismiss the bill, with costs. 



PORTER V. TITUSVILLE FRUIT & FARM LANDS CO. 

(Circuit Court of Appeals, Fifth Circuit. January 17, 1917.) 

No. 2902. 

1. Masteb and Sekvant <S=154(1) — Warning Seevant — Danger Known to 

Servant. 

An employer engaged in a dan gérons occupation is not obllged to warn 
an employé, where the latter is aware of the danger accompanying his 
work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 308 ; 
Dec. Dig. <S=>154(1).] 

2. Masteb and Servant <@=>154(1) — Warning Servant — Danger Known to 

Servant. 

An employer v^ill not be held négligent for failure to warn his employa 
of dangers accompanying his work, where from the eircumstances, a 
falr-minded person would hâve concluded that the employé knew of the 
danger, and misleading conduct or statements of employé may warrant 
such a conclusion. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 308 ; 
Dec. Dig. <®=154(l).] 

3. Master and Servant <g=>286(40) — Warning Servant — Danger Known to 

Servant. 

Where falr-minded persons mlght draw différent conclusions as to an 
employé's knowledge of dangers incident to his work, or the lack of it, 
the employer cannot, as a matter of law, be held free of négligence in as- 
sumlng employé's knowledge of danger and not warning him. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1044 ; 
Dec. Dig. <S=>286(40).] 

igssFor other cases see same toplc & KEY-NUMBEE In ail Key-Numbered Digests & Indexes 
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4. Master and Servant <©=5286(40)— Warning Servant — Danger Known to 

Servant — Evidence. 

Plaintiff, having once asslsted in blasting where charge was exploded 
by electricity, told employer tliat he thought lie could do blasting witb 
fuse, whereupon the employer dld not vs^arn him of danger of caps being 
exploded by sparks from fuse, and plaintifC was thereby injured. Ucld, 
that «Question of defendant's négligence in assumlng that plaintiff knew 
danger, and of net warning bim, should hâve been sUbmîtted to jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1044 ; 
Dec. Dig. <S=»286(40).] 

5. Master and Servant <@=>154(2) — Wabning Servant — Danger Known to 

Servant. 

Statement by a fellow workman that plaintiff ought not to carry explo- 
sive caps when blasting did not necessarily warn plaintiff of danger of 
explosion from leavlng such caps lying around near scène of blasting. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 309; 
Dec. Dig. <®=154(2).] 

In Error to the District Court of the United States for the South- 
ern District of Florida ; Rhydon M. Call, Judge. 

Action by Raymond L,. Porter against the Titusville Fruit & Farm 
Lands Company. Judgment upon instructed verdict for défendant, 
and plaintiff brings error. Reversed. 

See, also, 219 Fed. 881, 135 C. C. A. 604. 

Chas. M. Cooper and Chas. P. Cooper, both of Jacksonville, Fia., 
for plaintiff in error. 

Alston Cockrell and A. W. Coci<rell, Jr., both of Jacksonville, Fia., 
for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

WALKER, Circuit Judge. As shown by the opinion rendered when 
this case was hère on a former writ of error, the personal injuries 
complained of by the plaintiff in error were attributed to alleged 
breaches by the défendant in error of the duty owing by an employer 
engaged in a dangerous occupation to inform his employé engaged 
therein of the dangers accompanying work to which the latter is as- 
signed, of which he is not otherwise apprised. Porter v. Titusville 
Fruit & Farm Eands Co., 219 Fed. 881, 135 C. C. A. 604. The judg- 
ment now presented for review followed the granting by the court 
of a motion, made when the plaintiff rested, for an instructed verdict 
in favor of the défendant. Evidence introduced by the plaintiff 
below tended to prove the following state of facts : In January, 1912, 
when the plaintiff was just past 20 years of âge, he was injured as 
a resuit of the explosion of dynamite caps which he had placed near 
by just prior to his hghting a fuse inserted in a cap attached to dyna- 
mite used to blow up a stump, the explosion of the caps being caused 
by a spark or sparks emitted from the burning fuse. At that time 
the plaintiff had been working for the défendant corporation several 
months, having been employed as an assistant on a ditching machine, 
used for digging drainage ditches. For several days before he was 

ig=3Por other cases see same topic & KEY-NUMBBK in ail Key-Numbere"! Digests & Indexei 
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liurt the plaintiff was engaged in making some repairs on that ma- 
chine, which was not then being operated. He got through with the 
work on the machine, and also some other work to which he was 
assigned, the day before he was hurt, and during the evening of that 
day, in a téléphone conversation with Mr. EHis, an officer or employé 
of the défendant, who directed employés what work to engage in, 
he told the latter that he had fînished the work on the machine and 
the other work, and asked what he should do the next day. EHis 
asked the plaintiff if there were not some cabbage palms that could 
be blown up from the ditch so as to prépare ahead. The plaintiff 
replied that there were, but that the battery that had been used in 
the blasting work had been taken over to the rock quarry. ElHs then 
told the plaintiff that there were some fuse and caps at the camp, 
vvhere the plaintiff was, and that the plaintiff's brother (who was at 
the camp) would give them to the plaintiff, and asked the plaintiff if 
he could use them, and the plaintiff said he thought he could. Ellis 
then told the plaintiff to take one of the men at the camp to help him. 
The plaintiff had never had any expérience in the particular kind 
of blasting work to which Ellis assigned him. The only expérience 
in blasting work he had had was that during part of one previous 
day, while he was working for the défendant, he assisted in blasting, 
when an electric battery was used to explode the cap, the explosion 
being effected by means of a wire Connecting the battery, about 150 
feet away, with the cap attached to the dynamite to be exploded. 
He did not know that caps unconnected with the fuse, but left not 
far from it, were liable to be exploded by sparks from the burning 
fuse. He thought that the danger was in the dynamite, and did not 
understand that the caps contained a dangerous explosive. Ellis 
did not inquire whether the plaintiff had expérience in the kind of 
work to which he was assigned, and the plaintiff was given no warn- 
ing or instructions about the danger mentioned or how to avoid it. 
The next morning the plaintiff took L. R. Houghton, his cousin, who 
was working for the défendant, to bore the holes for him, and went 
out to do the blasting as indicated by Ellis. While the two were 
engaged in the work, and before the plaintiff was hurt, Houghton 
told the plaintiff that he "hadn't ought" to carry the caps around with 
him. It was not made to appear that Houghton at that time imder- 
stood the danger of a cap some distance off being exploded by a 
spark from the fuse. 

[1,2] The duty of an employer engaged in a dangerous occupation 
to give warning of dangers accompanying the task to which an em- 
ployé is assigned is not owed when the latter is aware of and appré- 
ciâtes those dangers. And it may be assumed that the employer is 
not chargeable with négligence in failing to give warning where 
any fair-minded person, situated as he was when the direction for 
doing the work was given, would hâve concluded that the employé 
-was informed of and appreciated the danger to which he would be 
exposed, and, further, that misleading conduct or statements of the 
employé may constitute a sufficient basis for such a conclusion. 

[3] But where évidence adduced tends to show that the circum- 
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stances attending the assignment by the employer to the employé of 
the dangerous task in which the latter was engaged when he was 
huit were sUch that fair-minded persons, situated as the employer 
was, might hâve drawn différent conclusions as to the employé's 
knowledge and appréciation, or lack of knowledge and appréciation, 
qf the dangers incident to the performance of the task, it is not with- 
in the province of the court to draw the inference Of négligence, or 
the absence of it, on the part of the employer in making the assign- 
ment without giving warning of the danger. Casey-Hedges Co. v. 
Oliphant, 228 Fed. 636, 143 C. C. A. 158. 

[4] Was the undisputed évidence such as to show that any fair- 
minded person, in the situation of the employer's représentative, Ellis, 
when he directed the plaintiff to do the blasting, must hâve concluded 
or assumed that the latter needed no warning, because he already 
was aware of the danger of the work he undertook to do ? A finding 
that Ellis justifiably so concluded or assumed must hâve been based 
upon the évidence of the fact, presumably known to him, of the plain- 
tiff's former participation in blasting work, or upon that to the effect 
that, when it was suggested to the plaintiff that he undeftake the 
work he was engaged in when he was hurt, he said he thought he 
could do it. We discover nothing in the évidence to préclude a find- 
ing that the danger arising from the proximity to a lighted fuse of 
dynamite caps other than the one with référence to which the fuse 
was placed and lighted was one that may not hâve been disclosed to 
an inexperienced person engaged in blasting opérations as carried on 
when the plaintiff previously had taken part in such work, as the use 
of the battery on that occasion dispensed with the necessity of any 
one being near the fuse when it was lighted, with the resuit that there 
was a lack of opportunity to observe that caps near to, but not con- 
nected with, the fuse were liable to be exploded by sparks emitted 
therefrom. And certainly there was no necessary inconsistency be- 
tween the plaintiff being ignorant of the danger mentioned and his 
thinking that he could do the work suggested. It is not deemed 
necessary to say more of the évidence than that we think it was such 
as not to exclude inferences that the plaintiff was unaware of the 
dangers to which he exposed himself, and that there was a négligent 
failure to warn him of the danger and of the necessity of caution in 
having dynamite caps other than the one to which the fuse was at- 
tached far enough away to prevent their being exploded by sparks 
from the lighted fuse. The évidence as a whole made the question 
of the defendant's négligence as charged one proper to be submitted. 
to the jury under appropriate instructions. 

[5] The évidence as to what Houghton said to the plaintiff about 
the latter carrying the dynamite caps around with him was not nec- 
essarily inconsistent with a conclusion that the plaintiff was not guilty 
of contributory négligence in having some other caps near by when 
he lighted the fuse attached to the one to be set off. A finding that 
that statement was not enough to bring home to the plaintiff an ap- 
préciation of the danger and of the necessity of taking the précau- 
tion of having caps not intended to be exploded beyond the reach 
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of sparks from the lighted fuse could not well be regarded as being 
so arbitrary and in the teeth of undisputed évidence as not to be per- 
raissible. 

The conclusion is that it was error to take the case from the jury 
by granting the defendant's motion for a directed verdict. 

The judgment is reversed. 



Lui HIP CHIN V. PLUMMER, Chinese Immigrant Inspecter. 

Ex parte LUI HIP CHIN. 

(Circuit Court o( Appeals, Nlnth Circuit. January 8, 1917.) 

No. 2841. 

1. Aliens ®=>2,3(2) — Chinese Pebsons — Déportation — MERCHANTa. 

That a Cliinese person admitted to the United States as a mercliant 

subscqufntly becomes a latiorer is not in itself ground for his déportation. 

[Ed. Note.— For other cases, see AUens, Cent. Dig. § 7T; Dec. Dlg. 

<S=23(2).] 

2. Aliens ig=>32(8)^CHiNESE Persons — Déportation. 

Where a Chinese person admitted on certificate as a merchant Imme- 
diately engages in employment as a laborer, that tact has strong rétro- 
active bearing as évidence tliat he entered with intent to become a la- 
borer. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig. 
<3=3.i2(8M 

?>. Aliexs ^=>l{2(o) — CiiiNESE Persons— DEPORTATION — Notice. 

Wiiere it is souglit to déport a Chinese person wlio entered as a 
meroliant on the ground that he had later become a laborer, lie is entitled, 
If fraud or misrepresentatlons in securlng his entry are relied on, to be 
so advised. . 

[lOd. Note. — For other cases, see Aliens, Dec. Dig. (®=532(3).] 

4. Aliens ©=32(8) — Chinese Pebsons — Déportation — Suspicion. 

Appellant, a Chinese person, who entered the United States as a mer- 
chant, was arrested on a charge that lie was found in the United States 
In violation of Chinese Exclusion Act May 6, 1882, c. 126, § 6, 22 Stat. 60, 
as aniended by Act July 5, 1884, c. 220, 23 Stat. 116 (Corap. St. 1913, § 
4203), as having secured admission under the section but since having be- 
come a laborer. When arrested, he was visiting his brother, and asslst- 
ing in the latter's restaurant business ; but there was no showlng that 
he received compensation, and appellant asserted that it was gratultous, 
and that he was Investigatlng business opportunltles. Hcld that, whlle 
the évidence might ralse a suspicion that appellant had entered the coun- 
try as a merchant Intendiug to become a laborer, such suspicion was not 
sufflcient to warrant his déportation. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84 ; Dec. Dig. 
ig=>32(8).] 

Appeal from the District Court of the United States for the South- 
ern Kvision of the District of Idaho; Frank S. Dietrich, Judge. 

In the matter of the apphcation of Lui Hip Chin, an alien, for a 
writ of habeas corpus against Lorenzo T. Plummer, Chinese Immigrant 
Inspector in Charge at Helena, Montana. From a judgment denying 

Ê=3For other cases see same toplo & KBY-NUMBER in aU Key-Numbered Dlgesls & Indexes 
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the writ, applicant appeals. Reversed, and appliçant ordered dîs- 
charged. 

The appellant, a Chlnese merchant of Canton, China, entered the United 
States on Septeinber 30, 1915, at the port of San Francisco. He exhibited to 
the immigration authorities certain credentials and a draft drawn by a 
Canton bank on a bank in San Francisco for the sum of $1,000. He wus per- 
mitted to land as a merchant, and received the usual certiflcate of identity. 
He remained at San Francisco about two months, and then went to Mountain 
Home, Idaho. He had been there about two months, when he was arrested 
upon proceedings which resulted in an order for his déportation. He there- 
upon flled in the court ttelow a pétition for a writ of habeas corpus, alleg- 
ing that he had been duly admitted to the United States as a merchant, that 
the summary hearing which was had before the Chinese immigration inspecter 
was not conducted according to law and the rules and régulations of the De- 
partment of Labor of the United States, that the same was unfair and unjust, 
and that the petitioner had been summarlly and arbitrarily deprived of his 
liberty, that the immigration inspecter had grossly abused the discrétion 
vested in him by law and the rules and régulations of the department, and 
that the évidence at said hearing was incompétent to prove that the petition- 
er had become a laborer since his arrivai in the United States. B'rom the or- 
der of the court below denying a writ, the petitioner brings this appeal. 

The warrant on which the appellant was arrested charged him with being 
a Chinese laborer not in the possession of a certiflcate of résidence, and charg- 
ea that he was found in the United States in violation of section 6 of the 
Chinese Exclusion Act of July 5, 1884, "having secured admission under said 
section, but having become a laborer since admission." The warrant for dé- 
portation found the appellant to be in the United States In violation of law, 
foUowing preclsely the language of the charge in the warrant for arrest. 

P. E. Cavaney, of Boise, Idaho, for appellant. 
J. L. McClear, U. S. Atty., and John R. Smead, Asst. U. S. Atty., 
both of Boise, Idaho, for appellee. 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above), [1,2] 
The évidence that the appellant had performed labor in the United 
States consisted in testimony that he had, while staying in Mountain 
Home, worked in the restaurant of his brother, whom he was visiting 
at that place. He denied that he had received pay for his work, and 
there was no évidence to the contrary. He admitted that his brother 
had sent him money to pay his fare to Moimtain Home, but he also 
testified that he had a $500 interest in Fah Wah Company, Dupont 
Street, San Francisco, and that he was in Idaho "investigating busi- 
ness locations." The fact that one who has been admitted into the 
United States as a merchant subsequently becomes a laborer is not 
in itself ground for his déportation. In re Yew Bing Hi (D. C.) 128 
Fed. 319; United States v. Léo Won Tong (D. C.) 132 Fed. 190; 
United States v. Foo Duck, 172 Fed. 856, 97 C. C. A. 204; United 
States V. Hom Lin (D. C.) 214 Fed. 456; Lew Ling Chong v. United 
States, 222 Fed. 195, 137 C. C. A. 635 ; United States v. Fong Hong 
(D. C.) 233 Fed. 168; United States v. Lee You Wing, 211 Fed. 939, 
128 C. C. A. 437. But if one who has been admitted on certiflcate 
as a merchant immediately on his arrivai proceeds to engage in and con- 
tinues in employmeht as a laborer, that fact has a strong rétroactive 
bearing as évidence of the intent with which he came. Ong Seen v^ 
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Burnett, 232 Fed. 850, 147 C. C. A. 44; United States v. Yong Yew (D. 
C.) 83 Fed. 832 ; Chain Chio Fong v. United States, 133 Fed. 154, 
66 C. C. A. 220; Cheung Him Nin v. United States, 133 Fed. 391, 
66 C. C. A. 453. 

[3, 4] There was no charge that the appellant entered the United 
States with the intention of becoming a laborer, or that he procured 
his certificate as a merchant by means of fraud or misrepresentation. 
If such fraud or misrepresentation was intended to be relied upon 
as the ground of his déportation, he was entitled to be advised of it. 
Nor is there anything in the record, aside from the service which he 
rendered to his brother in Idaho, to suggest that he secured admis- 
sion to the United States fraudulently, or that he was not a bona 
fide merchant when he entered, except the casual statement, found in 
the mémorandum décision of the court below, that certain évidence in 
the case "créâtes a suspicion, to say the least, that the claim that he 
intended to engage in the mercantile business was a pretension only." 
But suspicion is not sufficient to justify déportation on the ground 
that admission was fraudulently obtained. Ong Chew Lung v. Bur- 
nett, 232 Fed. 853, 147 C. C. A. 47. The appellant was possessed of 
a merchant's certificate duly issued. As the Suprême Court observed 
in Liu Hop Fong v. United States, 209 U. S. 453, 28 Sup. Ct. 576, 
52 L. Ed. 888, the certificate "certainly ought to be entitled to some 
weight." The court f urther said : 

"While this certificate may be overcome by proper évidence and may not 
hâve the effect of a judicial détermination, yet being made in confonnity to 
the treaty, and upon it the Chinaman having been duly admitted to a rési- 
dence in this country, he cannot be deported, as in this case, because of wrong- 
fully entering the United States upon a fraudulent certificate, unless there is 
some compétent évidence to overcome the légal effect of the certificate." 

In United States v. Hom Um (D. C.) 214 Fed. 456, 463, the court, 
following the décision in the Liu Hop Fong Case, said: 

"The décision of his rlght to enter was presumptlvely correct, and, unless 
the United States shovi's persuasively to the contrary, the mère certificate of 
admission is suflScient." 

In Ex parte Wong Yee Toon (D. C.) 227 Fed. 247, 251, the court 
said: 

"Such a certificate imports at least prima facle verlty. It cannot be treated 
as if It had never existed. Some évidence must he produced to justify the im- 
migrant officiais denying to it its usual and appropriate effect." 

In Wong Yee Toon v. Stump, 233 Fed. 194, 196, 147 C. C. A. 200, 
the court said: 

"After the certificate is Issued, it is our vievy that the burden is cast upon 
the government, in case a proceeding is Instituted to attack it, to show by tes- 
timony which the law recognizes as évidence that It should be annulled be- 
fore an order for déportation is warranted. * * * It is the privilège of 
the immigration authorlties to prove, if they can, that the certificate is In- 
valid, and that its issue was procured by fraud ; but they are not permitted 
to treat it as a nullity upon mère suspicion and conjecture." 

In McDonald v. Siu Tak Sam, 225 Fed. 710, 140 C. C. A. 584, the 
court said: 



766 288 FEDERAL BBPOBTEB 

"The appellee vvas regularly admitted on certiflcate as a Chlnese merchant. 
He liad; $1,000 on lus arrivai, and reeeived from China some time later a re- 
uiittance of 'an additional $1,000, and at the time of his arrest still had about 
$1,,300 to $1,400. He had continued to seek, and was seeking at the time of 
his arrest, a place to locate as a merchant. He admitted that he was engaged 
in ironing some of his own clothing in the laundry of hla cousin at Hibbing at 
the time of his arrest. Acceptihg the ex parte aftidavits of Williams, MitcheU, 
and Johnson for ail that can be claimed for them, they add notblng to his 
admissions, cxcept that Williams says there was a pile of freshly ironed 
shlrts on the table, where appellee was standing with Iron in hand, when he 
entered the laundry, and that he was dressed as if he were engaged in that 
sort of work. This évidence falls far short of establishing that api^ellee was 
at that time engaged as a laborer, especlally so when taken In connection with 
thè other testimony in the case." 

In United States v. Yee Quong Yuen, 191 Fed. 28, 111 C. C. A. 500, 
the court said: 

"The worst of his offending was that he worked for his board at a laundry 
fOr a , few months prior to his arrest, and while he and his f ather were at- 
tempting to find a new business for him. This state of facts. in our opinion, 
discloses no abandonment of the father's status, or no voluntary adoption 
of any new status by the son." 

A careful considération of the record, not for the purpose of weigh- 
ing the . évidence, but for the purpose of ascertaining whether the 
Secretary of L,abor had jurisdiction to order the deportationj leads 
to the conclusion that there is no évidence upon which, as a matter of 
law, déportation can be based, and that the conclusion that the appel- 
lant obtained a merchant's certificate f raudulently rests only upon sus- 
picion and conjecture. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to discharge the appellant. 



TURNER V. WELLS et al. 

(Circuit Court of Appeals, Ninth Circuit. January 8, 1917. Rehearing Denled 

February 13, 1917.) 

No. 2798. 

1. Mines and Minerals <g=>38(17) — Action to Détermine and Establisii 

■BiGHTS — Location by Grubstaked Prospectob — Evidence. 

Déclaration of W., a prospector, grubstaked by plalntifC, and accom- 
panied by B., grubstaked by his mother, that "we discovered and located" 
claims, is Insutficient to show that any of the claims located in the names 
of B. and his mother were discovered and located by W. ; not being incon- 
sistent with his having merely assisted B. in locating them. 

[Ed. Note. — For other cases, see Mines and Minerais. Cent. Dlg. | 103 ; 
Dec. Dlg. <S=338(17).] 

2. Mines AND MiNERALs i®=»99(3) — Grubstaked Prospector — Location by 

Person Accompanying. 

That W., a prospector grubstaked by plaintifl, was accompanled by B., 
grubstaked by his mother, and having an agreement with W. that he 
should share with W. in any locations made under W.'s grubstake con- 
tract, but having no contract with plaintifl!, did not prevent B. locating, 

<g=5For other cases see same topie & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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free of any right of plalntlff, claims discovered by him, though he was 
assisted by W. in maklng Ibe locations. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 224; 
»ec. Dig. <S=99(a).] 

Ross, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the North- 
ern IMvision of the Southern District of California; Benjamin F. 
Bledsoe, Judge. 

Suit by T. F. Turner against Kate J. Wells and another. From an 
adverse decree, plaintiff appeals. Affirmed. 

This is a suit to recover a two-thirds interest In certain mlning claims al- 
leged to hâve been located nnder a grubstake contract. The complaint al- 
légea that In March, 1907, the plaintiff, J. F. Creel, and A. W. Wells entered 
into a contract, under the ternis of which the plaintiff and Creel did fumish 
Wells a prospectlng outfit, consisting of a team of mules, wagon, a mlning 
outfit, tools, supplies, provisions, and money, and Wells agreed to fumish his 
time and labor in prospectlng for Iodes and minerai deposits, and to locate 
and record the same in the names of the three parties as equal owners, and 
that in carrying ont said contract Wells dld locate certain deslgnated mlning 
claims, upon ail of which Wells made the discoveries and wrote the loca- 
tion notices and performed ail the preliminary acts of location; that Kate 
J. Wells, the appellee, was the wife of A. W. Wells, and Burgess Roblnson 
and Harold E. Robinson were her sons, and they were ail aware of the grub- 
stake contract ; that in pursuance of a conspiracy entered into between A. W. 
Wells and Mrs. Wells and her sons, for the purpose of defrauding the plain- 
tiff and Creel of thelr rights under the contract, ail sald locations were made 
in the names of Mrs. Wells and her sons, but that this was not known to the 
plaintiff or Creel until February, 1912, when Wells disclosed the facts to 
them ; that, immediately after ascertaining the facts, the plaintiff, having re- 
ceived an assignment of Creel's interest to himself, brought the suit. The 
complaint alleged that Kate J. Wells has extracted large quantifies of minerai 
from said claims, to the value of $100,000, and the prayer was that the plain- 
tiff be decreed to own an undlvided two-thirds interest in the said claims, 
that the défendants other than Kate J. Wells be required to state their re- 
spective claims or demands to the mining claims, and that Kate J. Wells be 
required to account for the plaintiff's share of the profits and proceeds of min- 
erais extracted from the mines. The answer of Kate J. Wells and the Iron- 
sldes Mining Réduction & Leasing Company denied knowledge of the grub- 
stake contract, and denied that the claims located in the name of Kate J. 
Wells or Mrs. A. W. Wells and her sons, or any of them, were discovered or 
located by said A. W. Wells, or that he wrote the location notices thereof, 
or performed any of the preliminary acts of location, or had the location 
notices filed of record, and denied any conspiracy or fraud upon the part of 
Mrs. Wells and her sons, but alleged that ail of said mining claims were dis- 
covered and located by Burgess Robinson. The court below, upon the plead- 
ings and the évidence, found that the mines were located by Burgess Robin- 
son, that he was not acting under any grubstake agreement with the plain- 
tiff and Creel, and that the fact that he was in company with A. W. Wells 
would give the grubstakers no interest in the claims so located. 

William B. Ogden and Ralph E. Esteb, both of Los Angeles, Cal., 
for appellant. 

S. E. Vermilyea and S. L,. Carpenter, both of Los Angeles, Cal., for 
appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). There 
are certain facts that are well established by the évidence. First, it 
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is shown, and it is not disputed, that the appellant and Creel entered 
into a grubstake contract with A. W. Wells ; that Wells stated that 
he did not wish to go into the mountains alone; and that he wished 
to take Burgess Robinson, his stepson, with him. For the reason that 
Burgess was then a minor, the plaintiff and Creel did not include him 
in the grubstake contract, but it was agreed that Wells was to take 
Burgess with him oh his own account, and to settle with Burgess out 
of his profits in the grubstake contract. Creel and Wells were to 
share equally, one-third each. Second, it is shown that ail the claims 
in controversy were located in June, july, and August, in 1907, and 
ail of the location certificates, with the exception of two — that of the 
Iron Max and that of the Golden Rule No. 1 — were witnessed by A. 
W. Wells and were recorded at the request of A. W. Wells. The 
Iron Max claim was located in the name of Mrs. Wells' two sons. The 
Beveridge Bell claim and the Kate J. claim were located in the names 
of Mrs. Kate J. Wells and Burgess. The Catch-em-Mac claim, the 
Garnet Factor claim, the Golden Rule No. 1 claim, the Golden Rule 
No. 2, the Golden Rule No. 3, the Grand View claim, the Ironsides 
claim, and Protection No. 1 claim, were ail located in the name of 
Mrs. A. W. Wells and Burgess. Burgess died in 1908, and A. W. 
Wells died in September, 1914. 

The appellee Kate J. Wells testifiied that she and her son Burgess 
were in the mining district in which the claims were located, in 1906 
and prior thereto, and that in 1902 she first observed the ground now 
known as the Ironsides claim, at which time also Burgess was with 
her ; that in the spring of 1907 she f urnished supplies to Burgess, ag- 
gregating some $340, consisting of money and an outfit of tents, stove, 
drills, hammers, picks, and everything pertaining to a mining outfit, 
to go into the district where the claims involved are situated, for the 
purpose of locating claims; that Burgess wrote her that Wells had 
told him to go with him ; that she wrote back and told him to hâve 
nothing to do with Wells, and not to go with him, and warned him 
"not to hâve anything to do with the nian" ; that Burgess was to do 
work on certain mining claims not involved in this suit, and also to 
locate the Ironsides claim, the name of v/hich had been selected by 
her when she was upon the ground. She further testified that, dur- 
ing the spring and summer of 1907, she never at any time had any 
conversation or communication with Wells, with regard to his locat- 
ing claims in her name, and never at any time asked him to locate any 
claims for her, and that at that time she was not on friendly terms 
with Wells. 

Taking the whole of the testimony as to the relation of Burgess to 
the locations made in the summer of 1907 to be true, it shows that he 
was acting in a dual capacity ; that, while he was accompanying Wells 
under an agreement with him by which he was to share with Wells in 
any locations made under the latter's grubstake contract, he was also 
acting on behalf of his mother, and with the aid of supplies and out- 
fit f urnished by her; and that he had no contractual relation what- 
ever with the appellant and Creel. We hâve to inquire, therefore, 
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what évidence there is to show that the claims in controversy were 
located by Wells on behalf of himself and the plaintifï and Creel, and 
that they were not located by Burgess on behalf of his mother ànd 
himself. 

As determinative of this question, the appellant relies upon a letter 
written by Wells to the appellant on February 11, 1912. In that let- 
ter, after reciting the grubstake contract and the relation of Burgess 
thereto, the writer narrated what he and Burgess did. He wrote that, 
in the White Mountains, "we discovered and located" in the name of 
the appellant, Creel, and Wells, certain claims, seven in numbêr (claims 
not involved in the présent controversy) ; that on certain dates desig- 
nated "we discovered and located" the claims in controversy; that 
some time in August Mrs. Wells came to their camp, and was présent 
at the time of the location of the Kate J. claim ; "that ail claims were 
located in the names of Kate J. Wells and Burgess Robinson, my 
name not appearing on any of them ; and that, in every instance where 
the name appears as Mrs. A. W. Wells, I personally wrote the loca- 
tion notice myself." Wells proceeded to state that his letter was writ- 
ten only "with the intent and purpose of putting you in a proper posi- 
tion to secure your rights under the agreement on the hill, to which so 
far you hâve been wrongfuUy detained," and that he would at any time 
make oath that every word he had written is true, and would appear 
in any court to testify to the same. It appears, however, that prior 
to writing that letter, Wells had written a letter to one Wilson, stat- 
ing that he had paid for Burgess' share of the provisions "out of my 
own money. He located some very valuable claims, as I will tell later 
on. The first claim he located he put his name and mine as locators. 
Then I thought there might be complication with the parties who 
grubstaked me, and I told him to put my wife's name on the location 
in place of mine, and the balance of the claims were located in his 
name and the name of Mrs. A. W. Wells, so my name does not ap- 
pear on any of the location notices." 

[1, 2J Passing by the question whether or not Wells' letter to the 
appellant was admissible in évidence, and accepting it as évidence of 
ail that it contains, we think it falls short of showing that Wells lo- 
cated any of the claims in controversy. There can be no question but 
that Burgess, supplied as he was with provisions and outfit by his 
rnother, and acting under her directions, was free, so far as any ob- 
ligation to Creel and the appellant was concerned, to make locations 
in his own and his mother's name, and it is not inconsistent with the 
record to in fer that ail the claims in controversy were thus discovered 
and located by him. Wells' letter to the appellant seems to hâve been 
written in the belief that ail locations made Ijy him or by Burgess were 
necessarily subject to the grubstake contract,'and that belief, we think, 
accounts for his assumption that the appellant and Creel had been 
wronged. His statement that "we discovered and locateid" the claims 
is not inconsistent with the theory that he assisted Burgess in locating 
them. The fact that he did so assist Burgess, and wrote the location 
notices and witnessed and recorded the same, did not of itself sub- 
ject the locations to the appellant's grubstake contract. We consider 
238 F.— 49 
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the évidence insufficient to establish any interest of the appellant in 
the mining claims in controversy. 
The decree of the court below is affirmed. 

ROSS, Circuit Judge, dissenting. 



DELAWAKB, L. & W. R. CO. v. DONAHUE. 
(Circuit Court of Appeals, Second Circuit. December 13, 1916.) 

No. 101. 

1. Cabeiebs <&=»284(2) — Oaebiage of Passengebs — Deceee of Court — Mali- 

cious acts. 

While carriers of passengers are bound to exercise due care, from ordi- 
nary to the highest possible degree according to circumstances, they are 
not held to tlie highest degree of câre to provide agalnst malicious or 
criminal interférence with their apparatus by strangers. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1128-1130, 1132, 
1134, 1135, 1173 ; Dec. Dig. <S=a284(2).] 

2. Cabbibbs ®=>320(22) — Injubies to Passenqeb — Evidence — Négligence. 

Where a wltness for the carrier testifled that he opened a switch and 
set the lamp so that it showed safety, whlch testimony, if standing alone, 
would requlre a directed verdict for défendant in an action by a passen- 
ger for injuries resulting from the deraillng of the train at the switch, 
but a wltness for plaintiff testifled that he examlned the switch lamp 
immediately after the accident and found it was not burning, the court 
was justifled in submitting the issue of the carrier's négligence to jury. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1216, 1318; 
Dec. Dig. ®=320(22).] 

3. Cabbiebs ©=5320(22) — Casbiage of Passengebs — Question foe Juet — Use 

OP Switch. 

In an action for injuries to a passenger caused by the deraUing of a 
train at an open switch whlch défendant claimed was opened maliciously, 
where there was évidence of the existence of a switch stand whlch auto- 
matically slgnaled if it was Interfered with, but no testimony that such a 
stand was in use on branch Unes slmilar to one on whlch the accident 
occurred, while défendant called expert wltnesses to testify to the con- 
trary, it was error to submlt to the jury the question whether it was nég- 
ligence for the carrier not to use such a stand, sinee such Issue was one 
for rallroad experts, not one whlch the ordinary juror was compétent to 
détermine from hls own knowledge or expérience. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1216, 1318; 
Dec. Dig. <g=>320(22).] 

In Error to the District Court of the United States for Southern Dis- 
trict of New York. 

Action by Elsie Donahue, an infant, by Thomas Donahue, her guard- 
ian ad litem, against the Delaware, Lackawanna & Western Railroad 
Company, judgment for plaintiff, and défendant brings error. Re- 
versed. 

F. W. Thomson and W. S. Jenney, both of New York City, for 
plaintiff in error. 

Edward J. McCrossin, of New York City, for défendant in error. 
Before COXE, WARP, and HOUGH, Circuit Judges. 

®s»For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digbsts & Indexes 
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WARD, Circuit Judge. This is an action by a passenger to recover 
damages for personal injuries resulting from the defendant's train 
running off the main track on an open switch to a siding, where it was 
derailed and wrecked. The accident happened October 17, 1914, about 
5 :50 p. m., on the Syracuse Division of the defendant's road, where 
there was but a single track over which there was comparatïvely little 
traffic. Both the engineer and fireman were killed, so that no testimony 
could be obtained from them. The jurj' gave a verdict for $10,000 for 
the plaintiff, to the judgment entered on which this writ of error is 
taken. 

The apparatus controlling the switch in question was as follows: 
There was a vertical standard on the side of the track the lower end 
of which rested in a lock cavity, where it was held by a spring. The 
standard could not be turned until it had been lifted out of the cavity 
against the pressure of this spring by a foot lever. On the standard 
was a tàrget consisting of two métal shields at right angles to each 
other, both sides of one being painted white, the safety signal, and of 
the other red, the danger signal. Above this target was an oil lamp 
with four glass eyes, two showing green for safety, corresponding with 
the white blades of the target, and two red for danger, corresponding 
with the red blades of the target. The standard after being lifted from 
the foot lock could be turned one-quarter of a circle by another lever ; 
the efïect being to change the color of the blades and of the lamp from 
safety to danger, or vice versa, showing up and down the track. 

In addition to this, there was also at the side of the track a boit 
lock operated by a lever which clamped the switch point tightly to the 
main rail when the switch was closed. 

Both the lever on the switch stand and the lever on the boit lock were 
kept immovable by padlocks, so that the switch could not be chsînged 
until both locks had been opened. There is a stretch of straight 
level track of over half a mile on each side of the switch. In order to 
open the switch, if it is closed, the padlocks must be unlocked, then the 
boit lock lever must push the clamp out from the switch point, then 
the standard of the switch stand must be raised out of the foot lock by 
the foot lever, then the standard must be turned one-quarter of a cir- 
cle by the other lever, and finally dropped back again into the foot lock. 

The défense is that an insane boy, out of a désire to revenge himself 
on a brakeman who had put him off a train, broke both padlocks, open- 
ed the switch, and changed the lamp so as to show the safety color 
green up and down the track. This boy Campbell, who had been con- 
victed of murder in the first degree and afterwards committed to the 
New York Asylum for Insane Criminals, was called by the défendant 
and testified that he did ail thèse things and changed the lamp so that, 
although the switch was open, it showed the safety signal up and down 
the main track. 

The plaintiff's witness Casey testified that he examined the lamp 
immediately after the accident and found that it was not burning. 

[ 1 ] Although carriers of passengers are bound to exercise care from 
ordinary to the highest possible degree, according to circumstances, 
they are not held to the highest degree of care to provide against mali- 
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cious or crimînal interférence with their apparatus by strangers. Fred- 
ericks v. Northern Central R. Ce, 157 Pa. St. 103, 27 Atl. 689, 22 h. 
R. A. 306. 

[2] If CampbeH's explanation of the accident had been the only one 
in the case, a verdict should hâve been directed for the défendant. 
Casey's testimony, however, raised a question of the defendant's nég- 
ligence which justified the court in submitting the case to the jury. 
However, we think exceptions were taken to the charge which require 
a new trial. 

[3] The plaintiff offered proof that there is a standard switch stand 
which, as soon as the switch is touched, gives an additional electric 
automatic caution signal at a point some distance beyond the switch 
itself ; for instance, if there were a block system on the road, into the 
next block. This testimony could only be made relevant or material if 
followed by proof that such a switch was commonly used by railroad 
companies on similar stretches of track in similar country with similar 
traffic. No such proof was oflfered by the plaintiflf, and the défendant 
called witnesses to the contrary. 

The court charged: 

"The plaintiff says the défendant should hâve had a block System; that 
such a System would hâve lessened the chances of tampering with signais so 
as to leave a green light showing north and south when the switch was open. 
If that is so, you are to eonsider whether such a block System was reasonably 
necessary in the exercise of the care required. 

"You are to remember that thls was a single-track road, that the switch 
used was a standard switch, that many of the switches in the country do not 
hâve caution Ughts ahead and are not a part of a block system, and It Is ex- 
pensive to Install them. It may not be reasonable or possible to install such 
a System on a small branch road, nor possible or reasonable to put in such 
Systems everywhere at once. In vlew of the slze of the trafflc of the branch 
road, the expense of ail the conditions, It Is for you to détermine whether It 
was négligence on the part of the défendant not to hâve installed a différent 
switch, or whether, if one had been Installed, it would hâve prevented the 
derailing of the train by Campbell, if you flnd he dld It. If you find he derail- 
ed the train and the switch Installed was a proper one, under ail the circum- 
stances, or even if not a proper one, that the présence of the caution light 
would not hâve prevented the Injury, then you are to find for the défendant. 
If, on the other hand, you flnd that the défendant should hâve Installed, in 
the exercise of proper care, a caution signal, and that had it done so it would 
hâve prevented the Injury, then you must flnd for the plaintiff, If you flnd 
that the plaintiff was injured." 

The défendant excepted to the submission of thèse questions to the 
jury. Whether an additional automatic distance signal should hâve 
been installed by the défendant was a question for railroad experts. 
It was not a subject which the ordinary juror was compétent to déter- 
mine from his own knowledge or expérience. It would be easy for a 
jury in every case to conceive of something that might hâve been done 
to make the situation safer. But the measure of the railroad company's 
duty is good railroad practice, and not any and every précaution which 
a jury may think would hâve prevented the accident. Ail the testimony 
on the subject being that on such a track as the one in question it was 
not customary to use this additional distance signal, the question wheth- 



IN EE MENZIN 773 

er or not the défendant was négligent in not using it should not hâve 
been submitted to the jury. New York Central R. Co. v. Banker, 224 
Fed. 351, 355, 140 C. C. A. 37. 
The judginent is reversed. 



In re MENZIN. 

In re LEWIS FRAKK & SONS. 

(Circuit Court of Appeals, Second Circuit. December 12, 1010.) 

No. 89. 
L Bankbuptct iS=>405 — DiscnABou — Opposition — "Parties in Intebest" — 

"LiQUIDATED." 

Where petitioners' clalm bas been approved, admltted by tbe lianl;rupt, 
objected to by no one, and aliowed by the référée, It should be regardod as 
"llquldated" withln liankr. Act July 1, 1S08, e. 541, § .57, 30 St.it. 5li0 
(Comp. St. 191.S, g 9641), relating to proof of clalms; and so i)etitloners 
are "parties in Intcrest" within section 14 (Comp. St. 1913, S OÔUS), uuU 
as such are entitled to oppose the baukrupt's discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 70î>-711: 
Dec. Dlg. ®=>405. 

For other définitions, see Words and Phrases, First and Second Séries 
Xnterest; Llquldated.] 

2. Bankbdptcy <S=>426(1) — Dischaboe — Debts Discharoed. 

Under Bankr. Act, S 17 (2) (Comp. St. 1913, § 9(301), deelarlng thnt b 
discharge in bankruptcy shall not release the bankrupt from liabilities 
for obtaining property by false prêteuses, a clalm for obtaining property 
by false prêteuses, though proven agalnst the bankrupt's estate, is noi 
barred by hls dlseharge. 

[Ed. Note. — For other cases, see Bankruptcy, C!ent. Dlg. §§ 787, 792; 
Dec. Dlg. <S=»426(1).] 

8. BANKBUPTCr ig=s405 — Proof of Claim — Effect. 

A créditer, whose clalm was based on the obtaining of goods under false 
prêteuses, may, havlng proven hls clalm in bankruptcy, oppose the bank- 
rupt's discharge, uotwlthstandlng the Institution of a suit on the clalm In 
the State courts ; the clalm not being one dlschargeable In bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. SI 709-711; 
Dec. Dlg. <S=>405.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the bankruptcy of Abraham Menzin. Pétition by 
Lewis Frank & Sons to revise an order of the District Court (233 
Fed. 333) staying petitioners from proceeding under their spécifica- 
tions filed in opposition to the bankrupt's discharge, unless they dis- 
continue an action brought by them against the state court. Order 
reversed. 

Isidor Sachs, of New York City, for bankrupt. 
Harry L. Herzog, of New York City, for petitioner. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

«zisFor otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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WARD, Circuit Judge. This is a pétition to revise an order of 
the District Court staying the petitioners f mm proceeding under their 
spécifications filed in opposition to the bankrupt's discharge, unless 
within five days from the entry thereof they discontinue an action 
brought by them against the bankrupt in the Municipal Court of the 
City of New York, Borough of Manhattan, Ninth District. 

November 10, 1914, Abraham Menzin was adjudicated a bankrupt, 
and he scheduled Lewis Frank & Sons, the petitioners, in his Schedule 
A(3), as merchandise creditors in the sum of $545.75. 

February 4, 1915, at the first meeting of creditors, Frank & Sons 
filed proof of their claim in the sum of $545.75, stating at the same 
time that it was for goods obtained from them by the bankrupt upon 
false and f raudulent représentations. The claim was allowéd by 
the référée. 

October 22d the bankrupt applied for a discharge, and Frank & 
Sons filed spécifications in opposition under section 14b(3). 

December 14th, Frank & Sons brought an action against the bank- 
rupt in one of the Municipal Courts of New York City to recover 
$499.92 as damages sustained by them as the resuit of his obtaining 
the goods in question on crédit by fraudulent représentations. 

May 8, 1916, the bankrupt applied for an order staying Frank & 
Sons from proceeding under their spécifications in opposition to his 
discharge. 

[1] The petitioners' claim for $545.75 has been proved, admitted 
by the bankrupt, objected to by iio one, allowed by the référée, and 
not reconsidered on motion of the trustée. It should certainly be 
regarded as "liquidated" under section 57 of the Bankruptcy Act, and, 
if so, the petitioners are a "party in interest" entitled to oppose the 
bankrupt's discharge under section 14. 

[2] If the indebTedness to the petitioners was incurred in obtain'- 
ing property from them by false pretenses, it will not be affected by 
thç discharge as provided in section 17(2). 

The District Judge said in his opinion that the petitioners' coun- 
sel admitted at the hearing that their claim was unliquidated and as 
a conséquence not provable. Therefore he held that they had elected 
not to prove their claim in contract in the bankruptcy proceedings, 
but to bring suit in the state court in tort on the ground that it was 
not dischargeable, and therefore they were not a "party in interest" 
entitled to oppose the discharge. Counsel says that the court mis- 
understood him, and the record satisfies us that this must hâve beeh 
the case, Therefore we need express no opinion on the question 
decided by the lower court. 

[3] We are quite clear that the petitioners may proceed with their 
suit in the state court in tort notwithstanding that they first proved 
their claims in bankruptcy on contract. In Friend v. Talcott, 228 
U. S. 27, 33 Sup. Ct. 505, 57 L. Ed. 718, the Suprême Court held 
that a creditor who had unsuccessfully opposed a composition and 
discharge in bankruptcy, and who had accepted his dividend there- 
under, might still sue for the balance of his claim in the state court, 
on the ground that the indebtedness was fraudulently contracted and 
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therefore excepted by the act from the opération of the discharge. 
In reply to the argument that, having proved his claim on contract 
in bankruptcy, the creditor had elected between inconsistent remédies 
and waived his right to sue for the balance in tort in the state courts, 
Mr. Chief justice White said, at page 38 of 228 U. S., at page 507 
of 33 Sup. Ct. [57 L. Ed. 718] : 

"This being the case, It is urged that an élection and walver resulted from 
the act of the debtor In provlng his claim as on contract and thus taktng ad- 
vantage of the bankruptcy proceedlngs and thereby obtalnlng rlghts or bene- 
flts which he would not bave had If he had stayed out and thus saved his 
right to be freed from the opération of the discharge. But this distinction Is 
also whoUy wlthout foundatlon, Its error lies in assumlng that the right 
whlch the bankrupt act confers upon enumerated classes of debts to be exempt 
from the opération of a discharge rests upon the conception that such debts 
are exempt because they are excluded from the act and may not partlclpate 
in the distribution of assets. That is to say, the confusion lies in not distln- 
gulshing between creditors who are excluded from the bankrupt act and 
those who, although included thereln, hâve had conferred upon them the 
beneflt of an exception from the opération of the discharge. Even a auper- 
ficlal analysis of the text of the Bankruptcy Act wlU make this dear. Thus 
sections 63a and 63b (30 Stat. 562) cnumerate the debts whlch may be proved 
and whlch are therefore entitled to partlclpate in the beneflts of the act and 
are bound by its provisions, including a discharge. Section 17 (30 Stat. 550) 
enumerates the debts not affected by a discharge; that is, those exempted 
from its opération. It is apparent that the exemptions do not rest upon any 
theory of the exclusion of the créditer from the bankrupt act or of deprlva- 
tlon of right to partlclpate In the distribution, but solely on the ground that, 
although such rights are enjoyed, an exemption from the efCect of the dis- 
charge Is superadded. The text leaves no room for any other view, sinee 
the exceptions in terms are accorded to certain classes of debts which are 
provable under section 63, and therefore debts which are entitled to partlcl- 
pate in the distribution; the language being: 'A discharge in bankruptcy 
shall release a bankrupt from ail of his provable debts, except such as,' etc." 

The order staying the petitioners is reversed, with costs. 
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SCHOENBBOD v. CENTRAL TRUST CO. OF ILLINOIS. 

(Circuit Court of Appeals, Seventh Circuit. December 8, 1916. Rehearlng 
Denled January 24, 1917.) 

No. 2385, 

1. Bankeuptcy ®=166(4) — Préférences — Knowledge or Insolvency. 

Under Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 (Comp. St. 
1913, § 9644), maklng vold a transfer withln four months before the flling 
of the pétition in bankruptcy, if the bankrupt was then insolvent, and the 
transfer operated as a préférence, and the i)erson recelvlng It had reason- 
able cause to believe that it would efCect a préférence, it is not necessary 
that the creditor actually knew that the debtor was insolvent, but the préfér- 
ence Is vold if he had information sufflclent to hâve put an ordlnary busi- 
ness man on Inquiry as to facts whlch would show insolvency, and his 
failure to make such Inquiry Is no excuse. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250, 251, 256; 
Dec. Dlg. <S=>166(4).] 



ê=For other cases see same toplc & KEY-NUMBER 1d ail Key-Numbered Digests & Indexe» 
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2. Sankeuptct <g=»303(3) — Préférences — Knowledge of iNsorvENCT — Evi- 
dence. 

A créditer to whom an insolvent corporation assigiied an account on 
Sunday, two days after a judgment was reeovered agaliist it, and tlie day 
before a pétition in bankruptcy was filed, hcld ehargeable under the évi- 
dence witli facts sufficieilt to put him on Inquiry, whicli would liave dis- 
closed the insolvency. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. L>ig. § 462 ; Dec. 
Dig, <@=»303(3).] 

Mack, Circuit Judge, dlssentlng. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ilhnois. 

In the matter of the States Printing Company, bankrupt. Action 
by the Central Trust Company of Ilhnois, trustée in bankruptcy, 
against Maurice S. Schoenbrod, to set aside an assignment of an open 
account as a préférence. From a decree of the District Court, revers- 
ing the order of the référée, and granting the relief asked by the trus- 
tée, the créditer appeals. Afifirmed. 

Action by trustée In bankruptcy to set aside an assignment of an open ac- 
count of $2,359.50, executed by bankrupt to appellant on February 27, 1&15, to 
secure a past indebtedness of $4,500. The District Court reversed the order 
of the référée and granted the relief asked by trustée. 

The States Printing Company, engaged in job printing in Chicago, was de- 
clared a bankrupt upon pétition of the creditors filed March 1, 1915. At that 
time its debts aggregated $67,854.15, of which $32,664.97 were secured, and of 
the unsecured obligations $700 were for unpald taxes, and $2,838.24 for unpaid 
wages. The secured indebtedness was represented by flve chattel mortgages, 
duly recorded, covering ail the bankrupt's property. Two of the five were 
blanket mortgages, and covered everything save four linotypes. The latter 
machines were covered by a chattel mortgage to the manuifacturer. AU ac- 
count;) were assigned as fast as they arose. The business of the company 
was conducted by the reeeiver and trustée nntil it \va» sold as a going concern 
for the gross sum of $38,000. One of the unsecured creditors obtained a judg- 
ment for $2,000 against the bankrupt on February 26th. 

Appellant is the brother-ln-law of the président and manager of the bank- 
rupt. Nathan Schoenbrod, hls brother and an attorney, had an office in the 
suite occupied by bankrupt's regular attorneys. It was appellant's brother, 
and not bankrupt's regular attorney, who drew the assignment in question at 
the request of the bankrupt's manager, with whom he spoke about the judg- 
ment taken the day before. Appellant, a dentist, also residing in Chicago, 
loaned bankrupt $4,500 a little over a year previous, without taklng any note, 
and without fixing any time for payaient either for the interest or the princi- 
pal. It was for "60 or 90 days, or 4 uionths, or whenever I need the money," 
as Schoenbrod expressed it. Several requests for extension of time of payment 
were granted, and tlien deniands for payment were made; sueh demands 
growing more insistent. Créditer stated that he made a request, foUowed by 
a statement that '1 had to hâve it." Bankrupt's reply was that he "could not" 
repay it, and further time was asked, which créditer refused. A few 
weeks before the adjudication in bankruptcy, appellant was stlU more insistent. 

Schoenbrod had no distinct recollection of time, place, conversation, or 
circumstances surrounding the delivery of the assignment. In fact, he was 
not sure whether his brother or hls brother-in-law gave the assignment. No 
conversation was held between the parties at thls time, so he says. The re- 
lations between appellant and his brother-in-law, président of the bankrupt 
company, were friendly, and that between the appellant and his brother, the 
attorney who drew the assignment, were close. The familles, ail llving In Chi- 
cago, visited back and ferth. 

€=7Far otlier cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The référée In bankruptcy in his order found "that the sald Maurice S. 
Schoenbrod did not, at tlie time of the acceptance of the sald assignment, hâve 
reasonable grounds to believe that the said bankrupt was insolvent." 

Louis J. Blum, of Chicago, III., for appellant. 
E. C. Tourje, of Chicago, 111., for appellee. 

Before KOHLSTAAT, MACK, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). [11 The 
answer to the following question disposes of this case : Does the évi- 
dence justify the order of the District Judge in reversing the order 
of the référée, based on the finding quoted above ? 

In support of the referee's order it is urged that, as the référée has 
seen and heard the witnesses, his finding will not be disturbed, if sup- 
ported by crédible évidence; and it is contended that a finding "on 
reasonable grounds to believe," as used in section 60b of the Bank- 
rupt Act is a finding of fact. In re Eggert, 102 Fed. 735, 43 C. C. A. 
1. But it was not necessary for the court to find the créditer actually 
knew the bankrupt was insolvent. Nor was appellant's conclusion 
that he had no ground to believe the bankrupt was insolvent control- 
ling, if an ordinary business man with the same facts would hâve be- 
lieved the bankrupt was insolvent. Wright v. Sampter (D. C.) 152 
Fed. 196; Pratt v. Columbia Bank (D. C.) 157 Fed. 137. 

[2] The facts, from which the ultimate conclusion was to be drawn, 
were not much in dispute. The issue was a narrow one. Most of the 
éléments necessary to constitute a préférence were admitted. The 
assigner was admittedly insolvent in fact. The assignment admitted- 
ly operated to give the appellant a préférence. The only remaining 
élément, the issue in dispute, was over the creditor's reasonable 
ground for belief. 

Upon the facts related we believe the ordinary business man, or the 
"ordinarily intelligent man," would hâve been put on inquiry to make 
the investigation, which, if made, would hâve spelled insolvency. No 
ordinary business man, with $4,500 of unsecured, past-due indebted- 
ness, unable to force the payment of even a part of it, would hâve re- 
ceived an assignment from his brother-in-law on a Sunday morning, 
the day before a pétition in bankruptcy was filed, two days after a 
judgment was taken, without making inquiry, either by an examina- 
tion of the records, or by questioning the officer, then and there prés- 
ent, and ready and able and willing to give him the information that 
would hâve established beyond a doubt the insolvency of the assigner. 
A créditer is chargeable with certain information though he may hâve 
no actual knowledge thereof. Failure actually to investigate will 
afford no excuse, where the creditor's information was sufficient to 
hâve put the ordinary business man upon inquiry. In re McDonald 
& Sons (D. C.) 178 Fed. 487; Rogers v. Page, 140 Fed. 596, 72 C. C. 
A. 164; McElvain v. Hardesty, 169 Fed. 31,94 C. C. A. 399; Huttig 
Mfg. Ce. V. Edwards, 160 Fed. 619, 87 C. C. A. 521. 

We cannot escape the conclusion that the answer to the determin- 
ing question put in the fifst paragraph must be in the affirmative and 
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that the District Court was correct in reversing the Ofder of the réf- 
érée. 

The decree is affirmed. 

MACK, Circuit Judge (dissenting). The référée saw the witnesses ; 
the conclusions of the District Judge and of this court are based en- 
tirely upon the transcript of testimony heard by the référée ; I am 
not prepared to say that the évidence irresistibly points to but one 
conclusion, that the créditer had reasonable ground to believe this 
debtor insolvent at the time of the transfer. 



NEW YORK CENT. & H. R. R. CO. v. SALKAUKUS. 
(Circuit Court of Appeals, Second Circuit. December 12, 1&16.) 

No. 39. 
i. Masteb and Servant ©=203(3) — Injuries to Sebvant — ^Assumption of 

RiSK. 

Employés engaged in unloading car wlieels from a rallroad car do not, 
where the wheels were not loaded in accordance wlth tlie establlslied prac- 
tice, assume the risk of injury as an ordinary risk of the business. 

[Ed. Note. — For other cases, see Master and Servent, Cent. Dig. § 543 ; 
Dec. Dig. ©=5203(3).] 

2. Masteb and SïaiVANT ©=3217(25) — Injuries to Servant — ^Assumption of 

Risk. 

A servant assumes extraordlnary risks which are obvlous and the dan- 
ger of wlilch he appréciâtes. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 593, 
594, 598 ; Dec. Dig. <S=>217(25).] 

3. Masteb and Servant ®=»288(6) — Injuries to Sebvant— Assumption oï 

Risk — ^Jubt Question. 

Though a rallroad employé, unloading from a railroad car wheels whlch 
were not piled in the usual way, noticed that the wheels were in an up- 
rlght position, such employé will not, as a matter of law, be deemed to 
hâve assumed the risk that they might fall, where he testifled he dld not 
appreciate the danger and the question is properly left to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1010, 
1021 ; Dec. Dig. <S=>288(6).] 

Hough, Circuit Judge, dissenting. 

In Errer to the District Court of the United States for the Eastern 
District of New York. 

Action by Peter Salkaukus against the New York Central & Hudson 
River Railroad Company. There was a judgment for plaintifif, and 
défendant brings error. Affirmed. 

A. S. Lyman, of New York City, for plaintifï in error. 

B. S. Yankaus, of New York City, for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The plaintiflf brought this action at common 
law against his master to recover for personal injuries on the ground 

4=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexe» 
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that the master did not use ordinary care to give him a safe place in 
which to work. 

[1-3] A manufacturer of car wheels at Albany, N. Y., loaded an 
open car with wheels, which subsequently arrived at the defendant's 
yard at Mott Haven, New York City. The practice in loading is to 
lay down wheels three deep flat on the floor in three piles across one 
end of the car, and then to stand up the rest of the wheels on their 
edges in three rows lengthwise of the car but slanting toward the flat 
wheels. This obviously gives a position of stability. The wheels weigh 
from 625 to 675 pounds each. When the car arrived at the yard at 
Mott Haven, it stood north and south, and the unloading began at the 
south end, where some of the wheels had fallen down. Thèse were 
removed, and then the plaintifif with his mate began to move the wheels 
that were standing up. The practice in unloading is for one man to 
put a stick into the axle hole and hold the wheel up while his mate 
rolls it to the end of the car, where it is lifted out by a hoist. When 
the plaintifif and his mate had moved about 20 wheels and one-third of 
the car was clear, the plaintifif put his stick into the axle hole of the 
outside wheel in the center row, and his mate rolled it some two or 
three feet the plaintifif holding the stick and turning with the wheel 
toward the south end of the car. At this moment six of the outside 
wheels on the westerly row fell forward, one of which struck and in- 
jured the plaintiff's left foot. The wheels were standing upright, and, 
as the resuit showed, in a dangerous position. Considering their 
weight, it can hardly be assumed that they were jolted into this posi- 
tion on their journey. The fair supposition is that they were improp- 
erly loaded by the shipper. This, however, makes no différence, be- 
cause it is quite clear that they made the place unsafe to work in. 
There is no évidence that the plaintifif or his mate did anything to con- 
tribute to the fall of the wheels, so that the only question is, Did he 
assume the risk? As the loading was not in accordance with the es- 
tablished practice, the risk was not assumed by the plaintifif as an ordi- 
nary risk of the business. But the servant also assumes extraordinary 
risks which are obvions and the danger of which he appréciâtes. The 
plaintifif admitted that he saw thèse wheels were standing upright, but 
said that he did not appreciate the danger. Though the question wheth- 
er he was not bound to do so was a very close one, Judge Veeder de- 
clined to décide it as matter of law, and submitted it to the jury. We 
are not disposed to dififer with him. 

The judgment is afifirmed. 

HOUGH, Circuit Judge (dissenting). With the statement of facts 
contained in the opinion of the court I entirely agrée. 

The rule of law was stated by this court in New York, etc., R. R. v. 
Vixvari, 210 Fed. 127, 126 C. C. A. 632, L. R. A. 1915C, 9, that, "where 
the facts are clearly established and the conclusion to be drawn frora 
the facts is a matter which cannot reasonably be the subject of any 
doubt," the question is for the court. The further statement on the 
same page that it is radically unsound to view as one of law a claim of 
négligence on undisputed facts must be regarded as obiter. Thus in 
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many litigatîons it is for the court to fix the standard of reason. This 
court has often donc so; compare Lindsay v. New York, etc., Co., 112 
Ked. 384, 50 C. C. A. 298; Terry v. Schmidt, 116 Fed. 627, 54 C. C. 
A. 83; Brown v. Hitritz, 192 Fed. 528, 113 C. C. A. 84, with the Viz- 
vari Case, and the présent opinion. 

To say, in effect, that a man does not assume the risk of a danger 
simple, obvious, known to him, and revealed by his own labors is not, 
in my judgment, reasonable. Therefore I dissent. 



FEED GRETSCH MFG. CO. v. SCHOENING et al. 
(Circuit Court of Appeals, Second Circuit. December 12, 1916.) 

No. 55. 
CusTOMS DxjTiES <S=>22 — ^Prohibition of Importation — Goods Which "Copy 

OB SiMULATE" REGISTEBED TKADE-MAKK. 

Tlie object of Act Feb. 20, 1905, e. 592, § 27, 33 Stat. 730 (Comp. St. 1913, 
§ 9513), prohibiting the entry of Imported inerchandlse whieh shall "copy 
or simulate" a trade-mark registered under It, Is to protect the public 
against spurious goods identifled by trade-mark as genuliie, and does not 
protect tbe owner of a, registered trade-mark agaiiist the importation by 
third persons of the genuine article under that trade-mark. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 18 ; Dec. 
DIg. <g=522.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Fred Gretsch Manu factu ring Company against Michael 
E. Schoening and another. From an adverse order, défendants ap- 
peal. Affirmed. 

Kenyon & Kenyon, of New York City, for appellant Schoening. 
H. Snowden Marshall, U. S. Atty., of New York City, for appel- 
lant Malone. 

Isaac B. Owens, of New York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from an order of Judge 
Hough granting a preliminary injunction requiring the défendant 
Schoening to withdraw his notice of ownership of the trade-mark 
"Eternelle" filed with the Department of the Treasury under section 
27 of the Act of February 20, 1905, so far as it applies to violin strings 
manufactured under that name by C. A. Mueller in Germany, and 
enjoining the défendant Malone, collector of the Port of New York, 
from longer detaining the violin strings manufactured by Mueller un- 
der the name "Eternelle," consigned to the complainant, and reqUirihg 
him to deliver the same to the complainant. 

It appears that for many years past C. A. Mueller of Unterwiesen- 
thal, Saxony, Germany, bas manufactured and sold violin strings iden- 
tifled by the trade-mark "Eternelle." Défendant Schoening manufac- 

(gssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
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tures no strings, but has the exclusive agency for the sale of Mueller's 
strings in the United States, and on or about July 14, 1908, with Muel- 
ler's approval, registered the word "Etemelle" as a trade-mark be- 
longing to him in the United States Patent Office, which registration 
he filed with the Department of the Treasury. 

July 7, 1915, the complainant purchased a package of Mueller's gen- 
uine "Eternelle" violin strings in Germany, which are the strings con- 
signed to him now in the possession of the défendant Malone and which 
he as collecter of the port refuses to permit to be entered. 

It is said that there is no proof that the strings in question were 
made by Mueller, but under ail the circumstances of the case we think 
it is sufficiently established. 

Section 27 of the act of 1905 is as follows : 

"That no article of imported merchandise which shall copy or simula te 
the name of any domestic manufacture, or manufacturer or trader, or of any 
manufacturer or trader located In any foreign country which, by treaty, con- 
vention, or law affords similar privilèges to citizens of the United States, or 
whicli shall copy or simulate a trade-mark registered in accordance with' tlie 
provisions of this act, or shall bear a name or mark calcvilated to induce 
the public to believe that the article is manufactured in the United States, 
or that it is manufactured In any foreign country or locality other than the 
country or locality in which it is in fac"t manufactured, shall be admitted to 
entry at any custom house of the United States ; and, in order to ald the 
offlcers of the customs in enforcing this prohibition, any domestic manufac- 
turer or trader, and any foreign manufacturer or trader, who is entitled un- 
der the provisions of a treaty, convention, déclaration, or agreement between 
the United States and any foreign country to the advantages aft'orded by law 
to citizens of the United States In respect to trade-marks and commercial 
names, may require his name and résidence, and the name of the locality in 
which his goods are manufactured, and a copy of the certiflcate of registra- 
tion of his trade-mark, issued in accordance with the provisions of this act, to 
be recorded in books which shall be kept for this purpose in the Department 
of the Treasury, under such régulations as the Secretary of the Treasury 
shall prescribe, and may furnish to the Department fac similes of his name, 
the name of the locality in which his goods are manufactured, or of his reg- 
istered trade-mark ; and thereupon the Secretary of the Treasury shall cause 
one or more copies of the same to he transmitted to each collector or other 
proper officer of customs." 

Before the passage of this act, it was the law of this circuit that 
it was not an infringement of a trade-mark to sell the genuine goods 
identified by the mark so marked. Exactly that thing was held by 
Judge Wallace in AppoUinaris Co. v. Scherer (C. C.) 27 Fed. 18. 
The Company had the sole agency for the sale of Saxlehner's Hunyadi 
Janos water in the United States and registered the name as a trade- 
mark in the Patent Office. Scherer, the défendant, bought the genu- 
ine water in Europe, imported it to the United States and sold it un- 
der that name. This was held not to be an infringement of the com- 
pany's rights. So, in Russia Cernent Co. v. Frauenhar, 133 Fed. SIS, 
66 C. C. A. 500, the défendant bought the complainant's glue in bar- 
rels and then bottled it with a label describing it as the complainant's 
glue bottled by the défendant. This was held to be fair compétition. 
The rationale of both décisions is that the défendant in each case was 
selling the genuine article identified by the trade-mark and the public 
was not misled, but was getting exactly what it paid for. Thèse deci- 
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sions, however, were made before the act in question was passed. 
Assuming that Congress could protect the owner of a registered trade- 
mark against the importation by third parties of the genuine article 
under that trade-marlf, has it done so? We think not. The act pro- 
hibits the entry of imported merchandise which shall "copy or simu- 
late" a trade-mark registered under it. The obvious purpose is to pro- 
tect the public and to prevent any one from importing goods identi- 
fied by their registered trade-mark which are not genuine. In this 
case, however, the imported goods were the genuine articles identified 
by the trade-mark. We assume that Schoening has a valid trade-mark, 
even if he does not manufacture the strings, Menendez v. Holt, 128 
U. S. 514, 9 Sup. Ct. 143, 32 h. Ed. 526, applying to the whole of 
the United States, and still are of opinion that it is not infringed by 
one who buys in Germany the genuine article identified by the trade- 
mark, imports it into the United States, and sells it so marked hère. 
The order is affirmed. 



EDWARD HINES LTJMBER CO. et al. v. BOWERS. 

(Circuit Court of Appeals, Fifth Circuit. January 19, 1917.) 

No. 2907. 

Tbial ®=11(3) — Tbansfeb feom Equitt to Law — Adéquate Remedy at Law 
— ^Attobney's FBa:s. 

A blU by an attorney to recover his fées by attaehment on lands of the 
défendants withln the state, which shows that the défendants were for- 
elgn corporations, but does not négative that they were dolng business 
wlthin the state, having an agent there on whom process could be served 
so as to brlng them personally withln the jurlsdletion of the court, does 
not show that the remedy at law was Inadéquate, and therefore, after 
removal to the fédéral court, It should hâve been transferred to the law 
docket under Judlclal Code, § 38 (Act March 3, 1911, e. 231, 36 Stat. 1098 
[Comp. St. 1913, § l(fâO]), providlng that the District Court shall proceed 
in sults removed to It the same as if the suit had been orlglnally com- 
menced therein, and Equlty Rule 22 (33 Sup. Ct. xxlv), providlng that if it 
appear at any tlme that any suit in equity should hâve been brought as 
a suit in law, it shall be forthwith transferred to the law side. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. § 30; Dec. Dlg. 
®=11(3).] 

Appeal from and in Error to the District Court of the United States 
for the Southern District of Mississippi ; Henry C. Niles, Judge. 

Suit by E. J. Bowers against the Edward Hines Lumber Company 
and others, originally begun in the state court and removed to the 
United States EHstrict Court. Decreè for the plaintiiï after défend- 
ants' motion to transfer to the law side of the court had been denied, 
and défendants. appeal and bring error. Reversed and remanded, with 
instructions to transfer the cause to the law docket, and writ of error 
dismissed. 

The record shows that appellee and défendant in error flled his blU of com- 
plalnt In the chancery court of Harrlson county. Miss., against the appel- 
lants and plalntiffs in error on the ground that they were nonresidents of 

i&s>For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digeste & {ndexe» 
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Mississippi, alleging tliat appellants and plaintiffs in error were due him the 
sum of $10,000 for services alleged in said blll of complaint, havlng employed 
liim as attomey to défend said appellants and plaintiffs in error in a certain 
suit filed in the chancery court of Pearl River county, Miss., wherein the state 
of Mississippi had sued them for the purpose of conflscating certain lands 
owned by them in the state of Mississippi because the quantity of land owned 
by said appellants and plaintiffs in error in Mississippi was in excess of the 
amount allowed by law for them to hold. 

At the February term, 1915, of the chancery court of Harrison county, Miss., 
pétition was flled by appellants and plaintiffs in error for the removal of said 
cause to the District Court of the United States for the Southern Division 
of the Southern District of Mississippi. 

On the lOth day of February, 1915, order of removal of said cause to the 
said fédéral court was granted by the chancery court of Harrison county, 
Miss. 

On March 6, 1915, the appellants and plaintiffa in error flled thelr answer 
In said fédéral court to the blU of complaint of appellee and défendant in er- 
ror in this cause, admlttlng his employment by them, and setting up that the 
sum of $10,000, as a fee for the services rendered by him in the suit stated 
was exorbitant, and stating that they were ready, wllling, and able, and al- 
ways had been, to pay appellee and défendant In error a reasonable fee for 
his services in said suit. 

On August 4, 1915, the appellants and plaintiffs In error flled a motion in 
the fédéral court to transfer the instant cause from the equity side of the 
court, where it was then docketed, to the law slde of said court for the fol- 
lowing reasons: (1) It Is a suit for cxuantum menilt only. (2) It Is not a 
suit in equity, but is a common-law action. (3) The bill of complaint shows 
on its face that it is not an equity suit, but a common-law action. (4) Equity 
is wlthout jurisdictlon in this case, and eomplainant bas a complète and adé- 
quate remedy at law. (5) That the state chancery court would hâve no juris- 
dictlon of this case had it not been for the statute of Mississippi, authorizlng 
attaehment in cases where défendants are nonresldents of Mississippi, whlch 
practice cannot affect the practice in United States courts. (6) And for other 
reasons to be asslgned on the hearing. Said motion was, on the 16th day 
of August, 1915, taken under advisement by the court until the February term, 
1916, of said court. 

On Monday, the 21st day of February, 1916, the court convened its regular 
February term, and on said day overruled the motion of appellants and plain- 
tiffs in ert-or whlch it had under advisement to transfer the cause from the 
equity side to the law side of the court. The cause then proceeded to trial. 
Apx)ellee and défendant in error introduced a number of witnesses, who tes- 
tlfied that a fee of $10,000 was reasonable. Appellants and plaintiffs in error 
introduced no évidence as to the amount of the fee. 

The court, after hearing ail of the évidence in the case, rendered a Judg- 
ment for $11,150 in favor of the appellee and défendant in error, which was 
the $10,000 sued for, with interest thereon from the 23d day of March, 1914, 
at 6 per cent., to the 28d day of February, 1916, making $1,150, both princi- 
pal and interest amounting to $11,150, from which decree the appellants and 
plaintiffs in error hâve brought the record to this court, both by appeal and 
wrlt of error. 

J. H. Mize, of Gulfport, Miss., for appellants and plaintiffs in er- 
ror. 

W. A. White and E. J. Bowers, botli of Gulfport, Miss., for appel- 
lee and défendant in error. 

Before PARDEE and WAI.KER, Circuit Judges, and GRUBB, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). [1] It 
was contended in argument by the counsel for the appellee that, with- 
•out regard to any statute giving a remedy by attaehment, the suit was 
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maintainable in a court of equity to enforce the payment of the plain- 
tiff's demand out of property of the défendants situated in Mississippi 
because of the lack of an adéquate légal remedy, in that the défend- 
ants were beyond the territorial jurisdiction of the court and out of 
reach of légal process. The state of facts relied on to support the 
claim of équitable jurisdiction is not shown by the averments of the 
bill. As to the corporation défendants it was averred that each of 
them is a corporation of the state of Illinois, having its domicile in that 
State. It is not negatived that each of them, at the time the suit was 
brought, was doing business in the state of Mississippi, having an 
agent or agents there, upon whom in person process against the cor- 
poration could hâve been efifectively served. The absence or inade- 
quacy of a légal remedy to enforce the plaintifï's demand is not shown. 
By the record this is an action to recover a moneyed judgment for 
breach and nonperformance of a simple contract. It is well settled 
that such an action cannot be prosecuted on the equity side of the 
courts of the United States. Scott v. Neely, 140 U. S. 106-110, 11 
Sup. Ct. 712, 35 L. Ed. 358; Cates v. Allen, 149 U. S. 451, 13 Sup. 
Ct. 883, 977, 37 L. Ed. 804; and see McConnell v. Provident Savings 
Life Assurance Co., 69 Fed. 113, 16 C. C. A. 172. Section 38 of the 
Judicial Code provides : 

"Sec. 38. The District Court of the United States shall, In ail suits removed 
under the provisions of this chapter, proceed thereln as If the suit had been 
orlglnally commenced In sald District Court, and the same proceedlngs hnd 
been taken in such suit in sald District Court as shall hâve been had thereln 
in sald state court prior to its removal." 

Rule 22 (33 Sup. Ct. xxiv) Equity Rules of the Suprême Court 
provides : 

"If at any time it appear that a suit commenced in equity should hâve been 
brought as an action on the law slde of the court, it shall be forthvs'ith trans- 
ferred to the law side, and be there proceeded with, with only such altéra- 
tion in thé pleadlngs as shall be essentlal." 

It f ollows that there was réversible error in overruling the motion 
to transfer this action to the law docket for trial as an action at law. 

The decree appealed from is reversed, and the cause is remanded, 
with instructions to transfer the same to the law docket, and there- 
after proceed according to law, the costs of appeal to be paid by the 
appellee. 

The writ of error sued out is dismissed, at the cost bf plaintiffs in 
error. 
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In re A. V. MA'iTHEWS' SONS, Inc. 
In re KUHN. 
(Circuit Court of Appeals, Second Circuit. December 12, 1916.) 

No. 82. 

1. Banketjptcy (S=>303(1) — Teust Funds — Claimakt. 

Complalnant conducted a départaient In the store of the bankrupts, dls- 
posing of Its goods under an agreement that the bankrupts should make 
collections and should account for such sums monthly. After bankruptcy, 
claimant asserted rights in the funds recelved by the trustée on the ground 
that the bankrupts had agreed to keep ail moneys recelved from the sale 
of clalmant's goods in a separate fund in trust for claimant. Ueld, that 
claimant had the burden of clearly tracing the proceeds of the sales of 
its goods Into some spécifie fund or property in the hands of the trustée, 
and, where the évidence leaves the matter in doubt, it must be resolved in 
favor of the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458, 459; 
Dec. Dig. <S=303(1).J 

2. Bankruptcy «©=3140(3) — Trustées — Rigiits of — Trust Funds. 

Where the bankrupts dlssipated trust funds se recelved by withdrawing 
them from the account In which they were deposited, subséquent deposits 
to the crédit of the sanie account cannot as agalnst the trustée be con- 
sidered as restoring the trust funds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dig. (S=140(:5).J 

3. Bankruptcy ®=5l40(3) — Trustées — Rigiits cf. 

In such case, where claimant failed to show that the trust funds recelv- 
ed by the bankrupts were deposited in any spécial account, belng able 
only to show that such moneys were either deposited or kept as store 
cash, and there was no showlng that any such funds passed to the 
trustée, (rlalmant is not entitled lo relief; cash not belng traeed by show- 
ing that It went into the gênerai estate of the bankrupts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 225 ; Dec. 
Dig. ©=140(3).] 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of the bankruptcy of A. D. Matthews' Sons, Incor- 
porated. Pétition by John J. Kuhn, trustée, to revise an order of the 
District Court. Order reversed. 

The bankrupts kept a departuient store wherein the Standard Fashion 
Company conducted a "department." The fashion conipany paid rent for 
floor space In the bankrupts' premises, and there sold its own goods, by its 
own clerks. The purchaslng public bought (so far as it was Informed) from 
the bankrupts. Cash sales went into the gênerai funds of Matthews Conipany, 
if the sale prlce was C. O. D. the bankrupts coUected, goods were charged 
to those who kept aceounts with the bankrupts, and the latter recelved pay- 
ment as for thelr own goods. 

This relation lasted for some time, and there was évidence that until about 
three months before failure the bankrupts settled an account monthly with 
the fashion conipany, crediting sales and collections and charging rent and 
advances and e.\penses of varions kinds — principally the wages of the clerks 
or salesmen working for the fashion company in tlie departnient so as afore- 
sald conducted In the bankrupts' store. 

(S=»For other cases see same topic & KEY-NUMBBR la ail Key-Numbered Digests & Indexes 
238 F.— 50 
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After adjudication the fastiion company petltioned for an order on the trus- 
tée directing liim to pay, out of ttie lunds recelved by him from the bank- 
rupts, the amount of sales by petitloner's department durlng the three montlis 
aforesald (less usual rent and charges) npon the ground that (as pleaded) 
bankrupts had agreed "to keep ail moneys received (from sale of petitloner's 
goods) In a separate fund In trust for the beneflt of your petitioner (and) to 
account to your petitioner for ail moneys recelved by" them. 

An order was entered directing the trustée to niake the payment prayed 
for; thls proceeding was brought to review that order. 

Jacob J. Lesser, of New York City, for trustée in bankruptcy. 
James B. Sheehan, of New York City, for Standard Fashion Co. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). That 
Matthews & Co. agreed to keep the proceeds of fashion company's sales 
"in trust" for the latter's benefit we shall assume, but not décide. 

[1] With such assumption made, the burden of proof was upon the 
fashion company to clearly trace the proceeds of said sales into "some 
spécifie fund or property" in the hands of the trustée in bankruptcy 
(In re Mcintyre, 185 Fed. 96, 108 C. C. A. 543 ; In re Ennis, 187 Fed. 
728, 109 C. C. A. 476; In re Brown, 193 Fed. 24, 113 C. C. A. 348, 
affirmed as Schuyler v. Littlefield, 232 U. S. 707, 34 Sup. Ct. 466, 58 
L. Ed. 806; In re See, 209 Fed. 174, 126 C. C. A. 120); and if peti- 
tioner did not succeed in carrying that burden of identification, if the 
évidence left the matter in doubt, such doubt must be resolved in f avor 
of the trustée (Schuyler v. Littlefield, supra, 232 U. S. at page 713, 34 
Sup. Ct. 466, 58 L. Ed. 806). 

The petitioner sought recovery of proceeds of ail sales after January 
31, 1915, and until April 26th, when bankruptcy supervened, and to 
that end alleged that ail cash from sales in Matthews' store had been 
deposited in the Columbia Bank, though bankrupts had also an account 
with the Mechanics' Bank for the collection of checks. The proof was 
that cash received went to one of the two banks, or was kept in the 
store ; and used for current expenses. 

[2] On April 5th the account in Columbia Bank was overdrawn, 
and on March lOth the Mechanics' Bank had but $145.05 of bankrupts' 
money. If there had been any trust funds in either bank, they had 
therefore been dissipated except as to $145.05, nor can subséquent de- 
posits to the crédit of the same account be considered (per se) as restor- 
ing the trust. Schuyler v. Littlefield, supra; American Can Co. v. 
Williams, 178 Fed. 420, 101 C. C. A. 634. 

[3] This reduces the petitloner's demand to such sale proceeds as 
went into the bank account after April 5th and March lOth, respec- 
tively, plus $145.05 in Mechanics' Bank. There is no proof whatever 
that any spécifie amounts of petitloner's money were kept in "store 
cash," much less that any such amounts passed into the trustee's pos- 
session. 

But f urther there is no proof as to what bank or fund received any 
of petitioner's money ; for ail that appears it may ail hâve been kept in 
the store, or ail put in either bank. In other words, the most that peti- 
tioner can do toward bearing the burden of proof is to show that its 
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money was put in three funds, or some one or more of them ; but when 
or in what proportions cannot be spelled out. Such évidence amounts 
to no more than showing that somewhere there was in bankrupts' pos- 
session or under its control, at ail the times complained of, more cash 
or crédits than petitioner now claims. This is not identification at ail, 
nor is it tracing, for cash is never traced by showing that it went into 
the gênerai estate ; and the proof hère goes no further. Let the order 
under review be reversed, with costs of this court. 



In re HOIJ.INS et al. In re EVERETT. In re HILLQTJIT et al. 
(Circuit Court of Appeals, Second Circuit. December 12, 1916.) 

No. 41. 

Bankruptct <s=>387 — Composition with Creditobs — Ei'pect. 

Bankr. Act July 1, 1898, c. 541, § 70f, 30 Stat. 565 (Comp. St. 1913, % 
9654), déclares that upon confirmation of a composition offered by a bank- 
rupt the tltle to his property shall thereupon revest in him, whlle sec- 
tion 21g (section 9605) provides that a certifled copy of an order conflrmlng 
a composition shall constitute évidence of the revestlng of title to hls 
property in the bankrupt. A composition ofCered by a bankrupt was 
confirmed. Thereafter stocks and bonds or other property whlch the 
bankrupt had pledged was delivered by the pledgee to the receiver In 
bankruptcy, and claims were asserted to such stocks and bonds. Held 
that, as none of the property was In the hands of the receiver before 
confirmation of the composition, the bankruptcy court was wlthout ju- 
rlsdiction to entertain claims to such property; the pledgee having no 
right to deliver It to the receiver In bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 603-605, 607- 
616; Dec. Dlg. ©=5387.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the bankruptcy of Harry B. Hollins and others. 
Pétition by A. Léo Everett, as receiver, to revise an order of the 
District Court (230 Fed. 920), made on application of Morris Hillquit 
and others. Order reversed and set aside. 

See, also, 230 Fed. 917. 

Beekman, Menken & Griscom, of New York City (S. Stanwood 
Menken and William C. Armstrong, both of New York City, of coun- 
sel), for alleged bankrupts. 

Lexow, Mackellar & Wells, of New York City (T. Tileston Wells, 
of New York City, of counsel), for receiver. 

Hillquit & Levene, of New York City (Alexander Levene, of New 
York City, of counsel), for Morris Hillquit. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The order involved was made in the 
Bankruptcy Court after a composition offer had been accepted. The 
composition was confirmed on June 29, 1914. The order referred 

<S=»For other cases see same topic & KEY-NUMBEE in aU Key-Numbered Dlgests & Indexes 
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to directed the spécial master to take proof of claîms to stocks, bonds, 
or other property which the alleged bankrupts had pledged to the 
Hanover National Bank of the City of New York, and which had been 
turned over by the bank to the receiver in bankruptcy in November, 
1915, which was much more than a year after the composition had 
been confirmed, and which several individuals alleged they were en- 
titled to receive. The bank delivered to the receiver 62 shares of the 
common stock of Burns Bros, of the par value of $100 each, and $50,- 
000 par value Grand Valley Irrigation 6 per cent, bonds, and the sum 
of $125 in cash ; the latter representing a dividend on this stock oi 
Burns Bros., which had been collected by the bank. The spécial mas- 
ter to whom thèse claims were referred reported that in his opinion 
the décision of this court in Re Hollins, 229 Fed. 349, 143 C. C. A. 
469, which had been handed down on January 11, 1916, and after the 
matter had been referred to him by the District Judge, ousted him and 
the District Court sitting in bankruptcy of jurisdiction of the claims 
filed. On the coming in of this report, the District Judge filed an 
opinion in which he declared that the facts in the two cases were dis- 
tinguishable. He said: 

"It seems to me that this case Is dlstlnguishable from In re Hollins & Co., 
Ex parte Hollins & Co. (The Chase National Bank Fund) [230 Fed. 917], 
because several of the claimants hère are also creditors whose claims as such 
were reserved in the order of confirmation for future liquidation. This court, 
under section 12e [Comp. St. 1913, | 9596], has power to distribute the con- 
sidération, and it canuot do this without llquldatiug the claims. It cannot 
liquidate the claims until the fund Is effectually distributed, since the fund 
measures the amount left over of the customers' securities, and it is for the 
value of those securities that they clalm to be creditors. If the court had no 
custody of the fund, this vyould be a dlfflculty, perhaps insuperable ; but It 
has, and, having the fund, it has a duty towards its distribution." 

He thereupon vacated and set aside the report of the spécial master 
and referred the matter back for the further taking of testimony and 
the making of a further report, entering an order to that efïect. It is 
this order which the petitioner is now asking to hâve revised. 

The Bankruptcy Act, § 70f (Comp. St. 1913, § 9654), déclares that: 

"TJpon the confirmation of a composition ofCered by a bankrupt, the title to 
his property shall thereupon revest in him." 

And section 21g of the act (section 9605) provides that: 

"A certifled copy of an order confirming a composition shall constitute évi- 
dence of the revesting of the title of his property in the bankrupt, and if re- 
corded shall Impart the same notice that a deed from the trustée to the bank- 
rupt if recorded would impart." 

But this court, in Re Hollins, supra, in passing on thèse provisions 
of the act said : 

"So in the case at bar the composition restored the estate to the bankrupt 
and revested the title thereto In H. B. Hollins & Co. That being so, there vras 
no authority in the District Court to exercise jurisdiction of the elaim which 
thèse petltloners assunied to bring before it by the pétition filed on April 21, 
1915. The parties cannot by consent invest a court with jurisdiction or power 
not authorized by law or conferred upon it by the Constitution. The fact 
that the respondents obtained the securities from the Chase National Bank at 
a time when the District Court as a court of bankruptcy had the estate of 
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II. B. Ilolllns & Co. in its custody, and that the receiver in banljruptcy, acting 
vmder ttie court's order, made no objection to the dellvery by the Chase Nation- 
al Bank of the securities to the respondents upon the payment by the latter 
of the debt due fiom H. li. Hollins & Co. to tlie bank, can make no différence. 
At the tiuie the court confirmed the composition, the property now sought to 
be recovered was not in the custody and control of tlie court. It is tnie that, 
where jurisdiction has attached and the cause of action or subject-matter is 
legally and properly witliin the power and cognizance of a court, It may pro- 
ceed upon consent or stipulation with référence to the matters before it. 11 
Cye. G75. But at the time this proceedlng was begun the cause of action or 
sub.1ect-matter was not legally and properly within the power and cognizance 
of the District Court." 

This court is unable to distinguish the facts of this case from the 
facts in the former case. In each case the property involved reached 
the hands of the receiver after the confirmation of the composition. 
At the time confirmation was had, none of the property hère involved 
vi^as in the custody or control of the bankruptcy court, but ail of it was 
on deposit in the Hanover National Bank. 

We hâve no doubt of the correctness of our former décision. The 
Bankruptcy Act in express terms déclares that upon confirmation of a 
composition the title of the bankrupt to his property "shall thereupon 
revest in him." After the composition was confirmed, the receiver had 
no right to receive any property as the property of the bankrupt, and 
the bank had no right to turn over the stocks, bonds, and cash to him, 
and the bankruptcy court as such was without jurisdiction to pass 
upon claims made by third parties to the property thereafter turned 
over. 

The order of the District Court is reversed, vacated, and set aside. 



YAZOO & M. V. R. CO. v. ZEMURRAY. 

{Circuit Court of Appeals, Flfth Circuit. January 16, 1917. Rehearing Denied 

Ifebruary 2T, 1917.) 

No. 2909. 

1. Carriers <©=>1S)4 — Collection of FRBaaiiT Chabges — Liabilitt of Con- 

BiGNOR — Election by Carrier. 

Though the carrier can, notwithstandlng the usual clause of the bill of 
lading as to delivery to the consignées on payment of the freight, and 
regardless of tlie ownership of the goods, waive its lien and recover the 
freight from the consigner, where the carrier attempted to collect from 
the consignée but through error collected only part of the amount due, 
and could thereafter hâve collected the balance from the consignée who 
owned the goods, from other goods In its possession, it will be bound by 
it» élection to collect from the consignée and not permitted to sue the con- 
signor for the balance, 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 870-872; Dec. 
Dlg. <S=3l94.] 

2. Courts ©=^289 — Jurisdiction — Fédéral Question. 

An ordinary action by a carrier to collect a freight bill from the eon- 
signor after It failed through error to collect the full amount from the 



<S=»For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 



790 238 FEDERAL REPORTER 

consignée involves no action under Elkins Act (Aet Feb. 19, 1903, c. 708, 32 
Stat. 847 [Oomp. St. 1913, §§ 8597-8599]), or any other Interstate com- 
merce laws, and therefore does not glve the fédéral court jurisdiction 
vi^here the amount involved Is less than $3,000. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 830; Dec. Dlg. 
<®=5289.] 

3. Limitation of Actions <@=>21(4) — Three-Yeab Statute — Action fob 
Fbeight. 

Where a shlpment was légal In ail respects, an action by the carrier to 
coUect the portion of the freight which it omltted to collect through 
mistake was barred In three years under the Louislana law. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. § 
95; Dec. Dlg. ©=>21(4).] 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Ruf us E. Foster, Judge. 

Action by the Yazoo & Mississippi Valley Railroad Company against 
Samuel Zemurray. Judgment for défendant, and plaintiff brings er- 
ror. Affirmed. 

Gustave Lemle, of New Orléans, La., for plaintiff in error. 
Solomon Wolff, of New Orléans, Ea., for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

FARDEE, Circuit Judge. [1] The facts of this case and the rea- 
sons for judgment in the District Court are fully stated in the opinion 
of the court overruling the motion for a new trial, as follows : 

"In this case the plaintiff sues for $36 freight on a shipment from New 
Orléans, La., to Natchez, Miss. The jury was walved, and the case trled in 
open court on the pleadings, admissions of counsel, and some évidence. The 
facts are not in dispute, and are as follows: Zemurray sold a carload of ripe 
bananas to A. Pegano at Natchez, Miss., terms f. o. b. New Orléans, La., but 
before shipplng them required the purchaser to deposit the price in a bank 
In Natchez subject to his draft. The car was shipped conslgned to Pegano, 
and the railroad issued its bill of ladlng in the usual form. The proper 
amount of freight was $45, but the railroad made dellvery to Pegano and by 
error collected only $9. Thereafter denaand was made on Pegano for the bal- 
ance. He did not pay. The attorneys for the railroad wrote hlm several let- 
ters, but did not sue him. The railroad made demand on Zemurray. He ad- 
vised it of hls method of making the sale, declined to pay the différence in 
freight, and subsequently advised the railroad of other shlpments made to 
Pegano that might hâve been reached by process. It Is not shown that 
Pegano was insolvent, and he was dolng business at the time this suit was 
entered. There was judpnent in favor of the défendant, and plaintiff bas 
applied for a new trial. 

"The plaintiff contends that a carrier may waive its lien and deliver the 
freight and hold either the consignée or conslgnor, and this regardless of the 
usual clauses tn bills of ladlng as to dellvery to the consignées, he paying 
freight, and regardless of the ownership of the goods. Many cases hâve been 
cited, and the rule contended for seems to be supported by the weight of au- 
thority. 

"However, in deciding the case against the plaintiff, I did so because I 
was satisfled the railroad could bave collected from the consignée, if it had 
sued hlm; that having elected to collect the freight from the consignée, who 
was the owner of the fruit and bound to pay the freight ultimately, it would 
be inéquitable to permit the carrier to change its base and proceed against 

®=3For other cases see same toplc & KEY-NUMBEB In ail Key-Numbered Dlgests & Indexe» 
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the consigner, who was only teehnically Uable. Conceding that Zemurray was 
primarily Uable to the rallroad because of having made tlie contract, the 
mode of shipment was prima facle notice to the carrier that the shipper had 
parted with ownership on dellvery of the goods to it and that the shipment 
was for aecount of the consignée. Before suit, the railroad was advised of 
the actual facts, and property of the consignée subject to exécution pointed 
ont. Considering ail tliis, I see no reason to cliange my opinion. 
"The motion for a new triai wili be denied." 

We might rest our décision upon the facts and reasons as given by 
Judge Poster, but we deem it proper to go further. 

[2] On the facts stated, we doubt the jurisdiction of the court on 
the ground that the amount involved is less than $3,000, It appears 
to be a case of ordinary collection of a freight bill wherein the car- 
rier through error and neglect failed to collect the stipulated freight 
from the consignée, and now sues the consigner. 

We find no question in this case involving the Elkins law, or any 
.other Interstate commerce laws. 

[3] Since the shipment was regular in ail respects and the only 
thing complained of is the failure of parties responsible to pay the 
freight, we are also of opinion that even on the case made the plain- 
tiff in error delayed toc long to bring suit, and his claim is prescribed 
under Louisiana law by three years as pleaded in the case. 

Waiving, however, the question of jurisdiction, we find no réversible 
error in the proceedings of the District Court. 

Judgment affirmed, with costs. 



PEOPLE'S BANK OF PLAQUEMINE v. ERWIN, Undercurator, et al. 

(two cases). 

In re L, DANOS PLANTING & MFG. CO. 

(Circuit Court of Appeals, Plfth Circuit. January 8, 1917. Rehearing Denied 

February 27, 1917.) 

Nos. 2975, 3003. 

1. MORTOAGES <©=5298(3) DiSCHABGE EFFECT. 

Where notes secured by a mortgage came into the possession of the 
maker, such notes and pro tanto the mortgage securing them were thereby 
extinguished as to third persons, no matter what wouid be the efCect of a 
reissue of the notes l)etween the maker and a second holder. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 841, 843-846, 
864; Dec. Dig. <S=>298(3).] 

2, Banks and Banking <S=»161(1) — Authobity of Banks — Collection. 

Where a bank received notes for collection only, it was without authori- 
ty to extend the maturlty of the notes or sell them, in the absence of 
express authority. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 554, 
558-561, 564; Dec. Dig. <©=»161(1).] 

®=:»For other cases see same topic & KEY-NUMBKR in ail Key-Numbered Digests & Inclexen 
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3. Banks and Banking <S=3l61(l) — Collections — Sale of Notes— Autiiokity 
— Peoof. 

Notes secured by a mortgage were deposlted wlth a bank for collection 
only. The bank dlsposed of the notes to third persons, and they came 
into the possession of the maker, who pledged them with the bank. 
Thereafter the maker beeame bankrupt, and on bankruptcy sale the bank 
bought in the property mortgaged to secure the notes, tendering sucli 
notes in payment. HeU, that as it was to the dlsadvantage of the 
holder of the notes, who deposlted them with the bank, for such notes 
to be negotiated, instead of paid, he holding other notes, as the value of 
the security would hâve been inereased by such payment, the bank c«uld 
not use such notes in defraying the purchase price, without proving its 
authority to sell the notes. 

[Ed. Note.— ror other cases, see Banks and Banking, Cent. Dig. §§ 554, 
558-561, 564 ; Dec. Dig. <®=161(l).l 

Pétition to Superintend and Revise and Appeal from the District 
Court of the United States for the Eastern District of Louisiana; 
Rufus E. Poster, Jtidge. 

In the matter of the bankruptcy of the L. Danos Planting & Man- 
ufacturing Company. Proceeding between WilHam L,. Erwin, under- 
curator, and the People's Bank of Plaquemine and others, with 
Emile Hirsch as intervener. Pétition by the Bank to superintend and 
revise the decree. Decree affirmed, and pétition denied. 

The following is the opinion of the trial court by Foster, District 
Judge ; 

In thls matter the materlal facts as found by the master may be briefly 
stated as follows: Mllly plantation was owned in equal indivision by Inouïs 
Danos and Samuel O. Le Blanc. Danos purchased tlie half interest of l>e 
Blanc for $75,000 entirely on crédit and gave bis 31 notes, of varions dénomi- 
nations, maturing in from one to six years, and secured by the hypothecation 
of the whole plantation. Thereafter the Louis Danos Planting & Manufae- 
turing Company, the bankrupt herein, was organized and acqulred the plan- 
tation, assuming as part of the purchase priée $60,000 of the said notes then 
outstanding. This saine plantation was surrendered by the bankrupt and 
sold in thèse proceedings free of liens. By the settlement of the communlty 
in a suit for divorce, Mrs. Samuel O. Le Blanc, now Mrs. Harvey, acquired 
$50,000 of thèse notes and deposlted them with the l'eople's Bank for safe- 
keeping and collection. At différent times the People's Bank sold some of 
thèse notes, the whole amounting to $20,000, and flnally thèse same notes 
got back into the possession of Louis Danos, thelr maker, who was still liable 
to third holders. Louis Danos in turn pledged the notes to the People's Bank. 
The bank purcliased Mllly plantation at the bankruptcy sale for $59,075, and 
now tenders in part payment of the purchase price thèse same notes. 

The master consldered that the notes in question were acquired by the bank 
from Louis Danos, tlie maJter, after maturity and with notice ; that theref ore 
tliey are not entltled to compete with other notes held by innocent third per- 
sons, and recommended a decree In accordance. The People's Bank excepted to 
the master's conclusions of law, but not to any finding of fact. Mrs. Harvey 
and Emile Hirsch, holders of others of the notes, hâve excepted to the master's 
finding of facts that the notes had been sold by the bank, instead of having 
been paid, and also say the master should hâve found that the notes had been 
surrendered to the bankrupt in payment of stock in tliat company. Conslder- 
ing the ultimate conclusions of the master, the last exception is unimportant. 

[1-3] As to the flrst exception, of course, they, and pro taiito the mortgage 
securing them, were extlnguished as to third persons, no matter what would 
be the effeet of a reissue of the notes as between the maker and the second 

<Ê=3For otber cases see same tosio & KBY-NUMBEK In ail Key-Numbered Dlgests & Indexe» 
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holder. The bank received the notes for collection only, and therefore was 
not the agent of Mrs. Le Blanc, now Mrs. Harvey, to either extend the ma- 
turity of the notes or sell them in the absence of express authorlty. Clieney 
V. Llbby, 134 U. S. 82, 10 Sup. Ct. 498, 33 L. Ed. 818. Mr. Dunlap, the président 
of the banic, testified that he had sold the notes, and that he must hâve been 
authorized to do so, or he would not hâve so acted. He testifled that he had 
no letter of authorization, and It is in évidence that his principal was at that 
time out of the state of Louisiana, so that verbal authorlty would hâve been 
impossible. Wlth regard to some of the notes, a letter of Mrs. Harvey Is pro- 
duced and relied upon as authorlty to sell ; but it is not sufBcient. It yras to 
the advantage of Mrs. Harvey that the notes be paid at naaturity, as the se- 
curity for her remainlng notes vs'as thereby increased. It must be presumed 
that an agent would do nothlng against the interest of his principal. Consid- 
erlng that the interests of the bank are opposed to its former principal, the 
burden was on it to show clearly it had the authorlty to sell the notes, and 
that burden has not been sustalned. The exception therefore wlU be main- 
talned. Furthermore, I must agrée wlth the master in his ultlmate conclusion 
that the bank could not tender the notes because it received them after maturi- 
ty f rom the maker wlth knowledge. 

There will be a decree requiring the People's Baiik as purchaser of the plan- 
tation to pay the entire purchase price in cash, and denylng it a recovery on 
the said mortgage notes held by it out of the fund to the préjudice of the 
other holders of the outstanding mortgage notes, but reserving its rights to 
partlclpate In the distribution of the estate as an ordinary creditot. 

J. H. Pugh, of Plaquemine, La., and Edw. N. Pugh and Walter 
Lemann, both of Donaldsonville, La., for petitioner and appellant. 

J. H. Morrison, of New Roads, L,a., and Paul G. Borron, of Plaque- 
mine, L,a., opposed. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. On careful considération of the involved facts 
and circumstances shown by the record, we conclude that the reasons 
given by the District Judge fully support the decree rendered. 

The decree appealed f rom is affirmed, and the pétition to superintend 
and revise is denied. 



BALDWIN V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. January 22, 1917.) 

No. 2923. 

1. Criminal Law <S=>753(2) — Tbial — Directing Acquittai- — Single Count. 
The refusai of a charge requested by accused, directing the jury to flnd 
hlm not guilty under one count contained In the indlctnient, is not error, 
though the évidence did not sustain a conviction under that count, since 
the court need not require a flnding on eaeh count speciflcally, and the 
giving of that charge would tend to confuse and mislead the jury. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1727, 1729 ; 
Dec. Dig. <S=»753(2).] 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. CiUMiNAL Law ig=>1167(2) — Appeal — Harmless Ebbob — Erbob Affecting 
One Count. 

Where the évidence abundantly supported more than one of the flve 
counts charging the défendant wlth violating Drug Reglstration Act Dec. 
17, 1914, c. 1, 38 Stat. 785, and the sentence imposed was such as could 
hâve been imposed under section 9 of that act for a single offense, the 
judgment wUl not be reyersed for errors affecting only one count. 

[Ed. Note. — For other cases, see Orlmlnal Law, Cent. Dlg. { 3101; Dec. 
Dig. ig=»lie7(2).] 

In Error to the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

J. E. Baldwin was convicted of violating the Drug Registration Act 
of December 17, 1914, and he hrings error. Affirmed. 

A. S. Baskett, of Dallas, Tex., for plaintiff in error. 
Jas. C. Wilson, U. S. Atty., and Wm. E. Allen, Asst. U. S. Atty., 
both of Dallas, Tex. 

Bef ore PARDEE and WALKER, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PER CURIAM. This case was submitted to the jury on the first, 
second, seventh, eighth, and ninth counts of the indictment, each of 
which undertook to charge the commission by the défendant of an 
offense denbunced by the Drug Registration Act of December 17, 
1914. 38 Stat. L. 785. We must treat that statute as a valid revenue 
measure. United States v. Jin Fuey Moy, 241 U. S. 394, 36 Sup. 
Ct. 658, 60 h. Ed. 1061. We are not oi opinion that either of the 
counts mentioned was subject to be quashed on the grounds stated in 
the motion made to that end by the défendant. The ninth count suf- 
ficiently charged that the défendant did, on or about the 5th day of 
August, A, D. 1915, unlawfully and knowingly sell, barter, exchange,. 
and give away to one Thelma Jones — 

"about 60 grains of morphine, the exact amount belng to the grand jurors 
unknown, and the same belng then and there a derivative of opium, and with- 
out theretofore havlng reglstered and pald the spécial tax, as Is required by an 
act of Congress, approved December 17, A. D. 1914, of any and ail persons 
so dealing in, selling, bartering, and giving away such narcotic drugs, as 
aforesaid." 

[1] An exceptioin was reserved to the refusai of the court to give 
the following written charge, requested by the défendant: 

"Under the ninth count in the indictment you are charged that said count 
charges that the acts and things therein coniplalned of were done by the de- 
fendant without havlng reglstered and pald the spécial tax required by the 
Harrison Antl-Narcotlc Act of Congress, and the undlsputed évidence shows 
that at said time the défendant had duly reglstered and pald said spécial, 
tax. You will therefore flnd the défendant 'not gullty' under said ninth count 
in the Indictment." 

The form of this charge is such that it was calculated to convey ta 
the jury the idea that it was incumbent on them to make. and return 
a separate finding on the count mentioned. Where there are several 
counts bef ore the jury, it is not incumbent on the court to require a 

©=»For other cases see same topie & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes. 
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finding on one of the counts specifically. A proper verdict of guilty 
on any count on which the case goes to the jury would sustain a judg- 
ment of conviction, though no mention of any other count is made in 
the verdict. Assuming that the évidence was such as to entitle the 
défendant to an instruction, if requested, against finding him guilty 
on the count mentioned, yet as the instruction asked was so expressed 
as to hâve a tendency to mislead and confuse, and to call for explana- 
tion, the refusai to give it was not réversible error. Mobile & Ohio 
R. Co. V. George, 94 Ala. 199, 10 South. 145 ; LouisviUe & Nashville 
R. Co. V. Sandlin, 125 Ala. 585, 28 South. 40. 

[2] There was a verdict of "guilty as charged in the first, second, 
eighth, and ninth counts of the indictment." Neither of the grounds 
stated in the defendant's motion in arrest of judgment was a tenable 
one. On the verdict rendered there was a judgment of conviction, 
sentencing the défendant to imprisonment in the penitentiary for the 
term and period of two yeârs. A proper conviction on any one of 
the five counts was enough to support this judgment, as the punish- 
ment adjudged was such as could be imposed on a conviction of a 
single ofïense. Section 9 of the act; Claassen v. United States, 142 
U. S. 140, 12 Sup. Ct. 169, 35 L. Ed. 966. The évidence adduced 
abundantly supported more than one of the five counts which were 
submitted to the jury. Our conclusion is that the record does not 
show the commission of any réversible error. 

The judgment is affirmed. 



GEORGIA COAST & P. R. CO. v. LOWKNTHAt,. 

(Circuit Court o£ Appeals, Fifth Circuit. January 1,'j, 1917. Rehearing Denled 

February 9, 1917.) 

No. 298G. 

Courts <g=>.311 — Jurisdiction — Divebsitt of Citkenship — Realionment of 
Parties — Trustée for Bondiiolders. 

In a suit by a minorlty bondholder for tlie apijointmeut of a recelver, 
after the refu.sal of tlie trustée for tlie bondholder to act because the af- 
fairs of tlie corporation were in charge of a committee of the bondholders, 
the trustée, if a necessary party, would be, by reason of bis interests, 
allgned with plaintifif, and therefore the fact that it was a citizen and 
résident of the saïue state of plaintif!: does not defeat the jurisdiction of 
the fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 858; Dec. Dig. 
<S=311.] 

Appeal f rom the District Court of the United States for the South- 
ern District of Georgia ; Emory Speer, Judge. 

Suit by David Lowenthal against the Georgia Coast & Piedmont 
Railroad Company, asking for the appointment of a receiver after the 
trustée for the bondholders had ref used to institute such suit because a 
committee of the bondholders was in charge of the property. From 

<S=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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an interlocutory order appointing the receiver (233 Fed. 1016), the de- 
fendant appeals. Affirmed. 
See, also, 233 Fed. 1010. 

Robert M. Hitch, Remer L. Denmark, and Samuel B. Adams, ail of 
Savannah, Ga., for appellant. 

Alex. C. King, of Atlanta, Ga., Max Isaac, of Brunswick, Ga., and 
C. Henry Cohen, of Augusta, Ga., for appellee. 

Before FARDEE and WAEKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CURIAM. This is an appeal from an interlocutory order ap- 
pointing a receiver. The errors assigned cover the propositions that 
the court is without jurisdiction : 

First. Because the amount involved is less than $3,000, exclusive of 
interest and costs ; 

Second. Because in the showing made by the bill the Columbia Trust 
Company, trustée in the mortgage covering the whole property includ- 
ing the bonds of complainant, is an indispensable party défendant, and 
if made a party défendant the court would be without jurisdiction to 
hear and détermine the cause, for the reason that the said plaintifï and 
the Columbia Trust Company are both citizens and résidents of the 
State of New York, and the requisite diversity of citizenship necessary 
to give thef court jurisdiction would not exist. 

Third. That on the f acts stated in the bill and the showing made by 
the parties there was no case made calling for the appointment of a 
receiver. 

On the question of jurisdiction, the District Judge handed down an 
elaborate opinion in the case, maintaining the jurisdiction of the court 
in both aspects as presented. While not prepared to concur fully in ail 
of the reasons given by the learned judge, a majority of the judges of 
this court concur with him in his conclusions. In our opinion, if the 
said trustée is an indispensable party, and should hereafter appear or be 
made a party, the said trustée will necessarily, by reason of interest, be 
aligned with the plaintiff. Under the showing made by the bill and by 
évidence before the court, there seems to be no question that, if the 
court retains jurisdiction, the appointment of the receiver was not only 
proper, but necessary. 

The decree appealed from is affirmed. 

WALKER, Circuit Judge, not concurring. 
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In re BERTHOUD. 

In re FARMERS' LOAN & TRUST CO. 

(Circuit Court of Appeals, Second Circuit. December 12, 1916.) 

No. 54. 

Bankruptcy <®=»444, 461 — PREifATUEE Appeal and Pétition to Revise. 

'SVliere to pétition in Involuntary banltruptcy by alleged credltors, set- 
ting forth a gênerai assignaient for credltors as an act of bankruptcy, an 
alleged créditer flled an answer suggesting légal reasons for invalidity of 
the whole proceeding, and denying every material fact of tlie pétition, 
whereupon petitioners moved for adjudication, and order was entered 
merely declaring tlie "points of law raised by the answer" overruled, and 
direetlng a trial on the "issues raised by said answer," appeal and pétition 
to review are prématuré; the order, considered as a mandate, doing no 
more than direetlng a trial of the Issues, as was proper, and it being neces- 
sary that they be tried and adjudication granted or refused, before the 
case can be brought to the Circuit Court of Appeals. 

[Ed. Note. — Por other cases, see Bankruptcy, Cent. Dig. §| 920-927; 
Dec. Dig. <S=3444, 461.] 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Southern District of New York. 

In the matter of Alfred Edward Berthoud, trading as Coulon, Bert- 
houd & Co., alleged bankrupt. The Farmers' Loan & Trust Company, 
an answering alleged creditor, appeals from, and pétitions to revise, 
an order. Dismissed. 

For opinion below, see 231 Fed. 529. 

Edward H. Blanc, of New York City, for appellant and petitioner 
Farmers' Loan & Trust Co. 

James N. Rosenberg, of New York City, for petitioning credltors. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

PER CURIAM. The practice pursued herein has presented to this 
court nothing for judicial action. Certain persons alleging themselves 
to be credltors of Berthoud filed against him a pétition in involuntary 
bankruptcy, setting forth a gênerai assignment for the benefit of credl- 
tors as the act of bankruptcy. The Farmers' Loan & Trust Company, 
asserting itself to be a creditor, filed an answer, suggesting some légal 
reasons for the invalidity of the whole proceeding, and denying every 
material fact of the pétition; e. g., that petitioners were credltors at 
ail. Thereupon the petitioning credltors, or some of them, moved for 
adjudication. On thèse pleadings it is not seen how the motion could 
prevail, nor did it; but neither was adjudication refused, for the order 
entered, and now complained of , declared only that the "points of law 
raised by the answer" were overruled, and directed that a trial be had 
upon the "issues raised by said answer." 

It is not easy to assign this order to any recognized class of judicial 
mandates ; if it is anything more than an expression of opinion, it sus- 
tains a species of demurrer to part of an answer. Clearly no appeal 

<g=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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lies at présent, yet as plainly, if and when adjudication is entered, ap- 
peal will lie ; and the assignments of error tiien pressed may be sub- 
stantially identical with those now before us. No présent expression 
of our opinion can prevent the exercise of that légal right. It is true 
we hâve authority to "revise in matters of law, the proceedings" in this 
or any other banlcruptcy arising in the circuit. But such "proceeding" 
means some formai exercise of judicial power affecting asserted rights 
of a party, and the order complained of, consîdered as a mandate, does 
no more than direct a trial of the issues, as was proper. As the issues 
raised by the pleadings must be tried as the District Court directed, 
they should be tried, and adjudication granted or refused, before bring- 
ing tlie case hère. 

It follows that the présent appeal and pétition are prématuré, and 
they are accordingly dismissed, without préjudice to past or future 
proceedings in the case, and without costs. 



In re WETTENGBL et al. 

Appeal of GEORGE. 

(Circuit Court of Appeals, Thlrd Circuit. December 22, 1916. Rehearlng 
Denled February 9, 1917.) 

No. 2144. 

Bankbuptct i®=»140(3) — Property Acquired by Trustée — Mosey Dblivebbu 
TO Broker — "Washed Sai,e." 

The trustée in bankruptcy Of a brokerage flrm acquires no rlght to 
money in the possession of the firm, whieh can be identifled as money de- 
livered to it shortly before the bankruptcy, to be appUed on the payment 
for stock to be purchased by the firm under a contract providlng that 
actual delivery was contemplated, where the flrm merely ordered another 
broker to purçhase the stock, and the followlng day ordered that broker 
to sell an equal amount of the same stock short, which order was fllled by 
selllng that sitock, so that the flrm never secured the stock, but was to 
settle with the other broker at the money différence; the transaction 
being wliat Is known as a "washed sale." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 225; Dec. 
Dig. <@=140(3). i 

For other définitions, see Words and Phrases, First and Second Séries, 
Wash Sale.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Chas. P. Orr, Judge. 

In thé matter of A. T. Wettengel and another, individually and 
as partners trading as Wettengel & Co., bankrupts. The pétition of 
Robert S. George, in behalf of G. L. Kblb, praying that the trustée be 
directed to pay petitioner certain money alleged to belorlg to said 
Kolb, was denied, and petitioner appeals. Decree vacated, and record 
remanded, with directions. 

^=sFor other cases see same toptc & KEY-NUMBBR in dll Key-Numbered DIgests & Indexes 



IN BE WETTENQEL 799 

William D. Stewart, of Pittsburgh, Pa., for petitioner. 
Simon Sher, of Pittsburgh, Pa., for trustée. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, Robert S. 
George, acting on behalf of G. h. Kolb, presented a pétition in the 
bankruptcy of Wettengel & Co., praying that their trustée be directed 
to pay petitioner a certain $1,500 alleged to be the money of said 
Kolb. The trustée answered, admitting the identity of the fund, 
denied it belonged to Kolb, and alleged it was the property of the 
bankrupts. The matter was referred to the référée, who took tes- 
timony, found the ownership of the fund was in Kolb, and made 
report to the court, recommending the trustée be directed to pay the 
fund to him. Exceptions having been taken to such report, the court 
below sustained them, and entered an order dismissing the pétition. 
Thereupon the petitioner, George, took this appeal. 

The proofs fall within a narrow compass. On October 26, 1915, 
George directed Wettengel & Co., a brokerage firm, to buy for Kolb 
100 shares of La Belle Iron Company common stock at $56 per share. 
On receipt of such order the firm on the same day instructed another 
brokerage firm to buy for it such an amount of stock. On October 
27th George, having received notice from Wettengel & Co. that his 
stock had been purchased, paid them the $1,500 hère in dispute, and 
received from them a statement of price, with crédit for money paid, 
which recited; 

"It is agreed between broker and customer that ail orders for the purchase 
or sale of any article are received and executed with the distinct under- 
standlng that actual delivery is contemplated." 

On November 28, 1915, the $1,500 was deposited by Wettengel & 
Co. in bank, where it remained when that firm went into bankruptcy 
the day following. From the proofs it appears that no stock was 
ever bought or held by Wettengel & Co. for George. What was donc 
was this: Having on November 27th given an order to the second 
brokerage firm to buy 100 shares of La Belle Iron Company common 
stock, and that firm having on said day bought the same and having 
received bills of sale therefor, but having made no delivery to Wet- 
tengel & Co., the latter on the next day ordered the second firm to 
sell short for it the same number of shares of La Belle Iron Com- 
pany common stock. Thereupon the second firm used the stock bought 
the 27th for Wettengel & Co. to fiU the short order given by that 
firm on the 28th. The resuit was that no stock ever passed to Wet- 
tengel & Co., but the firms settled at the money différence. In other 
words, the transaction was what is known as a "washed sale." 

It will thus be seen that what was contracted for by the parties 
when the $1,500 was received, namely, "the distinct understanding 
that actual delivery is contemplated," was not carried out by Wetten- 
gel & Co. ; they never bought any stock for delivery to Kolb, and 
were never in position to deliver. In that respect the uncontradicted 
proof by a member of the bankrupt firm is: "If he [Kolb] came and 
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wanted that stock, we would either hâve to borrow ît, or buy it in." 
The case, therefore, résolves itself înto the simple proposition: A 
client furnishes a broker with funds on the agreement by the latter 
to buy certain shares of stock for him and apply the payment made 
to the purchase. He does not buy the stock, but has the money 
earmarked in his possession when he goes into bankntptcy. It is 
clear that bef ore the broker went into bankruptcy, and until a pur- 
chase was: made, the broker was bound to return the money on re- 
quest of his customer. Such being the situation before the broker 
went into bankruptcy, it is clear that no right to retain such money 
was created by his going into bankruptcy, and consequently no right 
passed to the broker's trustée. 

The order of the référée met the exact justice of the case, and 
should be sustained. The decree below is therefore vacated, and the 
record remanded, with directions to dismiss the exceptions to, and 
confirm, the référées report. 



rKIEDLEÏ-VOSHAEDT CO. T. KELIANCB METAIi SPINNING CO. 
(District Court, S. D. New York. July 26, 1910.) 

1. Patents iS=;i2S — Validitt and Infbinqement — Desion fob Shower Pas. 

Tlie Iloltou desijin patent. No. 47,244, for a design for a ga.s and elec- 
tric flxture Ivnown as a sliower pan, disdoses patentable Invention ; also, 
hcld valld as HjiHiiist tlie claim tliat it was not tlie Invention of tlia 
patentée and Ijitriuged. 

2. Patents (g=3Sl — Validity — Défense of Pkior Use. 

A défense of a prior use, when Introdueed to invnlidate an existlng 
patent, njiist he establlshed by the most convincing évidence. 

[Kd. Note. — For other casea, see Patents, Cent Dlg. } 104; Dec. Dlg. 
<S=!5l.] 

3. Patents <S=380 — Validity — I'rtor Sale and Use. 

A patent Is not Invalidated by tlie public sale and use of the potented 
article at any time within two years before the application was tiled, un- 
less ubundoumeut Is shown. 

[Ed. Note. — For otl»er cases, see Patents, Cent Dig. §§ 102, 103; Dec 
Dig. <S=«0.] 

In Equity. Suit by the Friedley-Voshardt Company against the Re- 
liance Métal Spinning Company. On final hearing. Decree for com- 
plainant. 

Walter H. Pumphrey,' of New York City, and Zell G. Roe, of Des 
Moines, lowa (Harry Lea Dodson, of Chicago, 111., of counsel), for 
complainant. 

Munn & Munn, of New York City (T. Hart Andersen, of New York 
City, of counsel), for défendant 

AUGUSTUS N. HAND, District Judge. [1] This is a suit to 
restrain the défendant from infringing design letters patent No. 
47,244 to Holton issucd on the 20th day of April, 1915. There is 
no doubt that a design patent, like every other, requires invention, 

^=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe* 



IRIEDLEY-VOSHAKDT CO. V KELIANCE METAL SPINNING CO. 80J. 

and, if tlie design in question for a gas and electric fîxture known as 
a shower pan is a mère aggregation of well-known éléments which 
could be assembled without ingenuity or artistic skill, it cannôt be 
regarded as one showing invention. It is to be remembered that orna- 
ments resulting from the varied juxtaposition of curves and angles, 
like the musical combinations resulting from the séquence of notes 
and chords, ail contain certain intervais — ornaments intervais of space, 
music intervais of sound — which are traditional and well known. It is 
difficult, if not impossible, after years of development, to imagine any 
article of ornament or any production of music of which this is not 
true. It is in the arrangement, or, to use the technical term of the 
patent law, the combination, of éléments, and probably at this late 
day in that alone, that originality and sesthetic skill may be evidenced. 
Mr. Ainsworth, the designer of Caldwell & Co., well expressed this 
idea when he. said in his testimony at the trial : 

" • * * Ail motives are old. We hâve inherited them, and we combine 
them in such a way as to produce an artistic resuit and a new resuit ; cora- 
bining them in such a way as to make proper intervais in the spacing of orna- 
ments and the proper emphasis of différent ornaments, and to keep the play 
of llght and shade so as to niake on the whole a pleasing design, and its 
merlt would dépend a great deal on how thoughtful and how différent it was 
from the stereotyped combinations." 

Now coming to the design under considération, it is very difficult 
to put in words a description which so differentiates it from the prior 
art as to convey any vivid impression to one reading this opinion. 
This is largely due to the inhérent difficulty of describing visual im- 
pressions in words, which is, of course, heightened where the person 
attempting it is without technical training in drawing or art. The 
nearest resemblance to the shower pan in suit is found in the so- 
called canopy No. 20,650 of Fensterer & Ruhe. This, from some 
points of view, is not dissimilar to the Holton design which the com- 
plainant sues to protect. When, however, the Holton shower pan 
is looked at, not from a side view, but directly, as would be the case 
if it were suspended as a shower pan, the différence between the two 
is very apparent and the superiority of the Holton design quite man- 
ifest. This is, I think, due to the concave portion of the shower pan 
next to the outer beading. The ribbed or melon effect of the con- 
vex portion is conimon, and the beading is common ; but the prior 
designs hâve in a gênerai way a plane surface mounting toward the 
apex of the melon, while in the Holton design it is broken by the 
circular trough. 

Mr. Ainsworth has, I think, truly said: 

"In holding that up, we get a shadow inside hère, and then a hlgli llght, 
and then we get shadows again. It gives uiore play of llght and shadow, 
whereas on this canoi)y the llght strikes it fuU on this side." 

If the Fensterer & Ruhe canopy had been an attractive design for 
shower pans, it would doubtless hâve been popular. As a matter of 
fact, however, the Holton pan has met with great commercial suc- 
cess and been sold by both complainant défendant and their customers 
in large numbers, while the Fensterer & Ruhe design has apparently 
238 F.— 51 
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never been put out as a shower pan. This considération is by no 
means controlling, but the commercial success of the Holton pan 
certainly tends to confirm my judgment that the design is novel and 
pleasing. 
To quote from Mr. Ainsworth again; 

" • * • That Is the function of a design, from an artistlc Une, pleasing 
both to the eye, the intellect, and if possible pleasing to the émotions, and to 
make a pleasant impression." 

Chief Justice Fuller said, in the case of Smith v. Whitman Sad- 
dle Co., 148 U. S. 679, 13 Sup. Ct. 770, 37 h. Ed. 606: 

"If ♦ • * the sélection and adaptation of an exlstlng form is more than 
the exercise of the imltative faeulty and the resuit is in efCect a new créa- 
tion, the design may be patentable." 

Judge Grosscup remarked, in the case of Pelouze Scale Mfg. Co. v. 
American Cutlery Co., 102 Fed. at page 916, 43 C. C. A. 52: 

" 'Design,' in the view of the patent law, is that characteristic of a physical 
substance which, by means of llnas. Images, configuration, and the like, taken 
as a whole, makes an impression, through the eye, upon the mind of the ob- 
server. The essence of a design résides, not in the éléments individually, nor 
in théir method of arrangement, but in the tout ensemble — in that Indefinable 
whole that awakens some sensation In the observer's mind. * » * But 
whatever the impression, there is attached in the mind of the observer, to 
the objeet observed, a sensé of uniquéness and character." 

It is, however, principally urged that Holton was not the inventer 
of the shower pan, because the Reliance Métal Spinning Company 
was given a rough sketch of a similar shower pan not drawn to scale 
by some customer early in 1913, and that from this sketch a plaster 
model was made in March, 1913; whereas, Holton's drawings were 
not made until May of that year. 

In reply to my questions at the trial, the defendant's witness Sam- 
uel Shapiro said that he could not testify where he got the design, 
or who gave it to him, so that the défendant does not now claim to 
hâve itself originated it, yet Shapiro, in his affidavit to oppose the 
preliminary injunction in this suit, said: 

"We bave in our employ a designer who is constantly engaged in origlnat- 
ing and contriving new and ornamental designs for the parts manufactured 
by us." 

And further deposed: 

"Wlth regard to the particular design known as the Adams shower pan 
hère at issue and shown in the eut attached thereto, that design was made by 
us as early as December, 1913." 

[2] Furthermore, no shower pans were put on the market by the 
défendant until December, 1913, while the complainant put out some 
of them in June and July of that year. Thèse fixtures of the com- 
plainant may hâve contained the design before the beading was chang- 
ed, but that is, I think, unimportant. I am not satisfied with the de- 
fendant's explanation of its delay from the spring of 1913 to De- 
cember of that year in putting out this new shower pan which has 
proved so successful commercially, and I am inclined to the belief 
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that the dies were not made until a much later date than some of the 
defendant's testimony would indicate. The défendant produced a 
number of witnesses who swore to the making of the plaster pattern 
and dies in the spring of 1913, but I do not think this testimony will 
bear a close scrutiny. It is to be borne in mind that a défense of a 
prior use, when introduced to invalidate an existing patent, must be 
established by the most convincing évidence. As the Suprême Court 
has said in the Barbed Wire Patent Case, 143 U. S. 284, 12 Sup. 
Ct. 447, 36 h. Ed. 154: 

" • * * Courts hâve not only Imposed upon défendants the burden of 
provlng such devices, but hâve required that the ijroof shall be elear, satisfac- 
tory, and beyond a reasonable doubt." 

Now, the strongest pièces of évidence which the défendant has of- 
fered, to corroborate the testimony of Samuel Shapiro that a plaster 
cast was made from the rough pencil sketch of the show^er pan in 
March, 1913, and that a die was cast therefrom by the Fulton Found- 
ry Company in April, 1913, were the testimony of the witness Baker, 
and the books of the foundry company. Baker picked out the die in 
court, and I think I saw on the plaster cast the indistinct number 
M 5779, which is the same number that appears in the books of the 
foundry company as applicable to a die pattern received by it from 
the défendant on April 8, 1913. Baker testified that he sold a 
hydraulic press to the défendant on March 21, 1913, and was within 
a month thereafter consulted because the die he identified in court 
was not producing satisfactory results when the press was applied 
to it. 

Bazeel, one of defendant's witnesses, testified that he went back to 
work for the Reliance Métal Spinning Company "the last days of 
April," that he was "positively sure" of that date, and that he saw 
Cerveny make the plaster model. If this was true, it was not the 
plaster model sent to the foundry company on April 8, 1913. More- 
over, Cerveny, who made the plaster die, said it was the second pat- 
tern he ever made for the Reliance Métal Spinning Company, and 
that it was a 16-inch pattern; whereas, he said the first one was an 
18-inch Sheffield design. The books of the foundry company show 
that the plaster cast received April 8, 1913, was for an 18-inch die. 
It is difficuh therefore to imagine that the die which Mr. Baker saw 
was for an Adam pan, and it was doubtless of the Sheffield design. 
The apparent number on the plaster cast for the Adam shower pan 
was so indistinct and irregular that it seems hard to reconcile such 
markings with any businesslike System which might hâve been adopt- 
ed by the foundry company to identify the casts from which its dies 
are made. 

Furthermore, Samuel Shapiro, and other witnesses, testified that the 
die which Baker says was giving trouble was so faulty that it was nec- 
essary to eut out the complète center and recast the pièce so that it 
would give a proper impression; but Cerveny, who made the plaster 
cast, testified that the only trouble with the die was a small hole which 
he stopped with copper rivets and zinc, and that it always worked 
satisfactorily thereafter. 
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I Ihink the facts to which I hâve adverted make it highly improbable, 
if not impossible, that the die which Baker examined was for an Adam 
shower pan. Mr. Baker doubtless intended to give a correct version 
of the facts, but his story is involved in so many inconsistencies with 
other testimony that I hâve reached the conclusion that the die he was 
consulted about was not for an Adam pan, but probably was for a Shef- 
field design. It is much easier for me to believe that the recollection 
of a man admittedly having no expérience with matters of the kind in 
question was after three years mistaken as to the design he saw, than 
to reconcile the numerous contradictions which are involved in an 
acceptance of his story. The failure of Shapiro to remember where he 
secured the design, his attempt on the motion for a preliminary in- 
junction to lead the court to believe that it was the invention of a de- 
signer of the défendant, and the further circumstance that the latter 
waited until eight or nine months after the die was made before putting 
the shower pan on the market, are ail facts which discrédit Shapiro's 
story. 

But most of ail does it seem unlikely that two designs could hâve 
been such exact counterparts of one another without deliberate copy- 
ing. The f act that the beading on complainant's shower pan was chang- 
ed some time after Holton's drawings were made because the original 
form of beading did not make a good impression upon the brass, and 
that defendant's shower pan is exactly like complainant's completed 
design after the beading was changed, makes it probable that the copy- 
ing was donc by the défendant from the Holton design. If the com- 
plainant had donc the copying, the beading v/ould not bave been chang- 
ed by it, for the defendant's design was never changed and also had 
the same beading as in complainant's final structure. Moreover, it is 
impossible to believe that the rough pencil sketch not drawn to scale 
which Shapiro says he received from some unknown customer should 
resuit in a shower pan resembling so exactly in every détail the final 
completed fixture of the complainant. 

The questions of fact are difïicult to résolve ; but, after caref ul con- 
sidération, I hâve thought that the défendant bas not sustained the bur- 
den of proof, and that Holton was the inventor of the design in suit. 

[3] But the défendant further insists that the complainant is estop- 
ped to obtain either an injunction or damages because it did not follow 
up the Holton invention by applying promptly for a patent, but allowed 
more than a year to elapse after the défendant was putting out its 
shower pans without making its application. The statute "allows a 
patent to be granted only for an invention which was not in public use 
or on sale for more than two years prior to the application for the 
patent subject to the défense of abandonment within such two years. 
* * * " Andrews v. Hovey, 123 U. S. 275, 8 Sup. Ct. 101, 31 L. 
Ed. 160. 

"But tlie use and sale of the Invention within two years before the applica- 
tion for the patent was flled was not sufficient to establish an abandonment 
of the Invention, because * » • Congress expressly authorizes the Issue 
of a patent notwlthstanding such use and sale." Mast, Foos & Co. v. Demjp- 
ster Mill Mfg. Co^ 82 Fed. 327, 27 0.0. A. 191. 
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The Suprême Court said, in the case of Bâtes v. Coe, 98 U. S. at 
page 46, 25 L. Ed. 68 : 

"Coni?ress * * * Interfered, and provided that no patent sliall be held 
to be invalid by means of such purchase, sale, or use prior to the application, 
of a patent, except on proof of abandonment to the publie, or that such pur- 
chase, sale, or prior use has been for more than two years prior to such ap- 
plication." 

In the case at bar the complainant did not at first know about the 
provision of law requiring it to apply for a patent within two years 
after pubHc sale or use. When the provision was known, complainant 
applied for a patent and took steps to warn the trade. The law allowed 
two years within which to apply unless the invention was abandoned, 
and I think it clear that abandonment, which is a question of fact, 
never took place hère. The défense of estoppel, therefore, cannot be 
sustained. 

Last of ail, the défendant asserts that the complainant has attempted 
to influence the testimony of Holton and to prevent him from being 
called by the défendant as a witness and should not prevail because it 
does not corne into equity with clean hands. The letter of one of the 
complainant's ofiicers to Holton, in which it is said, " * * * Please 
don't let them lead you ofif into space, etc., just say, 'I don't know,' or 
words to that effect," is certainly open to possible criticism. On the 
other hand, it can be construed as a caution to a witness on whom the 
complainant relied to prove its case not to be making ill-considered 
statements in regard to matters which happened three years before and 
of which the witness might not be certain without ref reshing his recol- 
lection and referring to documents in the hands of the complainant. 
This litigation has been extremely bitter, and each party apparently 
became greatly excited. Ail this has tended to cause mutual distrust 
and promote the sort of thing which is now criticized. I cannot see, 
however, that the complainant secured, nor do I believe it attempted 
to secure, false testimony from Mr. Holton. The défendant doubtless 
knew that this court would not, by requiring answers to the usual in- 
terrogatories, compel the complainant to disclose the date of its inven- 
tion, at least unless the défendant was required simultaneously to give 
similar information to the complainant. The défendant to secure the 
information which it could not get through interrogatories proceeded 
to examine Holton under section 863 of the Revised Statutes (Comp. 
St. 1913, § 1472), and the complainant thereupon became most anxious 
to prevent its adversary from securing the advantage of learning in 
advance of the trial the date when Holton claimed to hâve made his 
design. I am not satisfied that the letters to Holton disclose more than 
a désire to go over the documentary évidence and other facts with him 
before he should be called upon to testify, to warn him against volun- 
teering information carelessly, and to hâve him avoid testifying until 
lawfully subpœnaed. The views of defendant's ofïicers as to what 
was in law a valid subpœna, like the views of many laymen, were 
more prompted by self-interest than knowledge and are not to be taken 
seriously. In short, while the tone of the letters which are criticized 
does not in some respects commend itself, I think thèse letters were 
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the resuit of the excitement and zeal of an unusually bitter litigation, 
and not of any conscious désire to thwart justice, and I do not find 
that the complainant has acted so inequitably as to deprive it of the 
protection by a court of equity of the légal rights to which it became 
entitled as the owner of the patent in suit. 

A decree is granted to the complainant, with costs, providing for an 
injunction and an accounting. 



MINER V. T. H. SYMINGTON CO, 

(District Court, W. D. New York. Oetober 24, 1916.) 

No. 127. 

1. Patents (S=5328 — Validity and Infringbment — Draft Biggino. 

The Miner patent. No. 668,655, for a draft rigglng for railroad cars, 
while in an old art, Is for a couibination not anticlpated, and covers a 
patentable improvement ; elaims 4 and 5 keld Infrlnged. 

2. Patents <S=»165 — Construction — Limitation of Claims. 

A limitation expressed in one claim of a patent cannot be read Into 
another claim from which it is omitted. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 241; Dec. Dig. 
<S=»165.] 

?,. Patents <S=»328 — Validitï and Infbinqement — Draft Kigging. 

The Miner patent, No. 668,656, for a draft rigging for railroad cars, 
claim 8, held not antleipated, valid, and infrlnged ; claim 2 held void 
for lacli of novelty. 

4. Patents <S=>157(2) — Construction — Construction to Givk Validity. 

The claims of a patent must be read in the light of the description, 
and if the évidence indicates différent constructions, that construction 
governs which will sustain the patent, rather than the one which wlU 
defeat it. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 231; Dec. Dig. 
.S=lô7(2).] 

5. Patents <@=328 — Validity and Inpbingement — Draft Rigging. 

The O'Connor patent, No. 829,728, for a draft rigging, was not anticl- 
pated, and discloses Invention. Claims 5, 6, and 7 also held Infrlnged. 

In Equity. Suit by William H. Miner against the T. H. Syming- 
ton Company. On final hearing. Decree for complainant. 

E. W. Hatch, of New York City, Louis Desbecker, of Buffalo, N. 
Y., and George I. Haight and Joseph Harris, both of Chicago, 111., 
for plaintiff. 

Gilbert P. Ritter, of Washington, D. C, W. S. Symington, Jr., of 
Baltimore, Md., and Gibbons & Pottle, of Bufïalo, N. Y., for de- 
fendant. 

HAZEE, District Judge. Infringement by the défendant, the T. 
H. Symington Company, is alleged in the bill as to three letters pat- 
ent, No. 668,655 and No. 668,656, both dated February 26, 1901, to 
William H. Miner, and No. 829,728, dated August 28, 1906, to John 
F. O'Connor, ail relating to improvements in draft rigging by which 

i®=>For otUer cases see same topic & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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railroad cars are coupled together, of a type generally known as 
tandem spring draft rigging. Structures of this character comprise 
a drawbar and yoke, with a U-shaped pocket strap, followers, stops, 
and cheek plates bolted to the inner sides of the sills for engaging 
the spring or shock-absorbing instrumentalities ; the device being 
attached to the under frame of the car. 

Tandem spring draft rigging was familiar to the art at the date of 
the inventions in suit; indeed, various types of draft rigging were 
old, namely, the single spring, the twin spring, and the tandem spring 
— the latter the type with which we are herein concerned. This type 
is provided with two spring or compression members, one arranged 
behind the other, each having a follower at its ends, while the con- 
nection between the gear and draft sills of the cars is efifected through 
stops ; the middle stop, in the patents in suit, being deeper than the 
end stops, and each follower being simultantously and independently 
operated. 

As increasing railroad traffic from time to time demanded heavier 
cars, improvements in draft rigging and shock absorbers were neces- 
sary, in order to withstand the increasing shocks and blows to which 
the heavier cars were constantly subjected. The improvements, 
therefore, related principally to détails of construction of one or 
more éléments of the original combination, and tended towards in- 
creasing their strength and durability. Ail improvements or modifi- 
cations had to conform to the standard dimensions specified by the 
Master Car Builders' Association, so that they could be used inter- 
changeably on différent cars; such dimensions being 12% inches in 
width, and 34^^ inches in depth. Therefore any altération or modifi- 
cation, however slight, by which strength and durability were increas- 
ed, would seem to require the skill and ingenuity of an inventor. 

[1] The bill allèges that the defendant's draft rigging is an in- 
fringement of claims 4 and 5 of Miner patent. No. 668,655, and as 
claim 4 is fairly descriptive of the structure, it will be unnecessary 
to set forth claim 5. Claim 4 reads as follows: 

"4. The combination with the drawbar, pocket strap, tandem arranged 
springs, and followers, of a pair of flaiiged steel draft beams, a pair of stop 
castlngs secured thereto, and each furnished with three stops and upper 
guide flange, a lower guide plate for the followers and the draft rigging to rest 
upon, extending between said draft beams and secured thereto by bolts 
passing through the lower tianges thereof, the upper guide fianges of said 
stop castings each tapering from the middle toward both ends to form a ful- 
crum for tiie poclcet strap to swing upon, substantially as specified." 

Claim 5 has substantially the same wording, save that it includes 
the phrase: 

"Said guide plate having a central longitudinal channel for the lower 
member of the pocket strap." 

In addition to the subject-matter, claim 4 spécifies the following 
éléments in combination : (1) A pair of stop castings ; (2) a lower 
guide plate. The stop castings are secured to the draft beams, each 
being furnished with stops and having an upper guide flange "tapering 
from the middle toward both ends to form a fulcrum for the pocket 
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strap to swing upon." The lower guide plate élément for the fol- 
lowers is extended between the draft beams by bolts, and has a central 
longitudinal channel for the lower member of the pocket strap, while 
the guide flange is made to taper from the middle towards both ends. 

The iflvolved claims are for a combination of old and new élé- 
ments, and I think the patentée made a patentable improvement in 
the art by introducing as new éléments the features of tapering the 
upper guide flange of the stop castings and of channeling the lower 
guide plate for the support of the f ollowers . 

The défenses are limitation of claims and noninfringement. Sev- 
eral prior patents were cited to illustrate the state of the art at the 
date of the invention, but not to anticipate it, and it is contended that 
a strict construction only of the disputed claims is warranted. In 
none of the prior patents however — patents to Miner, Nos. 570,038 
(see model SX) and 549,207 (see model RX), to Roosevelt, to Perry, 
to Stark, to Brown, and to Jansen — is contained either the combi- 
nation of the said claims or a near approach to the idea of the inven- 
tor, which obviously was to provide better means for withstanding 
the greater strains and shocks. While some of the éléments of the 
claim are contained separately in one or more of the prior patents, 
they do not suggest the combination described in the Miner patents 
under discussion. 

[2] Although the drawing attached to the patent illustrâtes a guide 
plate extending the whole length of the draft gear, the claims con- 
tain no limitation to the use of either a long or short guide plate. Be- 
sides, claim 2, not in issue, refers to a "lower guide plate extending 
from the front to the rear follower" — an obvions limitation, which, 
however, is excluded by claim 4, and cannot be read into it. Cadillac 
Motor Car Co. v. Austin, 225 Fed. 983, 141 C. C. A. 105. 

The spécification, speaking of the function of the middle stop, states 
that : 

"Owlng to the incllned inner edges d* of tlie guide flange d» of the stop 
easthig and the greater depth of the middle stop di over that of the end stops 
û!2, a fulcrum is formed at the angle of said Incllned edges for the drawbar 
pocket strap to swing or turn upon, as reijulred vvhen the train is passiug 
around curves." 

Counsel for défendant contends that claims 4 and 5 must also be 
limited to this description of the guide flanges, and that, as défendant 
does not utilize in its draft rigging a stop casting which forms a 
fulcrum for the pocket strap at the angle of the edges of the draw- 
bar, infringement is avoided ; but défendant in its construction 
uses a center post with a flat bearing face, which I consider merely 
a colorable modification, as substantially the same resuit was attain- 
ed as by complainant's fulcrum. Nor was infringement of claim 5 
avoided by shortening the lower guide plate, which retained 
the lengthwise channel, so that it extended under only one of the 
followers, as the same resuit was secured thereby as in complain- 
ant's patent. 

[3] Claims 2 and 8 of Miner patent, No. 668,656 read as foUows: 

"2. In a draft rigging, the combination wlth the draft tlmbers, and sill 

and body bolster, of a pair of draw bar stop castlugs htting between and se- 
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cured at thoir backs to the rlraft timhers and abiitting at one end against 
the end sUl and at the other against the body bolster, substantlally as specl- 
lied." 

"8. In a draft rigging, the comblnation wlth the drawbar, pocket strap, tan- 
dem arranged springs, and followers at both ends of both springs, of a pair 
of stop castings having each three stops for the followers to abut against ; the 
middle stop at Its portions above and below the follower guides being deeper 
than the end stops to form pivots for the drawbar and pocket strap to swing 
or turn laterally upon, substantlally as specifled." 

As shown by claim 2, it was evidently the intention of the patentée 
to add strength to the castings by fitting them between the draft sills 
and riveting or bolting them thereto at their backs, so as to cause 
them to abut at one end against the end sill and at the other against 
the body bolster. But in my opinion there was no novelty at the 
date of the invention in thus attaching the cheek plates, as evidenced 
by the Car Builders' Dictionary, wherein it is stated: 

"The castings for the drawbar stop are sometimes made long enough to 
bear against the body bolster, or a filling block Interposed between it and the 
drawbar, thus relieving the lugs and bolts of strain." 

Aside from this, the Roosevelt patent, No. 542,110, dated July 2, 
1895, and the Ronemus patent, No. 545,096, dated August 27, 1895, 
and the Tomlinson patent. No. 545,555, dated September 3, 1895, 
contain descriptions of such an abutting arrangement. In the Tom- 
linson patent the draft sheets are firmly bolted to the center or draft 
sills and also to the sills C and the bolster D, if desired, and the Mac- 
Kenzie patent. No. 569,218, dated October 13, 1896, speaks of abut- 
ting the sections a' of the plates at their respective ends against the 
body bolster C and the end sill B. The Perry patent also spécifies 
that the draft iron B is made of such length as to connect the end 
sill C and the bolster D. Hence, the defendant's construction, which 
does not abut at the ends of the castings, but bas a space between the 
bolster and the end of the casting, is not an infringement of claim 2. 

Claim 8 spécifies a combination with front and rear pockets sep- 
arated by a yoke thimble ; a connection between the gear and draft 
beams of the car being eflfected through the médium of three stops, 
of which the central stop, upon which the yoke swings, is the deep- 
est. The upper guide flange for bracing the middle stop, though 
tapering therefrom, to which form claim 4 is limited, is not specifi- 
cally mentioned in claim 8; but such claim requires the middle stop 
to be made deeper than the end stops, both above and below the 
follower guide, to form a pivot for the drawbar and pocket strap to 
swing and turn upon. 

[4] Défendant criticizes the claim for lack of clearness. The 
drawing, it is true, omitted certain référence numbers from the stops; 
but the spécification in its entirety makes fairly clear that the portions 
^10 gio ^j.g jLbove and below the follower guides which are associated 
with the stop casting. The rule of law is that the claims of patents 
must be read in the light of the description, and if the évidence in- 
dicates diflferent constructions, that construction governs which will 
sustain the patent rather than the one which will defeat it. McClain 
V. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 l,. Ed. 800. 
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There is nothing found in Miner patent, No. 570,038, to invalldate 
said claim, although a lug or projection g^ is shown at the micldle of 
the casting, which was very much lighter than the présent casting ; but 
it was not a part of tiie central stop, nor was it deeper than the end 
stops, and such casting, having been built for a lighter car, was in- 
capable of withstanding the increased shocks and strains. There are 
other important différences, but they need not be dwelt upon, inasmuch 
as I think that the patentée, in making the middle stop deeper than the 
end stops at its portions above and below the follower guides to form 
a pivot, strengthened the structure as a whole at a point where impacts 
and pulling were most severe. In the Weiss patent. No. 569,696, it is 
true, there are deeper stops, that is, deeper end stops ; but such end stops 
were incapable of functioning to limit the swinging or turning move- 
ment of the yoke. The defendant's structure embodies the feature of 
a middle post deeper than the end posts in combination with the élé- 
ments of claims 4 and 5 of Miner patent. No. 668,655. 

[5] In the spécification of the O'Connor patent its object is stated as 
f ollows : 

"To proride a railwaj' draft rigglng slde plate or stop casting of a simple, 
strong, efflcient, safe, and rellable construction, and capable of successfuUy 
withstanding the enormous shocks or blows to which the draft rigglng is 
subjected in actual and practleal use." 

It is shown that prior to such invention draft rigging bad a tendency 
to break or give way at the side plates or castings, or at other points, 
and in this connection the spécification says : 

"Heretofore draft rigging side plates or stop castings hâve always been 
made of plates or webs of unequal thiekness at différent points, and espeeially 
at the intersection of the stop shoulders with the main plate or web of the 
stop casting, and I hâve observed that the breakage is most apt to occur 
apparently at those Intersections or points where the métal is thlcker." 

To obviate thèse difficulties the patentée made a very much lighter 
casting than any prior castings, using less métal, distributing it even- 
ly, and producing at the same time a stronger casting than had been 
produced before. He also introduced in his patent a stop casting with- 
out any T-sections — a feature not herein involved. The claims relied 
upon are the fifth, sixth, and seventh. The fifth claim is for the com- 
bination of éléments, while the sixth relates to a side plate or stop cast- 
ing, and does not embody the combination. Claim 7 differs f rom claim 
6 in its inclusion of the words "further upright convolutions." Claim 
6, which is typical, reads as follows : 

■"6. In a railway draft rigglng slde plate or stop casting, conslsting of a 
cast web of substantlally uniform thiekness throughout, furnished with a 
séries of upright convolutions therein forming stops or shoulders for the 
followers tb abut agalnst, and furnished with horizontal or longitudinal con- 
volutions therein forming longitudinal strengthening ribs or flanges, said 
horizontal convolutions extending between, but not across, said upright con- 
volutions, substantlally as specifled." 

Not only did the patentée make the castings of substantlally uniform 
thiekness throughout, but he embodied in his invention certain bends or 
convolutions, extending them vertically to form the required stop shoul- 
ders for the followers to contact, and thus securing greater strength 
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in the stops afifected by the blows and jars of the cars. He avoided 
substantially thickening the castings where the upright convolutions 
were caused to adjoin the other parts of the castings. Complainant 
concèdes that upright convolutions were not new, but contends that 
the additional élément of the O'Connor claims, the horizontal bends 
or convolutions for longitudinal strengthening of the flanges, was 
new. Défendant concèdes that the shoulders forming the contacts with 
which the follower co-operates were the convolutions in the web, but 
argues that the claims, properly construed, eliminate from stop cast- 
ings the increased thickness due to the intersection of one web with 
another web. 

Are the claims limited by the patents to Hinson, No. 636,431, to Jan- 
sen. No. 708,481, and to Miner, No. 754,669? There is nothing in the 
Hinson patent in the nature of a horizontal convolution or bend. There 
the back plate was straight, and lacked the strengthening means of 
the O'Connor patent, and besides it was not formed of relatively thin 
meta! uniform throughout, which at the same time maintained the 
appearance of great thickness. The Jansen patent is a close approach 
to the O'Connor patent, and there is similarity between it and defend- 
ant's cheek plate; but an inspection of defendant's Exhibit BX will 
disclose that the Jansen patent lacks a substantial uniformity of thick- 
ness of métal throughout, being noticeably thicker at the end stops near 
the followers. There is also another important différence, namely, the 
plainness of the Jansen plate on the back ; the horizontal bends or con- 
volutions of O'Connor, to strengthen the ribs of flanges, being absent. 
Neither does the Miner patent, No. 754,669 describe a web of uni- 
form thickness or a casting containing a horizontal bend or convolution 
to strengthen the rib or Hange. There is nothing in the prior art pat- 
ents to warrant a close scanning of the claims in suit, or a con- 
struction limiting them to a mère removal of thicknesses of the web 
at points of intersection with another web. 

The appearance of complainant's and defendant's castings is some- 
what différent, yet the défendant in my view employs the séries of 
horizontal bends or convolutions, as well as the vertical convolutions 
forming the stops. It makes no différence that in defendant's structure 
a portion of one of the vertical convolutions ceases at the middle post, 
inasmuch as an additional horizontal convolution takes its place. The 
défendant secures the same bénéficiai resuit by its adaptation and ap- 
propriation as does the complainant. While claims 5 and 6 are limited 
to horizontal bends or convolutions "extending between, but not across," 
the upright convolutions, claim 7 contains no limiting language. It 
was further urged that the effect of the horizontal convolutions and 
the vertical convolutions was to form flanges. There is no point to 
the claim that the main stops in defendant's structure are flanges, and 
not convolutions of one type or another. 

In view of the f oregoing, it is unnecessary for me to pass upon com- 
plainant's allégation and testimony that the défendant procured skilled 
labor from the manufacturer of complainant's structure for the pur- 
pose of facilitating acts of infringement. 

Complainant may hâve a decree, with costs, holding claims 4 and 
S of Miner patent, No. 668,655, claim 8 of Miner patent, No. 668,656, 
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and claîms 5, 6, and 7, of O'Connor patent, No. 829,728, valid and în- 
fringed, and claim 2 of Miner patent, No. 668,656, invalid for want of 
novelty. 
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(District Court, E. D. Missouri, E. D. Noveniber 28, 1916.) 

No. 4540. 

1. Railroads ®=5l9Ô(l) — Eeceivebship — Reobganization'. 

Courts hâve corne to reeognize that modem railroad reeelverships are 
in many cases but instruments for consummating plans of reorganiza- 
tion, and so far as properly can be the judicial proceeding is conducted in 
liarmony wltli the plan ; but the court bas and wlll exercise authority to 
see that ail équitable rights In or connected with the property are secured, 
and this duty becomes spécifie and imperative upon the complaiat of an 
interested party. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 656, 658, 660; 
Dec. Dig. <&=5l95(l).] 

2. Raileoads <g=>195(l) — Receivebsiiip — Objections to Plan or Reobqani- 

zation. 

Where a plan for reorganization of a railroad company whose property 
In the hands of a receiver is submitted to bondholders for their indivldual 
acceptance or rejection, they are not represented in such niatter by the 
trustée of the mortgage securing their bonds, but may appear individual- 
ly or by a committee to object to the plan ; and they are not required to 
wait before intervention until after a decree of foreclosure bas been 
entered and carried out by a sale of the property, and the tlme lirolted 
for acceptance of the reorganization lias expired, but should more prop- 
erly corne in while such matters are pending and undisposed of. 

{PJd. Note.— For other cases, see Railroads, Cent. Dig. §§ 656, 658, 660 ; 
Dec. Dig. <S=>195(1).] 

3. Railboads i®=»195(l)— Eeobqanization of System — Inclusion ob Exclu- 

sion OF Branch Lines. 

On reorganization of a railroad System, the advisabllity of Including 
or excludlng a particular subsidiary Une, and the terms in whlch it may 
be included, depending on its relation and value to the System as a whole 
and the necessities of the reorganization, présent questions which must be 
left largely to the business judgment of those in charge, and the court 
should not interfère, unless in an exceptional instance of fraud or grossly 
inéquitable discrimination. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 656, 658, 660 ; 
Dec. Dig. «=>195(1).] 

4. Railboads (S=195(1) — Reorganization of System — Equities or Bond- 

holders OF Subsidiary Line. 

On reorganization of a railroad System, flrst mortgage bondholders o£ 
a subsidiary Une, whose bonds were also assumed by the principal com- 
pany on its purchase of the Une, occupy a dual position: First, as mort- 
gagees of the particular Une ; and, second, as gênerai creditors of the 
purchasing company ; and their rights should be recognized in both rela- 
tions, by giving them the beneflt of their securlty, its value to be agreed 
on or determlned by a foreclosure and sale, and by giving them the 
status of gênerai creditors as to any deficiency. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 656, 658, 660; 
Dec. Dig. ®=»195(1).] 

@soFor other cases see same toplc & KKY-NUMBKR in ail Key-Numbered Dlgests & Indexes 
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In Equity. Suit by the Guaranty Trust Company of New York 
and Benjamin F. Edwards, as trustées, against the Missouri Pacific 
Railway Company. On motion of complainants to strike from the files 
the intervening pétition o£ the Boisot committee of bondholders, ob- 
jecting to the plan of reorganization. Motion denied. 

Nagel & Kirby, of St. Louis, Mo., and Stetson, Jennings & Russell, 
of New York City, for the motion. 

Winston, Payne, Strawn & Shaw, of Chicago, 111., for the Boisot 
committee. 

HOOK, Circuit Judge. This is a suit to foreclose a mortgage upon 
the Missouri Pacific Railroad. The présent matter for considération 
is a motion of the plaintifïs to strike from the files or dismiss the in- 
tervening pétition of the Boisot committee, which attacks the plan 
of reorganization as inéquitable. 

The Boisot committee represents a large majority of the $1,024,000 
of first mortgage bonds, séries A, of the Kansas City Northwestern 
Railroad Company., The bonds are a first lien upon 161.65 miles of 
road extending northwestward from a connection with the Missouri 
Pacific at Kansas City, Kan., with a branch into Nebraska. The road 
has been owned and operated for quite a number of years as part of 
the Missouri Pacific System. In the deed by which the Missouri Pa- 
cific Company acquired the road it assumed and agreed to pay as 
part of the considération the above-mentioned séries A bonds, and 
also séries B of the same issue, aggregating $2,983,000 and secured 
by the same mortgage. The séries B bonds, not involved hère, were 
held by the Missouri Pacific Company, and were subsequently de- 
posited by it under the mortgage to the plaintiff trustées now being 
foreclosed in this suit. The plan of reorganization tenders to the 
holders of Kansas City Northwestern séries A bonds preferred stock 
of a Company through which the reorganization is to be worked out, 
and which for convenience may be called the New Company. The 
Boisot committee complains that this is inéquitable and discriminat- 
ing. 

A brief statement of the outHne of the proposed reorganization is 
essential to an understanding of the complaint. The plan contemplâtes 
the amalgamation of the Missouri Pacific and the St. Louis, Iron 
Mountain & Southern Railroads, and, excepting certain underlying 
bonds that will remain undisturbed, a readjustment of their entire 
debt and outstanding stock, with the f ollowing resuit : 

Old obligations of both companies to reinain undisturbed $128,458,620 

New flrst and refunding 5 per cent, bonds 46,92.3,150 

New gênerai mortgage 4 per cent, bonds 44,399,292 

Total funded debt $219,781,062 

New preferred stock, 5 per cent, cumulative from June 30, 1918 $ 76,751,635 
New common stock $ 82,839,585 

The mortgage to secure the new 5 per cent, bonds will be open to 
a maximum limit of three times the amount of the stock, or approxi- 
mately $250,000,000, to take care of future needs. The amounts of 
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the new bonds and stocks ta be issued as above shown are estimated, 
because of certain options given to holders of old securities, a con- 
vertible feature of the preferred stock, and the authority of those in 
charge to make changes in the plan. But the figures set forth show 
in a substantial and gênerai way the structure and arrangement of the 
proposed reorganization. The unsecured debt of the old companies, 
not paid by the receiver, is estimated as not exceeding $1,000,000. 
For the principal of this unsecured debt new preferred stock at par 
is offered, subject to the approval of the court. In this connection 
the court takes notice that, in addition to the above amount, the re- 
ceiver has paid and discharged a substantial amount of unsecured debts 
and liabilities of the old companies from funds in his hands. There 
is but $45,135 of stock of the Iron Mountain Company in the hands 
of the public. For it the plan tenders preferred stock of the New 
Company at par. The existing stock of the Missouri Pacific Company 
in the hands of the public amounts to $82,839,585. The plan tenders 
the holders of it an equal amount of common stock of the New Com- 
pany at par, upon payment of $50 per share of their respective hold- 
ings, and for the $50 per share so paid they will be given an equal 
amount of new 4 per cent, bonds. The cash amount realized from 
the payments upon the exchange of common stock (including those 
by underwriters, who take the place of nonparticipating old stock- 
holders) will be $41,419,792. This money will be used as follows: 
(a) To pay Missouri Pacific Company extended gold notes, $24,773,- 
000; (b) to pay certain equipment trust obligations of both old com- 
panies, $2,270,000; leaving (c) $14,376,792 for various minor liabili- 
ties, working capital for the New Company, new equipment, immédi- 
ate improvements, reorganization costs, etc. 

[1] At the threshold lies the question of the relation of a court 
which appoints receivers of a railroad to a reorganization thereof by 
the security holders. There is no doubt but that bondholders hâve a 
right, upon default, to a strict foreclosure and sale according to the 
terms of their mortgages and the applicable statutes, and to leave the 
holders of junior securities, unsecured creditors, and stockholders to 
protect themselves as best they can. But in practice, on a large scale, 
and except in cases of utter insolvency, that is rarely done in thèse 
days. If the financial difificulties resulting in receivership are not 
mortal, but are mère embarrassments, which may be relieved by time 
and readjustment, the custom is à reorganization, embodying a récog- 
nition of ail interests — ^bonds and other lien debts, gênerai debts, and 
stocks — as far down the scale of préférence as the value of the prop- 
erty and sound business judgment reasonably justify. As was said 
m Louisville Trust Co. v. Louisville, etc., Ry., 174 U. S. 674, 683, 
19 Sup. Ct. 827, 830 (43 L. Ed. 1130) : 

"We must therefore recognize the fact, for it is a fact of common Knowl- 
edge, tliat, whatever the légal rights of the parties may be, ordlnarily fore- 
clo.sures of railroad mortgages mean, not the destruction of ail interest of the 
mortgagor and a transfer to the mortgagee alone of the fuU title, but that 
such proceedings are carrled on In the interests of ail parties who hâve any 
rights in the mortgaged property, whether as mortgagee, créditer, or mort- 
gagor." 
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The considérations which hâve led to such reorganizations in place 
of strict insistence upon contractual and légal rights are not impor- 
tant hère. It has sometimes been claimed that plans of reorganiza- 
tion formulated by bondholders and stockholders of a railroad in the 
hands of receivers are exclusively of private concern, free from ju- 
dicial action or interférence. But for varions reasons the view cannot 
be sustained in principle. After ail that can be said from the stand- 
point of theory and strict right, the fact remains that many railroad 
receiverships, and the one hère is typical of them, are but instruments 
for consummating plans of reorganization, and courts hâve come to 
realize that such use of their jurisdiction and processes entails a cor- 
relative duty to those affected by the resuit. Generally, in such cases, 
the principal parties to the suits are adversary only in name, and the 
existence of the collatéral agreement or understanding sought to be 
consummated is suggested by the face of the pleadings. The rela- 
tion between the receivership which ensues and the plan of reorgani- 
zation agreed upon is close and intimate. So far as properly can be, 
the judicial proceeding is conducted in harmony with the plan, and 
the success of the agreed readjustment is promoted by the orders of 
the court and the acts of its receivers. Generally the judicial course 
would not be diflferent if the court were carrying out a plan of re- 
organization of its own making or one affirmatively adopted by judi- 
cial order or decree. It is not meant by this that a court should in- 
sist on engaging with the security holders in formulating the terms of 
readjustment, but that the plan put out by them may and usually does 
hâve such relation to and dependence upon its judicial action that it 
is its duty to take cognizance of it and act accordingly. While it is 
the settled doctrine that reorganizations wîll be encouraged, yet, on 
the other hand, a court of equity will not lend its aid to one that is 
inéquitable or oppressive. In the Louisville Case, supra, the court 
said: 

"We may observe that a court, assuming In foreclosure proceedlngs the 
charge of railroad property by a receiver, can never rlghtfuUy become the 
mère sUent reglstrar of the agreements of mortgagee and mortgagor. It can- 
not say that a foreclosure Is a purely technical matter between the mortgagee 
and mortgagor, and so enter any order or decree to which the two parties as- 
sent without further inquiry. No such receivership can be initiated and car- 
ried on unless absolutely subject to the Independent judgment of the court 
appointing the receiver ; and that court in the administration of such receiv- 
ership is not limited simply to inquiry as to the rights of mortgagee and mort- 
gagor, bondholder, and stoclsholder, but considering the public interests in 
the property, the peculiar circumstances which attend large railroad mort- 
gages, must see to it that ail équitable rights in or connected with the prop- 
erty are secured." 

An additional reason for the duty of a court was given in North- 
ern Pacific Ry. v. Boyd, 228 U. S. 482, 33 Sup. Ct. 554, 57 L. Ed. 
931. There the Suprême Court referred to the rule that a private 
contract between bondholders and stockholders, whereby the corporate 
property was transferred to a new company having the same share- 
holders, was void in equity as to a nonassenting créditer, and also 
to the doubt that once existed whether a court could permit a fore- 
closure sale which left any interest in the stockholders. And it said 
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that it is now settled that, since those who invoke the aid of a court 
of equity must do equity, a reorganization relying on a judicial de- 
cree to subject the property may bind creditors who do not accept 
fair terms. Still another considération was expressed by the Circuit 
Court of Appeals of this circuit in Western Union Telegraph Co. v. 
United States & M. T. Co., 221 Fed. 545, 137 C. C. A. 113. It said: 

"The property of an insolvent railroad corporation in the custody of a court 
in a suit to foreclose a mortgage upon it is charged vvith a trust for the bene- 
flt, flrst, of the holders of preferential clalms superior in equity to the lien 
of the mortgage; second, of the liolders of the lien of the mortgage and of 
other such liens in their order of prlority; third, of the unsecured or gênerai 
creditors of the mortgagor; and, fourth, of its stockholders." 

The conclusion is manifest that the gênerai duty of a court in a 
railroad foreclosure suit to take cognizance of a plan of reorganization 
by the bondholders and stockholders which is to be aided by its de- 
cree, and to protect the équitable rights of ail, becomes spécifie and 
imperative upon the complaint of an interested party. 

[2] It is urged in support of the motion that the objection to the 
plan of reorganization should hâve been niade by the trustée of the 
mortgage securing the séries A bonds in question, and not by the bond- 
holders or their committee. But, as is the practice, the oflfer of the 
plan is to the bondholders individually for their several acceptance or 
rejection. It does not call for the performance of a duty or the ex- 
ercise of a power vested exclusively in the trustée. The acceptance 
or rejection of the plan affects the personnel of the bondholders, like 
a sale of their holdings in the market, rather than an action under their 
mortgage. Besides, the tender of the plan involves the assumed ob- 
ligation of the Missouri Pacific Company to pay the bonds, which, 
so far as appears, was subséquent ta and independent of the mort- 
gage. _ 

It is also contended that the intervention is prématuré ; that it 
should not hâve been made before decree in the main case, or before 
the sale in foreclosure and motion to confirm. It is argued in this 
connection that objecting creditors must either accept the ofïer made 
them in the plan or stay ont until the time above mentioned and risk 
their rights. The effect of the contention is that objections to the fair- 
ness of a plan of reorganization cannot be made until about the end 
of the proceedings in court, and if the court should then décide the 
offer was a fair one, the objectors not having accepted it would lose 
their right, if in the meantime the period limited in the plan for ac- 
ceptance had expired. In the case hère the time expired after the in- 
tervening pétition was filed. No considérations of convenience in 
reorganization can justify a rule that would work that way. In most 
of the reported cases the objections by creditors were presented at or 
after the normal end of the court proceedings. lyouisville Trust Co. 
V. Louisville, etc., Ry., 174 U. S. 674, 19 Sup. Ct. 827, 43 L. Ed. 
1130; Northern Pacific Ry. v. Boyd, 228 U. S. 482, 33 Sup. Ct. 554, 
57 L. Ed. 931 ; Id., 177 Fed. 804, 101 C. C. A. 18; Kansas City South- 
ern Ry. V. Guardian Trust Ce, 240 U. S. 166, 36 Sup. Ct. 334, 60 
L. Ed. 579; Central Improvement Co. v. Cambria Steel Co., 210 
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Fed. 696, 127 C. C. A. 184; Id., 201 Fed. 811, 120 C. C. A. 121; 
Western Union Telegraph Co. v. United States & M. T. Co., 221 Fed. 
545, \?)7 C. C. A. 118. But that was a casiial or adventitious circum- 
stance, and net according to a settled rule of practice. On the con- 
trary, the rule that has been settled requires a diligent assertion of 
objections, and it is for the protection of the reorganization and those 
participating in it against belated attacks. 

There are several points of similarity between the Louisville Case, 
supra, and the case at bar. There a single créditer objected; hère 
a committee representing creditors. There the creditor held bonds 
which the principal railroad company had guaranteed ; hère the cred- 
itors hold bonds which the Missouri Pacific Company assumed and 
agreed to pay. There, as hère, there was first a creditors' bill in 
harmony with the interests of the debtor company, a receiver was ap- 
pointed, bills to foreclose mortgages were filed, and an order of con- 
solidation entered. There, as hère, the intervening creditor charged 
the formation of a plan of reorganization by bondholders and stock- 
holders pursuant to which the railroad was to be purchased at fore- 
closure sale. In that case the creditor applied for and was given leave 
to intervene the day the decree of foreclosure was entered. The in- 
tervening pétition was filed about a month later, but before the sale. 
Of a défense of lâches the Suprême Court observed : 

"It is said by the appellee that the liOuisville Trust Company [the creditor] 
was dllatory, and that by reason thereof it was not entitled to considération 
in a court of equity. There is some foundation for tliis contention, and yet 
there was not sucli delay as justified the court in refusing to enter upon an 
inquiry." 

One of the reasons given was that the original creditors' bill was in- 
stituted for the benefit of ail creditors "according to their due equities 
and priorities," and the creditor in question might well hâve awaited 
some notice for it to corne in. The conclusion of the court is quite 
inconsistent with the contention made hère that the intervention of 
an objecting creditor before decree or sale and confirmation is préma- 
turé, and should be dismissed. 

Finally, it is said that the right of the plaintiffs to a decree is not 
affected by the intervention. That might be so in a pure case of fore- 
closure by the bondholders, but it necessarily follows from what has 
been said that, where the proceedings in court are but means to ef- 
fect a reorganization in which interests of stockholders are recognized 
and preserved, the right to a decree is not absolute, but is subject to 
the same considérations as attend the foreclosure sale or its confirma- 
tion. But as the duty of the court may as well be performed later, no 
usef ul purpose will be subserved in delaying the decree. 

We come to the objections of the Boisot committee to the plan of 
reorganization. Complaint is made of the offer of new preferred stock 
for the séries A bonds in comparison with the offer to the old stock- 
holders. Passing for the time the mortgage security back of those 
bonds, and regarding them as gênerai indebtedness of the Missouri 
Pacific Company, because of its assumption and agreement to pay, 
no inéquitable discrimination in favor of the old stockholders is per- 
238 F.— 52 
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ceived. The normal relation between the two, gênerai créditer and 
stockholder, is preserved. The conraion stockholder is always last in 
the scale. Hère the gênerai creditor is just before him, and his prior- 
ity is preserved by preferred stock of the New Company. In this, 
as in most cases of the kind, the success of the reorganization and 
the future of the New Company dépend upon the conversion of more 
or less of the indebtedness into income bonds, preferred stock, or 
common stock, and a conséquent lessening of fixed charges. The ac- 
ceptance of such new securities is a just and necessary concession to 
prior lien holders, who refrain from strictly enforcing their rights. 
In this case the old stockholders are required to pay in cash 50 per 
cent, of the par of their holdings. They will receive for their cash 
payments new 4 per cent, bonds at par. In order, thèse bonds will 
corne just ahead of the preferred stock. They will be inferior to ail 
the other bonded indebtedness, and their subordinate position in that 
respect, and their rate of interest, taken together, make it doubtful 
that they will soon, if ever, be worth par. This will operate as an 
assessment upon the common stock to the amount of the discount. 
That the stockholders will be given such bonds for their cash payments 
is not inéquitable to gênerai creditors. They will pay more than they 
will get in value; but if they paid nothing, and received no bonds, 
still the relation between them and gênerai creditors would not be 
disturbed. Besides, the raising of money from some source is impera- 
tive, and that raised from the stockholders will be for the benefit of 
the enterprise as a whole. 

[3] Complaint is also made that the holders of the bonds on four 
other branch or subsidiary lines are offered the same or better terms, 
and comparisons are made between those lines and the Kansas City 
Northwestern as regards values of the properties and amounts of 
incumbrance. But there are other considérations than those. The 
relation of a particular railroad to the system as a whole, its value to 
the System on that account, and the advisability of including or ex- 
cluding it, in view of the necessities of the reorganization, enter into 
the problem. A court cannot well review such matters, but must leave 
them largely to the business judgment of those in charge. It would, 
perhaps, be going too far to say a court should never interfère on a 
complaint of that kind; but clearly it should not do so unless in an 
exceptional instance of fraud or grossly inéquitable discrimination. 
Generally the objection to a plan of reorganization should involve a 
definite principle, and not require a long complicated investigation of 
values, properties, etc. As to this an analogy may be found in the 
opinion of the Suprême Court on a phase of the Boyd Case. 

Objections are also made ta the proposed disposition of the money 
realized from payments on the exchange of common stock, shown by 
divisions (a) and (c) above mentioned. What has already been said 
sufficiently disposes of them. But in the case of the extended gold 
notes of the Missouri Pacific Company it may be added that they ma- 
tured during the receivership and the court found that the equity in 
the deposited collatéral was so substantial and valuable that it author- 
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ized the receiver to préserve it by securing an extension- of tlie notes, 
upon terms which included additional security. • 

[4j The above are ail the objections to the plan of reorganization 
specifically set forth in the intervening pétition, and, were nothing else 
to be said, the pétition should be dismissed. But another question 
arises from the face of the pétition, the attached copy of the plan, 
and the intervener's prayers for relief. As was said in the Louisville 
Case, it is the duty of the court to "see to it that ail équitable rights 
in or connected with the property are secured." The question was 
referred to at the argument, and unless disposed of now it will re- 
turn to affect the reorganization. As already indicated, the holders 
of the séries A bonds occupy a dual position. First, they hâve a 
first mortgage lien upon the Kansas City Northwestern Railroad at 
the rate of $6,347 per mile. It is averred that the mortgage covers 
valuable terminais and team tracks in Kansas City, Kan., in regular 
use by the Missouri Pacific Company, and a railroad bridge across 
the Kansas river, also used by it and by the Chicago Great Western 
Railroad Company, its lessee. Second, they hold the independent con- 
tract of the Missouri Pacific Company to pay the bonds, which un- 
doubtedly was intended and has been regarded as an additional and 
valuable security. But the plan is so framed that, if they insist upon 
their mortgage security, they lose their rights as creditors under the 
contract. In other words, the tender of preferred stock would not in 
that case be open to them for any part of their demands. On the 
other hand, if they accept the offer of preferred stock, they must 
abandon their mortgage. In that case they would get no more than a 
gênerai créditer with no security whatever. Thèse bondholders be- 
came creditors of the Missouri Pacific Company by virtue of its con- 
tract, irrespective of the Kansas City Northwestern mortgage, and, as 
such, their rights were equal to those of ail gênerai creditors, and 
superior to those of the stockholders. It does not seem équitable that, 
to maintain that parity and priority, they should be required to aban- 
don their mortgage. Other gênerai creditors, to whom preferred stock 
is offered, hâve nothing and give up nothing of security, but their 
proper relation ta the old stockholders is fairly recognized. 

The situation reduces itself to this : Whether those conducting the 
plan of reorganization décide to include the Kansas City Northwest- 
ern Railroad in the new system or to exclude it, considération should 
be given to the mortgage securing the séries A bonds, and after the 
application of the value or proceeds of the mortgaged property de- 
termined by agreement or by foreclosure and sale the deficiency should 
hâve équitable récognition in the plan as a gênerai debt. The position 
of the intervening bondholders is a hard one. It is said the rolling 
stock on hand when their mortgage was given has been used up and 
that the railroad is now practically without equipment. Being in- 
vestors, not operators of railroads, naturally they do not want it. 
On the other hand, the undecided purpose of those in charge of the 
reorganization hampers them in making the most advantageous dis- 
position of their interest to some other railroad cpmpany. The par^ 
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tîes may be able to reach an amicable, équitable adjustment, so tliere 
is no need to go further at this time. 

The motion to strike from the files or dismiss the intervening péti- 
tion will be denied. 



BICHMOND CEDAB WORKS v. PITTSBURG LAND & LUMBER CO. et al. 

(District Court, E. D. Nortli Carollna. December 11, 1916.) 

No. 342. 

1. Advebse Possession <S=79(4) — Exclusive Chaeacteb — Colob of Title — 

Tax Deed. 

By the lavvs of North OaroUna In force In 1801, a nonresident owner of 
a tract of land lying in two or more counties was permitted to list the 
entire tract for taxation in either county. In that year such a tract was 
sold for taxes by the sherifC of one of the counties In whlch It lay, was 
conveyed to the Govemor of the state, and the title conveyed became vest- 
ed by opération of law in the Board of the Literary Fund, whlch held it 
for the beneflt of the public schools. The board subsequently took posses- 
sion of the land, and from 183T to 1847 exercised acts of ownership by 
warning offi trespassers, laying out roads, constructing drainage canals, 
and selling portions of the tract. Held that, whether or not the sherifC 
had légal authority to sell that portion of the tract whlch lay outside of 
his own county, hls deed constituted color of title, and when followed by 
entry and adverse possession for more than seven years vested the board 
wlth perfect title as against grantees of one who then claimed to be the 
owner and whose clalm was denied by the board. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. § 462 ; 
Dec. Dig. ®=»79(4).] 

2. Quieting Title <S=>10(2) — ^Peesons Entitled to Relief — State and Spécu- 

lative Olaims. 

In 1795 the state of North Carollna made a grant of a tract of land 
containing 194,840 acres, the boundarles of whlch were described. During 
100 years thereafter, neither the grantee nor any of hls successors in 
interest paid any taxes on the land, and In 1801 it was sold for taxes, and 
the title thus conveyed passed to the state for the beneflt of its school 
fund. From 1837 to 1847 the board having charge of such property was in 
actual possession, making improvements and claimlng exclusive title, 
which claim the board and Its grantees hâve ever slnce asserted, and hâve 
been in actual possession of portions of the tract. About 1840 a claim of 
ownership was made by one claimlng under the original grantee, which 
was denied by the state, and no further clalm adverse to the state was 
asserted until 1906, when one claimlng under the original grant conveyed 
her interest for $250, and her grantee conveyed the portion in suit, valued 
at $8,000, to the complalnant for a considération of $75. Complainant 
went upon the land, built a small cabln, and employed a man to réside 
therein, and brought the présent suit to quiet its title. Held that, aside 
from the question of title, complainants' clalm was stale, and its interest 
spéculative, and that It was not entitled to relief In a court of equity. 

[Ed. Note.— For other cases, see Quieting Title, Cent. Dig. §§ 37, 40, 42 ; 
Dec. Dig. <S=>10(2).] 

In Equity. Suit by the Richmond Cedar Works against the Pitts- 
burg Land & Lumber Company and others. Decree for défendants. 

@=3For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digeats & Indexe» 
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Winston & Biggs, of Raleigh, N. C, and W. W. Starke, of Norfolk, 
Va., for plaintiiï. 

E. F. Aydlett, of Elizabeth City, N. C, and Mark Majette, of 
■Columbia, N. C, for défendants. 

CONNOR, District Judge. [1 ] Plaintiff allèges that it is the own- 
er and in possession of a tract of land, situate in Tyrrell county, N. C, 
a particular description whereof is set ont in the bill ; that défendants 
hold a deed covering the land, and claim to be the owners thereof. 
The prayer is for a decree adjudging that défendants' claim is invalid, 
and for other and further relief. Défendants deny that plaintifï is the 
owner of the land, admit that they hâve a deed therefor, and aver that, 
by virtue of said deed, they hâve a good and valid title to the land and 
are the owners thereof. The jurisdictional averments are admitted. 

The land in controversy is a portion of a large body of swamp land, 
covered by grant No. 317, issued by the state of North Carolina, Jan- 
uary 2, 1795, to John Hall for "one hundred and ninety-four thousand, 
eight hundred and forty acres of land in our county of Hyde," etc. 
This language is followed by a spécifie description calling for corners 
and lines of older grants and natural objects — rivers, lakes, etc. It 
appears that, -while that portion of the land claimed by plaintifï is 
within the boundaries called for by the grant, it is situate in Tyrrell 
county, which county was established prior to January 2, 1795. 

On September 21, 1800, John Hall, residing at Philadelphia, Pa., 
executed his last will and testament, which was upon his death, Janu- 
ary 30, 1801, admitted to probate by the court of that city, having 
jurisdiction to take probate of wills, and duly recorded in the office in 
said city, as provided by the statute of Pennsylvania. The will was 
not then admitted to probate in North Carolina. On November 20, 
1906, upon the affidavit of A. D. Ward, Esq., attorney for the Uni- 
versity of North Carolina, a certified copy of the will was admitted to 
probate by the clerk of the superior court of Tyrrell county and re- 
corded in the registry of wills of said county. John Hall devised to 
his son, Baynard Hall, "one moiety of a tract of land in North Caro- 
lina, containing 22,400 acres," and to John Wyatt "the other moiety 
of the 22,400 acres of land in North Carolina." He directed that : 

"The remalnder of my lands and ail my debts be appropriated in discharg- 
îng my debts and, after this is done, I wish the residue to be equally divided 
between Baynard Hall, John Wyatt and Harriett Hanklns." 

The will contains no other référence to land in this state. The évi- 
dence tends to show that Baynard Hall was, at the date of his father's 
death, an infant of tender years. Baynard Hall married Mary A. Hall, 
and upon his death such estate and title as he had in the lands vested 
in his wife, Mary A. Hall, who executed a last will and testament 
October 13, 1864. She devised to her sister, Martha M. Young: 

"My house and lot sltuated at 252 Cumberland street, Brooklyn, Long Is- 
land," her Personal estate, and "ail my rlght, title and interest being a one- 
thlrd Interest in the house and lot known as 202 North Mfth street, in the 
tity of Philadelphia and state of Pennsylvania." 
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There is no référence to any land in North Carolina, nor is there 
any residuary clause disposing of land. The will contains a residuary 
clause giving to her sister, Martha M. Young, "ail the personal effects 
and estate whatsoever of which I may die seized." 

Martha M. Young executed her last will and testament, October 
21, 1865, devising to Sarah M. F. Scott "ail my property, real and 
Personal, of which I am now possessed, or shall be seized at the period 
of my death." This will was duly admitted to probate in the Sur- 
rogate's Court, Kings county, N. Y., January 8, 1867. A copy of the 
will of Mary A. Hall and Martha M. Young were certified and ordered 
to bé recorded in the book of wills of Hyde county, N. C, October 15, 
1906. Sarah M. F. Scott married Hadden, and on April 2, 1906, in 
considération of $250 conveyed to H. T. Greenleaf : 

"Ail of her right, title, and i-iterest in and to a certain tract of land, situ- 
ated in the state of North Carolina and in the counties of Hyde and Beaufort. 
patented by the .state of North Carolina to John Hall and numbered 317, and 
dated Janùary 2, 1875." 

The only other description contained in this deed is by référence to 
the record in the Secretary of State's office and the office of the regis- 
ter of deeds of Hyde county, N. C, Book 1, page 428, and also in 
Grant Book, page 351, and — 

"the said lands descended from John Hall, the ancestor of Baynard R. Hall, 
and was thereafter inherlted by one Mary Ann Hall, who devised by will to 
one Martha M. Young, who devised to Sarah M. F. Hadden, formerly Sarah 
M. F. Scott; sald Martha M. Young belng the sister and only devisee and 
helr at luw of said Mary Ann Hall." 

This deed was recorded in Tyrrell county August 17, 1908. 

On January 9, 1906, H. T. Greenleaf, in considération of the sum 
of $75, conveyed to the Richmond Cedar Works "that portion of the 
John Hall patent. No. 317, dated January 2, 1795, containing 195,840 
acres." Following this language is a spécifie description of the land 
described in plaintifif's bill. This deed was recorded in Tyrrell county 
February 21, 1908. It does not appear that John Hall, or any person 
claiming under him, through whom plaintiff claims, was ever in pos- 
session of any portion of the land in controversy. A short time be- 
fore this suit was instituted, and for the purpose of instituting the suit, 
the plaintiiï's employés built a small cabin, 8 by 10 feet, on the land 
and employed a man to réside therein. 

Passing, for the présent, several questions presented upon the plain- 
tifï's paper title, for the purpose of considering the défendants' title, it 
may be conceded that the deeds, wills, etc., introduced, show a con- 
nected chain of title from John Hall to plaintifï, unless there is a break 
in the chain prior to the date of plaintiiï's deed. 

Défendant, for the purpose of taking title out of Baynard R. Hall, 
introduced a certified copy of a deed, executed by said Baynard and 
his wife, bearing date October 21, 1841, conveying to John Vaughan, 
Robert Porter, James Dandas, and Benjamin Rugler ail of his right, 
title, and interest in the lands granted by the state of North Carolina 
to John Hall, by grant No. 317, bearing date January 2, 1795, and to 
lands covered by several other grants. A spécifie description of grant 
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No. 317, in the words in the grant, is given in the deed. The land is 
conveyed to the grantees in trust for the use and benefit of the North 
Carolina Land Company, a corporation formed under the laws of the 
State of Pennsylvania. This deed was recorded in Hyde county Janu- 
ary 11, 1848, and in Tyrrell county April 29, 1915. 

It appears that on February 20, 1801, James Watson, sherifif of 
Hyde county, sold the lands covered by the John Hall patent 317 for 
taxes to Edward Harriss, vvho conveyed to William Orr March 7, 
1801, who conveyed to the state (Governor). William Orr also de- 
vised the land to W. A. Blount, who conveyed to the Literary Fund 
November 28, 1840. Certifîed copies of the proceedings of the Board 
of the Titerary Fund of North Carolina show that, during the years 
1837 to 1847, the board, acting under and pursuant to acts of the 
General Assembly, was engaged in surveying, draining, and reclaim- 
ing the lands covered by the John Hall grant. Canals were eut, roads 
laid out, trespassers warned off, sales made, and other acts of owner- 
ship exercised over and in regard to thèse lands. In the report of the 
engineer, who was in charge of the survey of the lands, spécifie référ- 
ence is made to the "Hall patent," to which the board was claiming 
title. While it is not practicable to refer to ail of the acts of the 
board, référence to a few will indicate the character and extent of the 
claim and assertion of ownership : 

On March 17, 1838, a resolution was adopted referring to a tract of 
some 56,000 acres lying on the east of Pungo river, sold by James 
Watson, sherifif, as the property of William Orr, and conveyed to 
Benjamin Williams, Governor, September 1, 1801, as being the prop- 
erty of the state and capable of being reclaimed, and "from the facili- 
ties which it oflfers for draining demands the first attention of the 
board, the same is hereby selected for their first opérations." The 
engineer is directed "to make particular survey of this tract and lay 
out the route for such canals as he may deem proper and essential." 
A large sum of money was appropriated for, and spent, in draining 
and reclaiming thèse lands. It appears from the record of proceedings 
of the board that Mr. Hawkes, attorney for the American Land Com- 
pany, "set up" title to a portion of the lands drained and claimed by 
the Literary Board. They claimed title through the heirs of "one 
Hall" and oflfered to negotiate with the board, which offer was de- 
clined. On December 4, 1841, the board entered into a contract with 
A. C. Dickinson for "executing tributaries to Alligator Canal," for 
protecting the lands of the board from intruders and testing its pro- 
ductiveness by experiments. The contract is set forth in the minutes 
of the board. Payments were made Dickinson for "getting out stumps 
in front of the canal, for building three bridges," etc. In a report made 
by the board to the General Assembly, December 4, 1846, among 
much other interesting information, I find the following, indicating 
the extent of the activities of the board in regard to thèse lands : 

'•The board regret that accidentai drcumstances prevented them from vlsit- 
Ing the swamp lands belonglng to the school fund, which hâve heretofore been 
drained In the autumn of last year. A member of the board residlng In the 
town of Washington is their agent to overlook thèse lands, and recelve pro- 
posais to purchase any part thereof. No sale has, as yet, been effected, but 
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good policy seems to require that somc portions of tlie drained lands shall 
be disposed of to promote culture aiid settlenieiit lu that région. * * * 
Since the adjournment of the last r^glslature, an agent of certain persons in 
Pennsylvania, styllng themselves the North American Land Company, hâve 
submitted to the board claims of tltle to a large portion of thèse lands. The 
board were not satlstied with the validlty of thèse tltles, and could, In no 
manner, recognize them, the more especially as it was manifest that the 
claimants had full knowledge of the state's opération in dralning thèse lands 
while they were in progress and contrlbuted nothing thereto." 

The board further say that since the commencement of the session 
of the Législature — 

"information has been received that two indivlduals hâve entered on thèse 
drained lands and are now pretending to be occupants thereof. The board 
will take prompt measures to hâve them removed or punished." 

On April 1, 1847, Governor Graham, président of the board, dî- 
rected a letter to the sherifif of Hyde coimty, in accordance with the 
act of the General Assembly, requiring him to give notice to trespass- 
ers to get ofï thèse lands, etc. On May 15, 1847, the members of the 
board went to the lands to attend a sale of portions which had been 
advertised, and, upon claim being made by Mr. Whitehead for some 
land company, determined to warrant and défend the state's title. 
The relevancy of this évidence of possession of thèse lands by the 
Board of the Literary Fund is found in the fact that, by varions acts 
of the General Assembly, in accordance with the educational policy 
of the state, the title to the swamp lands was vested in the board and 
dedicated to the purpose of educating the children of the state. The 
évidence consists of certified copies of the proceedings of the board 
and is to be found in the very valuable work of Chas. L. Coon, Esq., 
"Public Education in North Carolina — Documentary History^ — 2 Vol. 
— Publication N. C. Historical Commission." Its import is found in 
the contention that the portion of the John Hall patent. No. 317, in 
controversy, is situate in Tyrrell county, whereas James Watson, 
sherifï of Hyde county, sold the entire tract. 

The explanatiôn of this is found in the act of the General Assembly, 
which permitted a person, who did not réside in the state, but owned 
a tract of land lying in two or more counties, to list the entire tract in 
either county. 1 Martin's Compilation, 205. The statute did not 
specifically authorize the sherifï of the county in which the land was 
listed for taxation to sell any portion of the tract lying in other coun- 
ties. It appears, from évidence in this and other cases which hâve 
come before me, that sheriffs construed the statute as authorizing a 
sale for taxes of the entire tract, as was done in the instant case. In 
the last years of the eighteenth century the record discovers that very 
large tracts of land in the eastern and western sections of the state 
were patented by persons, many of whom resided in other states. The 
boundaries of thèse lands were indefinite, as were the boundaries of 
many of the counties. The grantees did not take possession of their 
large holdings, and frequently failed to pay taxes on them. The Su- 
prême Court Reports and législative records throw an interesting 
light upon the efïect which this condition created upon the title to our 
swamp and mountain lands. It was the évident purpose of the Legis- 
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lature to enable thèse nonresident grantees to list their lands, which 
overlapped county lines, in either county. 

It is dotibtfui whether the act extended to sheriffs power to sell, for 
nonpayment of taxes, any other portion of such tracts than that lying 
in their counties. However this may be, I think it clear that the deed 
of the sherifï conveying the entire tract, including portions thereof, 
sitnate in Tyrrell county, was color of title, and when followed by en- 
try and adverse possession of the board entering and claiming under 
such deed, continuing for seven years, ripens into a perfect title. In 
addition to the public records cited, the oral évidence taken in this 
case shows that the canals or "tributaries," as they are called, are 
now on the land. (See évidence of Mr. Makely and J. H. Wahab.) 
The évidence shows that, for more than seven years, the board was 
in possession, exercising acts of ownership — dominion over thèse 
lands. The character of this possession was manifestly adverse to ail 
persons and especially to the American Land Company claiming un- 
der Baynard R. Hall. 

So far as appears from the évidence, the représentative of this Com- 
pany abandoned any further claim to the land. Between 1848 and 
1870, four years of war and five years of disorganization of the edu- 
cational work of the state, no action seems to hâve been taken by the 
board or its successor, the State Board of Education in regard to the 
swamp lands. It appears that, at the session of 1870 (Rev. St. N. C. 
1873, c. 68, § 25), the General Assembly passed a statute authorizing 
the Board of Education to make sale of the lands owned and heki 
by the board lying in the counties of Hyde, Tyrrell, and Washington 
for the sum of $50,000. Pursuant to the act, the board entered into a 
contract with Samuel T. Carrow and D. P. Bible for the sale of the 
entire body of swamp lands in the counties named in the statute for 
the sum authorized. A portion of the purchase price was paid and 
note executed for the balance. There is évidence that a number of 
persons settled upon portions of the lands — but none on the part in 
controversy — under Carrow and Bible. They remained there many 
years, built houses, and lived in them — some as long as ten years. 

Carrow and Bible having failed to pay the balance of the purchase 
price the State Board of Education, on October 20, 1883, instituted 
an action in the superior court of Hyde county against them for the 
purpose of subjecting the lands to sale for the payment of the balance 
due on the notes. At the fall term, 1884, a decree was passed direct- 
ing a sale of the land, appointing L. C. Latham commissioner to make 
the sale. At the fall term, 1886, the commissioner reported that he 
had sold the lands in accordance with the terms of the decree, and 
that the State Board of Education had bought them for the sum of 
$35,000. The sale was at the same term confirmed, and the commis- 
sioner directed to make title to the Board of Education. This was 
done, and the board thereafter conveyed to the Real Estate Invest- 
ment Company, and this Company, on April 12, 1902, conveyed to 
James and William Sprunt. The évidence tends to show that the 
Sprunts sent a man by the name of Russell to the lands purchased by 
them ; that he built a house, stables, etc. on a portion of the land, not 
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the part in controversy. He built wire fences around several hundred 
acres and put a large number of cattle to "run" upon it — one witness 
says so many as a thousand head. It does not very clearly appear 
that the fences were around the part of the land in controversy, but it 
does appear that this land was covered by the deeds as a part of the 
large boundary. The land was low, wet, with but little timber on it. 
Within two or three years the cattle died, the experiment being a fail- 
ure, and the fences remained until the posts rotted. (See testimony of 
Wahab and Makely.) Sprunt conveyed to Makely, Makely conveyed to 
Tarrault L. & L. Company, and that company on May 3, 1909, convey- 
ed to défendant. The land in controversy was not eut ofï or described 
as separate from the patent until Greenleaf conveyed to Richmond 
Cedar Works, January 9, 1908. A plat is attached to his deed. 

Assuming, therefore, that John Hall's title vested in his son Bay- 
nard, although this is doubtful, under the terms of his will, it would 
seem' that Baynard parted with such title as he had by his deed to 
trustées for the American Land Company in 1841. If, however, this is 
not so, it is doubtful whether, under the wills in évidence, such title 
as Baynard had vested in Sarah M. F. Hadden, who undertook to. 
convey to Greenleaf. If, passing thèse difficulties, it is found that 
plaintifï has the paper title, it is manifest that, beginning with the deed 
of Watson, sherifif, which was, in any aspect, color of title, followed 
up by the entry and unequivocal assertion of title by the Board of the 
Literary Fund, in which, by législative enactment and the deeds in 
évidence, the title to thèse lands vested, and the subséquent acts of its 
successor, the State Board of Education, I am of the opinion that 
such title as plaintifï's grantor may hâve had was divested. The pos- 
session of the board and its grantees of the entire tract, claiming un- 
der deeds covering it, of course, extended to the boundaries called for 
by the deeds and included the land in controversy. 

[2] Whatever may be the légal status of the title, it would seem- 
that plaintifï's position in a court of equity does not appeal to the 
court. It savors of being "stale" and spéculative. The représenta- 
tives of John Hall paid no taxes, asserted no title, except by the deed 
of Baynard, 1841, for quite 100 years. With a singularly attenuated 
claim in 1906, Mrs. Hadden conveys to Greenleaf for $250 a tract of 
land containing 195,840 acres, worth many thousand dollars. Green- 
leaf, in considération of $75, conveys a portion of the tract, valued at 
$8,000, to plaintifï ; not a dollar of taxes has, so far as appears, been 
paid to the state by thèse claimants. During this time the state's 
représentatives hâve, by ail possible means, endeavored to make the 
only use of this land of which it was capable, for the purpose of pro- 
moting the éducation of her children. While the plaintifï brought its 
bill soon after getting a deed, its grantee, and those under whom she 
claimed, hâve, for more than 50 years, during a large part of whicb 
period the Board of the Literary Fund and its successors were con- 
stantly, and in many ways, publicly proclaiming and asserting owner- 
ship of the land, slept upon their supposed rights, and failed to list the 
land, or pay tax thereon. Equity responds to the call of the vigilant — 
the diligent — -those who hâve, in good faith, asserted their rights and 
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taken the burdens which such rights impose. The plaintiff can scarce- 
ly be termed a purchaser for value, and is clearly not a purchaser 
without notice ; it knew when it purchased that it was buying a doubt- 
ful, disputed title. Equity will not encourage spéculation in such 
titles, but leave those who indulge in the purchase of them to the 
courts of law. Naylor v. Foreman Blades Co. (D. C.) 230 Fed. 658. 
The bill will be dismissed, and the cost taxed against plaintifï. A 
decree may be drawn accordingly. 



MASTERS V. CITT OF RAINIER. 

ODlstrlct Court, D. Oregon. January 8, 1917.) 

No. 7186. 

1. MuNiciPAi, CoKPOKATtoHa "8=374(1) — ^Public Impeovements — ^IiIabilitt ov 

City — Void Contbact. 

The Oregon rule that a munldpallty whlch fails to observe the requlre- 
ments of its charter in maklng assessments for street improvements, or 
unreasonably delays enforclng them, Is Uable ex dellcto to the contracter 
for the amount of the contract priée, though it could not hâve contracted 
to pay such amount, does not apply so as to make the clty liable for the 
contract price of such Improvements, where it has no power to make 
such contract except on pétition of a majority of the property owners 
and by ordinance adopted in compliance wlth certain requlrements and 
there was no sufflclent pétition or ordinance. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
905, 910; Dec. Dlg. (S=>374(1).] 

2. Peincipal and Surett <@=3l87 — Judgmknt — Conci-usiveness — Parties. 

A suit by a clty against a street contractor and hls surety to recover fop 
the contractor's default in performance of the contract is essentlally 
against the contractor, or at least against him as vyell as against the 
surety, so that the judgment therein was between the same parties as 
were parties to a subséquent suit by the contractor against the city to 
recover on the contract. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
554-556; Dec. Dlg. <S=»187.] 

3. Judgment <®=»738 — Conclusiveness — Mattees Concluded — Vaxiditt of 

Contract. 

In that suit the validlty of the contract under which the work was 
performed was necessarlly In issue, though admltted by the contractor, so 
that the judgment therein was conclusive against the city as to the 
validlty of the contract in a subséquent action by the contractor to recover 
the balance due under the contract. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. S 12C6; Dec. 
Dig. <S=738.] 

4. Judgment <s=»713(2) — Conclusiveness — Mattbhs Concluded — Unoontro- 

VERTED Issues. 

In an action upon the same clalm and between the same parties, a 
former judgment Is conclusive as to any admissible matter which might 
hâve been offered to sustaln or defeat the clalm ; but, If the latter action 
is on a différent demand, the prevloua judgment estops only matters actu- 
ally in issue or controverted. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. §{ 1063, 1066, 
1099, 1241 ; Dec. Dig. <S=>713(2).] 

4=3For other case* >M gam« topic t KEY-NUMBBR in ail Ks7-Number«d Dlgesti £ Indezeg 
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Action by Charles Masters against the City of Rainîer. On de- 
murrer to the replies to defendant's answers. Demurrer sustained to- 
first reply and overruled to second reply. 

Robert C. Wright and Beach, Simon & Nelson, ail of Portland, Or., 
for plaintiff. 

Fred W. Herman, City Atty., of Rainier, Or., and Norblad & 
Hesse, of Astoria, Or., for défendant. 



WOLVERTON, District Judge. This îs an action to recover on 
five counts against the city of Rainier. Counts 1 and 3 are based upon 
separate contracts with the city to construct certain street improve- 
ments, for which, it is alleged, as respects the first count, the city 
agreed to pay Masters the sum of $26,452.40, and as to count 3, $7,- 
064.40, ail of which has been paid in warrants except $2,865 under the 
first contract and $1,692.40 under the second; the balance in each case 
being the amount sought to be recovered. 

The second and fourth counts are predicated upon the same con- 
tracts, and it is thereby alleged that the city agreed to pay plaintiff for 
extra materials furnished and extra work donc in connection with the 
improvements contracted to be constructed. The amount claimed to 
be due under the second count is $2,385.15, and under the fourth $2,- 
352.85. 

The fifth count is for certain work donc and performed at the re- 
quest of the défendant amounting to the sum of $346. 

In connection with the first four counts, plaintiff has set forth the 
judgment of the circuit court of the state of Oregon for Multnomah 
county, heretofore made and rendered in the case of the city of Rainier 
against Charles Masters, the plaintiff herein, and the United States 
Fidelity & Guaranty Company, his surety for fulfillment of the con- 
tract, as a bar by way of res judicata to defendant's now controverting 
plaintifï's demands. The case went to the Suprême Court of the state 
on àppeal, was there affirmed, and its mandate sent down and entered 
in the circuit court. 

The défendant, for a further and separate answer to plaintifï's first 
and second causes of action, sets forth that the pétition for the im- 
provement was not made or subscribed by the owners of a majority of 
ail property abutting upon the streets or portions thereof sought to be 
improved ; that said pétition was not immediately published as required 
by section 5, c. 10, of the charter of the city of Rainier, and was not 
published until March 22, 1909, the said pétition having been filed 
March 15, 1909; that Ordinance No. 118, requiring the police j'udge to 
advertise for bids for the improvement, and declaring the expense 
thereof a charge and lien upon the abutting property, was not passed 
as required by section 6 of chapter 7 of the city charter, in that the 
said ordinance was introduced, read a first, second, and third time, and 
passed ail at the same meeting of the comrnon council. The same ob- 
jection is made to Ordinance No. 133, which authorized the mayor, in 
behalf of the city, to enter into contract with Masters for making the 
improvements. 
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Other matters are alleged, respecting the narrowing of the streets 
upon which the improvements were made, and the disposition of the 
warrants issued in payment for the work; but with thèse we hâve 
nothing to do so far as the présent controversy is concerned. 

For a further and separate answer to plaintiff's third and fourth 
causes of action, the défendant admits the sufificiency of the pétition 
for making the improvements, but complains that Ordinance No. 119, 
authorizing the poHce judge to advertise for bids for making such im- 
provement, and declaring the cost of the improvement to be a lien upon 
the abutting property, was introduced, read a first, second, and third 
time, and passed ail at one and the same meeting of the common coun- 
cil; and the same is alleged respecting Ordinance No. 133, authorizing 
the mayor to enter into a contract for making such improvements with 
Masters. It is further alleged that the common council did not cause 
immédiate notice of the pétition to begin, and not until the 22d day of 
March, 1909, the pétition having been filed April 6, 1908. 

The same allégations are made in this as in the previous further and 
separate answer respecting the manner of narrowing the streets and 
disposing of the warrants issued in payment for the improvement. 

The plaintiff, for a reply to the defendànt's further and separate an- 
swers to plaintifï's first, second, third, and fourth causes of action, sets 
up : First, that plaintifï was induced to enter into said contracts with 
the city through représentations by the city that the pétitions for the 
improvements in the first instance were sulBcient and regular, that the 
signatures aifixed thereto were duly authorized, real, and bona ûde, 
and that the ordinances putting the same into effect were ail duly and 
properly adopted, and that by reason thereof the défendant is now 
estopped to deny their validity. For a further reply, plaintifï sets up 
again the judgment made and rendered in the circuit court of the state 
of Oregon for Multnomah county, in the case of the city against Mas- 
ters and his surety, and claims that défendant is also estopped to con- 
trovert plaintifif's demand as set forth in the first four counts by reason 
of such judgment. The défendant has interposed a demurrer to thèse 
replies, challenging their sufficiency, and the sole questions for décision 
arise upon the demurrer. 

Two questions arise for disposai : One, whether the city is estopped 
to controvert plaintifï's demands by reason of its having induced the 
plaintifï to enter into the contracts through its représentations that the 
proceedings of the common council authorizing the contracts were reg- 
ularly had and duly authorized by charter and ordinance régulations; 
and, the other, whether the judgment rendered in the case of the city 
against Masters and his surety constitutes an estoppel or bar to insist- 
ing now upon the défenses invoked. 

[1] It is settled doctrine of the Suprême Court of Oregon that, 
where the expense for street improvements is to be paid through assess- 
ments upon abutting property, and the municipality f ails to observe the 
requirements of its charter in making the assessments, or is guilty of 
unreasonable delay in enforcing essential provisions with référence 
thereto, or in collecting or paying over the funds, the contracter has a 
right of action against the municipality arising, ex delicto, for the dam- 
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âges sustained, wherein the amount due under his contract, with inter- 
est, is the measure of recovery; and this notwithstanding a provision 
in the contract that he shall look for payment only to the particular 
fund to be raised through the spécial assessments. fones v. City of 
Portland, 35 Or. 512, 517, 58 Pac, 657; North Pacific L. & M. Co. v. 
East Portland, 14 Or. 3, 6, 12 Pac. 4; Commercial National Bank v. 
City of Portland, 24 Or. 188, 33 Pac. 532, 41 Am. St. Rep. 854; Little 
V. City of Portland, 26 Or. 235, 37 Pac. 911 ; O'Neil v. City of Port- 
land, 59 Or. 84, 113 Pac. 655. 

The Suprême Court of lowa is committed to a like doctrine. Ft. D. 
E. L. & P. Co. V. City of Et. D., 115 lowa, 568, 89 N. W. 7. 

The défendant insists, however, that, if the contract for doing the 
work is invalid for failure of the city through its common council to 
comply with the provisions of the charter touching the making of street 
improvements, then no duty to make assessments arises, and the con- 
tractor cannot recover by reason of the city's neglect or failure to make 
such assessments, and thereby to collect the funds with which to pay 
the contractor. 

The proposition seems persuasive, and it extends to the power of 
the city to act at ail. Thus it is complained in the one instance that 
the owners of a majority of ail abutting property had not petitioned 
for the improvement, and in both instances that the common coun- 
cil had failed to pass properly any ordinances establishing the street 
districts, or authorizing advertisements for bids for letting the con- 
tracts, or authorizing the city to enter into contracts with the con- 
tractor for doing the work. The charter inhibits the common coun- 
cil from placing on final passage any ordinance until its next regular 
or adjoumed meeting after the meeting at which the ordinance is in- 
troduced. In other words, it inhibits the putting of an ordinance on 
its final passage at the same meeting of the common council at which 
it is introduced. And it is averred that the ordinances complained of 
were introduced, read a first, second, and third time, and passed ail 
at the same meeting. In this respect, the mode becomes the measure 
of the city's power to do anything by ordinance. 

It would seem that the city was wholly without power to act at ail 
in the one instance, if it be true, as alleged in the answer, that the 
owners of a majority of ail abutting property had not signed the péti- 
tion; for it is not claimed that the city bas gênerai power to make 
such improvements. The city was also without power to enter into 
the contracts unless through valid ordinance passed in manner pre- 
scribed by its charter. Grafton v. City of Sellwood, 24 Or. 118, 2>2 
Pac. 1026; City of Astoria v. American La France Fire Engine Co., 
225 Fed. 21, 139 C. C. A. 80. The contracts themselves are therefore 
nullities by reason of the lack of power in the city to consummate them, 
including the manner of their consummation. 

There is a clear distinction betvveen cases where the contract between 
the city and the contractor is a nullity, and cases where the contract is 
good but thé city fails or neglects to take some steps under the con- 
tract itself which it has, expressly or impliedly, undertaken to take. It 
was so held in lowa, in the case of Citizens' Bank v. City of Spencer, 
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126 lowa, 101, 101 N. W. 643, a well-considered case. There the ordi- 
nance passed for doing the work was held invalid because a sufficient 
number of councilmen did not vote in its favor, or did not vote for a 
suspension of the rules, which was treated as the same thing. Hence it 
was held that the contract was void ab initio. The cause proceeds upon 
the principle that ail persons are bound to take notice of the want of 
power in the common council to act. This want of power is just as 
patent to any person dealing with the city as it is to the city itself, 
and in such a case a contract made with the city acting in excess of 
its power does not estop the city from denying its validity. Not so 
where the city has undertaken by valid contract to do something which 
it fails to perform, for in such event it violâtes the contract by not 
performing, and the contractor has a right to rely upon the city's ful- 
fillment of its obligation. 

I hâve been solicitous to ascertain whether, in the Oregon cases 
above cited, there was presented under the facts a question of want 
of power by the municipality to act in the fîrst instance. From a care- 
ful examination of the facts in each case, I find no such question pre- 
sented, or at least it is not apparent from the facts stated in any one 
of them. The holding of thèse cases is therefore not in conflict with 
the doctrine of the lowa case, the principle of which appeals to me as 
Sound, and it is not so considered by the lowa Suprême Court. I am 
impelled to the conclusion that the city is not estopped to deny liabil- 
ity under the contract. 

The plaintiff controverts this conclusion, and insists that, where a 
municipality contracts respecting a subject within its gênerai powers 
and not forbidden it, and defects appear in the pétition for or the pas- 
sage of the ordinances, the municipality will not be permitted to allège 
its errors thus appearing as a basis for evading payment for work donc 
in good faith, the benefits of which it has received and appropriated, 
citing as his leading cases in .support thereof Bill v. City of Denver 
(C. C.) 29 Fed. 344; Hitchcock v. Galveston, 96 U. S. 341, 24 L. Ed. 
659 ; and Ward v. Forest Grove, 20 Or. 355, 2p Pac. 1020. 

In the City of Denver Case, the learned judge who rendered the 
décision was careful to premise that the city had the power, under the 
gênerai provisions of its ordinances, to make a direct contract with 
the plaintiff for his services, by which contract the city would pri- 
marily hâve been bound. Such is not the case hère. I hâve been cited 
to no gênerai powers of the city to make street improvements of the 
nature of those contracted to be made. Its powers in that respect were 
limited, restricted, and specially defined, and it had no power to act 
beyond thèse restrictions. This distinguishes the Denver Case from 
this one. 

So in Hitchcock v. Galveston, the court declared, after referring to 
certain sections of the charter, tliat Galveston had plenary authority 
to construct the sidewalks and to do whatsoever was necessary to 
that end, and it was in pursuance of that power that it authorized its 
mayor and chairman of the committee on streets and alleys to enter 
into the contract in its behalf. But the principal question for décision 
was whether the contract was rendered whoUy void by reason of 
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its providing that the work donc should be paid for in bonds of the 
city, the issue whereof was not authorized by law. Tiie court held that 
it was not, and that the other terms of the contract should be en- 
forced, notwithstanding this one provision was void. There is no con- 
flict, therefore, in the doctrine of this case with that of the lowa case 
and the conclusion at which I hâve arrived. Indeed, the case is cited 
in the lowa case as supporting the principle there announced. 

So in the Ward Case, the city had plenary power in the premises, 
and the controversy was tOuching the regularity with which it effectu- 
ated the employment of the plaintiflfl 

The demurrer to the iîrst further and separate reply should be sus- 
tained. 

[2] The next question presented is whether the judgment rendered 
in the case of the city of Rainier against Masters and his surety is an 
estoppel and bar to the présent action. 

I am unable to agrée with defendant's counsel that the action was 
essentially against the surety only. It was against Masters as princi- 
pal and his surety jointly. No judgment could hâve been rendered 
against the surety except upon default of the principal. One of the 
pertinent issues in the case was whether Masters had so defaulted, 
and the judgment of the coui-t was against the city, plaintiff. The 
action therefore was essentially against Masters, rather than against 
the surety company. At any rate, it was against Masters as well as 
his surety. So that cause was between the same parties as are litigat- 
ing in this. 

[3] It may properly be inquired whether this action is upon the 
same claim or demand as the one litigated in that action. It is not 
upon the same claim, but the former action so arose as to involve 
the identical issues for adjudication that are involved in this, except 
as to the matter of recovery. In that case, the city attempted to re- 
cover for default on the part of Masters in his performance of the 
same contract as it is now sought to recover upon by reason of de- 
fault on the part of the city. That one cause of action may be said 
to arise ex contractu, and the other ex delicto, can make no différ- 
ence as to the principle involved. In either case relief is or was 
sought upon the contract, and by reason of its breach by one party 
or the other concerned. Furthermore, the validity of the contract is 
and was at issue in each case. Whether contested or not in the former 
case, the fact remains that its validity was at issue, for otherwise 
judgment could not hâve been passed upon the contract. 

[4] The rule as to what judgments are a bar or estoppel to the 
prosecution of another action is very clearly stated in Cromwell v. 
County of Sac, 94 U. S. 351, 352, 24 L. Ed. 195. In an action upon 
the same claim or demand, and between the same parties or their 
privies, the former judgment bars the action, not only as to every 
matter which was offered and received to sustain or defeat the claim, 
but as to any other admissible matter which might hâve been offered 
for that purpose; but, if the latter action be upon a différent claim 
or demand, the previous judgment estops only as to those matters in 
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issue or points controverted, upon the détermination of which the find- 
ing or verdict was rendered. 

The principle has been so declared by the Oregon Suprême Court. 
Glenn v. Savage, 14 Or. 567, 13 Pac. 442 : La Follett v. Mitchell, 42 
Or. 465, 69 Pac. 916, 95 Am. St. Rep. 780. 

Another principle is well stated in Burlen v. Shannon, 99 Mass. 200, 
203 (96 Am. Dec. 733), as follows: 

"The e.stoppel Is not confined to the judgment, but extends to ail facts in- 
volved in it as necessary steps or the groundwork upon whieh it nmst hâve 
been founded. It is allowahle to reason back from a judtmient to the basis 
on whlch It stands, 'upon the ol)vious principle that, where a conclusion is 
indisputable and could hâve been drawn only from certain premises, the 
premises are equally indisputable wlth the conclusion.' " 

So, "a judgment by default is just as eoncluslve an adjudication between the 
parties of whatever is essential to support the judgment as one rendered aft- 
er answer and contest." I^ast Chance Min. Co. v. Tyler Min. Co., 157 U. S. 
G83, 691, 15 Sup. Ot. 733, 39 L. Ed. 859. 

And in the same case it is further said: 

"A tailure to answer is taken as an admission of the truth of the facts 
stated in the complalnt, and the court may properly base its détermination on 
such admission." 

Now, one of the issues presented in the action of the city against 
Masters and surety was whether the contract was regularly made and 
entered into, wlrich involved its validity. This was admitted by 
Masters. But whether admitted or contested, the court could not pass 
judgment without its détermination; therefore the judgment becomes 
res judicata, although the claim, technically spealcing, was not the 
same. Van Valkenburgh v. City of Milwaukee, 43 Wis. 574. It arose, 
however, out of the same contract, and the vahdity of that contract 
was essential to the support of either. 

Ail the principles involved in this case are substantially and ably 
treated in the case of Board of Com'rs v. Platt, 79 Fed. 567, 25 C. 
C. A. 87, and the reasoning there applied is manifestly décisive of 
this. See, also, Caseday v. Lindstrom, 44 Or. 309, 75 Pac. 222. 

The case of Savage v. City of Tacoma, 61 Wash. 1, 112 Pac. 78, 
it seems to me, is without application. 

There is this further to be said : The défendant is now assuming 
a différent and inconsistent position from the one it assumed in the 
former case. Suppose that it had prevailed in the former case, and 
recovered judgment against Masters and his surety for some part or 
the whole of the damages demanded, and Masters had paid, then 
could the city hâve now been heard to deny the validity of the con- 
tract? Assuredly not. But does the case stand in any better light 
for the city in that Masters was successful? I am inclined to think 
not. Plaintiff was put to his trial, and incurred the expense of Hti- 
gation, and for the city now to assume an inconsistent position in this 
action to defeat Masters' claim under the contract would seem to 
savor of injustice. There must be an end of litigation, and, unless 
judgments bind when solemnly declared, it could never be finally de- 
termined. It would seem that the city is precluded from insisting that 
238 F.— 53 
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such judgment h not a bar to the présent action, under the doctrine 
of quasi estoppel. 

But this aside, I hold that the city is barred by estoppel of record. 

The motion going to the second further and separate reply will be 
denied. 
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MERCANTILE TRUST & DEPOSIT CO. OF BALTIMORE v. SAMB. 

(District Court, S. D. Georgla. December 14, 1916.) 

Courts <®=»312(5) — Jubisdiction or FEfiBBAt Courts— Suit bt Assionee. 

The provision of Judlcial Code (Act March 3, 1911, c. 231) § 24(1), 36 
Stat. 1091 (Coœp. St. 1913, § 991 [1]) that, wlth certain exceptions, no 
District Court shall hâve cognlzànce of any suit to recover upon any prom- 
Issory note In favor of any assignée or subséquent holder, unless such 
suit mlght hâve been proseeuted In such court lit no assignment had been 
made, does not apply to the Indorseihent and transfer by a payée of notes 
whlch were made to hlm merely that he might, as agent for the maker, 
negotiate them wlth third persons, and who iiever had any bénéficiai In- 
terest in thé notes, nor right of action thereon. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 871; Dec Dlg. 
<@=>312(5).] 

At Law. Actions by the Baltimore Trust Company and by the 
Mercantile Trust & Deposit Company of Baltimore against the County 
of Screven and others. On demurrers and motions to dismiss for 
want of jurisdiction. Motions ovefruled. 

O'Byrne, Hartridge & Wright, of Savarinah, Ga., for plaintlffs. 
John 0. Holllngsworth, of Sylvania, Ga., and Anderson, Cann, Cann & 
Walsh, of Savannah, Ga., for défendant Screven County. 
Saussy & Saussy, of Savannah, Ga., for other défendants. 

LAMBDIN, District Judge. The Baltimore Trust Company, a 
corporation and citizen of the state of Maryland, filed a suit in this 
court against the county of Screven, a corporation and one of the coun- 
ties of the state of Georgia, as maker, and 15 citizens of said county, 
as guarantors, upon three notes for $10,000 each; and the Mercantile 
Trust & Deposit Company of Baltimore, a corporation and citizen of 
the state of Maryland, filed a similar suit against said county of 
Screven, as maker, and 14 citizens of said county, as guarantors, on 
a note for $10,000. The Citizens' & Screven County Bank, a Georgia 
corporation, was the payée and indorser of ail thèse notes. The de- 
fendants in each of the causes duly filed their demurrers and motions 
to dismiss said suits for the want of jurisdiction. Thereupon the 
plaintififs filed an amendment to their respective pétitions, in which the 
following allégation was made: 

"That the payée and transferror of said notes, to wlt, the Citizens' & Screv- 
en County Bank, at the tlmes herein mentloned, was and stlU is a corporation 
created and existing under the laws of Georgia, havlng its principal place of 
business In the county of Screven, state of Georgia. ; that It, the said Citizens' 
& Screven County Bank, at the tlme said notes were made, undertook to nego- 
tiate the same with petitloner ; that said Citizens' & Screven County Bank, at 
the tlme when said notes were dellvered to It by the county of Screven, pald 

®=3For other cases see same topic & KBY-NUMBER in ail Key-Numbererl Digests & Indexe» 
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no considération for said notes, and gave no crédit to said county of Screven 
for the same, and never at any time discounted tlie same or advanced any 
money upon tlie same ; ttiat said notes were negotiated by said Citizens' & 
Screven County Banlj wlth your petitioner for the sole beneflt of said county 
of Screven ; and that said Citizens' & Screven County Bank never has had any 
bénéficiai Interest in the said notes, but the bénéficiai owner of the said notes 
was and still is thls petitioner." 

Upon the filing of said amendments, the défendants renewed their 
demurrers and motions to dismiss said suits for the want of juris- 
diction, insisting that the District Court of the United States had no 
jurisdiction, but. that jurisdiction was exclusively in the state court, be- 
cause it appeared from the face of the pétitions as amended that the 
original payée of the notes in question, which assigned same to the 
plaintiffs, to wit, the Citizens' & Screven County Bank, was a cor- 
poration organized and existing under the laws of the state of Georgia 
and a citizen of this state, and that, inasmuch as said bank could not 
hâve brought suit on said notes in the United States court for want 
of diversity of citizenship, the assignées of the bank could not bring 
suit in this court. The défendants base their motions uTH)n the latter 
part of the first division of section 24 of the Judicial Code, which is 
as follows: 

"No District Court shall hâve cognlzance of any suit (except upon forelgn 
bllls of exchange) to recover upon any promissory note or other chose in action 
in favor of any assignée, or of any subséquent holder if such Instrument be 
payable to bearer and be not made by any corporation, unless such suit might 
hâve been prosecuted in such court to recover upon said note or other chose in 
action if no assignaient had been made." 

This limitation on the jurisdiction of the United States courts has 
with some changes been in continuons force since the Judiciary Act 
of 1789. The history of this provision is set forth in the opinion of 
the Suprême Court of the United States in the case of New Orléans 
V. Quinlan, 173 U. S. 191, 19 Sup. Ct. 329, 43 L. Ed. 664; the three 
acts governing the matter before the enactment of the new Judicial 
Code being section U of the Judiciary Act of 1789, the act of March 
3, 1875, and the act of March 3, 1887, as corrected by the act of Au- 
gust 13, 1888. The purpose of this provision of the law seems to hâve 
been twofold: First, to narrow the jurisdiction of the District Court, 
as granted in the immediately preceding portion of the first subdivi- 
sion of section 24 of the Judicial Code, over suits between citizens 
of différent states and between citizens of a state and foreign states, 
citizens, or subjects; and, second, to prevent the création of juris- 
diction in the District Courts by assignment made for tho purpose of 
bringing about an apparent diversity of citizenship. Under the provi- 
sions of the law above quoted an assignée is not allowed to bring a 
suit in the District Court of the United States, unless such suit might 
hâve been prosecuted in such court if no assignment had been made. 
and the exceptions permitting the assignée to bring a suit in this court 
are: First, suits upon foreign bills of exchange; second, suits upon 
choses in action made by a corporation payable to bearer ; and, third, 
suits that might hâve been prosecuted in the District Court if no as- 
signment had been made. 
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The défendants contend that the notes were made in the first instance 
to the Citizens' & Screven County Bank, a citizen of Georgia, and 
that the Baltimore banks derived title to thèse notes by assignaient 
from the Georgia bank, and that, since the Georgia bank cannot in- 
voke the jurisdiction of the United States court, its assignées, under 
the plain provisions of the law governing the matter, cannot do so. 
The Baltimore banks, however, contend, on the other hand, that the 
Georgia bank was only a nominal party, and not a real party, to the 
notes ; that the notes were made to the Georgia bank, so that it could 
negotiate same for the county of Screven ; that the Georgia bank did 
not discount the notes itself, or àdvance any money upon them, or 
hâve any bénéficiai interest in them whatever, but that it merely acted 
as agent for the county of Screven in the matter, and negotiated the 
notes for the sole benefit of the county. 

There is no direct adjudication upon the précise point hère involved 
by the Suprême Court of the United States. The court, however, is of 
the opinion that the point is ruled in principle in favor of the plaintiflfs 
by the United States Suprême Court in the case of Holmes v. Gold- 
smith, in 147 U. S. 150, 13 Sup. Ct. 288, 37 L. Ed. 118. In that case the 
makers of a promissory note and the payée were citizens of the same 
state, and the makers signed it entirely for the benefit and accommo- 
dation of the payée, who indorsed the note to a citizen of another state, 
who paid him full considération for same. The Suprême Court in 
that case held that the Circuit Court of tke United States had juris- 
diction, notwithstanding the provision of Act Aug. 13, 1888, 25 Stat. 
433, 434, c. 866, now embodied in the above-quoted provision of the 
twenty-fourth section of the Judicial Code. The Suprême Court in 
that case held that the true relation of the parties to a written instru- 
ment may always be shown by paroi évidence, and that the true mean- 
ing of tiie limitation in question upon the jurisdiction of the United 
States court was not violated by permitting the plaintiffs in that case 
to "show that, notwithstanding the terms of the note, the payée was 
really a maker or original promisor, and did not by his indorsement 
assign or transfer any right of action held by him against the accom- 
modation makers." Mr. Justice Shiras, in delivering the opinion of 
the court, stated that "the purpose of the restriction as to suits by as- 
signées was to prevent the making of assignments of choses in action 
for the purpose of giving jurisdiction to the fédéral court," and that 
the language of the statute is to be interpreted in accordance with the 
purpose to be effected and the mischief to be prevented. Mr. Justice 
Shiras went on to quote the language of Chief Justice Chase in the 
case of Bushnell v. Kennedy, 9 Wall. 387, 391, 19 L. Ed. 736, as fol- 
lows: 

"It may be observed that the déniai of jurisdiction of suits by assignées has 
never been taken in an absolutely llteral sensé. It has been held that suits 
upon notes payable to a particular Indlvidual or to bearer may be maintained 
by the holder, wlthout any allégation of citizenshlp of the original payée, 
though It is not to be doubted that the holder's title to the note could only be 
derived through transfer or assignment. So, too, It has been decided, where the 
assignment was by will, that the restriction is not applicable to the représenta- 
tive of the décèdent. And It has also been determined that the assignée of a 
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chose in action may maintaln a suit in tlie Circuit Court to recover possession 
of tlie spécifie tliing, or damages for its wrongful captlon or détention, ttiougn 
tlie court would liave no jurisdiction of the suit if brouglit by tlie asslgnors." 

As above stated, I think that the décision of the Suprême Court in 
this case in principle controls the cases at bar. Under the allégations 
of the pétitions as amended, which must for the purpose of thèse mo- 
tions be accepted as true, the payée was only a nominal party to the 
notes. It had no bénéficiai interest whatever in same, but merely 
acted as agent for the maker in negotiating thèse notes to the Balti- 
more banks ; the payée had no right of action on thèse notes itself, Ijut 
merely acted as an intermediary between the county of Screven and the 
Baltimore banks, which furnished the money to the county, and thèse 
Baltimore banks were thus the first real owners of the notes in ques- 
tion respectively. It would seem, also, that this same principle is recog- 
nized by the Suprême Court of the United States in the case of Blair 
V. City of Chicago, 201 U. S. 400. at page 447, 26 Sup. Ct. 427, 50 L. 
Ed. 801. 

The Circuit Court of Appeals of the Fourth Circuit had the identi- 
cal question before it in the case of Kirven v. Virginia-Carolina Chem- 
ical Company, 145 Fed. 288, 76 C. C. A. 172, 7 Ann. Cas. 219, in 
which that court, citing and foUowing the case of Holmes v. Gold- 
smith, supra, made the f ollowing statement : 

"It is vvell settled tliat tlie original bénéficiai owner ean sue in the fédéral 
courts upon a note, although an original, but nominal, payée, by reason of 
citlzenship, could hâve no such right." 

The Circuit Court of the Northern District of lowa had the same 
question before it in the case of Wachusett National Bank v. Sioux 
City Stove Works (C. C.) 56 Fed. 321, and that court, citing the case 
of Holmes v. Goldsmith, supra, held that the provision of the féd- 
éral statute in question, limiting the jurisdiction of the United States 
courts, "does not apply to the Indorsement and transfer by the payée 
of notes which were made to him merely that he might, as agent of 
the maker, raise money for the maker by negotiating them with third 
persons." In that case the Sioux City Stove Works, a corporation 
of lowa, executed its notes to the Union L,oan & Trust Company, a 
corporation of the same state, and the trust company negotiated the 
notes to the Wachusett National Bank, a corporation of the state 
of Massachusetts. Judge Shiras held that the District Court of the 
United States for the Northern District of lowa had jurisdiction of 
this suit. As the language used by Judge Shiras is peculiarly appli- 
cable to the case at bar, I make the following quotation from his 
opinion in that case : 

"From the averinents of fact contained in the pétition, and which are ad- 
mitted by the demurrer, it appears that the Union Loan & Trust Company 
never lield any cause of action, evidenced by the notes sued on, against the 
défendant company. There never was a time when the trust company could 
hâve maintained an action on the notes against the malier thereof, for it never 
advaneed any money thereon, nor did it ever agrée or promise se to do, nor 
were the notes executed as évidence of an Indebtedness arising out of any past 
transactions. The facts show that the trust company was only a nominal payée, 
and the delivery of the notes to it dld not create any indebtedness on part of 
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the défendant, nor vest In the trust company a rlght of action against the 
défendant. The notes vyere delivered to the trust company, net as évidence 
of an existing debt, but for the purpose of having the trust company negotiate 
the same with third parties, and if the trust company had failed to negotiate 
the same the notes would not hâve represented any actual indebtedness on part 
of the défendant, nor could the trust coinpany hâve maintained an action 
thereon. It was the payment of the money by the Wachusett Bank that creat- 
ed a rlght of action against the défendant, but thls rlght of action never be- 
longed to the trust company, and did not pass by assignment from It to the 
plaintiff bank." 

.As opposed to the above-stated views, counsel for the défendants 
cite the case of State National Bank of Denison v. Eurêka Springs 
Water Company et al., 174 Fed. 827, decided by the Circuit Court of 
the Western District of Arkansas on November 5, 1909. The facts 
stated in that case are somewhat similar to the facts in the cases at 
bai-, and that case may tfierefore be a physical précèdent in favor of 
the contentions of the défendants in this case, yet the précise ques- 
tion hère involved was not discussed by the court in that case. The 
court in that case based its décision upon the plain provision of the 
law that, inasmuch as the maker and the payée of the notes resided 
in the same state, an assignée could not invoke the jurisdiction of 
the United States court in a suit upon the notes, and the distinction 
pointed out in the case of Holmes v. Goldsmith, and in the other cas- 
es above mentioned, was not adverted to. The question as to wheth- 
er this provision of the law was changed by the fact that the payée 
was a nominal party and had no bénéficiai interest in the notes was 
not discussed by the court. Other cases cited bv counsel for the de- 
fendants are the cases of Small v. King (1850) Fed. Cas. No. 12,960, 
Noell V. Mitchell (1869) Fed. Cas. No. 10,287, and Shuford v. Cain 
(1869) Fed. Cas. No. 12,823. Thèse cases, however, were decided 
before the case of Holmes v. Goldsmith, supra, which was decided 
in 1893, and therefore must yield to the reasoning of the Suprême 
Court in that case. 

Another case cited by counsel for défendants is the case of Kolze 
V. Hoadley, 200 U. S. 76, 26 Sup. Ct. 220, 50 L. Ed. 377. Yet I think 
that the last-named case is clearly distinguishable from the case of 
Holmes v. Goldsmith, or the case at bar. It appears in the Hoadley 
Case that one Kolze sold and conveyed certain real estate to one Day, 
and that Day executed his notes for the purchase price of same, and 
to secure such notes executed three trust deeds to one Stade, as 
trustée, covering the real estate in question. Kolz thereupon intrust- 
ed the notes and trust deeds to Stade, nephew, in whom he seemed 
to hâve great confidence ; the notes being executed by Day to his own 
order and by him indorsed in blank. Stade took the notes and trust 
deeds securing the same and pledged them to one Hoadley as col- 
latéral security to his own notes, upon which Hoadley advanced a 
large sum of money. Afterwards Day reconveyed the premises to 
Kolze, and Stade, as trustée, fraudulently released the three trust 
deeds on the property. Afterwards Kolze and his wife conveyed the 
premises to their daughter, and the daughter mortgaged the premises 
to some one else. Subsequently Stade failed to pay his notes to 
Hoadley, and the notes and trust deeds of Day were sold in accord- 
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ance with the terms of the collatéral note, and were ail boiight in 
by Hoadley. Hoadley filed a bill in the Circuit Court of the United 
States for the Northern District of Illinois, praying that the release 
deed executed by Stade to Kolze be declared fraudulent and void, 
that the rights of ail the défendants be declared subject to those of 
plaintiff under the notes and deeds held by her, that an accounting 
be had and the défendants be decreed to pay whatever was due under 
the notes and trust deeds, and that the premises be sold, etc. Judge 
Kohlsaat, in the Circuit Court of the United States for the Northern 
District of Illinois, in 128 Fed. 302, held that the United States court 
had jurisdiction of this case. The Suprême Court of the United 
States reversed the court below, and held that the case should hâve 
been dismissed for the want of jurisdiction. Mr. Justice Brown, 
speaking for the court (200 U. S. at page 84, 26 Sup. Ct. 222, 50 L. 
Ed. 377), said: 

"The suit is in substance a bill to foreclose the trust deeds and to remove 
the release as a cloud upon the title" 

— and distinguished that case from the case of Holmes v. Gold- 
smith. In the Hoadley Case there were no accommodation makers 
or indorsers, or nominal parties. Day bought real estate from Kolze, 
and gave his notes for same, and executed trust deeds to secure the 
notes. Kolze intrusted thèse notes and trust deeds to Stade, who 
violated his trust and pledged them to Hoadley for a loan to him- 
self individually. Hoadley, on the nonpayment of the note, sold the 
notes and trust deeds in accordance with the terms of the collatéral 
note and bought same in. The deeds of trust were made to Stade 
as trustée. Hoadley became the owner of the notes in question and 
of the deeds of trust by virtue of assignments executed by Stade. 
Stade did not attempt to make thèse transfers and assignments for 
the benefit of Day, the maker of the notes, or even for the benefit of 
Kolze, but in violation of his trust assigned same as security for his 
own debt to Hoadley. None of the parties hère in this matter were 
nominal parties, but they were ail real parties at interest, and the title 
taken by Hoadley was derived entirely by an assignment of notes 
and deeds which had become complète contracts before she became 
the owner of same through such assignment. I think, therefore, that 
the case is clearly distinguishable from those at bar. 

The foregoing reasoning is applicable, not only to the contentions 
of the county of Screven, the maker of the notes in question, but 
also to the contentions of the guarantors, whose guaranty followed 
the indorsement made on the notes by the Citizens' & Screven County 
Bank. I think it is plainly inferable, from the allégations of the 
pétitions as amended and from tlie face of the notes themselves, that 
thèse notes were not vaiid obligations in the hands of the Georgia 
bank, but first obtained their vitality when they came into the hands 
of the Baltimore banks, as contemplated by ail the parties to the 
notes. The guaranty signed by the citizens of the county were evi- 
dently for the benefit of the Bahimore banks as the original béné- 
ficiai holders of the notes. According to the pétitions as amended, 
the bank and the county of Screven and the guarantors prepared thèse 
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notes in order that they miglit be negotiated and the money obtain- 
ed thereon for the county, and the transaction was not complète un- 
til the notes went into the hands of the Baltimore banks. Thèse 
banks, therefore, bec^me the first real owners of the notes, and a right 
of action on the notes first arose ^Vvhen the plaintiffs took same. In 
this view of the matter, the guarantors stand in the same position as 
the maker of the notes. 

The coiirt is therefore of the opinion that the suits were properly 
brought in the United States court, and the motions to dismiss same 
for the want of jurisdiction will be; overruled. 
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(District Court, E. D. Nortli Carolina, Wllson Division. January 5, 1917.) 

No. 2. 

Receivers <®=»174(1) — Action Againrt— Consent of Appointing Cotjrt — 
Action on Public Contractor's Bond. 

Act Aug. 13, lSi)4, c. 280, 28 Stat. 278, as amended by Act Feb. 24, imô, 
c. 778, 33 Stat. 811 (Comp. St. lî>13, § 6023), authorizing action in the name 
of the United States on the bond of a public contracter for the benefit of 
persons supplying hlni with labor and materials, by providing that It 
shall be brought in the District Court of the United States In the district 
in which the contract was to be perfonned, and nût elsewhere, displaces, 
pro tanto, where the surety is in the hands of a receiver, the gênerai rule 
that a receiver cannot be sued, on a cause of action agalnst the corpora- 
tion, without consent of the court which appointcd hini, though any judg- 
ment which may be obtained can be enforced agalnst the corporatlon's 
property only by intervention in the court haviiig custody thereof. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 333-335; Dec. 
Dig. ©=3l74(l).] 

At Law. Action by the United States, sning for and on behalf of 
Ellington & Guy, Incorporated, and others, against the Illinois Surety 
Company and others. Demurrer to complaint overruled. 

A. B. Dickinson, of Richmond, Va., H. G. Connor, Jr., of Wilson, 
N. C., and J. H. Pou, of Raleigh, N. C, for plaintiffs. 
Mark W. Brown, of Asheville, N. C, for défendants. 

CONNOR, District Judge. The complaint, as amended, discloses 
this case : 

On July 31, 1913, défendant W. J. Brent Construction Company, 
of the city of Norfolk, state of Virginia, entered into a contract with 
the United States, whereby it undertook to construc a post office 
building in the town of Greenville, N. C. The Construction Com- 
pany, executed a bond, as provided by the statute, with the défendant 
Illinois Surety Company, a corporation chartered pursuant to the laws 
of, and having its principal office in, the state of Illinois, surety, in the 
pénal sum of $26,000, containing, among other conditions, the obliga- 

^:5:»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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tion to "promptly make payment to ail persons supplying labor or 
material in the prosecution of the work contemplated by said con- 
tract." The bond was duly accepted by the United States in the man- 
ner prescribed by law. Défendant W. J. Brent Construction Com- 
pany on or about October 16, 1913, contracted with the Ford-White- 
hurst Manufacturing Company for material to be used in the con- 
struction of the post office building, consisting of window and door 
frames, doors, windows, lumber, and other mill work, for which the 
Construction Company promised to pay the sum of $2,360.68, of which 
it paid the sum of $1,050, leaving unpaid, at the time this action was 
instituted, and due said Manufacturing Company, the sum of $1,310.68, 
with interest. This indebtedness was, for value, assigned and trans- 
ferred to Ellison & Guy, Incorporated. They prosecuted the claim to 
judgment against the Construction Company, in the law and equity 
court of the city of Richmond, state of Virginia. Prior to the assign- 
ment, and the rendition of the judgment, to wit, on the 17th day of 
January, 1916, the Ford-Whitehurst Manufacturing Company made 
afifidavit, as required by the provisions of the act of Congress entitled 
"An act for the protection of persons furnishing materials and labor 
for the construction of public works," approved August 13, 1894 (28 
Stat. 278, c. 280, 6 Fed. Stat. Ann. 125), as amended by Act Feb. 24, 
1905, c. 778, 33 Stat. 811, 10 Fed. Stat. Anno. 343 (Comp. St. 1913, § 
6923), and forwarded same to the Secretary of the Treasury of the 
United States, and in ail other respects complied with the provisions 
of said statute, and amendments thereto, and thereby became entitled 
to the benefit of the provisions of said statute, and to prosecute this 
action against the Construction Company and the Surety Company. 
The post office building at Greenville, N. C, was completed and 
turned over to, and accepted by, the United States, and final settle- 
ment made for the construction thereof, on the 4th day of August, 
1915. A period of more than six months and less than one year from 
the date of settlement elapsed before the institution of this action, and 
no suit bas been instituted by the United States on its own behalf, or 
for the use of any other person, firm, or corporation, on account of 
said contract, or thç bond given for securing the performance thereof. 
Notice has been gi-ï^n by Ellington & Guy, Incorporated, of the pend- 
ency of this action to ail known creditors of the W. J. Brent Con- 
struction Company. 

In an action pending in the superior court of Cook county, 111., 
wherein H. A. Evans and others are plaintifïs, and the Illinois Surety 
Company is défendant, on or about April 19, 1916, Jas. S. Hopkins, 
of the city of Chicago, was duly appointed receiver of said Surety 
Company, and qualiiied as required by law and the orders of said 
court, and was, at the time of the institution of this action, acting as 
such receiver, having in bis possession, and under his control, the 
assets, rights, crédits, and ail other property of said Surety Company, 
for the purpose of administering such assets in accordance with the 
orders and decrees of said court. Process was duly issued in this 
action and served as provided by the statutes in such cases made and 
provided. 
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Défendant Jas. S. Hopkins, receiver, demurs to the COttlpIaînt as 
amended, and for cause of demurrer says that, upon the allégations 
contained therein, this court has no jurisdiction of the person of the 
défendant receiver, or the cause of action, in so far as the same relates 
to him, for that it is not alleged that the consent of the superior court 
of Cook county, 111., wherein the' action in which he was appointed re- 
ceiver is now pending, was first obtained for the institution and prose- 
cution of this action, and, further, that if plaintiff is entitled to any 
relief on account of the matters and things set forth in the complaint, 
it should be obtained in said action pending in said court, etc. 

The sole question presented by the demurrer is whether the gênerai 
and well-settled rule applies that a receiver, appointed by one court 
cannot be sued upon a cause of action against the corporation of which 
he is receiver, in the same court, or in another court, without the con- 
sent or permission of the court, by which he was appointed. The rule 
is thus stated : 

"It is a gênerai prlnclple of equity practice that a suit cannot be brought 
against a receiver, in his capacity as such, to recover any property in hls 
hands, or to recover on any debt, demand, or claim wliatever, against hlm, 
unless upon prevlous leave duly obtained. Tliis rule applies to suits brought 
either In that court, or in any other court; and, if an unautliorlzed suit be 
brought against the receiver, he may successfuUy plead the disability against 
the plaintifE." 3 Street's Fed. Eq. Practice, 2076. 

This statement of the rule is sustained by the authorities. In Bar- 
ton v. Barbour, 104 U. S. 126, 26 L. Ed. 672, the jurisdiction of the 
court, in the District of Columbia, to entertain an action brought 
against a receiver of a railroad company, appointed by a court in Vir- 
ginia, was challenged by a plea averring that the plaintiflf had not 
obtained leave of the Virginia court to sue its receiver. PlaintiflF de- 
murred to the plea. From a judgment overruling the demurrer, plain- 
tiff sued out a writ of error. In the opinion of the court, afifîrming 
the judgment, Mr. Justice Woods, to the same suggestion made by 
counsel hère, that the jurisdiction of the court was not ousted by the 
receivership, that the "only conséquence resulting from prosecuting 
the suit without such leave is that the plaintifï may be restrained by 
injunction or attached for contempt, and that the rule applies only to 
cases where the suit is brought to take from the receiver property 
whereof he is in possession by order of the court," said: "We con- 
ceive that the rule is not so limited." The learned justice proceeds to 
say that if the plaintifï may, without leave of the court appointing the 
receiver and having, through its ofïîcer, possession of the property, 
prosecute his action to judgment, he may by exécution, or other final 
process, subject the property to sale, and thereby interfère with or 
altogether prevent its administration by the court. It has been held 
by courts of high authority that the, receiver cannot, by plea or de- 
murrer, challenge the statutory jurisdiction of the court, in which the 
action is brought, to proceed to judgment fixing the liability of the 
person or corporation ; that he should apply to the court appointing 
him for an injunction restraining the plaintifï from prosecuting the 
action against him, obédience to which could be enforced by attach- 
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ment for contempt. This view is sustained by many décisions. 23- 
Am. & Eng. Enc. (2d Ed.) 1125. It is held that, if plaintifif recovers 
judgment in his action, he must seek satisfaction by taking a tran- 
script to the court having the control and administration of the prop- 
erty of his debtor — always a court of équitable power, which can dé- 
clare and enforce priorities, liens, etc. However this may be, the case 
cited by demurrant sustains his contention that, in the fédéral court, 
the jurisdiction to entertain a suit against a receiver to recover a debt 
or demand against the corporation whose property is in his custody 
as receiver mav be attacked bv plea or demurrer. In Porter v. Sabin, 
149 U. S. 479, '13 Sup. Ct. 1008, 37 L. Ed. 815, tlie jurisdiction of the 
court was attacked by a demurrer. The court dismissed the action. 
Thèse décisions are of controlling and authoritative force. 

Counsel for défendants insist that, conceding the rule claimed by 
demurrant, the instant case does not corne within it, by reason of the 
express provision of the statute which confers the right of action and 
prescribes in what court and in what venue it must be brought. This 
contention présents a somewhat novel and interesting question. The 
statute provides that the action, given to the materialman, or laborer, 
upon the bond given by a contracter, may be prosecuted in the name 
of the United States and be brought "in the Circuit [District] Court 
of the United States in the district in which the contract was to be 
performed and executed, irrespective of the amount in controversy in 
such suit, and not elsewhere." This provision of the statute was pass- 
ed upon and enforced in United States v. Construction Co., 222 U. S. 
199, 32 Sup. Ct. 44, 56 L. Ed. 163, in which it is said : 

"Conslclering the purpose of the statute, as manifestée! in thèse provisions, 
we thlnk that the restriction respectln^ the place of suit was intended to 
apply, and does apply, to ail actions brought in the name of the United States 
for the purpose only of securlng an adjudication and enforcement of de- 
mands for labor or materlals, whether instituted by the United States or by 
the credltors themselves." 

To the suggestion made in that case that the défendants, or some 
of them, were inhabitants of another district, and that this fact con- 
stituted "an insuperable barrier to the maintenance of the action in 
the district wherein the contract was to be performed," the court said : 

"This supposition is a mlstaken one, for the provision restrictlng the place 
of suit opérâtes pro tanto to displace the provision upon that subject in the 
gênerai jurlsdlctional act, * * * and auiply authorizzes the Circuit Court 
in the district wherein the action is required to be brought to obtain juris- 
diction of the persons of the défendants through the service upon them of its 
process in whatever district they may be found." 

It is therefore manifest that the superior court of Cook county, 111., 
cannot entertain this action, nor permit its institution and prosecution 
therein. The jurisdiction of this court is exclusive. If the contention 
of the receiver is sustained, the persons in whose behalf, and for 
whose benefit, this highiy remédiai statute was enacted, find them- 
selves, in the instant case, in the singular attitude that, with a perfect 
statutory remedy, conferred by an act of Congress, the power to en- 
force the right in the only court having jurisdiction is dépendent upon 
the consent of the judge of the superior court of Cook county, 111. 
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They cannot sue in that court, because the act which gives them the 
right to sue expressly restricts them to this jurisdiction. But for this 
provision they could, as of légal right, intervene in the court having 
custody of the property of the Surety Company. If the judge of that 
court, and this is suggested wîth perfect respect, refuses to give such 
permission, it would seem that plaintififs would be without remedy. 
That the application would be addressed to the discrétion of the court, 
and not as a demand for permission to exercise a légal statutory right, 
is shown by the language used in Porter v. Sabin, supra. Mr. Justice 
Gray says: 

"It Is for that court [the court appointlng the receîver] In Its discrétion to 
décide whether it will détermine for itself ail claims of, or against, the re- 
ceiver, or will allow them to be litigated elsewhere, * ♦ * and no suit, 
unless expressly authorized by statute, can be brought against the receîver, 
without permission of the court which appointed him." 3 Street's Fed. Eq. 
Prac. 2679. 

' The contention of the receiver, therefore, cornes to this : Unless 
the judge of the superior court of Cook county, 111., in the exercise 
of his discrétion, gives plaintifïs permission to bring their suit in the 
only court in which it can be brought, they are without remedy, and 
the fédéral statute, as to them and their right, is of no effect. The 
receiver suggests that plaintifïs should, before bringing this action, 
hâve made application to the state court for permission to sue in this 
court. This contention leads to the conclusion that the jurisdiction of 
this court is dépendent upon the permission of the state court, but, if 
permission is withheld, jurisdiction attaches because of the refusai 
of that court to grant such permission, or that the refusai to grant 
permission to sue prevents this court from taking jurisdiction. If 
plaintiflf is required, before he can sue in this court, to apply to the 
state court for permission, to do so, and such permission is denied, 
and notwithstanding such déniai he cornes into this court, he is con- 
fronted with the danger of an attachment for contempt from that 
court. It would seem that there must be some way of escape from 
this condition, resulting in a déniai of a well-defined statutory right, 
by reason of a rule of comity, or convenience, consistent with sound 
légal principle. It will not be assumed, nor the conclusion reached, 
unless upon irrésistible reason, that Congress has donc a vain thing; 
that in the énactment of a carefuUy drawn statute, highly remédiai in 
its purpose, it has so hedged about the remedy that it may not be 
pursued, except by permission, based upon the exercise of the discré- 
tion, of a court of another jurisdiction. It is not allowable, unless 
compelled to do so, for a Court to find a casus omissus, which is de- 
fined to be the omission in a statute to provide for a particular case 
coming clearly within its terms. 1 Burrill's Law Dict. 188. It is also 
an elementary rule that remédiai statutes should be construed liberal- 
ly to promote the remedy. It is equally well settled that : 

"A gênerai llabillty created by statute, without a remedy, may be enforced 
by an appropriate coinmon-law action; but when the provision for the liabillty 
is eoupled with a provision for a spécial remedy, that remedy and that alone, 
must be employed." 
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In Globe Newspaper v. Walker, 210 U. S. 356, 28 Sup. Ct. 726, 52 
L. Ed. 1096, an action brought under the Copyright Act, it was held 
that: 

"The purpose of Congress was not only to create the rights graiited in the 
statute, but also to create the spécifie remédies by whlch alone such rights 
may he enforced." 

So, in Middletown Bank v. Railway Co., 197 U. S. 394, 25 Sup. Ct, 
462, 49 h. Ed. 803, it is said, of a statute creating a right and prescrib- 
ing the forum in, and method by, which it was to be enforced : 

"The statute, under such cireumstances, may be said to so far provide for 
the llabillty, and to create the remedy, as to make it necessary to follow its 
provisions and to conform to the procédure provided for therein." 

In United States v. Congressional Construction Co., supra, meeting 
the difficulties suggested in bringing the action in the court of the 
district wherein the contract was to be performed, by reason of other 
statutory procédural provisions, the court said : 

"The provision restricting the place of suit operate pro tanto to displace the 
provision upon that subject in the General Jurisdictional Act." 

In Texas Cément Co. v. McCord, 233 U. S. 157, 34 Sup. Ct. 550, 58 
L. Ed. 893, in which the statute now under considération was before 
the court, Mr. Justice Day said : 

"By this statute a right of action upon the bond is created in favor of 
certain creditors of the contracter. The cause did not exist before, and is the 
création of the statute. * * • Tjie statute thus créâtes a new liability, and 
gives a spécial remedy for it, and, upon well-settled principles, the limitations 
upon such liability [remedy] become a part of the right conferred, and coui- 
pliance with them is made essential to the assertion and beneflt of the liabili- 
ty itself." United States v. Boomer, 183 Fed. 726, 106 C. C. A. 164. 

From thèse décisions, illustrating the rule of interprétation upon 
which they are based, the conclusion is reached that, to the extent to 
which the rule, which requires the consent of the court appointing a 
receiver to be given before another court can acquire jurisdiction of 
an action against a receiver, conflicts with the statute, such rule is 
displaced, or, as sometimes said by the courts in such cases, the case 
is taken out of the gênerai rule. When the difificulty arises by reason 
of a conflicting statute, the court will, for the purpose of saving the 
right and giving the remedy, hold that pro tanto the first statute is, 
hy implication, repealed, and the last statute, for that purpose, be 
taken to express the latest expression of the législative mind in that 
respect. If, as in this case, the supposed conflict arises out of a rule 
of procédure, based either upon convenience or comity, no difïîculty 
should be found in giving efïect to the statute as the expression of the 
law-making department of the government. 

An illustration is found of the application of the principle first stated 
in Cook County National Bank v. United States, 107 U. S- 445, 2 Sup. 
Ct. 561, 27 L. Ed. 537. A statute (R. S. § 3466) gave to the United 
States a préférence or priority over other creditors in the payment of 
debts due by an insolvent person, making a voluntary assignment, etc. 
A national bank, becoming insolvent, indebted to the United States, 
was placed in the hands of a receiver. The government asserted its 
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right, under the statute, to be paid in full out of the assets. The court 
held that, although the claim of the government was within the terms 
of the statute, the National Bajiking Act (Act June 20, 1874, c. 343, 
18 Stat. 123), making no provision for the payment of debts due the 
government in préférence to others, withdrew such banks from the 
class of insolvents included in the statute. Mr. Justice Field said : 

"The provisions of that law and of tfte national banblng law being, as ap- 
pUed to demanda agalnst national banks, inconsistent and répugnant, the former 
law must yleld to the latter, and is, to the extent of the repugnancy, super- 
seded by it. The doctrine, as to répugnant provisions of différent laws, is 
well settled and has often been stated in this court. A law embracing an en- 
tire subject, dealing with it in ail its phases, may thus withdraw the sub- 
ject from the opération of a gênerai law as eiïectually as though, as to such 
subject, the gênerai law were in terms repealed. The question is one respect- 
Ing the intention of the Législature." 

It is held that the provision in Lord CampbeH's Act, re-enacted in 
this and many other American states, limiting to one year the time 
within which the action conferred or created by the statute must be 
brought, inheres in the remedy ; it takes the action, in respect to time 
of institution, out of, or displaces, the gênerai statutes of limitation. 
The same rule is applied in actions giverl by the statute for the recov- 
ery of double the amount of usurious interest paid national banks, 
limited to two years. The rule of construction is based upon the pre- 
sumed intention of the Législature that, in creating new légal right, 
it prescribes the mode of procédure, jurisdiction, venue, and time of 
enforcement of the right, ail of which are exclusive, and takes the case 
out of other rules or statutes, in so far as they confîict with the pro- 
visions of the statute. It is manifest that Congress was advertent to 
the fact that thèse public buildings would be erected in différent sec- 
tions of the country, frequently in towns and states other than those in 
which surety companies had a chartered domicile ; that their domicile 
would frequently be in the larger cities; that it was intended to re- 
move from gênerai statutory provisions, prescribing venue, jurisdic- 
tion, etc., actions brought for the enforcement of liability, and to make 
a complète atid distinct code of procédure in respect to thèse limita- 
tions. It did not intend that other statutes, or rules of court procé- 
dure, should confîict with the enforcement of the remedy in the court 
—the place — and under the limitations in respect to time prescribed 
by the statute. Of course, such judgment as may be recorded in this 
action must be enforced against the property of the Illinois Surety 
Company, in the custody of the state court by its receiver, by inter- 
vention in that court; no mesne nor final process can issue against 
such property from this; court. In re Tyler, 149 U. S. 164, 13 Sup. Ct. 
785, 37 L. Ed. 689. The only efïect of a judgment hère will be to 
ascertain the liability and fix its amount, leaving the plaintififs to en- 
force it, by anappeal to the court having the custody of the property 
and administering it in the interest of ail persons having claims 
against it, according to theiri rights and priorities. 

The demurrer is overruled. The défendant receiver will be granted 
a reasonable time to answer the complaint. 
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SOUTHERN PAC. CO. v. LOWB, Collecter of Internai Revenue. 

(District Court, S. D. New York. January 6, 1917.) 

No. 23. 

1. Internai, ReVenue ®=»38 — Income Tax — Action to Recoveh — Buedbn or 

Proof. 

In an action to reeover the income tax pald by a stoeliholder on dlvl- 
dends declared by the corporation, the burden is on plalntiff to prove 
tliat the dlvidends were a payment from the capital, not from income. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. <S=38.] 

2. Intebnal Revenue ©=>7 — Income Tax — ^Diviuends on Stock. 

Though ail the stock of a corporation was owned by anotlier corporation 
which handled the nioney of the former and kept Its accounts, the surplus 
earned by the former was nevertheless its r*'operty, so that a dlvldend de- 
clared was income of the holding corporation during the year In which It 
was paid under Income Tax Act Oet. 3, 1913, c. 16, 38 Stat. 173. 

[Ed. Note.- — For other cases, see Internai Revenue, Cent. Dig. §§ 8-10; 
Dec. Dig. ®=37.] 

3. Internal Revenue i©=»7 — Income Tax — "Income" — "Gains" — "Profits." 

The "income" of a corporation taxable under Act Cet. 3, 1913, does not 
include the inereased value of the capital as such, though such increase 
would be "gains" or "profits," since income does not include everything 
that cornes in, but Is limited to gains and profits so as to mean only re- 
ceipts which constituted an accretion to capital. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. |§ 8-10; 
Dec. Dig. <S=»7, 

For other définitions, see Words and Phrases, First and Second Séries, 
Gain, Income, Profit.] 

4. Corporations <S=>152 — Rights or Stockholders — Subplus — Dividends. 

The accumulation of a surplus does not in itself entitle the stockholders 
to dividends the grantlng of which is within the discrétion of the directors 
reviewable only for fraud. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 564-567; 
Dec. Dig. i®=152.] 

5. Corporations <S=5l51 — Rights of Stockholders — Profits. 

A stockholder bas no Interest in the profits of a corporation untll a 
dlvldend bas been declared. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 555-559; 
Dec. Dig. <S=151.] 

6. Intebnal Revenue tg=>7 — Income Tax — Distrip.ution of Capital Assets. 

Corporate dividends which are merely a distribution of capital assets 
are not taxable as Income ; but where the stockholder does not show that 
extraordinary dividends declared were not the accumulation of earnings, 
but were unearned values of its capital, such dividends were taxable. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 8-10; 
Dec. Dig. <S=>7.] 

At Law. Action by the Southern Pacifie Comp»iny against John Z. 
Lowe, Jr., as United States Collecter of Internai Revenue for the 
Second District of New York. Judgment directed for défendant. 

^=9For other cases see aame topic & KEY-NUMBER ia ail Kejr-Numbered Dlgests & ladexea 
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Gordon M. Buck, of New York City,- for plaintiff. 

H. Snowden Marshall, U. S. Atty., of New York City (Ben A. 
Matthews, Asst. U. S. Atty., of New York City, of counsel), for de- 
fendant. 

MANTON, District Jndge. The plaintiff has instituted this action 
alleging two causes of action, seeking to recover in the first $131,563.80 
and in the second $183,882.64, taxes paid under the income tax law. 
By stipulation between the parties only the second cause of action was 
litigated, the first cause to await the outcome of the trial of the sec- 
ond. 

This income tax was assessed against dividends received by the 
plaintiff during the first six months of 1914. During this period, the 
Central Pacific Railway Company, whose entire corporate stock was 
held by the plaintiff, paid to the plaintiff four several dividends aggre- 
gating $18,361,597.48. Thèse dividends were paid as follows : 

Jan. 10, 1914, 20% on preferred stock ? 3,480,000.00 

.Tan. 10, 1914, 20% on coiuraon stock 13,455,100.00 

Jan. 2, 1914, spécial divldend distribwting proceeds of sale of 

land at Roekaway Beach sold In Deceuiber, 1913.. 514,000.00 
Jan. 13, 1914, regular 6% divldend 912,497.48 

Making a total of $18,361,597.48 

This last item represents only the portion of the dividend paid on 
January 13, 1914, which the plaintiff claims exceeded the net earn- 
ings of the company during the period. The plaintiff' is the holder of 
ail or the large majority of stock of a number of railroad corporations, 
including the Central Pacific Railway Company, and forms a unified 
transportation system. The earnings of the companies are kept to- 
gether with the plaintiff as the banker of the system. The Central 
Pacific Railway Company kept no bank account, but its earnings were 
deposited with the bank accounts of the plaintiff. If the railway com- 
pany needed money during this period for additions and betterments, 
the necessary funds were advanced by the plaintiff. This System was 
in practice prior to the déclaration of the four dividends in question. 
In fact, the plaintiff has owned the entire capital stock of the Central 
Pacific Railway Company ever since the latter's incorporation, and 
from this it is claimed by the plaintiff that it became neither richer 
nor poorer by the déclaration and payment of thèse dividends. Plain- 
tiff further claims that the dividends in question were not earned dur- 
ing the period of taxation, to wit, the first six months of 1914. 

It also' claims that the proof warrants a finding that thèse dividends 
were paid from surplus resulting from the opérations of the railway 
company prior to July 1, 1909, and that the net crédits or débits to 
surplus for each of the fiscal years from 1910 to 1914, inclusive, shows 
no such earnings from which the dividends in question might be paid. 
The testimony of the plaintiff "s accountants, together with its books, 
would indicate thaï the claim of the plaintiff was well founded, so 
that it may be assumed that the two extraordinary dividends of 20 
per cent, each on the preferred and common stock of the railway com- 
pany, paid in January, 1914, and the extraordinary dividends of $514,- 
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000 likewise paid on the preferred and common stock in January, 1914, 
must hâve been paid wholly eut of the surplus accruing prier to July 
1, 1909, and that at least $2,313,234.20 of the 6 par cent, dividend 
paid on the common stock in June, 1914, must hâve been paid out 
of the surplus accruing prior to July 1, 1909. 

Exhibit H shows the surplus on june 30, 1909, and the surplus at 
the close of each fiscal year up to and including June 30, 1914. On 
June 30, 1909, the railroad company had a surplus of $25,250,361. 
Dividends paid during the next five fiscal years, according to the plain- 
tiff's books of account, indicate no such amount in the profit and loss 
account as would permit of the payment of the dividends in question. 
It is therefore reasoned by the plaintiflf that thèse moneys paid in 
dividends must hâve been paid out of the surplus which accrued prior 
to July 1, 1909; but how this surplus is made up, whether from earn- 
ings of the company or increase in value of land, does not'appear. 
The learned counsel for the plaintiflf claims : 

"It follo\v.s therefore that ail three of the extraordinary dividends must 
hâve been paid froin surplus, and that ail of the four dividends must hâve 
been paid from surplus except $1,727,205.80; the différence between the suni 
last nientioned and the amount of the dividend, or if2,;:îl3,2;34 Is the amount 
which must hâve been paid from surplus." 

[ 1 ] The burden of proof was upon the plaintiflf to establish a pay- 
ment from the capital, not from income as dividends. This burden 
it has failed to sustain. 

When this tax was levied, a protest was made and a hearing had 
before the Treasury Department, a brief was submitted in behalf 
of the plaintiflf, and, after an adverse ruling before the department, the 
plaintiff, under protcst, paid the tax, and now brings this action to re- 
cover the monevs so paid. 

The Act of Ôctober 3, 1913 (Act Oct. 3, 1913, c. 16, § II G [a-c], 
38 Stat. 172, 173 [Comp. St. 1913, §§ 6327-6329]), provides: 

"G. (a) That the normal tax hereinbefore imposed upon individuals like- 
wise shall be levied, assessed, and paid annually upon the entire net income 
arising or accruing from ail sources during the precedlng calendar year to 
every corporation. * * * 

"(b) Such net income shall be ascertained by deductlng from the gross 
amount of the income of such corporation, * * * received within the year 
from ail sources, (tirst) ail ♦ * » ordlnary aud necessary expenses paid 
within the year; * * » (second) ail losses actually susîained within tlie 
year; * * * (third) the amount of interest accrued and paid within the 
year; * * * (fourth) ail sunis paid by it within the year for taxes. 
* * • 

"(c) The tax herein imposed shall be computed upon its entire net Income ac- 
crued within each preceding calendar year endlng December 31st. * * * " 

The sixteenth amendment of the Constitution gave Congress the 
power to lay and collect taxes on income from whatever source de- 
rived, without apportionment among the several states, without re- 
gard to any census or enumeration. This has been held to be consti- 
tutional. Brushaber v. Union Pacific, 240 U. S. 1, 36 Sup. Ct. 236, 
60 L. Ed. 493 ; Stanton v. Baltic Mining Co., 240 U. S. 103, 36 Sup. 
Ct. 278, 60 L. Ed. 546. The application of this statute présents two 
questions : First, whether the dividends in question may properly be 
238 F.— 54 
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considered a part of the gross income of the plaintiff; and, second, 
whether such dividends were received within the year. 

The plaintiff advances the claim that thèse moneys paid in divi- 
dends came from surplus earnings, and because they were surplus 
they were, in fact, an addition to and a part of the capital of the 
railway company, and that they were in no sensé income. 

[2] The défendant contends that they constitute income received 
within the year. The plaintiff says that because of the method of 
bookkeeping and the manner of handling the moneys of the Central 
Pacific Railway Company, in truth and in fact, the money was in the 
actual possession of the plaintiff at ail times. Be this as it may, if 
it was money earned by the railway company's capital, because the 
physical possession and books of account represented it as the plain- 
tiff's property by reason of possession, nevertheless it does not change 
the ownership of the property, for legally it was the property of the 
railway company and that company was entitled to ail the rights of 
ownership. Therefore, when its board of directors permitted the 
income to accumulate into a surplus so large that at a later day it 
was justified in declaring spécial dividends, I think it was still in- 
come for the stockholders to which they could only become entitled 
when the dividends were declared. 

[3] I do not think that "income," as used in the statute, should be 
given a meaning so as to include everything that comes in. The true 
function of the words "gains" and "profits" is to limit the meaning 
of the word "income" and to show its use only in the sensé of re- 
ceipts which constituted an accretion to capital. So the function of 
the word "income" should be to limit the meaning of the words 
■'gains" and "profits." The increased value of capital as such con- 
stitutes in one sensé a gain or profit, but not income. Hence such gain 
or profit is not taxable, but only such profits and gains as constitute 
income are taxable. This in substance was what the court held in 
Gray v. Darlington, 15 Wall. 63, 21 L. Ed. 45, and in Gauley Mt. 
Coal Co. v. Hays, 230 Fed. 110, 144 C. C. A. 4Qg. 

In the early case of People v. Davenport, 30 Hun (N. Y.) 177, 
it was said that "income is that which capital earns remaining itself 
intact." This définition was recently adopted in Mitchell v. Doyie 
(D. C.) 225 Fed. 437. 

While thèse moneys remained as surplus of the Central Pacific 
Railway Company, they were subject to legitimate use by order or 
direction of the board of directors of that company. They were 
part of the gains or profits of that company, and its business was 
the opération of a railroad. Although the plaintiff held the entire 
stock of this company, it gave it no right to the surplus or earnings. 
Indeed, they could only déclare a dividend by order of the board of 
directors of the railway eompany, so that the plaintiff's right to pos- 
session of the moneys came only when a dividend was declared, to 
wit, within the taxing period, the first six months of 1914. If thèse 
dividends were not received on the dates they were declared and paid, 
then when were they received? 

[4] The government cannot tax undistributed surplus as income to 
the stockholders because they were income to the stockholder when 
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paid and not before. While it may be that the plaintifï owning ail 
of the capital stock of the Central Pacific Company could hâve be- 
gun some action to hâve disbursed the surplus, still it did not do so. 
The accumulation of surplus of itself does not entitle stockholders 
to dividends. N. Y. h. E. & W. R. Co. v. Nickals, 119 U. S. 296, 
7 Sup. Ct. 209, 30 L. Ed. 363; Gibbons v. Mahon, 136 U. S. 549, 10 
Sup. Ct. 1057, 34 L. Ed. 525 ; St. John v. Erie, 22 Wall. 136, 22 
L. Ed. 743; Union Pacific v. Frank, 226 Fed. 906, 141 C C. A. 510; 
Park V. Grant Locomotive Works, 40 N. J. Eq. 114, 3 Atl. 162. 

Indeed, the granting of dividends is entirely in the discrétion of 
the directors, and, in the absence of fraud, their action is not subject 
to revievir by the courts. Wilson v. Amer. Ice Co. (D. C.) 206 Fed. 
736 ; Cook on Corporations (6th Ed.) § 545. 

[5] A stockholder bas no interest in the profit of a corporation un- 
til a dividend bas been declared. Humphrevs v. McKissock, 140 U. 
S. 304, 11 Sup. Ct. 779, 35 L. Ed. 473; Û. S. Radiator Co. v. N. 
Y., 208 N. Y. 144-, 101 N. E. 783, 46 L. R. A. (N. S.) 585. 

[6] Often receipts come in which are but a change of capital in- 
vestment or which represent a distribution of capital assets. In that 
case, there is no gain or profit. If such receipts were regarded as in- 
come, the taxpayers' capital is depleted. Such was the reasoning in 

the cases of Lynch v. Hornby, 236 Fed. 661, C. C. A. and 

Lynch v. Turrish, 236 Fed. 653, C. C. A. , decided March, 

1916, in the Circuit Court of Appeals (Eighth Circuit). 

From the évidence hère, from ail that appears, the surplus funds 
upon which the dividends hâve been declared are not shown to be 
other than earnings of the railway company, or gains and profits. 
Counsel has argued dififerently in his brief, but nowhere does the 
testimony or statements warrant a finding that this surplus is an 
increase to capital by a year to year enhancement of the value of the 
capital of the railway company and is not from any enhancement of 
the value of land or property of the corporation. 

In Stanton v. Baltic Mining Co., 240 U. S. 103, 36 Sup. Ct. 278, 
60 L. Ed. 546, the Suprême Court held a mining company obligated 
to pay a tax on sales of its ore. 

In the case of Edwards v. Keith, 231 Fed. 111, 145 C. C. A. 298 
(Second Circuit), the plaintifï was a life Insurance agent employed 
by an Insurance company under written contract to procure applica- 
tions for assurance on the lives of individuals. As compensation 
for his services, the insurance company was obligated to pay him 
a certain commission on the first premium paid by the assured when 
the policy was issued. It was further obligated, as the assured paid 
subséquent renewal premiums for a certain number of years, to pay 
the plaintifï a stated commission on each of such renewal premiums. 
It was on thèse renewal premiums, or rather on the commission paid 
thereon, that a tax was levied. Judge Lacombe said; 

"If, as counsel retained for the purpose, a lawj'er argues a cause for a cli- 
ent before the Court of Appeals in Oetober, 1915, having recetved a retainer 
In August and his work belng completed with the argument, and the cause is 
decided in Deceniber and his client pays him in February, 1916, we cannot 
see why he should not include his retainer In his Income returned for 1915 
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and the money pald hlm for argument în hls return fnr 1910, nltho\ie:ïi In tïiat 
year (1916) he dld nothlng— did not even send in a bill, haviiig done that in 
December, 1915." 

And further illustrating, the court said: 

"If as a reward for long and faithful service an industrlal corporation 
TOtes to one of its employés, wlio retires from active work, an annual pension, 
we do not see wliy ail installments Of that pension paid in eacli caiendar year 
are not, under the statute, income for that year." 

And further: 

"It may be noted that, although fully eamed by work already done, there 
is no certainty that the sum conditionally proinised for an ensuing year vcill 
ever be paid or wlll accrue or come due; John Doe ni^y die within the first 
year, or at its expiration may refuse to renew his policy, in which event 
the Company is not obligated to pay its agent anything beyond the auiount al- 
ready paid him ; the obligation to pay does not arise untii John Doe actually 
pays hls renewal premium in cash." 

In the case at bar, there is no certainty when the surplus from 
which the dividends were paid were earned, or that such surplus 
would ever be distributed as dividends. Financial reverses or some 
other calamity might hâve destroyed the surplus, and the Central 
Pacific Company could not hâve distributed the earnings to the plain- 
tiff, and the plàintiff would hâve no right of action against this rail- 
way Company for the amount of such loss or surplus. 

In Stratton's Independence v. Hôwbert, 231 U. S. 399, 34 Sup. 
Ct. 136, 58 L. Ed. 285, the court said : 

"It was reasonable that Congress should fix upon gross income, wlthout dis- 
tinction as to source, as a convenlent and sufiieiently accurate index of the 
Importance of the business transacted. * • * Moreover, Congress evident- 
ly intended to adopt a measure of the tax that should be easy of ascertain- 
ment and simply and readily applied In practice." 

Judge Thomas, in Conn. Mutual Life Ins. Co. v. Eaton (D. C.) 
218 Fed. 206, held that, under the act of 1909, taxation is limited 
to such income as was actually received during that year, and does 
not include items which may hâve been earned or hâve become due 
but hâve not been coUected. This case was affirmed on appeal in this 
Second circuit. 

In Herold v. Mutual Life Ins. Co., 201 Fed. 918, 120 C. C. A. 
256, Judge Cross, in the Third district, said : 

"If they do not arise from income received during the tax year, but from in- 
come received during a previous year, Congress has not taxed them * » * 
more than once. Coneededly, they hâve been taxed once wlth the other net 
income of the particular year during which the company actually received 
them in cash." 

It must be remembered that the tax hère is charged upon the plain- 
tiflf which received the dividends, and not the corporation which 
paid them. The phraseology of the statute provides for the gross 
amount of the income of such corporation "received within the year 
from ail sources" and permits of déduction of: (1) AU the ordi- 
nary and necessary expenses paid within the year ; (2) ail losses ac- 
tually sustained within the year; (3) the amount of interest accrucd 
and paid within the year; and (4) ail sums paid by it within the 
year for taxes. 
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Since thèse dividends were received within the six months and 
were paid as part of the gross income to the plaintiff as the stock- 
holder of the raiiroad company, and were received within the year 
"from ail sources," I am of the opinion that the collecter was right 
in levying this assessment and collecting this tax; and, accordingly, 
there must be judgment directed for the défendant on the second 
cause of action. 



THE INDRAPURA. 

(District Court, D. Oregon. December 18, 1916.) 
No. 4757. 

1. CfSTOMS AND TTSAGES ®=5l5(l) — APPLICATION AND OPERATION EXPLANA- 

TIO.N OF COKTRACT. 

Wlille a, custom or usage is never admissible to contradict, or to con- 
tiol or vary, the positive stipulations of a written contract, it has a prop 
er and well-settled office and function in trade to ascertaln and explain 
the nieaning and Intention of parties to contracts, whether written or 
paiol, where this cannot be done wlthout the aid of extrinsic évidence. 

|10d. Note. — For other cases, see Customs and Usages, Cent. Dig. §§ 30, 
ai, 33 ; Dec. Dig. <®=15(1) ; Evidence, Cent. Dlg. § 1946.] 

2. SlIIPPING <®=>125 — LlABILITY FOE LOSS OF CABGO — DEVIATION EFFECT OF 

Custom and Usage. 

The going Into dry dock In Hong Kong of a steamshlp with part of a 
cargo ^)n board, which had beeu transshipped to her under through bills 
of ladlug, where it was in accordance wlth the gênerai custom of the 
port, was a, customary incident of the voyage, and not a déviation whlch 
rendered her or her cliarterer llable for loss of cargo while la the dry 
dock. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dlg. §§ 459, 460, 466; 
Dec. Dig. iS=5l25.] 

S. Insurance <g=s314 — Marine Insurance — Cause or Loss — Déviation — 
Effect of Custom and Usage. 

Sucli act of the vessel, being customary, and not a déviation, did not 
affect the rlght of the charterer to recover on a policy insurlng Its frelght. 

[I<;d. Note. — For other cases, see Insurance, Cent. Dig. §§ 722-737; Dec. 
Dig. <S=5314.] 

In Admiralty. Suit by the British & Foreign Marine Insurance Com- 
pany, Limited, against the Portland & Asiatic Steamship Company, the 
steamship Indrapura, the Indrapura Steamship Company, Limited, 
claimant, in which the Oregon-Washington Raiiroad & Navigation 
Company interveried. Decree for respondents, and on cross-libel for 
the Portland & Asiatic Steamship Company against libelant. 

Andros & Hengstler, of San Francisco, Cal., for libelant. 

Bauer & Greene and A. H. McCurtain, ail of Portland, Or., for the 
Indrapura and Indrapura S. S- Co. 

Arthur C. Spencer and C. E. Cochran, both of Portland, Or., for 
Portland & Asiatic S. S. Co. and Oregon-Washington R. & Nav. Co. 

WOLVFRTON, District Judge. What has previously been deter- 
mined on exceptions to the libel in this case I find no occasion for 

€=>I^or other cases see same topic & KBY-NUMBER 1q aU Key-Numbered Dtgests & Indexes 
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amending or modifying. By averment in the libel it appears that the 
steamsHip Indrapura was put in dry dock without maritime necessity 
theref or. Controverting this averment, two of the respondents answer 
that it is true the Indrapura was put into dry dock with a partial' 
cargo on board, but that this was done in pursuance of a usage and 
custom which was gênerai as to the port of Hong Kong and the ports 
of the Orient and of the world, and that such usage and custom, as it 
respects the port of Hong Kong, has its basis upon the conditions that 
prevail and hâve prevailed for a great length of time relating to the 
shipment and transshipment of cargo. The sole question that now 
arises is, what efïect such usage and custom, if it exists, has as it re- 
spects the bilis of lading or the policy of insurance of freight by the 
British & Foreign Marine Insurance Company. This question is not 
dominated in the least particular by the former opinion of this court 
on the exceptions to the libel. 

Pertaining to the question of fact as to whether the alleged usage 
and cUstom exists, I am persuaded that it does, and that it has so ex- 
isted for a long period of time as it relates to the port of Hong Kong; 
but the proofs are inadéquate to show that it exists in the Orient gen- 
erally or in other ports of the world. It was the common practice in 
the transshipment of cargo for ships to discharge in the stream upon 
lighters, and tben reload from the lighters. into ships for carrying the 
cargo forward on the voyage. There are other means of discharging 
cargo for transshipment, namely, by discharging on wharves, or "go- 
downs," as they are called, such cargo being taken from thèse places of 
deposit for carriage to destination ; but the transshipment is generally 
accomplished through means and by use of lighters, as above indicated. 
The facilities for placing vessels in dry dock at the port are or were at 
the time inadéquate for prompt service, and vessels were required to 
bide their turn when found convenient and necessary that they should 
go into dry dock. 

Shortly prior to the docking of the Indrapura in the présent instance, 
she had corne into port from Portland with cargo. This she had un- 
loaded. Immediately prior to going into dry dock, she took on from 
lighters a partial cargo, consisting of jute and gunnies, some 200 tons 
in weight, and some other light materials. She had been in dry dock, 
the third engineer says, six months before, but the captain says about 
February, 1902, which would bave been nine months before ; the char- 
ter party requiring that she be docked at least every six months. For 
two or three reasons it was necessary that she go into dry dock again : 
One, to hâve her huU scraped and painted; another, that her British 
passenger license had expired, and, according to the requirements of 
the British Board of Trade, a survey was necessary before issuing a 
new passenger certificate ; and, still another, that a Lloyd's survey was 
required at the time for her proper classification before proceeding on 
her voyage back to Portland. 

Although the captain objected to taking the cargo on board before 
docking, even to the extent of protesting, for the reason that he "did 
not care about accepting the responsibility of inflammable cargo being 
Oh board of the ship any longer than necessary," Mr. AUan Cameron, 
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the gênerai agent for the Portland & Asiatic Steamship Company, di- 
rected him to proceed, and he did so. Cameron dénies that there was 
definite objection on the part of the captain to taking on the partial 
cargo ; but in this it appears he is mistaken, for the chief officer sup- 
ports the captain's statement. Cameron's reasons for taking on the 
cargo before docking were that otherwise storage elsewhere would hâve 
been necessary, and the ship would hâve been subjected to charges 
therefor. 

Now, as to the usage and custom. A nunjber of reliable witnesses, 
ail of whom were in position to know whereof they deposed, hâve 
testified to its existence at the port of Hong Kong at the time and for 
many years prior thereto. Thèse consist of Armsden, the chief en- 
gineer of the Indrapura, Hollingsworth, the captain, and Cameron, the 
gênerai agent of the Portland & Asiatic Steamship Company ; also of 
Raphaël Solomon Judah, of the Colony of Hong Kong, and head of 
the shipping department of David Sassoon & Co., Limited; Charles 
Adolphe Henri Westerburger, shipping manager in the firm of Arn- 
hold, Karberg & Co. ; Charles Montague Ede, gênerai manager of the 
Union Insurance Society of Canton, Limited, and of the China Traders' 
Insurance Company, both marine Insurance companies ; Edbert Ansgar 
Hewett, superintendent in Hong Kong of the Peninsular & Oriental 
Steam ÏSTavigation Company ; Douglas William Craddock, gênerai traf- 
fic agent to the Canadian Pacific Railway Company ; Frederick Joseph 
Halton, agent of the Pacific Mail Steamship Company ; and Thomas 
Arthur, a member of the firm of Goddard & Douglas, marine surveyors, 
and surveyors to practically ail the local Insurance companies. 

True, some of thèse witnesses testify respecting the practice of their 
own companies, such as Judah, of David Sassoon & Co., and Craddock, 
of the Canadian Pacific Railway Company ; but their testimony is 
strongly corroborative of the gênerai practice and custom prevailing 
at Hong Kong, as unequivocally asserted by the other witnesses. The 
question propounded to thèse witnesses as to the custom was somewhat 
stereotyped, and perhaps called for a conclusion, and not the f act ; but 
subséquent questions succeeded in bringing out in a fair way the real 
conditions and practice prevailing at Hong Kong. The reason gen- 
erally given for such dockage with partial cargo is very well exempli- 
fied by the answer of Judah, as follows : 

"It Is much safer, so far as cargo is concerned, to dry-dock the vessel with 
so much cargo as she may happen to hâve on board, as much less risk of dam- 
age by breakage, loss, theft, bad handling, fire, and raln is run by foUowing 
this course than if the cargo were unloaded. This course saves double han- 
dling and its attendant risks, and it also saves the great danger of open light- 
erage, with its great risk of damage by flre and water. Insurance companies 
run less risk of loss when cargo is taken into dry dock than when it is un- 
loaded." 

From ail this testimony I am firmly persuaded that in November, 
1902, and for many years prior thereto, a gênerai usage and custom 
existed and prevailed at the port of Hong Kong for vessels to go into 
dry dock with partial cargo, for the purpose of survey, and for clean- 
ing and painting the hulls, and for ascertaining whether they were 
seaworthy to enter upon f urther voyages. 
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[1] Custom and usage to be available for any purpose should be 
well defined and established by cleaf and convincing proofs, so that 
henceforth there can scarcely be a doubt of its actual existence. Such, 
however, I deem to be the effect of the proofs hère adduced. It is 
never proper to resort to any usage or custom to control or vary the 
positive stipulations of a written contract, nor, a fortiori, in order to 
contradict them. The Reeside, 20 Fed. Cas. No. 11,657; De Witt v. 
Berry, 134 U. S. 306, 312, 10 Sup. Ct. 536, 33 L. Ed. 896. 

But, while usage or c.ustom is never admissible to subvert settled 
ruies of law, nor to contradict, modify, or explain that which is plain 
and unambiguous in contracts, it nevertheless has a proper and well- 
settled office and function in trade, which is to ascertain and explain 
the meaning and intention of parties to contracts, whether written or 
paroi, where this cannot be done without the aid of extrinsic évidence. 
Such évidence is admissible on the theory that the parties knew of the 
custom or usage when they entered into contractual relations, and pre- 
sumably contracted with référence to it. Barnard v. Kellogg, 10 Wall. 
383, 19 L. Ed. 987; Robinson v. United States, 13 Wall. 363, 20 L. Ed. 
653. Hence it was said in Hostetter v. Park, 137 U. S. 30, 40, U Sup. 
Ct. 1, 4 (34 L. Ed. 568) : 

"It Is well settled that parties who contract on a subject-matter concern- 
ing which known usages prevail iiicorporate such uisages by implication into 
their agteements, if notliing Is said to the contrary." 

This case had its origin in an alleged déviation, the facts being, as 
found by the Circuit Court, from which the appeal was prosecuted, 
that the towboat Iron Mountain, having in tow several barges, among 
which was Ironsides No. 3, with partial cargo aboard, lëft Pittsburg, 
bound for New Orléans, and arrived safely at Mt. Vernon, Ind, At 
that point the towboat detached from her fleet Ironsides No. 3, and 
proceeded upstream to certain piles, where some corn was taken aboard. 
Erom there the barge was towed across the river, and took on corn at 
two landings on the Kentucky side; the second being what was known 
as Whitmoh's Landing. While backing out from Whitmon's Landing 
the barge sank, with total loss of cargo. The respondents justified 
their action in detaching the barge and proceeding to other points on 
the ground that it was in accordance with the usage and custom of 
trade and navigation on the Ohio and Mississippi rivers. The usage 
and custom being proven, this was sustained as a valid défense to the 
déviation alleged by the libel. 

The case of Marx v. National Steamship Co., 22 Fed. 680, is in- 
structive. The steamer Euphrate took a cargo at Marseilles for New 
York to be transshipped at London, "in and upon the steamship called 
the Canada, * * * and, failing shipment by said steamer, then 
by other steamer, or foUowing steamer of this line, for which the goods 
sball arrive in time." The Euphrate having arrived too late to meet 
the Canada, and there being no other ship of that line to arrive within 
22 days, the cargo was forwarded by a boat of another line, aboard 
which itiwas lost. It was shown at the trial that it was usual and cus- 
tomar}', when goods were received at London to be dispatched by a 
through bill of lading, to f orward them by steamer of some other line 
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in case the goods were likely to be detained upwards of a week beyond 
tlie next usual sailing day. Judge Brown, in construing thè bills of 
lading, did so in the light of the proven usage and custom obtaining at 
London, and held the respondent net liable. In the course of his opin- 
ion the learned judge has this to say : 

"In oonstruliis lilUs of lading, as in construing otlier commercial instru- 
ments, it is the rigKt, and ûuty of tlie court to look, not only to thè language 
employed, but to tlie suhjeet-matter, and to tlie surroundlng clrcumstanCes, in 
order to détermine the proper effect of the language used, by puttlng itself, so 
far as possible, in the place of the contracting parties. It has regard, there- 
fore,. to ail the preyaillng usagés and customs of business." 

Thèse two cases illustrate very well the true and legitimate applica- 
tion of usage and custom for the interpretatipn of contracts, and its 
pertinency for ascertaining and determining whether there has been a 
déviation in a ship's voyage. It is strongly asserted by the cottrt, in 
Constable v. National Steamship Co., 154 U. S. 51, 66, 14 Sup. Ct. 
1062, 1068 (38 L. Ed. 903) that: 

"If such déviation be a customary incident of the voyage, and according 
to the known usage of trade, it neither avoids a poliey of Insurance, nor sub- 
jects the carrier to the responsibility of an insurer." 

The court cites Oliver v. Maryland Ins. Co., 7 Cranch, 487, 3 L. Ed. 
414, Columbian Ins. Co. v. Catlett, 12 Wheat. 383, 6 L. Ed. 664, and 
Hostetter v. Park, supra, in support of the assertion. See, also, Eddy 
V. Northern S. S. Co., 79 Fed. 361, and The F. J. Luckenbach, 213 
Fed. 670, as to the application of proven usage and custom in the inter- 
prétation of policies of marine insurance and charter parties. 

[2] Now, it is urged with strong emphasis that the bills of lading 
in the instant case are susceptible of clear construction without resort 
to the alleged usage and custom respecting dry-docking at Hong Kong, 
and that, if the ship desired the privilège of going intO dry dock with 
cargo on board, it should hâve had an express stipulation to that efifect. 
The bills of lading read : 

"Shipped * * * on board the steamer • ♦ * now lylng in the 
port of Calcutta and bound for Hong Kong, to be there delivered to the 
agents of the Portland & Asiutic Steamship Company, to be by them trans- 
shipped to the or other of that company's steamers bound for Port- 
land, Or., * * * and being marked as per margln to be carried upon sald 
steamer (with leave to tow and assist vessels in distress ; to sail with or 
without pilots; to transship to any other steamers; to warehouse or lighter 
from steamer to steamer, and from steamer to shore; and with liberty to call 
at any port or ports in or out of the customary route in any order), unto the 
port of Portland, Oregon (acts of God * « * excepted)." 

The wording takes no account of dry-docking at the port of Hong 
Kong, and from the reading it would seem that nothing is left for con- 
struction, especially as to the point in controversy. But when we come 
to consider that there is no déviation, if account is taken of the usage 
and custom, by placing vessels with partial cargoes in dry dock at that 
port, we realize that it was not essential that the bills of lading make 
note of the custom, by way of an exception, in order to permit the dry- 
docking to be done. The custom allowed it to be done, and it was 
only necessary to name the ports of beginning and destination of the 
voyage and the gênerai route to be pursued. In view of the custom, in 
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so going into dry dock, there was no déviation. Such was the conclu- 
sion reached in the case of Hostetter v. Park, supra, where the barge 
was detached at Mt. Vernon f rom other barges in tow and taken across 
the Ohio river to take on cargo on that side; also in the case of Marx 
V. National Steamship Co., supra, where the cargo was shipped from 
London on a vessel of another line than that designated in the bills of 
lading. The things donc were in pursuance of a custom and usage, 
and therefore did not constitute a déviation. Whether it be said that 
the usage and custom are to be read into the bills of lading, or that 
such contracts are to be construed with référence thereto, makes but 
little différence. The real condition was, in view of the custom, a thing 
with relation to which the parties contracted, that the voyage antici- 
pated, if convenient, the dry-docking of the steamship Indrapura be- 
fote proceeding on her journey hence from Hong Kong to Portland, 
Or. As to this, the parties must be considered to have been in accord, 
and it was not necessary to write it into the contract, because they con- 
tracted with référence to its existence. So it is there was rio déviation 
by observing and pursuing the custom. 

Some question is raised as to whether the voyage had been bègun 
when the ship was put into dry dock. But the cargo was on its way to 
Portland, and had been on its way since its shipment at Calcutta ; and 
as to the cargo, there would have been a déviation by placing the ship 
in dry dock with it aboard, had it not been for the custom allowing and 
permitting such a thing to be done at Hong Kong while on its voyage 
to destination. 

Another question is made that the custom and usage was not gênerai, 
and hence not binding on the shipper. As I construe the matter, the 
custom was gênerai as to the port of Hong Kong — everybody observed 
it, ail ships with partial cargo on board were at liberty to take dry dock 
in pursuance of it without incurring the irregularity of a déviation, 
and hence ail persons shipping through the port were bound to take 
note of its existence. The custom was therefore binding on the shipper 
as well as the carrier, and this whether the shipper lived at the port or 
at some foreign port. See Marx v. National Steamship Co., supra. 

[3] The Portland & Asiatic Steamship Company has interposed a 
cross-libel, whereby it seeks to recover from the British & Foreign 
Marine Insurance Company Insurance on the freight for carriage of 
the goods lost. The considérations touching the alleged déviation are 
as applicable hère in favor of the assured, if not with stronger persua- 
sion, as they were to the shipper in the main case. The amount of loss 
under the policy was $1,225.80. 

The decree of the court will therefore be that the libelant take noth- 
ing by its'libel, and that the Portland & Asiatic Steamship Cortipany 
recover from the British & Foreign Marine Insurance Company the 
sum of $1,225.80, and interest thereon at 6 per cent, per annum frohi 
July 25, 1903, the date of the final adjustment of général average and 
the apportionment of the proceeds of the cargo. 
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In re KEICHENBURG. 
(District Court. M. D. Pennsylvania. January 29, 191T.) 

1. Alieks <s=362 — Natuhalization — Conti;suous Résidence — Tempobart Ab- 

sence. 

Tlint an alien, after establishing a résidence in the country, is tem- 
porarily absent on business trips as a travellng salesman, does not pre- 
vent his résidence being eoiitlnucus, necessary, under Act June 29. 1906, 
c. 3592, § 4, subd. 4, 34 Stat. 598 (Comp. St. 1913, § 4352), for naturallzatlon. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 123-125; Dec. 
Dig. ®=>62.] 

2. Aliens <®=>68 — Naturalization — Witnesses. 

The linowledge of witnesses to show continuous résidence In the country 
for five years of an appllcant for naturallssatlon, need be only appro- 
priate to the possibllitles of the case, and it Is enough that they usually 
saw him on his return from business trips abroad, and ofteii whlle at 
home vvlth his famlly, and eorresponded wlth him, and vlslted and had 
Personal knowledge of his llfe and habits during ail the perlod. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. <S=68.] 

In the matter of the appHcation of Frank Reichenburg for admis- 
sion to United States citizenship. Certificate allowed. 

Paul G. Smith, of Harrisburg, Pa., for applicant. 

Thos. B. Shoemaker, of Philadelphia, Pa., for the United States. 

WITMER, District Judge. The applicant, Frank Reichenburg, a 
native of Germany, came to the United States from Mexico March 23, 
1903, and resided for a time at Chattanooga, Tenn. Afterwards he 
came to York, Pa., and, residing there for a short interval, he came to 
Harrisburg. In his testimony he says : 

"I Uved in Harrisburg, Pa., and made that city my home from the spring 
of 1904 to July, 1907 ; then I moved to Philadelphia, rentlng a house and llv- 
ing at Kfty-Seventh street and Whltby avenue untll January, 1910; then 
I changed my résidence to No. 436 North street, Harrisburg, Pa., which ctty 
has been my résidence and home ever slnce. At the présent tlme I am living 
wlth my wlfe ànd two children at 1352 State street." 

The applicant has, during ail of this time, until recently, been in the 
«mploy of the Fredbrenner Lumber Company, of Cincinnati, Ohio, 
vvith offices at Alexandria, La., as traveling salesman, selling lumber 
in the United States and Europe. Concerning his travels, he says : 

"In December, 1907, I was sent abroad by my firm to sell lumber in Europe. 
I returned from sald business trlp on or about April, 190.S. From Aprll, 
1908, until December, 1912, at various times I was sent by my firm on business 
trips to Europe, always returnlng to my légal résidence m America after my 
business In Europe was completed. From December, 1912, untll April, 1913, 
I was traveling for my employers in the United States. On or about Aprll 
1, 1913, I was sent by my firm to Europe on a business trlp. On or about 
Oetober, 1914, having flnished my business in Europe, and belng In Paris, 
France, I endeavored to get passage home, but on aecount of the outbreak. 
of the Etiroi)ean war the French authorltles would not allow me to sali. 
Although maklng every effort to get back, and calUng upon the United States 

â=îFor other cases see same toplo & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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Ambassador for tlie purpose of securlng permission to oome home, It was 
not imtll on or atiout June 16, 1915, that I was aljle to get back to the United 

States." 

Since then hé has been away f rom Harrisburg at short intervais. 
The two witnesses produced by the appHcant testified that they hâve 
known him for more than nine years ; that they were personal friends 
of the appHcant and his wife ; that they visited and saw each other 
frequently; that applicant's wife taiight Prench to the children of one 
of the witnesses, Mr. Kitner ; that the other witness, Mrs. Hardy, lived 
in the same house with the appHcant and wife for over fîve years ; that 
they saw or talked to appHcant every time he came from his business 
trips. Thèse witnesses also corroborated appHcant as to the facts of 
his résidence, and further testified as to his good moral character and 
àttachment to the principles of the Constitution. 

The OfRcer of the Naturalization Bureau opposes the granting of the 
citizenship on the ground that under the statute applicable thereto : 

"The appHcant has not established a résidence for naturalization purposes, 
and that the witnesses produced by the applicaut do not satisfy the statute 
as to facts of résidence." 

The moral character and other necessary qualifications of the appH- 
cant are not disputed. 

[1] The statute provides that: 

"It shall be made to a[)pear to the satisfaction of the court admittlng any alien 
to citizenship that immediately precedlng the date of his application he has 
reslded continuously wlthin the United States five years at least, and withlii 
the State or Territory where such court is at the tiuie held one year at least." 
Comp. St. 1913, § 4352. 

The matter in dispute hère has to do with the character of the 
applicant's résidence in the United States, whether under the facts as 
developed by his witnesses and his own testimony, coupled with his 
conduct under the circumstances of his employment during the five 
years preceding his application, he has resided continuously within the 
United States five years at least. 

As contended by the government, it may be conceded that résidence 
does not always dépend upon the party's expressed intention, yet it 
will not be gainsaid that it largely dépends upon such, and as gathered 
from his acts and demeanor, attending his abiding in whatever place 
that may be. "The transient visit of a person for a time at a place 
does not make him a résident while there ; something more is necessary 
to entitle him to that character. There must be settled, fixed abode, 
an intention to remain permanently at least for a time, for business or 
other purposes, to constitute a résidence within the légal meaning of 
that term. Penfield v. Chesapeake Co., 134 U. S. 357, 10 Sup. Ct.'566, 
33 L. Ed. 940. 

That the appHcant had a résidence hère under the showing made is 
easily determined in his favor, but was such résidence continuons, or 
was it interrupted by his going away on his employer's business to 
Europe.'' Nbvv, if the matter of résidence cannot be predicated on a 
transient visit, or anything short of settled, fixed abode, an intention to 
rem.ain permanently, surely by the same principle it cannot be lost to 
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him who goes abroad, like the appHcant went on the business of his 
employer, returning from time to time as his business was transacted 
and his mission was concluded. Judged by whatever standard that 
may be applied, the only logical conclusion to be drawn for the conduct 
of the appHcant, as disclosed by the record in this case, is that he re- 
sided continuously within the United States within the nieaning of the 
statute. 

Courts hâve repeatedly construed the meaning of the term "resided 
continuously" and hâve uniformly held that the term is not used literal- 
ly as requiring the applicant to remain at ail times physically within 
the jurisdiction, but that the term applies to changes of "domicile" 
only. Thus, in Re Schneider (C. C.) 164 Fed. 335, 336, Ward, J., said : 

"The Word 'continuously,' which is not found in the act of 1802, cannot be 
construed llterally; else a résident of New York would lose his riglit if he 
paid a visit to Europe at any time during the first four years of his résidence, 
or spent a day in Jersey City within the year immediately preceding tlie day 
of flling his pétition. The use of the word may be to prevent any intermediate 
change of domicile during the five years. If Oongress had meant that the 
alien must reuiain actually within the terrltory of the United States uninter- 
ruptedly during the iive years, it would hâve used language like that of Act 
March 3, 1813, e. 42, § 12, 2 Stat. 811 [Comp. St. 1913, § 4360] : 'For the con- 
tlnued term of five years next preceding his admission as aforesaid hâve re- 
sided within the United States without being at any time during the said 
five years out of the territory of the United States.' " 

The same construction is quoted with approval and foUowed in 
United States v. Rockteschell, 208 Fed. 530, 125 C. C. A. 532. In 
both the Schneider and the Rockteschell Cases the question was wheth- 
er a sailor, after acquiring a résidence or domicile in this country, 
abandoned the same by following his occupation and going to sea, or 
whether he still "resided continuously," within the meaning of the act, 
at his old domicile, although absent practically the whole of the five- 
year period on voyages. 

In the Schneider Case the applicant arrived at New York from Liv- 
erpool on November 1, 1902, and took up his résidence there. Subse- 
quently he enlisted in the Navy, and while in said service took out his 
first papers December 26, 1905. He filed his pétition for a certificate 
of citizenship June 3, 1908. He produced an honorable discharge for 
four years' service in the Navy. During this space of four years he 
was only home several times for brief periods on shore leave. 

In the Rockteschell Case, which was a question of cancellation of 
certificate, the respondent only returned to his domicile at irregular in- 
tervais and for comparatively short periods of time. Hère the court, 
after following the same line of reasoning as in the Schneider Case, 
further on page 533 of 208 Fed. (125 C. C. A. 332) said: 

"To establlsh a résidence there must doubtless be a concurrence of act and 
intent ; but, when once established, temporary absences from time to time, 
unaccompanied by an intent to abandon or change the résidence, do not op- 
erate to interrupt the continulty thereof. There is nothing in the naturaliza- 
tion act, other than the phrase itself, 'has resided continuously within the 
United States,' to indicate a purpose upon the part of Congress to require 
continuons physical présence, and in the practical administration of the law 
such a construction would entail conseQuences harsh in the extrême. Within 
reasonable limits, therefore, It is a question of fact, to be determined in the 
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llght of ail the attendant circumstances of each particular case, whether the 
continuity of résidence has been broken by temporary absences." 

Among other cases cited by counsel for the applicant, the following 
are in support of the conclusion reached: In re Timourian (D. C.) 225 
Fed. 570; In re Deans (D. C.) 208 Fed. 1018; United States v. Cantini 
(D. C.) 199 Fed. 857; In re Cantini, 212 Fed. 925, 129 C C. A. 445. 

[2] As to the sufficiency of the witnesses produced by the applicant 
it may be said that their knowledge need only be appropriate to the 
possibilities of the case. Both witnesses hâve testified that they usual- 
ly saw the applicant upon his retum from his trips abroad, and often 
while at home with his wif e and f amily ; that they corresponded with 
him, visited, and had personal knowledge of his life and habits during 
ail of the five year period. This is ail that, under the circumstances of 
the case, should be required and more could hardly be expected. In 
the Schneider Case, supra, where the applicant was absent the greater 
part of the five-year period, returning very seldom, and then only for a 
short period of time on leave of absence, the court said : 

"It eannot be that the witnesses niust see the applicant every day and every 
minute of every day for five years. Thelr knowledge must be appropriate to 
the appllcant'9 employment. In the case of a sailor, If they know that he 
llved hère before he went to sea, while at sea returned from time to time at 
the termlnatlon of his voyages, and corresponded with him, they know ail 
that in the nature of his employment a sailor can supply." 

The objections raised against the application are overruled, and, the 
certificate of citizenship is allpwed. 



In re SPENGLEB. 
(District Court, S. D. lowa, Davenport Division. December 20, 1916.) 

1. BAMKjauPTCî iS=»91(2) — Involuntary Pboceedings — Indebtedness. 

In 1914 the alleged bankrupt and another entered into contracts by 
which they agreed to clear and pitt into crop 80 acres on each of a num- 
ber of intended homesteads in Utah. The contracts provided that the 
work should be started as soon "as the weather permits," and that 40 
acres on each tract should be put under cultivation by January 1, 1916. 
When the pétition was filed on December 11, 1915, nothing had been 
done to eomply with the contracts, nor at the time of the hearing several 
months later. The bankrupt and his associâtes had recelved payments 
on the contracts in excess of $4,000. Held, that the facts were sufficient 
to show a breach of the coptracts, and that the bankrupt o'jved provable 
debts thereon exceeding the statutory requirement. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 138 ; Dec. 
Dig. <s=>91(2)..1 

2. BANiiBUPTcy ®=568 — Peesons Wito may be Actudged Bankrupt — Persons 

"CiiiEiXY Engaged in Farming. 

A man who cultivâtes "about two acres" of ground, and has 35 bnshels 
of corn, 1 horse, 4 head of cattle, and a few dollars' worth of Implements, 
but who has varions outside Interests, is not "chiefly engaged in farming," 
wlthin the meaning of Bankr. Act July 1, 1898, c. 541, 30 Stat. 544. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. |§ 18, 86, 87 ; 
Dec. Dig. <g=es.] 

@=3For other casas see same toplc & K£Y~NUMBER in ail Key-Numbered Oigests & Indexe* 
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In Bankruptcy. In the matter of William Spengler, bankrupt. On 
irivoluntary pétition, and exceptions to report of spécial master there- 
on. Exceptions overruled, and order of adjudication. 

Wm. HoerscVi, of Davenport, lowa, and R. W. Olmsted, of Rock 
Island, m., for bankrupt. 

Isaac Petersberger, of Davenport, lowa, and Albert Huber, of Rock 
Island, 111., for creditors. 

WADE, District Judge. The pétition by creditors, alleging insol- 
vency and acts of bankruptcy, was filed December 11, 1915. The 
answer of the alleged bankrupt was filed December 27, 1915. Noth- 
ing further was done in the matter until February 5, 1916, when it 
was referred to Spécial Master Williamson, for whom, on March 30, 
1916, F. A. Cooper was substituted, and the case came on for hear- 
ing before the spécial master, May 22, 1916. Report of spécial mas- 
ter was filed June 23, 1916, and thereafter exceptions were filed 
thereto, and argued before the court. I hâve reviewed the évidence 
fully with référence to the following questions : (1) Provable debts. 
(2) Insolvency. (3) Whether Spengler was chiefly engaged in farm- 
ing. (4) Acts of bankruptcy. 

[1] First. It appears from the record that in 1914 parties with 
whom Spengler was in some relation associated, by advertising and 
other ways, induced some 14 people to enter into contracts to pay 
$125 each for the location of homesteads in Utah, and 13 of thèse 
persons, as I understand the record, entered into a contract with 
Spengler & Crawford, by which they obligated themselves "to clear 
off, plow, and seed to wheat 80 acres of land," which it was con- 
templated would be part of the homestead located as aforesaid. It 
was specifically provided that 40 acres "shall be cleared oflf, and 
shall be under cultivation on or before January 1, 1916; 40 acres 
more on or before January 1, 1917," and it was specifically provided 
that "second party shall start the improvement of the above said 
land as soon as the weather permits in San Juan county, and com- 
plète it as soon as possible." L,ater Crawford went into bankruptcy. 
Spengler wrote the parties that he would carry out the contracts, 
but on December 11, 1915, nothing was done, and at the time of the 
hearing in May, 1916, nothing appears to hâve been done to in any 
manner carry out thèse obligations. Each of 13 persons paid thèse 
parties, as I understand it, $325 cash, and obligated themselves to 
exécute notes for $300 more. Whether the notes were actually exe- 
cuted, and, if so, what became of them in ail cases, does not spe- 
cifically appear; but it does appear that Spengler, or Spengler & 
Crawford, received $4,225 in cash, and it does appear that up to 
the time of the hearing nothing was given in return therefor. 

It is strenuously urged that the question of whether there was 
any liability for repayment of the money, or damages, must be 
determined with référence to the spécifie question as to whether the 
contract was "breached" on December 11, 1915; and it is earnestly 
contended that no such breach occurred at that time, because it is 
contended Spengler had until January Ist, 20 days later, in whicb 
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to coiiiply with the contracts; That this view is entîrely erroneous 
is clearly shown by the above quotations from the contracts. It is 
true that it spécifies that the 40 acres is to be cleared off and under 
cultivatipn on or before January 1, 1916; but it is also true that the 
contracts specifically provide that "second parties shall start the 
improvement of the above said land as soon as the weather permits 
in San Juan county, and complète the same as soon as possible." 
No contention is made that the weather did not permit the com- 
mencement of the improvement before December llth, and no one 
can seriously contend that within the 20 remaining days the 40 acres 
could hâve been plowed and put under cuhivation, and no one even 
prétends that there was any intention to do so, and from the facC 
that up to the time of the hearing, so far as the record shows, no 
steps were taken to in any manner comply with the contracts, it may 
be fairly inferred that Spengler did not hâve any intention on De- 
cember llth of attempting to comply with the contracts. 

It is true that the bankruptcy proceeding is pointed out as an ob- 
stacle, but it does not appear that his property was taken out of his 
hands, or that any obstacle was placed in the way of the perform- 
ance of thèse contracts, if Spengler seriously intended to perform 
them, and the delay in bringing the matter to trial does not indicate 
any purpose upon the part of Spengler to attempt the performance 
of thèse contracts ; in fact, my recollection is that the appointment 
of the spécial master was upon my own motion, and not upon any 
request by the parties. Of course, to furnish the foundation for 
a claira for breach of contract, the breach must hâve occurred prior 
to December 11, 1915; but évidence as to subséquent acts and con- 
duct is admissible to détermine whether or not there had at that time 
been a breach, and under ail the circumstances, if at that time Speng- 
ler had no intention of carrying out the contracts, there could be no 
question but what there was a breach. In fact, in view of the re- 
quirement that work should commence as soon as the weather would 
permit, there can be no question but what there was a breach, re- 
gardless of his then intention. There being a breach, the parties 
who paid the $4,225 certainly had claims which they would hâve a 
right to assert in court. The court cannot always détermine spe- 
cificially the absolute liability upon a pétition in bankruptcy. That 
matter cannot be adjudicated as to ail the parties; but I hold that, 
under the facts in this case, Spengler was owing provable debts, 
within the meaning of the law, in excess of the statutory requirement. 

Second. As to solvency, the testimony of Spengler is extremely 
unsatisfactory. The promissory notes and obligations are apparently 
of small value; at least, there is no compétent proof of the solvency 
of the parties owing them, and in some cases the alleged bankrupt 
does not even know where they live. Upon the évidence before the 
court, no broker or bank would pay for thèse notes and obligations, 
in my judgment, to exceed 10 cents on the dollar. They appear 
like a lot of "odds and ends," and the financial condition of 
Spengler during the past couple of years leads me to believe that, if 
thèse notes were collectible by légal process, most of them would 
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have been enforced before this time. The balance ofthe assets, 
consisting of machinery and interest in some Minnesota or Wis-. 
consin land, is ail g£ doubtful value; Every lawyer. knows wHat 
secondhand machinery willbring at a cash sale, and .the testimony 
as to values of Wisconsin and Minnesota lands referred to is^ 
entirèly unsatisfactory. Ail of the assets are of such uncertain 
value, scattered in so many places, and mixed up with so many élé- 
ments of incumbrance, that I have. no hésitation in saying that 
Spengler has failed to prove that he was sdlvent. 

[2] Third. Wâs Spengler •(■hiefly éngaged in farming? In view 
of the extended interests anfd propertyrights claimed to be owned by 
Spengler,' and in view of his vdrious activities, nianifested by the facts 
and circumstanCes more than by the direct évidence, I cannot hold 
that Spengler was ëngaged chiefly in farming. Upon his own testi- 
mony, as to the amount derived from his "farm" and. his garden, 
and fruit and eggs, and everything €lse, it must be apparent that hé 
could riot pay running expensfes from his incomé from those sources. 
Spengler could be more properly designated as a "gardner." A man, 
cannot be properly claSsed as a farmer who "farms about two acres," 
who'had about 35 btushels of corn, one horse, a cultivator wdrth $5, 
a plow worth $8, two cows, and two heifers; a man cannot be prop- 
erly classed as a farmer who buys hogs, buyS the feed for them, and 
sells them. A man is not a farmer who dépends upon small amounts 
derived from eggs, fruit, and vegetaBles. "The Word 'farming' and 
the words 'tillage of the soil' mean thesame thing." Hart Parr 
Co. V. Barkley et al., 23li Fed. 913, 146 C. C. A. 109. A man who 
"tills" but two or three acres, and' has a small pasture, is not én- 
gaged in tillage of the soil, nor in farming, within the ordinary mean- 
ing of the term. . ; 

The purpose of • the statute must be considered. A man 's outside 
activities must be considered. Congress did not have the intention 
of excluding from the statute such- ■ persons as engage in gênerai 
business aside from farming, and it is apparent, from the notes owned 
by Spengler, the property owned by him, and the interests Which he 
had, scattered as they were, that thèse outside interests must have 
engaged more of his attention than did farming. It is not a question 
of how much time a man-puts in "farming"; that is only one élé- 
ment. The question of his interests and his activities, and the things 
that engage his attention, is what makes the distinction; 

Fourth. As to the acts of bankruptcy I have no doubt. The ex- 
planation of Spengler that he -Vvanted to "prôtect" his wife can have 
no meaning than that she should have iînancial protection, or prop- 
erty protection, in case financial trouble should come. He disposed 
of the things which he owned, having substantial value and known 
location, at a time when he had assumed grave obligations to peti- 
tioners and others. It strikes me that Spengler realized that compli- 
cations and obligations might arise which would involve him in 
financial troubles with thèse people, and that he was providing "pro- 
tection" for himself and family, and however commendable thrs 
238 F.— 55 
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spirit maybë from a standpoint of family obligations, it is contrary 
to well settled rules of law. 

Finally. This whole case impreSses me with the feeling that it is 
a case which calls for the interposition of the relief proyided for in 
the bankruptcy statutés. Hère are a lot of people who hâve been led 
to invest their money in an enterprise .which has f ailed, and for the 
failure of which Spengler mây be largely responsible in damages. 
The assets owned by Spengler are of such a nature that the a,ppoint- 
ment of a trustée in bankruptcy cannot seriously aflfect their value, 
nor can such proceeding seriously interfère with Spengler's activities. 
If the notes are collectible, it will be to his advantage to hâve them 
coUected. The machinery, : upon which he places such great value, 
will not lose any of that value by being taken in charge by a trustée, 
and so far as the use of the machinery is concerned, pending the 
question of adjudication of liabilities, the trustée will be under or- 
ders of the court, and arrangements can certainly be perfected by 
which Spengler can hâve the use of the machinery on proper terms 
and proper security. There will be ' no sacrifice of anything ; in 
fact, if Spengler is sol vent,: as heclaims, and the property is of the 
value claimed, hê will hâve no difficulty in furnishing to the trustée 
such : security as will satisfy ail creditors, and arrangements cer- 
tainly can be made for his possession of his assets. Ail that bank- 
ruptcy will mean is that his .assets will be conserved for his bene- 
fit, as well as for the benefit of creditors, and the trustée appointed 
will perform no acts which will in any manner deprive the bankrupt 
of a dollar that he owns, unless the sâme is neçessary. 

The daims against Spengler ;WiH h.ave to be liquidated, and the 
manner of Hquidation, if it cannot be agreed upon, will be hereafter 
determined. This adjudication does not détermine the invalidity 
of the transfers of the real estate, except for bankruptcy purposes, 
because the proper parties are not bef ore the court. A square deal 
to everybody, in my judgment, warrants this proceeding; without 
it, by the time thèse various claimants can hâve their claims reduced 
to judgment, no one can tell where thèse assets will be, or what they 
will be worth, and common justice requires that they shall be held 
pending the détermination of the rightg of ail the parties. 

Record entry : And now, on this 20th day of December, 1916, the 
above-entitled cause having been heretof ore tried and submitted, the 
court, being now fuUy advised, finds that William Spengler should 
be, and he is, hereby declared a bankrupt, as prayed, and the case is' 
referred to F. A. Cooper, référée, for further proceedings under 
the law. To which William Spengler excepts. 
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FERRY V. TROY LAUNDRY GO. et al. 

(District Court, D. Oregon. Jànuary 2, 1917.) 

No. 7106. 

1. Divorce ©=327 — Foeeign Divobce — Decbee — Full Faith and Cbedit. 

A decree of divorce rendered l)y a territorial court in a suit l>etween 
nonresidents, wlien tlie territorial statute permitted only résidents to 
sue, was a nullity. and not entitled to full faith and crédit under the 
fédéral Constitution (article 4, § 1). 

[Ed. Note. — For other cases, see Divorce, Cent. Dig. §§ 831-834; Dec. 
Dig. <®=327.] 

2. DOWEB <S=>50 KiGHTS OP WlFE ESTOPPEL. 

Where neitlier party to a divorce suit was a., résident of tlie territory in 
wliich it was instituted as required by the statutes thereof, but the wlfe, 
wlio was the original défendant, expressly admitted the allégation that 
her husband was a résident, and thereafter, in aeeordance with a stipula- 
tion which provided therefor and disposed of the property between the 
parties, filed a cross-complaint on which she was granted a divorce and 
executed deeds to the property in return for property valued at $50,000, 
she thereby estopped hersélf from attacking the validity of the divorce 
decree after the death of her former husband and claiming a dower in- 
terest in the property as against purchasers who had acquired title on the 
faith of the record as it had been constructed by her, especlally where 
her subséquent suit in the territory to set aside the divorce decree for 
fraud had been dismissed and the dismissal afflrined by the Suprême 
Court. 

[l'^d. Note. — For other oases, see Dower, Cent. Dig. § 99; Dec. Dig. 

<S=>50.] ,: 

3. EsTOPPEL iS:=552 — "Equitable Estoppel"^Reqtjisites. 

An "équitable estoppel" arises- whenever one by his acts, représenta- 
tions, or admissions, or by his silence vvhen he ought to speak, intentlon- 
ally or through culpnble négligence induces another to believe certain 
facts, and the other relies and acts thereon so as to be prejudiced if the 
former is permitted to deny the existence of that fact. 

[Ed. Note.— For other cases^ see Estoppel, Cent. Dig. §§121-125, 127; 
Dec. Dig. <Ê=>52. 

For other définitions, see Words and Phrases, First and Second Séries, 
; Estoppel lu Fais.] , 

In Equity. Suit for admeasiirement of dower by Evelyn P. Ferry 
against the Troy Laundry Company, an Oregon corporation, and the 
Hibernia Savings & Loan Society, a California corporation. On mo- 
.^ion to strike the further and separate answers. Motion granted in 
part and denied in part. 

. James G. Wilson and George B. Guthrie, both of Portland, Or. 
(Rockwood & Haldane, of New York City, of counsel), for complain- 
ant. 

Fulton & Bowernian, of Portland, Or., for défendants. 

WOLVERTON, District Judge. This is a suit for admeasurement 
of dower, the complainant claiming, in pursuance of the statute of 
Oregon, an undivided one-half interest during her natural lif e in 
and to the north half of block 8 of East Portland, in Multnomah 

©ssFor other cases see eame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexei 
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county, State of Oregon. Jurisdiction of this court is based upon two 
grounds, namely, diversify of citizensHip ai!id a fédéral question where- 
by, it is alleged, is drawn in question the full faith and crédit clause 
of the fédéral Constitution. The défendants hâve answered, setting 
up that, in a suit for divorce , originally commenced in the district 
court of the Second judicial district of Washington Territory, by 
Clinton P. Ferry against the complainant herein (défendant therein), 
the said défendant by cross-complaint procured a decree of divorce 
against the said Clinton P. Ferry,, in "which their property rights 
were adjusted in pursuance of a stipulation oi the parties, and there 
was an exchange of deéds for further assurance; that thereafter, 
to virit, about October 2, 1893, the complainant herein instituted anoth- 
er suit, in the superior court of the statë of Washington, in and for 
Pierce county, against Clinton P. Ferry, the purpose being to set 
aside and annul the decree of divorce and the conséquent adjust- 
ment thereby of the property rights of the parties, on the grounds: 
First, that the court rendering the decree was without jurisdiction 
of the parties, neither of whom was, at the time, domiciled in the 
territory of Washington; and, second, that Clinton P. Ferry was 
guilty of fraud in concealing from complainant a large quantity of 
his property, thereby inducing her to enter into the stipulation for 
a division of their property and to exécute on her part the deed for 
further assurance, whereby she àttempted to convey to Clinton P. 
Ferry the property in question with other realty; that the cause was, 
on demurrer to the.bill, decided against her; and that an appeal 
from the decree thus rendered was taken to the Suprême Court of 
the State, and there afiSrmed. 

The facts upon which this latter cause was based are succinctly set 
forth by the Suprême Court (Ferry v. Ferry, 9 Wash. 239, 37 Pac. 
431), and it is unnecessary that I restate them in full hère. Some of 
them will be ref erred to later. 

The answer further shows that, at the suit of Clinton P. Ferry, no- 
tices of lis pendens filed in the counties in Oregon, Wherein Ferry was 
possessed of real property, were canceled. 

It is claimed for this record, and the participation therein of the 
complainant, that it is both a bar ^nd an estoppel to her prosecution 
of the présent suit. The first further and separate answer sets up 
the bar and the second the estoppel. The answers are challenged 
by a motion to strike. 

The question presented by the first further and separate answer 
is whether the decree of divorce rendered by the Washington territori- 
al court is entitlèd to full faith and crédit in Oregon. The complain- 
ant insists that it is not, by reason of the fact, which may be con- 
ceded, that neither of.the parties was, at the time of the commence- 
ment of the suit, nor at the date of the entry of the decree, domiciled 
in the territory of Washington, and he^ice that the court was with- 
out jurisdiction to entertairt tfie cause. 

[1] By the statute of the territory as' it existed àt that time, any 
person who bad been a résident of the territory for one year was 
entitlèd to sue for annulment, by decree ôf divorce, of his or her 
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marriage relation, in any county where he or she might réside. Sec- 
tion 2002, Washington Code for 1881 and 1883 (citation is from plain- 
titï's brief). Under such a statute, neither the plaintiff nor the de- 
fendant in that suit was entitled to sue in the territory for divorce. 
Not being so entitled to sue, it is settled by the adjudications of the 
United States Suprême Court that the decree was a nullity, and not 
entitled to full faith and crédit in another state or territory under the 
full faith and crédit clause of the Constitution, and hence the decree 
is not a bar to the complainant's présent action hère. Atherton v. 
Atherton, 181 U. S. 155, 21 Sup. Ct. 544, 45 L. Ed. 794; Andrews 
V. Andrews, 188 U. S. 14, 23 Sup. Ct. 237, 47 L. Ed. 366. 

Complainant also insists that the proceedings in the Washington 
territorial and state courts cannot operate as an estoppel, because she 
had no right to claim dower until her husband's death, which occurred 
July 31, 1909, and the statute of limitations, which is 10 years in this 
state, has not yet run. 

[2] Clinton P. Ferry conveyed to Phillip Buehner December 15, 
1897, and Buehner and wife to the Troy Laundry Company about 
January 1, 1899. The défendant Hibernia Savings & Loan Society 
acquired by mortgage whatever right it has in the premises from the 
Troy Laundry Company about May 31, 1913. 

It will be noticed, from the statement of the case of Ferry v. Ferry 
in the Washington State Suprême Court, that after the hu.sband had 
instituted suit for divorce in the territorial court, complainant here- 
in appeared, and, after negotiations between the parties, they en- 
tered into a stipulation, bearing date October 5, 1889, by the terms 
of which it was agreed that plaintiff should amend his complaint, 
modifying the charges against défendant, and that défendant should 
file a cross-complaint against plaintiff, alleging as cause for divorce 
"mild grounds to be agreed upon by counsel for both parties," and 
that the property questions should be settled by a complète scheme 
then specifîcally set out and adopted. It was further agreed that the 
parties should exécute and deliver mutual deeds for the further as- 
surance of title. Thèse deeds were executed and placed in escrow 
October 15, 1889, and the decree of divorce was granted on the 21st 
of the same month, when the deeds were delivered to the grantees, 
respectively. The Suprême Court says, "The terms of the stipula- 
tion were carried out literally." Complainant received from Ferry 
property of the estimated value of $34,000, $10,000 in money and 
$6,000 in installments for support of the minor child. The court 
examined with great care the allégations of fraud relied upon for 
annulling the decree, and declared that the défendant was not entitled 
to relief, either for want of jurisdiction in the territorial court to ren- 
der the decree, or on account of any fraud perpetrated by the plain- 
tiff respecting his property holdings. The lis pcndens was subsequent- 
ly canceled by decree of the court, and the complainant has never 
since, so far as the record shows, asserted or claimed that she was 
still the lawful wife of Clinton P. Ferry until this suit was instituted. 

Is the complainant estopped by this record, and her acts in con- 
nection with it, from now controverting title to thèse premises in the 
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défendants? The answer, upon principle and prompted by the clear- 
est dictâtes of justice and right, should be in the affirmative. What 
the complainant has done and permitted to be donc in connection 
with this record, and by which it was prompted and effectuated, ought 
to put the seal upon her lips to say aught against the sufficiency of 
the défendants' claim of title. Clinton P. Ferry in the divorce action 
alleged that he was, and for more than 1 year previous to the institu- 
tion of the same had been, a résident and inhabitant of the territory. 
In her answer, complainant specifically admitted this allégation. 
Thereupon she entered into the stipulation for an accommodation of 
the property rights, in connection with which she executed her deed 
for further^ assurance, which describes, among other lands, the prem- 
ises in dispiate. Thereupon the divorce was granted her against 
her husband in accordance with the prayer of her cross-complaint, 
and she received property from him amounting to $50,000, including 
the $6,000 for the support of the minor child. The deed was deliv- 
ered to her, husband, and was recorded in Oregon in the county in 
which the land in dispute lies. Thus was consummated a record, 
fair and clear upon its face, and one upon which one dealing with the 
title in Ferry had a right to rely, and so consummated through the 
acts and connivance of complainant, 

[3] The record, with the açts and conduct of complainant in con- 
nection with it prompting its consummation, présents ail the insignia 
of an équitable estoppel, or an estoppel in pais against complainant, 
and especially in favor of the défendants as it respects the title to 
the premises in dispute. The défendants were in privity with Clinton 
P. Ferry. They purchased, relying upon the record, and it goes with- 
out saying that they were induced so to do by reason of complainant's 
acts in so constructing the record as to show a clear title in Ferry, 
and one which upon its face he had good right to. convey in fee simple 
to whomsoever he chose, free and clear of any inchoate right of dow- 
er whatsoever in complainant. An équitable estoppel, or estoppel in 
pais — 

"arlses when one by his acts, représentations or admissions, or by his silence 
when he ought to speak put, intentionally or through culpable négligence In- 
duces another to believe certain facts to exist and such other lightfully re- 
lies and acts on such belief, so that he wlU be prejudiced If the former Is 
permitted to deny the existence of such facts. It consiats in holding for truth 
a représentation acted upon, when the person who made it, or his .privies, 
seek to deny Its trutb, and to deprive the party who has acted upon it of 
the beneflt obtained." 16 Cyc. 722-Î24. 

The doctrine has the support of adjudicated cases. Dickerson v. 
Colgrove, 100 U. S. 578, 25 L. Ed. 618; Leather Manufacturers' Bank 
v. Morgan, 117 U. S. 96, 6 Sup. Ct. 657, 29 L. Ed. 811. It is true 
that the doctrine will be allowed to shut out the truth only when 
necessafy to do justice, and never where it would itself operate as 
a fraud, or work injustice. ' But its application hère is manifestly 
calculated to promote the ends of justice, and without it such ends 
would be wholly and irretrievably thwarted. The attempt on the part 
of complainant to hâve annulled the decree of divorce which she 
herself secured resulted, in efïect, in having the same approved, and 
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then affirmed by the Suprême Court of Washington ; and the record 
was thus strengthened upon which défendants rely for their title. 

Nor do I perceive any inconsistency in the fact that complainant 
may be considered to be the lawful reHct of Clinton P. Ferry. She was 
instrumental in constructing the record, has received and appropriated 
the benefits derived through so doing, and has induced défendants and 
their predecessor to purchase and part with their considération upon 
the faith of that record. I hold, therefore, that complainant is pre- 
cluded by estoppel from prosecuting her présent suit. 

The motion should be sustained as to the first further and separate 
answer, and denied as to the second. 

The third further and separate answer proceeds upon the theory 
that complainant's claim of title is stale in equity. In this I do net 
concur. The motion to strike will therefore be sustained. 

The motion to strike'the remaining two further and separate an- 
swers will be denied. 



In re MIDTOWN CONTRACTING CO. 
(District Court, S. D. New York. December 26, 1916.) 

1. Bankeuptcy ©=5288(1) — Jurisdiction of Court — Summabt Proceedings. 

Where the rlght of a trustée to property in the possession of a third 
person dépends entirely upon a question of law, the court of bankruptcy 
has jurisdiction to détermine such right in a sunimary proceeding on pé- 
tition of the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 447; Dec. Dig. 
.®=2S8(1).] 

2. Bankruptcy ®=3l88(l) — Property Passing to Trustée— Materials of 

Bdildiko Contractor. 

A provision of a building oontract that in case of default on the part 
of the contractor the owner shall be entitled to retain and vise ail mate- 
rials brought on the ground by the contractor Is not enforceahle against 
the trustée in bankruptcy of the contractor as to materials not owned 
by him or even in existence at the tinie the contract was made. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 286-289, 291, 
293, 294; Dec. Dig. <&=>188(1).] 

In Bankruptcy. In the matter of the Midtown Contracting Com- 
pany, bankrupt. On review of order of référée. Reversed. 

David W. Kahn, of New York City, for the motion. 
Lamar Hardy, Corp. Counsel, of New York City (Joseph L. Pas- 
cal, of New York City, of counsel), opposed. 

MAYER, District Judge. This is the review of an order of the 
référée, made on December 15, 1916, denying the pétition of the trus- 
tée to require the board of éducation of the city of New York to turn 
over to him certain building materials and equipment brought on the 
grounds of the Evander Childs High School, in the borough of the 
Bronx, city of New York, by the bankrupt, or on its behalf, which 
materials and equipment remained on the said grounds on the date 

Ê=3For other cases see same toplc à KEY-NUMBKR in ail Key-Numbered Digests & ladexes 
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of the filing of the pétition in bankruptcy and the appointment of the 
présent trustée as recciver. , 

The sole grpund upon which the référée denied the trustee's péti- 
tion was that the matter was not one; within the summary jurisdiction 
of the court and that the trustée should pursue his remedy by way, of 
plenary action or suit. The facts are as follows ; 

[1] The board of éducation and the bankrupt entered into a con- 
tract on October 13, 1914, for the gênerai construction of the Evander 
Childs High School, in the borough of the Bronx, city of New York, 
for an estimated sum, and under this contract there was paid to the 
contracter in installments a certain part of this sum. Before the 
work called forby the contract was completed, the bankrupt defaulted 
thereunder. This contract contained, among others, the following 
clause or provision, known as "Q" : 

"(Q) If the work to be doue under this contract shall be abandoned by the 
contracter, or If this contract shall be assigned, or the work sublet by hiin, 
otherwise than is hereln speeifled, or if the contractor shall at any time re- 
fuse or neglect to supply a sufflcieucy of workuien and materials of the proper 
sklU and quallty, or shall fail in any respect to prosecute the work required 
by this contract with promptness and diligence, or shall omit to fulfill any 
provisions herein contained, or if at any time the superintendent of scbool 
buildings shall be of the opinion, and shall so certify in writing to the com- 
mittee on buildings, that the iierformance of the contract is unnecessarily or 
unreasonabiy delayed, or that the contractor is willfully violating any of the 
conditions or covenants of this contract or spécifications, or is executing the 
same in bad faith or not in aceordance with the terms thereof, or if the 
work be not fuUy completed withln the time nanied in the contract for its 
completion, the comniittee on buildings shall notify the contractor to discon- 
tinue ail worlv, or any part thereof, under this contract, by a written notice, 
signed on behalf of said conïmittee by its chairnian or acting chairman, to be 
served upon the contractor, either personally or by leaving said notice at lils 
place of résidence or business, or witli his agent in charge of the work, or 
with any employé found on the work, or by notice, letter, or other communica- 
tion addressed to the contractor deposited in a post-paid wrapper in any 
post-paid box regularly maintained by the post ottlce, and thereupon the con- 
tractor shall discontinue the work or >such part thereof, and the board of cdH' 
cation shall thereupon hâve the poivcr to contract for the completion of the 
contract in the manner prescrihed hy laiv, or to place such and so many pcr- 
sons as it map deem admsahlc, hy contract w otherwise, to work at and com- 
plète the work herein describcd, or such part thereof, and to use such mate- 
rials as he niay flnd upon the Une of the work and to procure other Materials 
for the completion, so as to fully exécute the same in every respect, and the 
cost and expense thereof at the reasonable market rates shall he a charge 
against the contractor, who shall pay to the party of the flrst part the excess 
thereof, if any, over and above tlie unpald balance of the amount to be paid 
under this contract ; and the contractor shall hâve no claim or demand to such 
unpaid balance, or by reason of the noupayment thereof to him, iand shall for- 
feit ail claim to any m'oneys retained; utid no molds, models, centers, scaffold- 
ittff, planks, horsos, derricks, tackle, implements, power plants, or building 
material of any Icind belmigimg to or used hy the contractor shall be removed 
so long as the swne 'may be icanted for the work. In case the contractor 
shall at any time, infche opinion of the superintendent, neglect to faithfully 
carry on and perform any portion of the worli required by this contract, 
whereby safety and proper construction may be endangered or which may 
not be subsequently reetifled, o-r whereby dam'age and injury may resuit to 
life and property, or either, theh, and in every such case, tlie superintendent 
shall hâve the right forthwlth and wlthout notice to the contractor to enter 
into and upon the work, and to make good any and ail imperfect work and 
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niaterinl and deficiencies arising by reason of such neglect; the expense and 
cost thoroof shall be a charge against the contractor to be deducted from any 
j)ayiiient or nioneys whleh may be due or subsequently heeome duc under this 
(.ontract; and the opinion and décision of the superintendent of school build- 
ings in ali instances which may arlse in the nianner aforesald shall be final, 
conclnsive, and blnding upon the contracter. But no action se taken hy the 
superintendent Of school buildings shall release the contractor from any and 
ail conséquences and damages which may hâve arisen, or may arlse, o\ying to 
such neglect, whether willful or by omission; and the contractor covenants 
and agrées to hold the party of the flrst part harmless against and from any 
and a)l suits at law and ail and every damages and loss whatsoever arising 
therefrom. Should the contracter fail to complète the contract, he shall for- 
feit ail claim for compensation." 

The procédure provided under the contract was conformed with, 
and appropriate resohitions were passed by the board of éducation, 
and due notices given, with the resuit that the board of éducation took 
possession of the materials upon the site of the work for the purposes 
provided for in the contract, and still has possession of the ntaterials 
and claims the right to use the same for the purposes provided in the 
clause Q. 

The pétition in bankruptcy was iiled on or about August 16, 1916, 
and a receiver appointed. Later there was an adjudication, and the 
receiver was selected as trustée. It was conceded before the référée, 
and is conceded hère, that the board of éducation took possession of 
the materials in controversy prior to the fîling of the pétition in bank- 
ruptcy. It was also conceded that none of the materials in contro- 
versy was brought on the high school grounds before the contract of 
October 13, 1914, was entered into, and that none of the said materi- 
als was in existence on the date of the making of the said contract. 

The trustée moved for an order restraining the board of éducation 
from interfering with the possession of the trustée, and this motion 
was denied on the ground that the board of éducation was amply 
solvent. The court pointed out that the trustée might sue in trover 
or might apply to the référée for a summary order. There was tiôth- 
ing in the court's brief mémorandum to indicate that a summary order 
was not the proper remedy, if the conceded facts justified. 

From what has been above outlined, it is apparent that there is no 
dispute of fact between the parties, and whether or not a summary 
order is the proper relief dépends solely upon whether the question 
involved is one of fact or one of law. The Circuit Court of Appeals 
for the Second Circuit has indicated clearly that the Yorkville Coal 
Company Case, 211 Fed. 619, 128 C. C. A. 570, does not apply where 
the sole question is one of law. Matter of R. & W. Skirf Co., 222 
Fed. 256, 138 C. C. A. 67. 

The principle of Matter of R. & W. Skirt Company, supra, has been 
recently reiterated in Alco Film Corporation v. Alco Film Service of 
Minnesota, 234 Fed. 55, afïirmed 234 Fed. 55, at page 58, — C. C. 

A. . I am of opinion, therefore, that the référée was clearly wrong 

in his déniai of the trustee's application, on the ground that there was 
not jurisdiction by way of summary proceeding. 

[2] This conclusion requires a considération On the merits of the 
question involved. This very clause Q was under considération in 
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Titusville Iron Co. v. City of New York, 207 N. Y. 203, 100 N. E. 806. 
Counsel for the board of éducation seeks to draw some distinctions 
between that case and the case at bar, but there is not any distinction 
requiring discussion, except as to time of possession; it appearing 
that in the Titusville Iron Co. Case the receiver in bankruptcy ob- 
tained possession first, while in the case at bar the board of éducation 
obtained possession first. 

I am unable to see that the date of possession makes any différence 
in principle where the cliattels were not in existence or in possession 
of the contractor at the time the contract was made. Chief Judge 
Cullen, in the Titusville Iron Company Case, discussed on principle 
the basic propositions as to title. He said : 

"At the time of the exécution of the contract Hillman had no title to the 
property, the subject of this stiit, nor does It appear even that the property 
was then In existence. Therefore he could create no lien thereon cognlzable 
at law, whèther by way of mortgage, pledge, or otherwlse. * * * Mort- 
gages or contracta pledging subsequently acqulred property, though vold at 
law, wlU nevertheless be enforced In equity as between nïortgagor and mort- 
gagee as agreements to give liens, and also as agalnst purchasers with notice. 
McCaffreJ' v. Woodln, 65 N. Y. 459 [22 Am. Rep. 644]; Kribbs v. Alford, 120 
N. Y. 519 [24 N. E. 811]. But it seetos settled law, at least in this state, that 
they will not be enforced as agalnst credltors. Rochester Distilling Co. v. 
Rasey, 142 N. Y. 570 [37 N. E. 632, 40 Am. St. Rep. 635] ; Zartman v. First 
Nat. Bank of Waterloo, 189 N. Y. 267 [82 N. E. 127, 12 L. R. A. (N. S.) 1083]." 

This opinion was concurred in by Judges Haight, Vann, and Willard 
Bartlett, and Judges Chase and Hiscock concurred in the resuit. I do 
not see how any other conclusion could hâve been arrived at after 
what the court had said in Zartman v. First Nat. Bank of Waterloo, 
189 N. Y. 267, 82 N. E. 127, 12 L. R. A. (N. S.) 1083. The opinion 
in the Titusville Iron Company Case so fully sums up the law and dis- 
cusses previous authorities that further comment in unnecessary: 

The order of the référée is therefore reversed, and the trustée is 
entitled to the summary order asked for by him. Submit order on one 
day's notice. 



In re WHITE. 
(District Court, N. D. California, First Division. January 23, 1917.) 

No. 8700. 

1, Bankkup;toy <S=>413(14)— Dischabge of Bankbupt— Opposition. 

Where, after notice of hearlng of trustee's pétition to oppose a bank- 
rupt's discharge, no créditer appeared to contest or authorlze such ac- 
tion, the référée had no authority to order the trustée to oppose the dis- 
charge. ; : 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <S=3413(%).] 

2. BANKEtfPTCT <S=>413(%)— Discharge or Bankrupt — Opposition — Con- 

STBXTOTiaN or Statute. 

The provision of Bankr. Act July l, 1898, c. 541, § 141), 30 Stat. 550, as 

. amended by Act June 25, 1910, c. 412, §. 6, 36 Stat. 839 (Comp. St. 1913, § 

9598), that trustée shall not object to bankrupt's discharge untU authorized 

^ssFor other cases aee aame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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"at a mepting of credltors called for that purpose," means authorization 

by the creditors, and the référée has no right to so authorize the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. <^=413(%).] 

3. Bankkuptcy <S=418(%) — Dischargb of Bankkupt. 

Under the Bankruptcy Act, a bankrupt is entitled to his discharge, 
unless the credltors, either singly or collectively, oppose it, and a mère 
volunteer may not oppose his discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. ig=»4l3(%).] 

4. Bankruptcy <&=>413(%) — Discharge of Bankkupt — Opposition. 

Where creditors had not authorized the trustée to oppose bankrupt's 
discharge, the bankrupt's objection to a hearing upon objections flled by 
the trustée by order of the référée should hâve been sustalned. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ®=5413(i4).] 

In Bankruptcy. In the matter of H. S. White, bankrupt. On appli- 
cation for discharge of bankrupt. Discharge granted. 

Wilder Wight, of Oakland, Cal., for bankrupt. 
Clarence A. Shuey and W. Dorn, both of San Francisco, Cal., for 
trustée. 

DOOLING, District Judge. The bankrupt regularly made appli- 
cation for his discharge. The trustée appeared and filed spécifications 
in opposition thereto. The matter was then ref erred to the référée to 
hear and report on the objections. He has reported, recommending 
that the objections be sustained and the discharge denied. Before the 
référée, and at ail proper times, the bankrupt has claimed that the 
spécifications should not be considered, for the reason that the trustée 
was never authorized, at a meeting of creditors called for that purpose, 
to interpose objections to his discharge. The facts as gathered from 
the ref eree's report are as foUows : 

On April 27, 1915, the référée sent out the following: 
"Notice to Creditors. 

"To the Creditors: Take notice, that William R. Pentz, trustée hereln, iias 
flled his second account, and that at the office of the undersigned, Room 202, 
U. S. Courthouse and Post OfHce Building, .San Francisco, Californla, on May 
7, 191ij, at 10 a. m., sald account will be exanilned and passed upon, and a 
dlvidend declared; and further take notice that sald trustée has filed hereln a 
pétition for an order authorizing him to oppose the discharge of said bank- 
rupt, whlch wUl be heard at the tlnie and place aforesald. 

"Dated Aprll 27, 1915. Armand B. Kreft, Référée in Bankruptcy." 

It does not appear that any creditors attended in response to this 
notice, the referee's report reciting only as f ollows : 

"At the tiine set for the hearing no creditor appeared in opposition to the 
making of the order authorizing the trustée to oppose discharge." 

[1, 2] The trustée was not authorized by the creditors to oppose the 
discharge, but was authorized by order of the référée only. The power 
to authorize an opposition to a discharge is not lodged with the référée, 
but with the creditors — "the parties in interest." The language of the 
statute (Act July 1, 1898, c. 541, § 14b, 30 Stat. 550, as amended by 
Act June 25, 1910, c. 412, § 6, 36 Stat. 839 [Comp. St. 1913, § 
9598]) is: 

Ê=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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"Provided, that a trustée slmll not Interpose objections to a bankropt's 
discharge until he shallibe authorized so to do at a meeting of créditera 
called for that purpose." 

This language has been held to mean "authorized hy the creditors at 
a meeting held for that purpose." If the creditors had met in pursuance 
to the above notice, and had at such meeting authorized the trustée to 
oppose the bankrupt's discharge, I would not be disposed to hold such 
authorization unwarranted because of any defect in the form of the 
notice. But it is one thing to say that the trustée "is authorized by the 
creditors," and another thing to say, as hère, that "no créditer appeared 
in opposition to the making of the order authorizing the trustée to 
oppose the discharge." I can find no warrant anywhere for the making 
of such order by the référée. As above stated, it does not even appear 
anywhere in the record that a single creditor was présent at the time 
and place designated in the notice. Ali that does appear is that there 
was no creditor présent objecting to the making of the order by the 
référée. In my judgment, the appearance by the trustée in opposition 
to the bankrupt's discharge was absohitely without warrant, as wholly 
unwarranted as if he had appeared of his own motion and without an 
order of the référée having been made at ail. 

[3] It is urged, however, that the provision of the statute above 
quoted is for the protection of the creditors, and not for the protection 
of the bankrupt; that it is only a question of costs, and not of author- 
ity. I do not so read the provision. The bankrupt is entitled to his 
discharge unless opposed by a party in interest. It is not every volun- 
teer that may hait his discharge. The trustée is forbidden to oppose a 
discharge, except when authorized so to do by the creditors. Until so 
authorized he is a mère volunteer, because not a party in interest. Any 
creditor may oppose a discharge, or the creditors acting together may 
authorize the trustée to do so. But unless the creditors, either singly 
or collectjvely, désire that a bankrupt's discharge be opposed, such dis- 
charge must be granted. Neither the trustée as such nor the référée 
as such is authorized to substitute his désire or judgment for the de- 
sire or judgment of the creditors in this regard. And it is a very ma- 
terial matter to the bankrupt if to those authorized by statute to oppose 
his discharge shall be added by construction the trustée and the référée, 
so that he is materially interested in seeing that his discharge shall be 
opposed by those only who are by statute authorized to do so. Even 
now, after extended hearings before the référée, and with elaborate 
briefs of counsel before me, I am unable to détermine from the record 
that a single creditor is, or ever was, in f avor of opposing the bank- 
rupt's discharge. 

[4] The objections of the bankrupt to any hearing upon the spéci- 
fications filed by the trustée, on the ground that they were unauthorized, 
were opportunely made, and should hâve been heeded. So far as ap- 
pears, there is no creditor interested in this proceeding, and for that 
reason the spécifications will be disregarded, and the discharge granted. 
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UNIÏED STATES v. BUGHANAN. 
(District Court, N. D. Californla, First Division. January 29, 1917.) 

Ko. 6024. 

1. Abmï and Navy <S=540 — Offenses— CoNVEBSioN of Subsistence. 

Criminal Code (Act March 4, 1909, c. 321) § 36, 35 Stat. 1096 (Comp. 
St. 1913, § 10200), niaking punishable the application to Personal use or 
unlawful disposition of any subsistence or otlier property of the Dnited 
States furnlshed to be used for the mllltary or naval service, does not 
apply to one who slgned an application blank for enlistment, stating that 
he had never applied for enlistment Ijefore, aud who thereby procured 
subsistence and transportatlou, which he nsed for the purpose for whlcli 
It was Issued, to take him to the recruiting dépôt, where he was rejected 
, because he had been prevlously dlshonorably dlscharged from the army. 

[Ed. Xote. — For other cases, see Army and Navy, Cent. Dig.' §§ 83-87; 
Dec. Dlg. <S=>40.] 

2. Criminal Law <®=>113— Jueisdiction of Offense — Conveksion of Sub- 

sistence — Venue. 

If he vpere gullty of vlolating that statute, the offense was committed in 
the division of the fédéral district In which he applied for enlistment and 
received the subsistence, not in the division in which the recrulting dépôt 
was located. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. |§ 190, 232 ; 
Dec. Dlg. <s=5ll3.] 

Arden A. Buchanan was indicted for applying to his own use sub- 
sistence and supplies furnished to be ùsed for military services. On 
demurrer to tlie indictment. Demurrer sustained, and défendant dis- 
charged. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 
James W. Ryan, of San Francisco, Cal., for défendant. 

DOOLING, District Judge. The défendant is charged in the in- 
dictment filed in this court with the offense of applying to his own 
use certain subsistence and supplies furnished and to be used for mili- 
tary service. The f acts as charged in the indictment are : That at 
Eurêka, in Humboldt county (which is in the Northern division of 
this district), he agreed at a recruiting station that upon his being fur- 
nished with transportation and subsistence to the recruit dépôt at Ft. 
McDowell, in this (the Southern) division of the District, he would, 
upon passing ail requirements and being accepted for enlistment, enter 
the service of the United States Field Artillery, and that in pursuance 
thereof, and upon an appHcation blank furnished him by the recruit- 
ing officer, he declared in writing that he had had no previous service 
in the army, that he had never applied for enlistment before, and that 
he knew that if he seçured enlistment by any false statement he was 
liable to trial for f raudulent enlistment. On the back of said blank he 
also signed a déclaration to the eflfect that he fuUy understood that if 
he was accepted for enlistment, and accepted from the recruiting offi- 
cer such bounties as meals, lodging, or transportation, and should 
thereafter décline or f ail to report at the time specifîed without giving 

€=^For other cases see same toplc & KÉY-NUMBER in aU Kéy-Numbered Dlgests & Indexes 
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a reasonable excuse, he was liable to arrest and trial in the fédéral 
court for defrauding the government by obtaining such bounties as 
meals, lodging, or transportation under^ialse pretenses and applying 
them to his own use. That after filling out and signing said blank 
défendant accepted and procured from the recruiting ofhcer board 
and lodging for the period of 12 days pending enlistment, and rail- 
road transportation from Eurêka to Ft. McDowell, ail of the value of 
$30.80, for the purpose of final enlistment. That défendant had been 
dishonorably discharged from the United States Army prior to filling 
out and signing said blank, ând well knew that he was a dishonorably 
discharged soldier of the United States, and as such was not eligible 
for re-enlistment without first obtaining the permission of the Adjutant 
General of the United States Army, which permission he had not thfn 
nor bas he now obtained, and that the said transportation and sub- 
sistence was obtained by him willfully, unlawfully, knowingly and 
feloniously, for the purpose of defrauding the goVemment of the Unit- 
ed States, and the said défendant did then and there willfully and 
unlawfully apply to his own use the said subsistence, stores, and prop- 
erty of the United States. . 

[1] The indictment is challenged by demurrer. Section 36 of the 
Criminal Code (Gomp. St. 1913, § 10200), which defines the offense 
sought to be charged in the indictment, is as follows: 

"Whoever shall steal, embezzle, or knowingly apply to Ms own, uae, or un- 
lawfully sell, convey, or dispose of, any ordnance, arms, ammunition, clotli- 
ing, subgistence, stores, money, or other property of the United States, furnish- 
ed or to be used for the milltary or naval service shall be punished," etc. 

The spécifie charge hère is that défendant applied to his own use 
the subsistence and transportation furnished him by the recruiting 
officer. This is based on the assumption; that it is a violation of this 
section to deceive the recruiting officer as to the eligibility of the 
applicant for enlistment. Passing over the probability that this pro- 
vision of the statute, "who shall apply to his own use," is applicable 
only to such persons as are intrusted by the military authorities with 
the disposition of the property furnished for military purposes, it 
does not seem to me that the section appHes to one who has used the 
property for the very purpose for which it was given him; that is to 
say, who has used for the purpose of subsistence the property given 
him for subsistence, and has used for transportation to a designated 
place the property given him to be used for transportation to that 
place. If upon his arrivai at the designated place he refuses to enlist, 
or for any reason is not eligible for enlistment, there probably should 
be some penalty provided for such refusai, or for f ailing to disclose 
thC' fact of his ineligibility, or for deceiving thé recruiting officer by 
false statements as to his eligibility; but such penalty is not included 
in the section under discussion.: Itwouldbe quite a stretch of lan- 
g^agé to say that oriewho applied property to the very purpose for 
which it was given hiitt did so in violation of this section. If, for in- 
stance, the property were given him' to pay his transportation to San 
Francisco, and he used it to pay transportation to Los Angeles, there 
might bé spme rgason for sayingthat he "applied the property to his 
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But where, as hère, the property was applied to the very 
purposes for which the défendant received it, it does not seem to me 
that such application is a violation of the section simply because, having 
so applied it, he refuses or i? unable to carry out the contract upon 
which it was received. The offense, if any, would be the ordinary one 
found in state statutes and described.as obtaining money by false pre- 
tenses. But this section does not describe any such offense, and the 
facts set forth in the indictment do not in my opinion constitute any 
offense denounced therein. 

[2] I hâve considered the indictment on the merits, although the 
demurrer would hâve to be sustained in any event, because, if any 
offense at ail is charged, it is, an offense committed in the Northern 
division of this district, and the défendant could be indicted therefor 
in this division only upon his application for a transfer of the proceed- 
ings hereto, and the order of the court directing such transfer. 

The demurrer to the indictment is therefore sustained, and the de- 
fendant discharged. 



TOMKINS V. PATERSON et al. 
(District Court, W. D. Washington, N. D. December 15, 1916.) 

No. 3402. 

CotTBTS <S=268 — Fedebal Courts — Pbnalties — ^Venue of Action. 

The venue of an action to recover the penalty provlded by section 5 of 
the Immigration Act of February 20. 1907 (34 Stat. 900, c. 1134 [Oomp. St. 
1913. I 4250]), amended March 26, 1910, for the importation of a contract 
laborer, is governed by Rev. St. § 732, provlding that ail pecuniary penal- 
ties and forfeitures may be sued for elther in the district where they 
accrue or in the district whère the offender is found, and not by Judiclal 
Code (Act March 3, 1911, c. 231) § 51, 36 Btat. 1101 (Comp. St. 1913, § 
1033), providing that no person shall be arrested in one district for trial 
in another In any civil action, and such action may be brought agalnst a 
foreign corporation in the district where the alien was to perform labor. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 806, 807, 812; 
Dec. Dig. «=>268.] . 

Action by J. A. Tomkins against J. V. Paterson and another to 
recover a statutory penalty. On défendants' objection to the juris- 
diction. Objection denied. 

See, also, 239 Fed. 402. 

E. N. Sears, of Seattle, Wash., for plaintiff. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for défendants. 

NETERER, District Judge. The plaintiff seeks to recover from the 
■défendants the sum of $1,0(X) penalty provided by section 5 of the 
Immigration Act of February 20, 1907, 34 Stat. 898, amended March 
26, 1910. It is alleged that the défendant corporation is incorporated 
under the laws of the state of Delaware, doing business in the state 
of Washington, and that the alien was imported into this district from 
British Columbia, to perform labor as a mechanical engineer in the 
place of business of the said corporation, in the city of Seattle. 

.4=9For othw <Ms»a see sama toplc & KEY-NUMBER In ail K«y-Numbered Digesta & Indexe» 
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The deîèridant corporation hàs enterëd' a spécial appearance, and 
has objècted fo the jurisdiction of' this cOnrt, to the ground that; the 
said défendant is à dti^en of the State of Delaware. In support of 
this exception, the défendant conterids thàt by the provisions of sec- 
tion 5, supra, recovéry is authorized as of debt in the courts of the 
United States; that by the provisions of section 51 of the Judicial 
Code "no person shail be arrested in dnë district for trial in another, 
in any civil action before a District Court," except as' in the section 
provided, and that the défendant does not corne within any of the 
exceptions. The plaintiff contends thàt this is a spécial proceeding 
under a spécial act; and thàt thè provisions for gênerai procédure 
hâve no application, and has cited thë court to Van Patten v. C, M. 
& St. P. Ry. Co. (C. C.) 74 Fed. 98i; Keasbey & Mattison Co. Petition- 
er, 160 U. S. 221, 16 Sup. Ct. 273, 40 L. Ed. 402, and U. S. v. Stand- 
ard Oil Company of New Jersey (C. C.) 152 Fed. 290. 

It is apparent that thèse cases hâve no application. U. S. v. Stand- 
ard Oil Co., supra, is a proceeding under the Trade and Commerce 
against Unlawful Restraint and Conspiracies Act, by which it is 
provided, in section 5, that a court may cause to be summoncd neces- 
sary parties and make them parties to the proceeding, "whether 
they réside in the district in which the court is held or not." The 
Van Patton Case, supra, is a proceeding under the Interstate Com- 
merce Act, which act does not fix jurisdiction, and the jurisdiction 
necessarily was left to the gênerai statute regulating the place of 
bringing suits in the courts of the United States. The act of 1875 
then controlled, which provided that no civil suit should be brought 
against .any person by Original procéss*'in any other district thari that 
whereof the défendant is;an itihabitant, ànd in which he may be found 
af the time of.serving pracess.. .In xe' Keasbey ,& Mattison, supra, 
was an action under the Trade-Mark Act, in which the jurisdiction, 
likewise, was left opén, and the court ascertained the jurisdiction 
frorn the acts regiilating 'the jurisdi'cti'On of courts of the United 
States. The act of 1873 provided the' procédure, which provided: 

"And no civil suit shall be brought before elther of sald courts against any 
person by lany: original prbcess or! proceeding in any otlier district other tlian 
tliat wliereof lie is an Inhabitant, or jin,,jvbich he shall be found at the tiuie 
of servlng such process or coumiencing such proceeding." Act March 3, 1875, 
c. 137, 18 Stat. 470. 

The court's attention is also çalled to section 732 of the Revised 
Statutes (3 Fed. Stat. Annot.page'94), whicli provides: 

"Ail pecuniary penalties and forfeitures may be sued for and recovered ei- 
ther in the district where they accrue pr in the district where the.ofEeuder Is 

I think that this provision of the statute will dispose of the conten- 
tion. The penalty, if any, acçrued in Seattle, 'this district, w.here the 
place of business, pf the défendant çoirpora.tipni^, ^nd it would n^^ii- 
ife;stly, app,ea,r as tliough tHis. section, .yya^enactei^.to cover just such 

The objectiqn to. the court'ç jurisdiqtipix is therefore denied. 
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UNITED STATES FIDELITY & GUARANTY CO. v. BURKE et al. * 
(Circuit Court of Appeals, Ninth Circuit. January 8, 1917.) 
No. 2744. 

1. Injunction <g=32.'i6 — Bond — Liabihty of Surety— Bkeacii of Condition 

— "Final Deckee." 

In a suit to t'oreolose a mortgase on tiraber lands, wliere ttie movt.eagor, 
to prevent injunction against cutting timber, had given a bond conditioned 
on paying any .liidgment rendcred against it. a decree, to tlie form of 
whiclino oly'ection \\as made in the lower court. tliat tlie niortgagee rccover 
of the niortgagor and tlie surety on tlie bond tlie aniount of the mortgage, 
and hâve exécution against them for any deficiency after the sale of the 
property, was not merely an ascertainnient of the amount due prior to 
sale, but was a "final decree" disposing of ail the issues, which fixed the 
liability of the surety on tlie bond. 

[Ed. Note.- — For other cases, see Injunction, Dec. Dig. <Ê=>2.36. 

For other définitions, see Words and Phrases, First and Second Séries, 
Final Decree.] 

2. Injunction i©=»241 — Bond to Prevent Injunction — Liability of Surety 

— .Turisdiction of Court. 

In a proceeding to foredose a mortgage on timber land, the court has 
jurisdlftion over the surety on a bond given to prevent ln,1dnction against 
the (■utting of timber, and can render judgment against tlie surety for the 
deficiency after notice to the surety of application for judgment, to the 
sufficieney of which notice no objection was made in the district court. 

[lOd. Note. — For other cases, see Injunction, Cent. Dig. §| 544-552; 
Dec. Dig. (©=241.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward. E. 
Cushman, Judge. 

Suit b)' George B. Eurke and another against the Mountain Timber 
Company for the foreclosure of a mortgage. From a decree of fo.re- 
closure, and for the recovery of a deficiency from the défendant and 
from the United States Fidelity & Guaranty Company as surety on a 
bond given to prevent injunction (224 Fed. 591), the surety appeals. 
Affirmed. 

J, V. Beach, N. D. Simon, and R. C. Nelson, ail of Portland, Or., 
for appellant. 

A. E. Clark and M. H. Clark, both of Portland, Or., A. H.::Imus, of 
Kalama, Wash., Coy Burnett and Edmund C. Strode, both of Port- 
land, Or., M. J. Gordon, of Seattle, Wash., J. H. Easterday, of Ta- 
coma, Wash., and I. E. Shrauger, of Mt. Vernon, Wash., for appéllees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. In April, 1913, Burke and Ferris, appéllees, 
brought suit to foreclose a mortgage given by Mountain. Timber 
Company tp sccure certain promissory notes executed by the Moun- 
tain Timber Company for $32,500. The mortgage covered a tract of 
timbçr land in CowHtz county, Wash. Two notes, each for the sumi 
of $16,250, were given. One note matured February 3, 1911, and thé 

®=aFoT other cases see same toplcft KEY-NUMBER In aU Key-Numbered Digests & Indexes 
238 F. — 56 «Rehearing denied March 19, 1917. 
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other February 3, 1912. No part of the notes had been paid. By the 
mortg-age the Timber Company agreed with D. L. Kelly and his 
assigns that any timber eut by the Timber Company, or its assigns, on 
any of the lands mortgaged, before full satisfaction and payment of 
the mortgage, should be paid for to Kelly, or his assigns, at or before 
the time of cutting the timber, at the rate of $2.50 per thousand feet, 
according to prescribed method of scaling, and that payment so made 
shoùld apply upon the amount due upon the mortgage. 

The complaint alleged, among other things, that the chief value of 
the premises was the merchantable timber standing thereon ; that the 
défendant had eut quantifies of timber from the premises without 
malcing payment on account thereof; and that at the time of the 
commencement of the suit défendant was cutting and removing tim- 
ber from the land, and would continue to do so unlêss restrained, thus 
lessening and endangering the m.ortgage security. Temporary in- 
junction was prayed for, and on May 5, 1913, when the motion for 
injunction came on to be heard before the District Court, a stipulation 
was entered into between the parties to the suit. After reciting the 
commencement of the suit and application being made for a temporary 
injunction, the stipulation continued as foUows : 

"Whereas, the défendant has on this 5th da.y of May, 1913, filed in thls court 
and cause a bond in the sum of ?45,00O, with the United States Fldellty & 
Guaranty Company as surety thereon, conditioned for the payment In full 
of any .ludgment which shall be rendered in favor of the plaintiff in this ac- 
tion: Now, tlierefore, in considération of the flling of said bond, it is hereby 
stipulated and agreed: First. That plaintift's application for an injunction be 
and tlie same is hereby withdrawn. • • » " 

At the same time that the stipulation was fîled, a bond executed 
unto George B. Burke by the Mountain Timber Company, as principal, 
and United States Fidelity & Guaranty Company, as surety, was filed. 
The bond, after récital of the institution of the suit heretofore referred 
to, contained the following clause : 

"Now, therefore, we, Mountain Timber Company, a corporation, as princi- 
pal, and United States Fidelity & Guaranty Company of lîaltimore, Maryland, 
as surety, are held and tirmly bound unto George B. Burke in the pénal sum 
of fprty-flve. thousand dollars ($45,0OO.0W, for the payment of which, well and 
truly to be made, we hereby bind ovu'selves, our successors or assigns: Provid- 
ed, and the condition of this obligation is sueh that if Mountain Timber Com- 
pany shfill pay, or cause to be paid, in full any iudgmcnt which shall be ren- 
dered in favor of the plaintiff in the above-entitled action, then this under- 
taklng to be null and void; otherwise, to be and remain in full force and 
efEect." 

Upon a hearing the District Court found, among other things, that 
at the time of the commencement of the foreclosure suit and when 
temporary injunction was applied for, and at the time of the exécution 
of the bond, défendant was- cutting timber from the mortgaged prem- 
ises, and that in considération of the exécution of the bond plaintiff 
dîd not seek tô obtain a temporary writ of injunction, and défendant 
was permitted to eut and remove the timber from the premises, and 
that since the exécution of the bond it had eut timber and diminished 
and impaired the security of the mortgage debt in a substantial 
amount. The court ordered judgment against the défendants Moun- 
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tain Timber Company and the United States Fidelity & Guaranty 
Company for $32,500, witii interest, attorney's fées, and costs, and 
that judgment for foreclosure, with direction for the sale of the prop- 
erty conformably to the requirements of the statutes and the rulesof 
the court, should be granted. Appeal to this court was taken by the 
United States Fidehty & Guaranty Company. 

On June 15, 1915, the court rendered its opinion in favor of the 
plaintiflfs and against the défendant Mountain Timber Company. The 
record shows that on July 6, 1915, attorneys for the plaintifï filed in 
the District Court a "notice of motion for filing and entering of lînd- 
ings of fact and conclusions of law," etc. This notice of motion, dated 
July 2, 1915, was addressed to the défendant Mountain Timber Com- 
pany and Coy Burnett, its attorney, and United States Fidelity & 
Guaranty Company, and advised thèse défendants that on Tuesday, 
July 6, 1915, at 10 o'clock, at the courtroom, Tacoma, Wash., plain- 
tifïs would move for signing and entering of findings of fact and con- 
clusions of law in accordance with the opinion of the court which had 
been rendered and filed, and in accordance with findings and decree, 
copies of which had theretofore been served upon the défendant in 
the case. The notice contained this further clause : 

"And at the same time and place the plaintiffs will move for the entry of 
findings and decree, which, among other things, will provide that judgment 
and decree shall go against the défendant and United States Fidelity & Guar- 
anty Company, surety upon the bond to stay the issuance of an injunctlon ; 
exécution to issue against said companies, and either thereof, and their 
property jointly, in the event of a deficieney." 

On the cover of the notice, "due service" was accepted at Portland, 
Or., on July 2, 1915, by acknowledgment of receipt of a copy by Coy 
Burnett, "W. K. K.," of attorneys for Mountain Timber Company. 
There was also on the cover of the notice an afifidavit by J. F. Alexan- 
der, of Portland, Or., to the effect that he was employed at the office 
of A. E. Clark and M. H. Clark, attorneys, in Portland ; that he served 
the notice on the United States Fidelity & Guaranty Company by 
handing to, and leaving with, one Newman, a clerk in the office of D. 
R. Tate, statutory agent of said United States Fidelity & Guaranty 
Company, a duly certified copy of the notice, certified to by M. H. 
Clark, one of the attorneys for the plaintifï; that such service was 
made July 2, 1915, at the office of the company and. statutory agent in 
the Chamber of Commerce Building, Portland, Or. 

[1] The contention of the appellant is that the District Court erred 
in entering a decree that plaintifï should recover of the Mountain 
Timber Company and the United States Fidelity & Guaranty Com- 
pany $32,500, with interest from February 31, 1910, and attorney's 
fées and costs, and hâve exécution against the Mountain Timber Com- 
pany and the United States Fidelity & Guaranty Company for any 
déficit remaining after the sale of the realty ordered to be sold. In 
the assignment of errors appellant states as follows : 

"The error alléged refers only to s6 much of said decree as- afCects the 
Tlnited States Fidelity & Guaranty Company, and the claim of error Is :based 
on the contention that the United States Fidelity & Guaranty Company was 
not a party to the suit, and that the said court had no jurlsdiction in said 
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cause to render the sald judgment and decree, or atiy judgment or decree 
whatsoever against the sald United States Fldellty & Guaranty Company." 

Xhe argument is that under equity practice neither dçficiency judg- 
ment nor personal judgment can be entered for the full amount df in- 
debtedness in advance of sale under foreclosure, and that, therefore, 
the entry of a personal judgment against the Timber Company for 
the recovery of money was improper, and can only b'e sustained by 
construing the decree, not as a personal judgment for the full amount 
due plaintiffs, but as an ascertainment of the amount due, in accord- 
ance withthe procédure in equity, prior to foreclosure sale. This is, 
in efïect, a contention that as the bond was given to guarailtee the 
payment by the Timber Company of aiiy judgment against it, the con- 
dition of the bond has not yet been broken. But the language of the 
decree demonstrates the error in the rriajor position. The court made 
a direct, single decree that plaintifï in the suit should recover against 
the défendants Mountain Timber Company and the United States 
Fidelity & Guaranty Company the sum of $32,500, with interest and àt- 
torney's fées, the whole amounting to $44,128, and ordered that the 
mortgage be foreclosed according to law and the rules and practice 
of the court; that the real estate described in the complaint be sold 
to satisfy the amount of the judgmeiit ; that the proceeds of sale 
should be applied to the payment of the judgment, and that plaintifï 
might hâve gênerai exécution against any of the property of the 
Mountain Timber Company and the Fidelity Company for any defî- 
ciency remaining after the application upon the judgment of the pro- 
ceeds of the sale ; that rédemption right should be preserved and that 
the plaintilïs' might become purchaSers at foreclosure sale and Jet into 
possession. 

Such a decree finds the mortgage valid, the amount of the debt, 
orders a sale of described premises for satisfaction of the debt, directs 
that the sum due on the mortgage, with interest and costs, be paid 
over to the mortgagee out of thé proceeds of the sale, and adjudges 
that the défendants make good any deficiency which may be found to 
exist after the sale. Nothing is left for adjudication; hence the de- 
cree is final and complète on the merits of the controversy, and may 
be appealed from as a final decree in equity. Chicago, D. & V. R. R. 
V. Fosdick, 106 U. S. 47, 27 L. Ed. 47. The form of the decree was 
not objected to in the District Court, and no application to rectify it 
was there made. The bond bound the appellant to pay any judgment 
that might be rendered against Mountain Timber Company in the 
cause, and when the court made a decree against the principal, the lia- 
bility of the appellant. was fixed. 

[2] Now, as to jurisdiction over appellant. In Russell v. Farley, 
105 U. S. 433, 26 L. Ed. 1060, the^ Suprême Court reviews the English 
and American authorities in determining whether, where injunction 
bond is given, it is proper to assess damages, if no spécifie provision 
is made either in the bond or by any statute or rule of court, and the 
condition of the bond îs simply to pay such damages as the party en- 
joined may sustain by reason of the injunction, if the court finally 
decided that the party was not entitled thereto. The court said it was 
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not satisfied that the cases of Bein v. Heath, 12 How. 168, 13 L. Ed. 
939, and Merryfield v. Jones, 2 Curtis, 306, Fed. Cas. No. 9,486, were 
authority sufficient to disaffirm the power of the court having posses- 
sion of the case, in the absence of any statute to the contrary, to hâve 
the damage assessed under its own direction. Justice Bradley said : 

"Tlils is the ordinal. y course in the Court of Chancery In England, by whose 
practiee the fonrts of the United States are a;overned, and seems to be in 
aceordance \vltli sound principle. Tlie imposition of terms and conditions upon 
the parties Ix'fore the court is an Incident to its :iurisdiction over the case; 
and having possession of the principal case, it is litting that It should hâve 
p<nver to dispose of the incidents arisinc; therein, and thus do complète justice, 
and put an end to further litigation. We are inclined to thlnk that the court 
lias this power, and that it is an inhérent power, which does not dépend on 
any provision in the bond that the party shall abide by such order as the 
court may make as to damages (which is the usual formula in Kngland), nor 
on the existence of an express law or rule of the court (as adopted in some 
of the States) that the damages may be ascertained by référence or otherwise, 
as the court may direct; this being a mère appendage to the principal provi- 
sion requiring a bond to be taken, and not conferring the power to take one, 
or to deal with it after it has been taken. But whilst the court may hâve 
(we do not now inidertake to décide that it has) tlie power to assess the 
damages, yet if it has that power, it is in its discrétion to exercise it, or to 
leave the parties to an action at law. No doubt in many cases the latter 
course would be the more suitable and convenient one." 

It is true the court found décision upon the point unnecessary, but 
its view of the law has now become fixed by positive and repeated 
décisions, in thi.s and other appellate courts. In Tyler Mining Co. v. 
Last Chance Mining Co., 90 Fed. 15, 32 C. C. A. 498, on behalf of 
the sureties on an injunction bond it was contended that no decree 
could be rendered against them because they were not parties to the 
suit. Russell v. Farley, and the two cases of Bein v. Heath and 
Merryfield v. Jones, heretofore referred to, were examined by the 
court, and the conclusion was reached that, since the intimations in 
Russell V. Farley had been made, the fédéral courts had the power to 
dispose of the incidents arising in the principal case and thus put an 
end to further litigation. The court cited Lea v. Deakin (C, C.) 13 
Fed. 514; Coosaw Mining Co. v. Farmers' Mining Co. (C. C.) 51 
Fed. 107; Lehman v. McQuown (C. C.) 31 Fed. 138; and 2 Beach's 
Modem Equity Practiee, § 770 (1894). 

In Baker & Bennett Co. v. Cass Company et al., 224 Fed. 439, 140 
C. C. A. 133, the Court of Appeals of the Second Circuit had this 
case: Suit in equity was brought for infringement of letters patent. 
Preliminary injunction was granted, subject to the filing of a bond 
by the complainant to secure the défendants. The condition of the 
bond was that if plaintifif should pay to the défendants enjoined such 
damages, not exceeding $5,000, as they might sustain by reason of 
the injunction if the court fînally decided that the plaintiff was not 
entitled to injunction, then the obligation should be void; otherwise, 
effective. Injunction was kept alive, and finally decree was made 
awarding perpétuai injunction, with statutory damages in the sum 
of $500. That decree was reversed by the Court of Appeals, and 
thereafter, in the District Court, the défendant petitioned for the 
appointment of a master to assess, under the injunction bond, dam- 
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âges sustained between certain dates in 1914. This pétition was de- 
nied, and appeal taken by the défendants. The court quoted from 
Russell V. Farley, supra, and said: 

"Although the foregolng observations, se far as they apply to the power 
of the court to dispose of the question of damages undér the Injunction bond 
as an Incident to the principal case, were obiter, they are entitled to great 
weight. They were so treated by the Circuit Court of Appeals of the Slxth 
Circuit in Leslle v. Brown, 90 Fed. 171 [32 C. 0. A. 556], * * • and of the 
Seventh Circuit In Mississippi Co. v. Watson Co., 202 Fed. 122 [120 0. C. A. 
276]. * * * Both courts adopted the law as indleated by Mr. Justice 
Bradley, and So do we." 

Another case which bas bearin^ is Empire State-Idaho Mining & 
Developing Co. et al. v. Hanley, 136 Fed. 99, 69 C. C. A. 87. It was 
held that after an appeal had been taken to the Court of Appeals, and 
afifîrmarice had been had, appellee could file in the trial court a 
motion to proceed containing a notice to sureties on appellee's super- 
sedeas bond that he would apply for a summary decree on the bond. 
The court regarded such surety (service being admitted in that 
case) as a quasi party to the proceeding, and sustained authority to 
render summary judgment against the surety, both under the Idaho 
statutes and independently thereof. Tyler Mining Co. v. Last Chance 
Mining Co., Russell v. Farley, and Lea v. Deakin, supra, were cited. 
In Perry et al. v. Tacoma Mill Co., 152 Fed. 115, 81 C. C. A. 333, the 
court sustained the power of the District Court to enter summary 
judgment upon a supersedeas bond given on appeal from a decrée fore- 
closing a mortgage on personal property for the value of such prop- 
erty where, after affîrmance of the decree, the property was not pro- 
duced. 

In Cimiotti Unhairing Co. et al. v. American Fur Refining Co. et 
al. (C. C.) 158 Fed. 171, a temporary injunction was ordered ([C. 
C] .117 Fed. 623) upon condition complainant furnish bond, whjch 
was filed and approved. Upon hearing, permanent injunction was 
filed and approved. (C. C.) 120 Fed. 672. The Court of Appeals of 
the Third Circuit reversed the decree of the District Court. 123 
Fed. 869, 59 C. C. A. 357. The Suprême Court àffirmed the reversai. 
198 U. S. 399, 25 Sup. Ct. 697, 49 h. Ed. 1100. When the mandate 
went down, the Circuit Court ordered the master to take proofs and 
ascertain what damages the défendants had suffered. The surety 
on the injunction bond does not appear to hâve beèn notified of any 
of thèse pfoceedings. The master made bis report, advising dam- 
ages in an âmount exceeding the penalty of the bond. Défendant 
asked judgment against complainants for the amount of the damages, 
and judgment against the surety for the amount of the bond. Judge 
Lanning said that he had not had the aid of counsel in discussing the 
question as to whether the surety company could be regarded as à 
party or a quasi [Jarty to the proceeding in such a sensé as that ah 
exécution, could be awarded against it, or whether the défendants 
were left to.their remedy against the surety upon an action at làw 
upon that çOmpàny's undertaking. But after ref erence to the ' au- 
thorities, and in view of the fact that the undertaking of the surety 
company provided that the loss or in jury in damages should be as- 
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certained as the court should direct, he concluded that défendants 
were entitled to such a decree. To sustain him he cites the opinion 
of this court in Tyler Mining Co. v. L,ast Chance Mining Ce, supra, 
and Empire State-Idaho Mining & Developing Co. v. Hanley and 
Russell V. Farley, supra. 

We need not go to the extent of holding that if no notice is given 
to the surety that judgment would be asked against it> judgment can 
go against it. Opinion upon that point is reserved. In the présent 
case, no point of lack of notice is raised by the assignments of error, 
and as against the showing made of the service of notice upon the 
statutory agent of the surety company, no counter shOwing is relied 
upon. The notice may hâve been defective in form, or it may not 
hâve given as much time to the surety company to make préparation 
for the hearing as it desired; but the proper place to suggest any 
defects or to ask further time was the District Court. Our conclu- 
sion is that by signing the bond appellant made its contract to pay 
any judgment that might be rendered in the cause, and having had 
notice of intended application for judgment against it and oppor- 
tunity for a hearing, the District Court had power to proceed to 
judgment against it. 

We do not understand that there is, in the practical efïect to be 
given to the decree, great différence between counsel for appellants and 
appellees. The decree directs the sale of the mortgaged property and 
the application of the proceeds of the sale to the payment of the 
expensés of the mortgage debt, and provides for issuance of exécu- 
tion as to any deficiency rèmaining after the application of the pro- 
ceeds of the sale. It would seem that procédure under such a decree 
can only resuit in actually imposing upon the appellant liability for 
the payment of a deficiency judgment. 

The decree appealed from is afîirmed. 



CHASE V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. December 12, 1916.) 

No. 4613. 

1. INDIANS ®=13 LANDS ALLOTMBNTS IN SEVERALTY CONSTBUCTION OF 

Statute. 

Act Aug. 7, 1882, c. 434, 22 Stat. 341, provided for allotments in several- 
ty from a deslgnated part of the Omaha Indlan réservation in Nebraska 
f» each member of the trlbe, and that after such allotments were made 
the resldue of such part of the réservation should be patented to the 
trlbe, to be held In trust for 25 years and then patented in fee. Section 
8 then provided that from such resldue patented to the trlbe in common 
"allotments shall be made and patented to eaeh Omaha child who may be 
bom prlor to the expiration" of the trust perlod In the same quantlty and 
subject to the same restrictions as provided In respect to the gênerai 
allotment. By Act March 3, 1893, c. 209, 27 Stat. 630, the Secretarj' of 
the Ihtérlor was "authorlzed," wlth the consent of the trll>e, to make al- 
lotments in severalty from such resldue held In trust to each woman and 

(girjPor other caaes see same toptc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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çhilçl of the ti-il)e boni since tlie çeneral allotment "and now living" of 
double the (juantity of land provider! for in the act Of 1882, and to eac\\ 
allo'ttee wiio rocelved only 40 acres vinder the général allotment 40 acres 
additlonal. JJeld. that in vlew of the gênerai policy of Congress, as 
slioWn by the treaties with the tribe In 1854 and 1865, tp promote imli- 
vldual ownei'ship, such act did not by implication repeal the positive 
provision of section 8 of the act of 1882 requiring an allotment to eacli 
çhild born during the trust period, although such child, if born after the 
passage of the later act, was not entitled to the increased allotment pro- 
vlded fOr thereln. 

[Kd. Note. — For other cases see Indians, Cent. Dig. § 30; Dec. Dig. 
<S=13.] 

2. Indians <ê=>13 — Construction of Congbessional Acts Relating to. 

Provisions of doubtful meaning in congressional enactments relating to 
Indians must be construed so far as possible in favor of the Indians, and 
not agalnst them. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 30; Dec. Dig. 
®=»13.] 

3. Statutes <®=»161(1), 225 — Construction — Statutes in Pari Materia. 

Ail statutes in pari materia are to be read and construed together as 
if tliey formed part of the same statute, and when there are two acts on 
the saRie subject they must stand together, if pos.sible, and if répugnant 
in any bf their provisions, the later act opérâtes as a repeal of the earlier 
one so far, and only so far, as its provisions are répugnant to those of the 
earlier act. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 230, 2^3, 234, 302, 
303 ; Dec. Dig. ®=sl61(l), 225.] 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; Thomas C. Munger, Judge. 

Suit in equity by Hiram Chase, Jr., a minor, by his next friend, 
Hiram Chase, Sr., against the United States. Decree for the United 
States, and complainant appeals. Reversed. 

John Lee Webster, of Omaha, Neb. (Hiram Chase, of Pender, Neb., 
on the brief), for appellant. 

A. W. Lane, Asst. U. S. Atty., of Lincohi, Neb., and O. C. Anderson, 
of West Point, Neb. (T. S. Allen, U. S. Atty., of Lincoln, Neb., on the 
brief), for appellee. ; , , 

Before SANBORN,. ADAMS, and CARLAND, Circuit Judges. 

PER CURIAM. This suit was instituted under the provisions of 
an act of Congress approved February 6, 1901 (31 Stat. 760 [Comp. 
St. I9i3;^§§ 4214, 4215]), by Hiram Chase, Jr., hy his néxt friend, 
Hiram Chase, Sr., a meraber of the Qmaha Tribe of Indians, to sècure 
a decree for an allotment of land in the Omaha réservation which had 
beêft denied to hirn by the Secretary of the Interior. He allêged in his 
amèndéd bill fàcts which hè claims entitled him to such a decree. The 
United ,^tates, appearèd in due time and moved to dismiss the bill, on 
the ground that its allégations were not sufficient to constitute a cause 
of action. This motion was sustained, and, plaintifï decliningto plead 
further, the billwas diçrnissed; and he novi? appeals, assigning for er- 
ror that the court erred in dismissing the bill, and in not holding that 
on the facts stated plaintiff was entitled to the decree prayed for. 

<S=»For other caaes see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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A summary of the facts àlleged by him is as foUows : 

Plaintiff was borti December 3, 1895, of parents both of Whom were 
tnembers of the Omiaha ■Ti'ibe, and afterwards caused tc> be selected 
and noW daims an allotment of the W. ^ of the N. W. i/4' of section 
25, tôwriship 25, range 9 east of the sixth principal meridian. ; In 
1854, by a treaty then màdétetween the United States and the Omahà 
Tribè (lOStat. 1043), that tribe, for a valtiable considération paid to 
it, ceded to the United States the southern portion of a tract qf larld 
then occupied by them ; the northern portion thereof béîng' resetved 
and set apart to the Indians for their future home. Pursuant to the 
obligation of the tréaty they soon vacated the land se ced'ed to the 
United States, and removed to that reserved and set apart to thém, In 
this treaty, power wàs conferi'éd upon the Président to causç thé land 
reserved to the Indians to be surveyed into lots, and to assign to in- 
dividual Indians, who might désire to make for themselves a perma- 
nent home, certain quantities of land for that purpose, and td' issue to 
them patents therefor, subject, however, to certain reaspnable restric- 
tions against aliénation and to other prescribed conditiohs. ' 

In 1865, by treaty then made (14 Stat. 667), the Omaha Tribe ceded 
to the United States, for a valuable considération, a tract of land from 
the northern portion of their réservation; and the Indians expressing 
a désire of promoting settled habits of industry and enterprise amongst 
themselves by abolishing the tenure in common by vi'hich they had 
theretofore held their lands and of securing assignments of limited 
quantities thereof in severalty to the individual members of the tribe, 
it was by article IV agreed that the remaining portion of their réserva- 
tion should be set apart for those purposes, and that out of the same 
there should be assigned to each head of a family not exceeding 160 
acres, and to each maie person, 18 years of âge and upwards, without 
a family, npt exceeding 40 acres of land, and that the whole of the land, 
assigned or unassigned in severalty, should constitute and be known 
as the Omaha réservation ; that such assignments, when approved by 
the Secretary of the Interior, should be final and conclUsive ; and that 
certificates should be issued by the Commissioner of Indian Afifairs 
for the tracts so assigned, specifying the names of the individuals to 
whom the same were assigned respect! vely. 

On August 7, 1882, Congress passed an act (22 Stat. 341), section 
5 thereof authorizing the Secretary of the Interior to allot the part 
of the réservation lying east of the Sioux City & Nebraska RailrOad, 
in severalty, to the members of that tribe in cjuantities as follows : To 
each head of a family, a quarter section ; to each single person over 
18 years of âge, one-eighth of a section; to each orphan child under 
18 years of âge, one-eighth of a section; and to each other person un- 
der 18 years of âge, bne-sixteenth of a section. Thèse allotments to 
be in lieu of allotments or assignments provided for in the fourth ar- 
ticle of the treaty of 1865. Section 6 of the act provided for the ïssu- 
ance of patents in the names of the allottees, declaring that the United 
States will hold the land thus allotted for the period of 25 years in 
trust for the sole use and benefit of the Indians to whôm such allot- 
ment shall hâve been made. Section 8 provided that the residue of 
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lands lying east of the railroad, after ail allotments hâve been made^ 
as in thcfifth section provided, shall be patented t<) the Omaha Tribe 
of Indians, tliejpatent to hâve the légal effect and déclare that the Unit- 
ed States does and will hold the land thus patented for the period of 
25 years in trust for the sole use and benefit of the tribe, and at the 
expiration of that period the United States will convey the same by 
patent to the tribe in fee, discharged of the trust and free from ail in- 
cumbr^nces whatsoever. Section 8 also pro vides, as will hereafter 
more fuUy appear, that from the residue of land thus patented to the 
tribe in common allotments should be made and patented to each Oma- 
ha child who raay be born prior to the expiration of the time during 
which it is proyided the land shall be held in trust by the United States. 

Allotments under this act had been made prior to July 1 1, 1884, to 
954,members of the tribe, and thèse were duly approved o;j that date 
and patents issued therefor. The trust period of 25 years for such 
allotments would therefore expire on July 10, 1909, The United States 
failed to issue the patent to the tribe, as provided in section 8 of the 
act of 1882 ; but this is conceded to hâve been an unimportant omis- 
sion of ,a njinisterial duty only, and that thç righfs of the members of 
the tribe tl^erein are not affected by the omission. 

The act of March 3, 1893 (27 Stat. 630, c. 209), authorized the Sec- 
retary of the Interior, with the consent of the Indians of the tribe, to 
allot in severalty " * * * to each Indian woman and child of said 
tribe born since allotments of land were made in severalty to the mem- 
bers thereof under the provisions of said act (1882), and now living, 
one-eighth of a section of the residue lands held by that tribe in com- 
mon, instead of one-sixteenth of a section, as therein provided, and to 
allot in severalty to each allottee under said act, now living, who re- 
ceived only one-sixteenth of a section thereunder, an additronal one- 
sixteenth of . a section of such residue lands. * * * " 

The question for décision is whether, in view of the foregoing facts 
and statutes, the f act that plaintifï in this case was not born until after 
the act of 1893 was passed, disqualified him to the allotment selected 
by him. 

[1] While the provision^' of the two acts of 1882 and 1893 furnish 
the main criteria by which this question must be answered, the treaties 
of 1854 and 1865 are relied on by plaintiff's counsel as having an im- 
portant bearing on the question, their contention being that the cessions 
of lands to the United States by those treaties aiïorded a valuable and 
sufficient considération for the stipulation in the first treaty empower- 
ing the Président to survey the réservation, and to assign to such In- 
dians as desired it certain specified areas of land for their permanent 
home, and to issue to them patents therefor, and for the stipulation in 
the second treaty abolishing tenure in common and providing for the 
assignment of the land in severalty to the members of the tribe, with- 
out limitation as to time. The contention is that the right of the in- 
dividual members of the tribe, for whose benefit the treaties were made, 
to such allotments, was a contract right, made so by the tertps of the 
treaty of 1865, and confirmed by the provisions of the act of 1882, of 
which they could not be deprived withput their consent. 
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A critical reading and considération of the treaties themselves 
fails to convince us of the merit of this contention. By the terms of the 
treaty of 1854 no obligation to make any assignments to individual 
members of the tribe was assumed or undertaken by the United States. 
The Président was merely given discretionary power to do so, if, in 
his judgment, the best interests of the Indians and of ail parties con- 
cemed would thereby be best promoted; and the immédiate object 
of the treaty of 1865 was to secure a réservation or home on the north- 
ern part of the Omaha réservation for the Winnebago tribe of Indians, 
as we understand. Incidental to this main object an effort seems to 
hâve been made to induce the Indians to abandon their tribal customs 
and to take up the habits of civilized life. This appears by the reci- 
tations found. in the treaty to the effect that the Indians were désirons 
of "promoting settled habits of industry and enterprise amongst them- 
selves by abolishing the tenure in common by which they now hold 
their lands, and by assigning limited c[uantities thereof in severalty to 
the members of the tribe. * * * » 

So it appears that neither of the treaties obligated the TJnited States 
to abolish tenure in common or made any gênerai scheme for the as- 
signment of lands in' severalty. It is true the treaty of 1865 made pro- 
vision, as a step in the way of abolishing tenure in common and promot- 
ing' the desired habits of industry and enterprise, for setting apart 
the remaining portion of the réservation and assigning to limited class- 
es of persons, then in existence, certain quantifies of land. But there 
was no suçh definiteness in this as to constitute a contract obligation 
requiring the government to make an allotment of land to the plaintiff 
in this case. Both treaties, however, disclosé a gênerai policy looking 
toward the abolishment of the tribal cwnership of land and the divi- 
sion of it into individual holdings, and this policy, we think, has an im- 
portant bearing on the construction of congressional enactments relied 
on by counsel. 

By the act of 1882 Congress, for the first time, provided a gênerai 
scheme of alloting lands lying east of the right of way of the Sioux 
City & Nebraska Raiiroad and of issuing patents therefor to the mem- 
bers of the tribe in severalty. Such allotments were to be in lieu of 
the assignments tentatively contemplated by the fourth section of the 
treaty of 1865. The patents thus authorized were made to déclare that 
the United States will hold the land so allotted for a period of 25 years 
în trust for the sole use and benefit of the Indians to whom the al- 
lotments may hâve been made or in case of their death, in trust for 
their heirs. Section 8 of that act provides that the residue of lands 
lying east of that right of way, after ail allotments hâve been made as 
authorized, shall be patented to the Omaha Tribe, the patent to hâve the 
légal efïect and déclare that the United States will hold the lands thus 
patented in trust for the period of 25 years for the sole use and bene- 
fit of the tribe, and at the expiration of that period that the United 
States willconvey the lands to the tribe in fee, discharged of the trust 
and free from ail charge and incumbrance whatsoever. Then in sec- 
tion 8 the following important provision is found : 
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"That from tlie residue of lands thus patentecl to the tribe In common, allot- 
ments shall be made and patented to each Omaha child who may be born 
prior to the expiration of the time duriiig which it is provided that said lands 
shall be held in trust by the United States, in quantity and upon the same 
conditions, restrictions, and limitations as are provided In section 6 of thls 
act, touching patents to allottees thefein mentioned. But such conditions, 
restrictions, and limitations shall not extend beyond the expiration of the 
time expressed in the patent hereln authorized to be issued to the tribe in 
common: And provided further, that thèse patents, when issued, shall over- 
ride the patent authorized to be issued to the tribe as aforesaid, and shall 
separate the Individual allotment from the lands held in common, which pro- 
viso shall be Incorporated In the patent issued to the tribe: Provided, that 
said Indians or any part o£ them may, if they shall so elect, sélect the land 
which shall be allotted to them in severalty In any part of said réservation 
either east or west of said right of way mentioned In the flrst section of thls 
act." 

If Chase had been born al any time prior to the expiration of the 
25 years after the approval of the allotments provided for in the fifth 
section of the act (which was in 1884), that is, prior to 1909, he would 
hâve, according to the language of section 8, unaffected by subséquent 
législation, been entitled to the allotment of 40 acres of the 80 acres 
selected by him. The only question then is whether subséquent légis- 
lation, interpreted in the light of prior treaties, deprived him of that 
right. 

As already seen, the prior treaties contain provisions looking towards 
a scheme for abolishing tenures in common and substituting therefor 
allotments of land to individual Indians in severalty. In the exécution 
of this gênerai scheme the act of 1882 was passed. After providing 
for allotments in severalty to members of the tribe of land lying east 
of the railroad and for the patenting of the residue of the réservation 
to the tribe, it enacts as follows : 

"That from the residue of lands thus patented to the tribe in common, al- 
lotments shall be niade and patented to each Omaha child who may be tjorn 
prior to the expiration of the time during which it is provided that said lands 
shall be held in trust by the United States. * » » " 

This language is comprehensive and imperative. It commands that 
allotments, shall be made to every child of the tribe who may be born 
within the specified period of 25 years, ending in 1909. This, we thjnk,. 
clearly means that so long as any lands remain unallotted out of that 
particular residue each child born within the specified period shall hâve 
an allotment. This, we think, would not be questioned except for the 
provisions of the act of 1893, upon which the United States especially 
relies. That act is in the following words : 

Be It enacted: "That the act of Congress approved August seventh, eighteen 
hundred and eighty-two, entitled 'An act to provide for the sale of a part of 
the réservation of the Omaha Tribe of Indians in the state of Nebraska, and 
for other purposes,' be, and the same is hereby, amended so as to authorize 
the Secrstary of the Interlor, with the consent of the Indians of that tribe, 
to allot in severalty, through an allotting agent of the Interlor Department, 
to each Indian woman and child of said tribe born since allotments of land 
were made in severalty to the members thereof under the provision of said 
act, and note livmg, one-eighth of a section of the residue lands held by that 
tril>e in common, Instead of one-sixteenth of a section, as thereln provided, 
and to allot in severalty to each allottee under said act, now .living, vi'ho re- 
ceived only one-sixteenth of a section therèunder, an additional one-sixteenth 
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of a section of such residue lands: Provided, that the allotments so made 
shall be subject to the same conditions, restrictions, and limitations provided 
for in sections six, seven, and elght of said act, touching allotments and pat- 
ents to allottees thereln mentioned: And provided, that the expensés incurred 
In making the allotments hereby authorized shall be defrayed out of the 
funds appropriated for surveying and allotting Indlan réservations." 

By this act Congress granted an allotment of 40 acres more to each 
allottee living at the time of its passage who had received but 40 acres, 
and it also granted to each Indian woman and to each child of the 
tribe born since allotments of lands had been made who was living 
at the passage of the act, a right to an allotment of 80 acres of land. 
It increased the grants to individual Indians and contained no provi- 
sion for decreasing or revoking them, or any of them. 

The act of 1882, in unequivocal and emphatic language, had con- 
ferred the right to an allotment upon each and every Omaha child 
who might be born at any time prior to the expiration of 25 years, 
after the approval of the allotments ; that is, to any child that might 
be born after the year 1884 and prior to 1909. This was a right con- 
ferred in clear terms upon a clearly defined class, to be constituted 
in the future ; and even if not an enforceable right, so far as plain- 
tifï Chase was concerned, at the time of the passage of the act, it 
clearly évidences the purpose of Congress that it should be available 
to each constituent member as he or she might later, by birth, be 
incorporated into the class. Therefore, unless this act, in so far as 
if confers this right, was repealed by the act of 1893, it still exists 
in favor of the plaintifï in this case. 

[2] The act of 1882 was certainly not repealed in terms, and we 
do not think it was repealed by implication, because, as a rule, repeals 
by implication are not favored, and should not be so held unless the 
implication is clear. In our opinion there is no such clear implication 
manifested in the act of 1893, for thèse reasons : 

(1) The Congress did not say the former act or any of its provi- 
sions were repealed, but did say that the act was merely "amended." 

(2) Provisions of doubtful meaning in congressional enactments, 
relating to Indians, must be construed so far as possible in favor of 
the Indians, and not against them. 

The Suprême Court of the United States, in the case of Choate v. 
Trapp, 224 U. S. 665, 675, 32 Sup. Ct. 565, 569 (56 L. Ed. 941), in 
answering the contention that certain claims for exemptions there un- 
der considération must be strictly construed, make use of this lan- 
guage : 

"But in the government's deallngs with the Indians the rule is exaetly the 
contrary. The construction, instead of being strict, is libéral ; doubtful ex- 
pressions, înstead of being resolved In favor of the United States, are to be 
resolved in favor of a vreak and defenseless people, who are wards of the 
nation, and dépendent wholly upon Its protection and good faith. This rule 
of construction has been recognized, without exception, for more than a hun- 
dred years, and has been applied in tax cases." 

In Chase v. United States, 138 C. C. A. 117, 121, 222 Fed. 593, 
597, it was said by this court: 

"And because, when treaties were made with them, the Indians were un- 
familiar with the language in whleh they were wrltten and with the exact 
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meanlng of many of the terms used In them, they must be coiistrued liberfilly, 
doubtful expressions must be resolved in favor of the Indians, and the tren- 
ties must be interpreted, 'not accordlng to the technieal meaning oC thelr 
vvords, * * * but in the sensé In which they would naturally be under- 
stdod by the Indians.' " 

[3], :(3) There is no inconsistency or repugnancy between the grant 
of allotments of tracts of 40 acres to the plaintiff and the members 
of his class under the act of 1882 and the grants to the classes of 
Indians spécified in the act of 1893, and "ail statutes in pari materia 
are to be read and construed together as if they formed part of the 
sarne statnte." Potter, Dwarris on Statutes, 145. When there are 
two acts on the same subject, they must stand together, if possible. 
If the two are répugnant in any of their provisions, the later act op- 
érâtes as a repeal pf the earlier one so far, and only so far, as its pror 
visions are répugnant to those of the earlier act. In re Henderson's 
Tobacco, 11 Wall. 652, 657, 20 L. Ed. 235; Frost v. Wenie, 157 U. 
S„ 46, 57, 58, 15 Sup. Ct. 532, 39 h. Ëd. 614; Board of Coni'rs v, 
^tna.Life Ins. Co., 90 Fed. 222, 227, 32 C. C. A. 585, 590; City 
Realty Co. v. Robinson; Contracting Co. (C. C.) 183 Fed- 176, 181. 
And the conclusion is that the grant to, plaintiff by the act of 1882 
of : the right tQ.his allotment of 40 acres of land has never been re- 
pcaled nor revoked, and it stillexists. He has seleçted 80 acres on 
the theory that the act of 1893 granted to him the rîght tp an ,?iddi- 
tional 40 acres ; but the grant of that act to children was clearly and 
expressly limited to children living ,at tjhe date pf the passage bf the 
act, and it was passed more than a year before the plaintiff, was born. 
He,,does not, therefore, f ail within any of the classes to. which a grant 
was made by that act, and he is entitled to only 40 acres of land ; but 
hemay take that 40 acres ;outof the 80 acres he has selectçd for his 
allotment by virtue of the provisions. of the act of 1882, with the same 
right as though he had seleçted the 40 acres when he sçlected the 80 
acres. ., . , .. ■ ^ 

The, resuit is that the amended. complaint, sets forth, facts which 
entitle the plaintiff ,to relief in equity, and that the decree whiçh dis- 
missed it was erroneous. Let the decree below be reversed, and let 
the case be remanded to the District Court, with instructions to permit 
the défendant to answer, if so advised; and it is so ordered. 



BAKER MOTOR VEHICLE CO. et al. v. HUNTER. 

(Circuit Court of Appeals, Second Circuit. December 12, 1916.) 

Nb. 40. ^ 

BANKEtrpTCY ©=266 — Sale by Receiver — Bond of PurchaSeb. 

R., a eoiporation, wlthout consent of Its ereditor H., transferred Its 
property to N., a corporation, in considération only of N.'s agreenient to 
pay R.'s debts, ail the other creditors of R. assenting to the transfer, and 
taking notes of N. in payment of their clalms against R. Pending action 
by H. against R. on his claim, bankruptcy proceedings were Instituted 

®=»For otlxer cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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agalnst N. and the court allowed N.'s recelver to sell its assets to O., a cor- 
poration (of whlch B. and N. were subordinate companles, organized and 
controlled by it), on O. glving bond condltioned that it pay, or cause to 
be pald, to H. such sum as he, may be entitled In law to receive, out of the 
amount received by the receiver for distribution to creditors of N., on the 
daim set up In the action against R. Held, that the bond required pay^ 
ment pf the whole amount of H.'s judgment agalnst R., and not a part 
thereof in the proportion of the purchase'prlce of the assets to ail the 
claims against N. ; the amount of claims, including that of H., entitled 
to preferential payment out of N.'s assets, In view of the agreement of 
R.'s other creditors with N., and the relation of 0., the chief creditor, to 
R. and N., belng less than the sale price. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ®=>266.] 

Hough, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the North- 
ern District of New York. 

Action by lyouis R. ITunter against the Baker Motor Vehicle Com- 
pany and another. Judgment for plaintifï (225 Fed. 1005), and de- 
fendants bring error. Affirmed. 

This cause cornes hère on writ of error to the District Court for the Northern 
District of New York. 

The plaintlffs in error will be referred to as défendants, and the défendant 
in error will be refen-ed to as plaintifC. 

The plaintiff has obtained a judgment in his favor for $10,790.57. The case 
was tried without a jury. 

The action was eommenced in a court of the state of New York, and was re- 
moved upon pétition of the défendants Into the District Court of the United 
States In and for the Northern District of New York. 

The Baker Motor Vehicle Company is a corporation organized under the 
laws of the state of Ohlo, and it Is hereinafter ealled the Ohio Company. It is 
engaged in the business of manufacturlng and selllng electric motor vehieles. 

The C. B. Rice Company is a corporation organized under the laws of the 
state of New York in December, 1900. It is hereinafter called the Rlce Com- 
pany. The Ohio Company caused it to be incorporated, and owned and con- 
trolled its stock, and managed, controlled, and directed its business and corpo- 
rate afCairs. It organized it for the purpose of conducting the business of the 
Ohio Company in New York in selllng its automobiles and automobile parts, 
tools, and appliances. The amount of capital stock authorized was $75,000. 
The incorporators were Clarence B. Rice, Fred B. White, Robert O. Norton, 
Manf red L. Goss, and Nathaniel Platt. 

Prlor to the organizatlon of the Rice Company the Ohlo Company had maln- 
tained an agency in New York City to look after its business in that part of 
the country. It sent Rlce, who had been in its employ as a salesman, to 
manage the New York business, and pald him a salary of $100 a month and 
25 per cent, of the profits. Rlce became the président of the Rlce Company. 
White was the gênerai manager and vice président of the Ohio Company^ Goss 
was the secretary of that company, and Norton was its treasurer. Rlce testified 
that the meeting to organize the Rice Company was held in the offices of the 
Ohio Company at Cleveland, or in those of its attorneys in the same city. 

The New Yoi'k agency maintalned by the Ohlo Company prlor to the 
incorporation of the Rice Company became indebted to the Ohio Company to 
the extent of $85,000. So much of the stock of the Rice Company as was isr 
sued was Issued to the Ohlo Company. And Rlce, as président of the Rice 
Company, submitted reports of the condition of the business regularly to the 
Ohio Company. Asked how often thèse reports were made, he answered that 
he dld not remember, "It might hâve been weekly, and it was at least once a 
month." 

In January, 1907, the Ohlo Company made a written agreement with C. B. 
Rice to sell hlm ail the stock of the Rlce Company for $15,000 in cash and for 
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$SO,0001h notes, retalnlng the stock as eollntoal tothe notes, as well as the 
light to vote the stock, and as àddltlonal secufity the résignation of Mrs. Rice 
and her brother froin thè board bf dii'ectorsi ' The Ohld Company gave the 
Rlce Company an agency agreement f ot ttié exclusive saïeof itsgoods in New 
York, New Jersey, and in a part of Ooniiectlout. The Ohlo Company, how- 
ever, 'reservéd to itseïf thé rlght to caneel the agency agi-eemént, when the 
management of the business was not satisfaetory to It. It v(»as also agreed 
that the Ohîo' Company should be permittéd to i*étaih 51 per cent, of the Rice 
Company stock so long âM àny of the notes remalned unpàld. The notes were 
demând notes gif en for the stock, and were signed by Rice and his wife. 

The Rice Company contlnued in business some six or seven months pnly. 
Then the Ohlo Company, asserting thftt matters were not SatisfactoTy to it, 
exercised its rlght to caneel the ageûty contract, and thus' put the Rice Com- 
pany in a position wliere it could not get electric cars or parts to ^ell, and 
under the agency agreement it could sell ho other cars than those made by 
the Ohio Company. The latter company thereupon caused a cireular to be 
issuéd to tlie creditors, statlng that' the Riëe Company' had lost the agency 
agreement and had become insolvent, and asked the creditors to agrée to turn 
ail its assets over to a new company to be formed, and which should assumé ail 
of its llabillties. It got ali of the creditprs with the exception of the plaintifit' 
to assent to thls arrangement. ' 

Rice testlfled that just prior to thls, and In July, 1007, tie had' a conférence 
with the offiœrs of the Ohlo Company when he was informed that if he 
would retire from the Rice Company, they would form a new company to 
take over the assets and pay the creditors, He said there were sevèral con- 
versations on the subject, and a demand was made upon him that it must be 
done or the contract would be canceled, and that he agreed to tt. 

The Ohio Corporation then organized in August, 1907, the Baker Motor Ve- 
hicle Company of New York, hereiuafter called the New ïork Company. 
The new company had a nominal capital stock of $20,000 With only $10,000 
issued and only .$500 paid in. The Rice Company, acting under the control of 
the Ohlo Company, voted to transfer ail its property to the New York Com- 
pany for the sole considération of thelatter's agreement to pay the debts, and 
did so transfer them In August, 1907. The New York Company entered on its 
books the assets thus.taken over as $116,657.07, and the liabiUties which were 
assumed as 179,881.98. The New York Company also possessed the agency 
agreement which the Ohlo Company gave to the président of the New York 
Company, and which he transferred to the latter to pay for ail its stock that 
was issued, which was, as heretofore stated, $10,000. 

The Certlfleate of incorporation of the New York Company provided that 
the dtrectors need not be stockholders. The number of directors was fixed at 
flve. Fred R. White, the gênerai manager and vice président of the Ohlo 
Company, was one of the flve. George H. Kelley of Cleveland was another. 
The testlmony shows that he was the attorney of the Ohio Company, and was, 
at the tlme his testlmony was given, the gênerai manager of the truck depart- 
ment of the Ohlo Company, having been appoiated to ttiat position in October, 
1909. He drew the papers Incorporating the Rice Company, and prior to the 
transfer of the assets of the Rlce Company to the New York corporation he had 
been sent to New York by the Ohio Company with full authority to handle the 
matters relating to the two companies absolutely as he pleased. He spent six 
weeks in New York In adjusting the business. Another. of the trustées was 
Nathaniel Platt, who had served as treasurer of the Rlce Company. The' other 
two trustées were lawyers in New York City who represented creditors of the 
Rice Company ; James J. Allen, who does not seem to hâve held auy stock; and 
James D. Lang, Jr., who heid one share. 

In October, 1908, one year after the assets of the Rlce Company had been 
transferred to It, proceedlngs in bankruptcy were instituted agalnst the New 
York Company. Prior to the institution of the proceedlngs Hunter had com- 
uienced an action In the New York court agalnst the Rlce Company on the 
paper which lie held against it, and the action was on the day calendar and 
was about to be reached. The receiver In bankruptcy asked for an injmic- 
tion staylng ail proceedlngs in Hunter's action, and it was stated In the mov- 
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Ing papers that the transactions between the Rlce Company and the New York 
Company (the alleged bankrupt) were such that the latter "is or may be ultl- 
mately liable In case a judgment Is obtained against said 0. B. Rice Company 
In said suit." The injunction was obtained on the ground that the receiver 
wished to examine into the action. Before steps could be taken to dissolve the 
lii.lunction the term came to an end, and the court was adjoumed to the ioh 
lowing January. 

An order was later obtained, anthorizlng the receiver of the New York Com- 
pany to sell its assets in bulk, whtch he promptly did to the Ohlo Company for 
¥18,000, although a short time before, two months after the receiver had been 
appointed, the receiver's attorney had informed the plaintiff, who was consid- 
ering buying the business, that no offer of léss than $40,000 for the assets 
would be considered. It wlll be recalled that one year before the New York 
Company had acqulred the assets of the Rice Company nt a valuation of 
$116,657.07, subject to llablilties of $79.831.08. This snle of the assets to the 
Ohio Company was conditioned on the latter corapany's giving a surety Com- 
pany bond to the plaintiff herein in the sum of $15,000, whlch bond was to be 
conditioned that the Ohio Company should pay the plaintiff such sums as he 
might be found entltled to in his action then pending in the Suprême Court 
of New York against the Rlce Company. 

On February 4, 1909, the plaintiff obtained a Judgment of $8,329.75 against 
the Rice Company in the above-mentioned action. An exécution was taken out 
and returned unsatisfled, and this action was commenced on the bond. 

Willard P. Jessup, of New York City (Clifton P. Williamson, of 
New York City, of counsel), for plaintilïs in error. 

Elisha B. Powell, of Oswego, N. Y. (Robert B. Knowles, of New 
York City, of counsel), for défendant in error. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
is an action at common law to recover on a bond given on November 
25, 1908, by the Ohio Company as principal and the American Bond- 
ing Company of Baltimore as surety. The bond recites that Hunter 
claims to be a creditor of the New York Company in the sum of $7,- 
500, that the company is in bankruptcy, and then continues as follows : 

'•That if the Baker Motor VeL^cle Company (of Ohio) slmll pay or cause to 
be puid to the said Louis R. Hunter such sum or sums as he, the said Louis 
R. Hunter may be eutitled in law to receive, out of the amount received by 
James N. Rosenberg, receiver in bankruptcy of the liaker Motor Veliicle Com- 
pany of New York for distribution to credltors of said liaker Motor Vehicle 
Company of New York, upon the said Ixiuis R. Huuter's claim as It Is set 
up in a certain suit uow pending in the Suprême Court of the state of New 
York, coutity of Oswego, whercin the said Louis R. Hunter is plaintiff and 
Clarence H. Itice and the C. D, Rlce Company are défendants, then this 
obligation to be null and void, otherwise to remain lu full force and effect." 

It appears in the record that after the plaintiff obtained his judg- 
ment in the New York court the attorney for the défendants the 
Ohio Company oflfered to tender to the plaintiff and his attorney the 
sum of $1,299.44. In makirig this offer it was stated that the assets 
of the New York Company had been spld for $18,000, and that the 
plaintiff's proportion of that sum was such an amount as his claims 
for $8,329.15 bore to the whole amount of claims against the com- 
pany. The proposed tender was refused on the ground that under 
the bond plaintiff was entitled to recover the amount of his judgment 
in full. The court below has allowed him the full amount, and wheth- 
238 F.— 57 
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er he is entitled to the f nll amoiint or only to a proportionate amount 
is the real question which this court has to détermine. There are, 
however, 14 assignments of error. There were 62 propositions of 
fact found by the trial court, and the défendants contend that 41 of 
thèse are without évidence to support them. In a number of in- 
stances the findings are not relevant to the issues involved. But it 
is not necessary to review the findings in détail. Upon the essential 
facts we think the évidence is sufficient to support them. 

The plaintifï sued in the state court upon a note made by C. B. 
Rice. The note was dated Jùne 22, 1907, and was a promise to pay 
to the Rice Company or its order, three months from date, $9,500, 
with interest. It purported to be for value received, and was indorsed 
by the Rice Company and delivered to the plaintifï, who indorsed it, 
as he daimed, for the accommodation of the Rice Company. The 
note was then delivered to Rice, and was for value tr^insferred to the 
First National Bank of Oswego, N. Y. The note was not paid when 
due, except that $2,000 was paid thereon, and the plaintifï as indorser 
paid the balance of it. The judgment against the Rice Company 
clearly establishes the fact that the plaintifï was a créditer of the Rice 
Company at the time that that company turned over its assets to the 
New York Company. 

When the Rice Company transferred ail its assets to the New York 
Company without any considération other than that the latter would 
pay the liabilities of the former, the New York Company took the 
assets subject to the plàintiff's claim and quite irrespective of its 
express promise to pay the liabilities of the transferrer company. And 
as the assets received were grealter than the liabilities, it was bound 
to pay the claim in full, irrespective of its promise. Such a transfer 
of the assets was a fraud upon the rights of any creditor who did 
not assent to it, and the plaintifï herein at no time assented to it. 
The transfer as against the plaintifï could not be sustained, either 
at law or in equity. The famous statute 13 Eliz. c. 5, declaring trans- 
fers made to hinder, delay, or defraud creditors utterly void, was, 
as Chancelier Kent declared in Sands v. Codwise, 4 Johns. 536, 596 
(4 Am. Dec. 305), "only in afifirmarice of the principles of the com- 
mon law." It is elementary that a corporation cannot give away its 
assets to the préjudice of its creditors, nor can it, as against its cred- 
itors who hâve not assented to it, transfer ail of its assets to another 
corporation which guarantees the payment of the debts of the former. 
The express agreement to pay the debts does not constitute a nova- 
tion, and the corporation, taking the property, holds it subject to 
a lien in favor of the creditors of the transferrer. Blair v. St. L,ouis, 
etc., R. Co. (C. C.) 24 Fed. 148; Fogg v. St. Louis, etc., R. Co. (C. 
C.) 17 Fed. 871, 5 McCrary, 441 ; Brum v. Merchants' Mutual In- 
surance Co. (C. C.) 16 Fed. 140, 4 Woods, 156; Heman v. Britton, 
88 Mo. 549; Jefferson National Bank v. Texas Investment Co., 74 
Tex. 421, 12 S. W. 101. And if the transférée corporation has agreed 
to assume the debts, under the principles of equity and under modem 
Codes of Procédure, the creditors of the transf erring corporation may 
maintain a direct action against the transférée corporation upon the 
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contract. 10 Cyc. 1268. There can be no question but that the plain- 
tiff had a valid claim which he could enforce against the assets of 
the Rice Company while in its possession, and against the New 
York Company when they were transferred to the latter. 

The assets of the Rice Company at the time of their transfer to 
the New York Company were in excess of $100,000. AU the 
creditors of the Rice Company assented to the transfer except the 
plaintiff, and took the notes of the New York Company payable in 
one year in payment of their claims against the Rice Company. The 
resuit of that agreement was that the New York Company took the 
assets of the Rice Company free from any lien arising from the 
claims of the Rice Company's creditors with the exception of that 
of the plaintiff's. As to his claim the assets continued subject to 
his équitable lien, and constituted a trust fund for its payment. And 
at the time the assets of the New York Company were turned over 
to the Ohio Company, the claims of the creditors of the New York 
Company itself amounted to about $4,000 in addition. So that ail 
the claims to be paid out of the $18,000 of assets which the Ohio 
Company received amounted to about $12,000. While it is not ma- 
terial, the trial judge expressed the opinion that the assets which were 
sold to the Ohio Company for $18,000 were worth $40,000. In as- 
certaining the amount of claims thèse assets in the hands of the Ohio 
Company were subject to, claims due to the Ohio Company from the 
New York Company hâve not been included. The court below held 
that the claims of that company were only entitled to be paid eut of 
what remained after the other claims were paid. That conclusion was 
reached upon the theory that the lega'. fiction of distinct corporate 
existence should be disregarded in a case where a corporation is so 
organized and controlled, and its affairs are so conducted, as to make 
it merely an instrumentality or adjunct of another corporation. The 
trial court had no doubt, and this court has none, that the New York 
Company was nothing more than an instrumentality or adjunct of 
the Ohio Company which acted through it. In such cases the con- 
trolling corporation may be held liable for the debts of the subordi- 
nate company. This court called attention to this principle in Re 
Watertown Paper Co., 169 Fed. 252, 94 C. C. A. 528 (1909). In 
such cases debts due from the subordinate company to the conlrolling 
corporation, and which that corporation would accordingly be liable 
for, are not entitled to be paid pari passu with the other debts; 
but the latter are entitled to be first paid in full. 

When it suited the purposes of the Ohio Corporation, having wound 
up the Rice Company to adopt the same course as respects the New 
York Corporation, the Bankruptcy Court consented that the assets 
should be transferred to the Ohio Company, but only upon condition 
that that company should give the bond already referred to, and upon 
which this action was brought, and by which it became bound to 
pay to the plaintiff such sum as he might be entitled in law to receive. 
The bond was substituted for the assets to be transferred, and out of 
those assets this plaintiff was entitled to be paid in full. It is plain 
in the light of what has been said in this opinion that the plaintiff's 
claim upon the assets turned over to the Ohio Company was one 
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which he was entitled to hâve paid htm in fuU. And it is not to be 
supposed that it was the intention of the court in substituting the bond 
for the assets to deprive the plaintiff of the full payment of his claim. 
The language of the bond is that the Ohio Company "shall pay or 
cause to be paid to the said Louis R. Hunter such sum or sums as he, 
the said Louis R. Hunter, may be entitled in law to receive" and so 
forth. The amount which he is entitled in law to receive is the 
amount of the judgment which he has obtained at law in the action 
in the New York court. If that is not what the bond means, Hunter 
would hâve been better off without the bond than with it. 

While this is an action at law upon a bond, it is quite within the 
right of the court to consider what the plaintiff's right in thèse assets 
was either at law or in equity at the time the bond was given. As 
the intention was to substitute the bond for the assets, the purpose 
must hâve been to préserve whatever rights the plaintiff had in the 
assets without regard to whether his rights in them were légal or 
équitable. 

In the argument in this court counsel insisted that the trust fund 
doctrine had no application to the facts of this case. They insist 
that that doctrine applies only to cases of insolvency, and they call 
our attention to our décision in Re Fechheimer Fishel Co., 212 Fed. 
357, 129 C. C. A. 33 (1914), where we said: 

"In saylng that the assets of a corporation eonstltute a trust fund, we are to 
be understood as reïerring to the assets of an insolvent corporation. A solvent 
corporation, of course, holds its property as any Indlvldual holds his. But 
when a corporation beeomes insolvent, a trust arlses In respect to the adminis- 
tration of Its assets for the beneflt of its creditors." 

The statement quoted is in accordance with the law as expounded 
in the fédéral courts. But the fact that the Rice Company was a 
solvent Company when its assets were transferred does not make the 
doctrine quoted inapplicable to the facts of that transfer. In saying 
that a solvent corporation holds its property as any individual holds 
his, we assumed that every one knows that if an individual. A., 
transfers ail his property to B. without considération, B. holds the 
property as a constructive trustée for the creditors of A. whether 
A. is solvent or insolvent at the time of the transfer. 

Judgment affirmed. 

HOUGH, Circuit Judge (dissenting). The first question in this and 
every other litigation is not whether plaintiff can recover in any form 
of action, but whether recovery can be had in the particular suit 
brought. 

This action at law is not on a debt; it bears no relation to the stat- 
ute of Elizabeth or any similar enactment. It is not to set agide any 
transfer of property, nor to enforce an equita'^'e or other lien; it is 
an ordinary suit against principal and surety on a bond, and présents 
no issue other than the inquiry whether the condition of that instru- 
ment has been broken. 

The terms of the bond are set forth in the opinion of the court; 
whether they mean that the Baker Company of Ohio agreed to pay 
or secure Hunter's claim in full, or only such dividend thereon as he 
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might establish in bankruptcy, is not a matter susceptible of much 
argument, for the signification must be extracted from few and ill- 
chosen words. I regard it as self-evident that the bond can only be 
construed into a promise to pay in full by disregarding most of the 
words used. 

Yet the gênerons obligation spelled out by the court below af- 
fects not only the Baker Company of Ohio as principal, but a surety 
whose liability is strictissimi juris ; and, in this action on the bond, 
there can be no recovery beyond the measure of the surety's responsi- 
bility. 

The basis of judgment below and affirmance hère is a substitution 
of the bond for certain assets in and to which plaintiff had certain 
rights at the time of bond given. This, of course, présupposes an in- 
tent so to substitute, yet the record is barren of évidence of any in- 
tent on the part of the surety other than to sign a certain form of 
words ; and in those words no such substitution or intent to substitute 
can be discovered. 

Nor did the plaintiff by his own pleading présent any such con- 
tention. The complaint only allèges that among the creditors of the 
Baker Company of New York fthe bankrupt) the plaintiff stands alone 
with a "first and preferred claim" against the assets of that company, 
and so is entitled to be paid in full in the bankruptcy proceeding; not 
having received such payment, this suit is brought. 

Thus the test of plaintifï's right to recover on the bond is pleaded 
as identical with or dépendent upon his right to recover in full in 
bankruptcy. This pleading is in complète harmony with what I re- 
gard as the obvions meaning of the condition of the bond, 

It foUows that plaintiff was bound by his complaint, as well as by 
the terms of the instrument in suit, to make out a case which would 
hâve entitled him to a judgment against the trustée in bankruptcy of 
the Baker Company of New York. It has never been asserted in 
this record that such a demand was established, and if the fact is not 
admitted, it is obvions. 

It advances nothing to dwell on the order made by the bankruptcy 
court, permitting the sale of assets. That order was no more than a 
formai registration of creditors' consents, filed in writing with said 
order, and Hunter's consent is in the exact language of the bond in 
suit. The wording of consent and bond is not good; it may not ex- 
press the intent either of Hunter or the Baker Company of Ohio; 
but that is immaterial in an action where the propriety of the judg- 
ment must be gauged by the surety's rights and by nothing else. 

Nor is it material to assert that the transfer of assets from the Rice 
Company to the Baker Company of New York was not good as 
against Hunter. Nobody has ever asserted such validity; indeed so 
far from denying liability, the Baker Company of New York openly 
assumed ail the Rice Company's obligation, including that to Hun- 
ter if he succeed«d in establishing it. Therefore no one sought to 
make Hunter worse off after transfer than before; but why his 
position should be bettered thereby has never been explained. 

Assuming, however, the équitable lien now said to exist in favor 
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of Hunter and to be a reason for entering judgment against the surety 
on this bond, the lien mu st be on some particular property, andit 
was incumbent on plaintiff to show the property and Us worth if it 
had been parted with. The only proof as to the worth of what Rice 
Company had and Baker Company of New York got is a trial balance 
sheet, showing solvency in the Rice Company (unexplained and duly 
objected to) of a date prior to an agreement signed by the plaintiff 
Hunter (as président of a créditer concern), to the effect that the Rice 
Company was insolvent. This seems unusually insufîficient. 

Nor is there any évidence that what, a year later, the Baker Com- 
pany turned into bankruptcy to be there sold consisted of Rice Com- 
pany's assets either in whole or in part. In short, nothing is shown 
to which the asserted lien can attach, or ever did attach. 

This hiatus in the évidence bas been supplied (so to speak) by con- 
fusing an action to enforce a lien with one to obtain an accounting 
from a transférée in fraud of creditors. This case was really tried 
below on the theory of fraud, and seems to be affirmed in approbation 
thereof. No such case was pleaded, and if it had been, and had been 
proved, it has not been pointed out why the American Bonding Com- 
pany is affected thereby. 

For thèse reasons I dissent from the reasoning and conclusion of 
the court. 



WOLF et al. V, UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. November 16, 1916.) 

No. 1433. 

1. Bankruptcy <g=5495— Offenses — Concealment of Propebty — Evidence, r 
In n prosecution of two brotliers, who were, respectively, the président 
and the seeretary treasurer of a bankrupt mercantile corporation, évidence 
hcld insufficient to show that the président, notwithstanding fréquent 
vislts to the corporation's store, knew of, or participated in, the conceal- 
ment from the trustée in bankruptcy of the soods of the corporation by 
the seeretary treasurer, who managed the business. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 912 ; Dec. Dig. 
<©=>495.] 

.2. Ckimiçj AL Law <©=>560— Deoree of Proof — -Moral Pbobability. 

Moral i)robability, however strong, cannot take the place of légal évi- 
dence, and any inference of guilt which the jury may draw in a criniinal 
prosecutlon must be based on facts tendlng to show guilt. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig, § 1266 ; Dec. 
ftig. ®=>560.] 

3. Criminal Law <S=>3(>8 — Presumption of Innocence — Weight op Circum- 

STAKOES. 

The presumption of innocence is an instrument of proof in favor of 
accused, whereby his innocence is established until sufHcient évidence is 
intrbdueed to overcome the proof which the law has created, and it is 
not overcome by facts which are not plainly inconsistent with innocen<!e. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 731 ; Dec. 
Dig. ®=>308.] 

®=5Por other cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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4. Bankruptct <ê=»492 — Offenses — Concealment of Pbopektt — Officers of 
Corporation. 

Offlcers of a bankrupt corporation can be convicted of fraudulently con- 
cealing from the trustée the property of the corporation In violation of 
Bankr. Act July 1. 1F98, e. 541, § 2&b, 30 Stat. 554 (Comp. St. 1913, § 9613), 
maklng It punlshable knowlngly and fraudulently to conceal, whlle a 
bankrupt, from the trustée any of the assets of the estate. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. <S=>492.] 
Woods, Circuit Judge, dlssentlng. i 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston; Henry A. Middleton Smith, 
Judge. 

Sam Wolf and Benjamin Wolf were convicted of concealing property 
from a trustée in bankruptcy in violation of Bankr. Act, § 29b, and 
they bring error. Judgment against Benjamin Wolf affirmed, and 
judgment against Sam Wolf reversed, with instructions to grant a new 
trial. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

D. S. Henderson, of Aiken, S. C, for plaintifïs in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis H. 
Weston, U. S. Atty., of Columbia, S. C, on the brief), for défendant 
in error. 

KNAPP, Circuit Judge. The plaintifïs in error, Sam Wolf and 
Benjamin Wolf, who are brothers, were both convicted of concealing 
property in violation of section 29b of the Bankruptcy Act. There is 
no reason to doubt the guilt of Benjamin Wolf, and the only question 
hère, assuming that dcmurrers to the indictments were properly over- 
ruled, is whether the évidence against Sam Wolf was sufficient to w^ar- 
rant submission to the jury. 

The record shows thèse facts: For the last 11 years and upwards 
Sam Wolf has lived and carried on, apparently with some success, a 
mercantile business at Johnson's, S. C. Prier to that he was a peddler. 
In the early part of 1913 he started anotlier store at Aiken, some 30 
miles distant, which he conducted, with the aid of Benjamin Wolf, for 
about a year in his own natne. Jle then had the business incorporated, 
as the Aiken Dry Goods Company, for the reason, as he says, that he 
was only able to run the store at Johnson's, and so turned over the 
Aiken store to his brother. How the capital stock was divided between 
them, or otherwise owned, is not disclosed; but Sam Wolf was prési- 
dent of the Company, and Ben Wolf its secretary and treasurer. The 
latter, according to the proof, had entire charge of the business. He 
boughl ail the goods, attended to the sales with the help of a clerk, and 
generady to ail appearance managed the store as though it belonged to 
himself. Sam Wolf came over from Johnson's more or less frequently, 
sometimes once a week, sometimes once a month, or at longer intervais. 
Many of his visits, perhaps the greater number, were made on Sunday. 
Upon this point his own testimony is not materially différent from that 
of the government's witnesses. What he did when there is not shown, 

@=»Far otber caseit see aame toplc & KEY-NUMBER lu ail Key-Numbeied Digests & Indexes 
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nor the length of his stay on any occasion. In short, except the fact 
that he was président of tiie company and now and tlien visited the 
store, there is no évidence whatever that he knew anything about the 
condition of the business, or had any reâson to suspect that his brother, 
in the fall of 1914, was secretly removing to other places a considérable 
portion of the stock of goods then on hand. 

In January, 1915, the Aiken Dry Goods Company was adjudicated 
an involuntary bankrupt, and a trustée appointed in due course. It 
was found upon investigation that Benjamin Woif, some two or three 
months before, had taken from the store large quantities of merchan- 
dise, mostly shoes and men's clothing, and concealed the same at two 
farmhouses in the country, each about a dozen miles away but in différ- 
ent directions from Aiken. The goods taken to one of thèse places 
were carried by the farmer who owned it, and he testified that he did 
so at the request of Ben Wolf and some time in the month of Novem- 
ber. The goods taken to the other place were shown to hâve been car- 
ried there by Ben Wolf himself about the last of September or first of 
October. The property thus discovered was turned over to the trustée 
and sold by him in March, 1915. Not long afterwards both brothers 
were indicted. 

The testimony at the trial covers nearly 60 pages of the printed rec- 
ord, but the bulk of it relates solely to the matters just mentioned, the 
finding of a quantity of merchandise at the two farmhouses, its identi- 
fication as part of the stock of the Aiken store, its transfer to town 
and delivery to the trustée, and its appraisal and sale by him. Of proof 
that even tends to connect Sam Wolf in any way with the removal or 
concealment of this property there is not the slightest word. Indeed, 
so far as he is concerned, the évidence is not only unconvincing but 
exceedingly meager. Whilst the guilt of Ben Wolf was abundantly 
proven, the case against Sam Wolf appears to rest wholly upon infer- 
ence and conjecture. 

In saying this we do not overlook the claim that Sam Wolf on one 
occasion directed Powell, the clerk, to buy tickets and check three 
trUnks to Johnson's. The fact asserted, however, is by no means es- 
tablished. Powell viftually dénies it on the witness stand, though he 
seems to admit, in answer to a question including other éléments, that 
he so told the government's représentatives the night before. Without 
reviewing his testimony in détail, it is sufificient to note that as a wit- 
ness he refuses to say that the trunks were checked at Sam Wolf's di- 
rection ; nor does he concède, when the spécifie question is put to him, 
that he had so stated in the district attorney's office. On the contrary, 
he avers positively that Sam Wolf did not give him the money for the 
tickets, and adds, "I don't think he was there that day." It is also to 
be noted that Powell was not asked whose trunks they were, when they 
were brought there, from what part of the store they were taken, 
whether he knew anything about théir contents, nor, strangely enough, 
to whom the checks and tickets were delivered. In short, and to say 
the least, the proof that Sam Wolf directed the shipment of thèse 
trunks is far from persuasive. But assuming he did, or that a jury 
might so find, we are quite unable to see that it indicates any wrong- 
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doing on his part. Powell says, and nothing appears to the contrary, 
that it was a common occurrence to ship trunks from this store, that 
drummers very often left their trunks there, that goods sold to custo- 
mers were frequently sent out in trunks and boxes, and that he shipped 
the trunks in question "like I always did the others." In a word, 
taking ail the testimony into account, it seems to us that the incident 
hère considered cannot f airly be regarded as even suspicious ; and this 
impression is confirmed by the fact that no effort appears to hâve been 
made to trace the movement of thèse trunks, to find out whether they 
were actually taken to Johnson's, and, if so, what was donc with them 
when they got there, or to ascertain whether there were any goods in 
the store at that place, or elsewhere under Sam Wolf's control, which 
had previously been in the Aiken store. Moreover, on the government's 
theory that Sam Wolf was conspiring with his brother to remove and 
conceal a large portion of the Aiken stock, it is certainly a tax upon 
credulity to suppose that he would openly engage in sending by public 
conveyance trunks of merchandise from that stock to his own store 
at Johnson's. In other words, the circumstance of which so much is 
sought to be made is fuUy consistent with honest purpose; it is ab- 
surdly inconsistent with criminal intent. Granting that it happened, 
we are of opinion that it gives no support to the charge against Sam 
Wolf. 

[1, 2] The case against him, then, rests wholly upon the fact that he 
was président of the Aiken Company and visited the store from time 
to time as above stated. Is this sufficient to justify the jury in finding 
a verdict of conviction? We are constrained, after careful study of 
the record, to answer this question in the négative, and our reasons for 
so concluding will be briefly outlined. To begin with, the testimony 
shows that the goods removed by Ben Wolf were carried away in 
trunks and packing cases, leaving the pasteboard boxes, or cartons, in 
which they had been kept for sale, standing on the shelves. Smoak, 
the trustée, says they found a great many empty boxes in sight in the 
store, with others having in them little or nothing of value, and he 
,;epeats the statement that if thèse boxes had been full of goods there 
would not hâve been any bankruptcy. The only reasonable inference 
•irom this is that the store to ail appearance contained the nsual stock 
of merchandise. That is to say, it looked just the same after the deple- 
tion as it did before. There was nothing open to the eye which would 
suggest what Ben Wolf had donc. This being so, it is surely not im- 
possible, even if it be improbable, that Sam Wolf was the victim of 
shrewd déception. That he had confidence in his brother is evidenced 
by the fact that he gave over to him the entire conduct of the Aiken 
store. On the assumption that he himself had no unlawful design, and 
that he trusted Ben Wolf as a brother would naturally be trusted, it 
seems to us quite within the bounds of belief that he remained unaware 
of the fraud until bankruptcy brought on exposure. Certainly, as we 
see it, there is no proof of anything done or said by him which war- 
rants the inference that he had prior knowledge of Ben Wolf's mis- 
conduct. True, he was the nominal head of the concern, presumably 
had a large interest in the business, visited the store at varying inter- 



f^<)6 238 FEDERAL REPORTEE 

vais, and had opportunity doubtless to find out that a considérable part 
of the stock had disappejared. But moral probability, however strong, 
cannot take the place of légal eyidence, and inferences which the jury 
may draw in a case like this must be based upon facts which of them- 
selves tend to establish the guilt of the accused. In our judgment, such 
a basis is not found in the case hère presented. 

[3] In the face of a situation like this, where suspicion is almost 
instinctive, we are liable to forget the nature and degree of that pro- 
tection which the law affords by the presumption of innocence. It may 
therefore be profitable to recall the forceful words of Mr. Justice (now 
Chief Justice) White, in Coffin v. UnitedStates, 156 U. S. 458, 15 Sup. 
Ct. 404, 39 L. Ed. 481 ; 

"Now the presumption of Innocence is a conclusion drawn by the law In 
favor of the. citizen, by virtiie whereof, when brought to trial, upon a crlminal 
charge, hé nitist be acquitted, unless he is proven to be gullty. In Other words, 
this presumption is an instrument of proof created by the law in favor ot 
one accused, whereby his innocence Is éstablished until sufficient évidence is 
introduced to overcome the proof which the law has created." 

As already said, the only évidence against Sam Wolf is the fact 
that he was président of the company and more or less often visited the 
store. This might be enough in a civil proceeding to make him respon- 
sible for the acts of his brother, but it is not enough, we are persuaded, 
to support the inference that he committed the crime of "knowingly 
and f raudulently" concealing property belonging to the bankrupt estate. 
The "proof created by the law" is not overcome by évidence merely of 
facts which are not plainly inconsistent with innocence. To hold other- 
wise is to assume, as the government contends, that, because Sam Wolf 
was président and came to the store now and then, he not only might 
hâve known and ought to hâve known, but that he must hâve known, 
what his brother was doing. In our judgment the latter assumption 
is clearly unwarranted, and it therefore results that the verdict against 
him rests in reality upon plausible conjecture and not upon proof of 
incriminating facts. It may be true, as the learned district attorney 
asserts in his brief, that Sam Wolf is the chief culprit and most de- 
serving of punishment because he instigated the whole fraudulent 
scheme ; and it may also be true, as is f urther asserted, that his appear- 
ance on the witness stand and manner of testifying induced the belief 
that he was undoubtedly guilty. But this is simply begging the ques- 
tion, since it is plain that opinion based upon probability is wholly in- 
sufficient to overcome the légal presumption, and equally plain that a 
défendant is not to be convicted because the jury think that he looks 
like a criminal. In short, we are convinced that no case for submis- 
sion was made against Sam Wolf, and therefore a verdict in his favor 
should hâve been directed. 

[4] A word as to the validity of the indictments. They are alleged 
to be bad for the reason that the crime of concealing property, as de- 
fined by section 29b, can be commifted only by a bankrupt, and there- 
fore as the bankrupt hère is the Aiken Dry Goods Company, and not 
either Sam Wolf or Benjamin Wolf as individuals, that they are im- 
mune from prosecution. The contention is not without merit or the 
support of judicial opinion. United States v. Lake (D. C.) 129 Fed. 
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499; Field v. United States, 137 Fed. 6, 69 C. C. A. 568. The Su- 
prême Court, also, in United States v. Rabinowich, 238 U. S. 78, 35 
Sup. Ct. 682, 59 L. Ed. 1211, said that the question "is at least doubt- 
ful," and refrained from deciding it. The contrary view is held in 
United States v. Young & Rolland Co. (C. C.) 170 Fed. 110, where the 
subject is fully discussed and a number of décisions cited. See, also, 
Cohen v. United States, 157 Fed. 651, 85 C. C. A. 113; United States 
V. Freed (C. C.) 179 Fed. 236; Roukous v. United States, 195 Fed. 
353, 115 C. C. A. 255; Kaufman v. United States, 212 Fed. 613, 129 
C. C. A. 149, Ann. Cas. 1916C, 466; and the opinion of the learned 
district judge overruling the demurrers in this case. We are better 
satisfied with the reasoning of thèse later cases, and therefore disposed 
to follow them until the question is otherwise decided by the court of 
last resort. Besides, we think the indictments should be sustained, 
under the authorities just cited, on the counts charging the défendants 
with aiding and abetting the concealment of the bankrupt's property. 

The conclusion we reach is that the judgment against Benjamin Wolf 
should be affirmed, but the judgment against Sam Wolf should be re- 
versed, and the case as to him remanded, with instructions to grant a 
new trial. 

Reversed. 

WOODS, Circuit Judge (dissenting). I concur in the opinion of the 
majority in so far as it sustains the indictments. I dissent from the 
conclusion that the District Judge should hâve directed the acquittai 
of Sam Wolf for lack of évidence tending to prove his guilt. 

The Aiken Dry Goods Company was adjudged an involuntary bank- 
rupt on January 22, 1915. Sam Wolf, the président, and Ben Wolf, 
the secretary of the corporation, were convicted of fraudulently con- 
cealing the assets of the corporation. No question is made of the guilt 
of Ben Wolf. A short statement of the material évidence, it seems to 
me, will show that it tended to prove the guilt of Sam Wolf. 

Owning and conducting a mercantile business at the town of John- 
son's where he lived, Sam Wolf in 1913 established a similar business 
at Aiken, 30 miles distant. About a year afterwards he incorporated 
the Aiken business and put his brother Ben in charge as manager. 
There is no évidence that Ben contributed anything to the capital stock 
or that he had any interest except what might hâve been bestowed on 
him by his brother. Sam visited the store, sometimes once a week and 
sometimes once in two or three weeks. In the autumn of 1914, ac- 
cording to the testimony of Sam Wolf, the corporate assets were a 
stock of goods of about $3,000 and some accounts due to the corpora- 
tion. After bankruptcy there was found in the store goods of the 
appraised value of $1,000, which brought at the sale $562. During 
the months of September, October, and November, five or six trunks 
and three or four boxes of goods were taken out of the store by Ben 
Wolf ; and they were found concealed on the premises of two friendly 
farmers in the country. This concealed merchandise consisted mainly 
of shoes and overalls. Their estimated value was $1,400, and the pro- 
ceeds of their sale $605. 
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Reasonable men might well refuse to believe that one-half of a sinall 
stock of goods could hâve been taken out of the store in such a short 
period of time without the knowledge of the man who had the chief, if 
not the sole, proprietary interest in it when he was visiting the store 
every week or two. It is true there were some empty boxes, but it is 
improbable that Ben Wolf meant to defraud his brother Sam and de- 
ceive him with empty boxes. Shoes, overalls, and trunks are bulky 
articles, and the abstraction of such articles to the value of $1,400 from 
a stock of $2,500 or $3,000 could hardly fail to attract the attention of 
an owner who had learned to observe and value goods by carrying 
them on his back as a peddler. 

But aside from this, the proof is direct and strong that Sam Wolf 
himself, through Tom Powell, the clerk in the store, abstracted and 
concealed goods. Powell, although ofifered as a witness by the govern- 
ment, was strongly hostile to the prosecution and favorable to the de- 
fendants. He testified directly and positively that by direction of Sam 
Wolf he shipped three trunks of goods in the latter part of the year 
1914 from the store in Aiken to Johnson's, where Wolf lived. It is 
true that he varied this statement in the manifest effort to shield the 
défendants, but this effort to shift only made his first statement the 
more important and crédible. The craft of the method of shipment 
directed by Sam Wolf was of weight against him when taken with the 
other circumstances. Instead of boxing the goods and shipping them 
as freight, passenger tickets were purchased, and the goods were ship- 
ped in trunks checked as baggage. By this method he made it practical- 
ly impossible to trace the shipment by the railroad records, since pas- 
sengers who check trunks are not identified either on receipt or deliv- 
ery of the trunks. It seems to me thèse circumstances even as they 
appear in the printed record support the inference of guilt on the part 
of Sam Wolf in the minds of reasonable men. Before the District 
Judge and the jury they were vitalized by the personality and the 
manner of the défendants and other witnesses. Whether they were 
convincing of guilt beyond a reasonable doubt was, of course, a ques- 
tion for the jury and not the court. 
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THE ATTUALITA. 

(Circuit Court of Appeals, Fourth Circuit, October 6, 1916.) No. 1479. 

1. Admibalty <S=>103 — Appealable Decbee. 

A decree in a suit in rem, which releases the vessel, leavlng notliing 
upon wlilch tlie court can take further action, Is In effect a flnal decree, 
and appealable. 

[Ed. Note. — For otlier cases, see Admlralty, Cent. Dig. §§ T12-719 ; Dec. 
Dig. <S=»103.] 

2. Courts i©=»405(5) — Circuit Court or Appeals — Jurisdiction. 

A decree of a District Court, releasing a vessel from arrest under a 
libel in rem on the ground that the vessel was employed in the service 
of a foreign nation and for reasons of conilty, does not involve a question 
of the jurisdiction of the court, and an appeal lies to the Circuit Court 
of Appeals. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1099; Dec. Dig. 
®=5405(5).] 

3. Admiralty <g=5 — LiABiLiTY OF Vessels — ToETS — Employment by Foe- 

EIGN Government. 

A merchant vessel, which has been requlsitioned by a foreign govern- 
ment and is employed in its service at a flxed freight but which remains 
under the control and management of the owner, who employs and 
pays the offlcers and crew, Is not exempt from a suit in rem in a court of 
the United States for a maritime tort. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 69-85 ; Dec. ' 
Dig. <S=».5]. 

4. CONSTITUTIONAL DaW ®=>68(1) — JUDICIAL PoWER PoLITICAI, QUESTIONS. ' 

A suggestion flled by the govemment of the United States in the Dis- 
trict Court that a foreign steamship is requlsitioned by and In the serv- 
ice of a foreign government, which does not contain a demand by the 
executive branch of the government that the ship should be released, 
does not constitute a décision by the executive department on a political 
question, and the District Court is entitled to go Into évidence on the 
subject of the nature and terms of the réquisition. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dig. § 125; 
Dec. Dig. <g=a68(l).] 

5. Admiralty <s=»5 — Discbetionary Jubisdiction — Suit Between Fobeign 

litigants. 

That a vessel libeled for a tort committed on the high seas salis under 
a foreign flag, and that the libelant is a subject of another foreign na- 
tion, is not sufficient to requlre a court of admiralty of the United States 
to décline jurisdiction. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 69-85 ; Dec. 
Dig. <&=55.] 

Appeal from the District Court o£ the United States for the East- 
ern District of Virginia, at Norfolk. 

Suit in admiralty by Basil George Mangakas agalnst the Italian steamship 
Attualita. Order made by the District Court releasing the steamship from 
custody on the ground that she had been requlsitioned by the Italian govern- 
ment. Libelant appeals. Heversed. 

On the 9th of September, 1916, in the court below, the appellant flled hls 
libel In rem agalnst the steamship Attualita. He sought to hold It liable for 
the damages, estlmated at $800,000, occasioned by the alleged négligent slnk- 
Ing, on the 29th of July in the same year, by such vessel, of the Greek steam- 
ship Mina. The collision was sâld to hâve taken place In the Medlterranean 
Sea, some 50 miles east of Gibraltar. Under this libel the ship was arrested. 

^KsFor otber cases see same toplc & KBY-NUMBER In ail Key-Numbered DIgests & laàitxea 
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On the 20th of September the United States attorney for the Eastern district 
of Virginia, acting under the direction o£; ihe Attorney General of the United 
States, brought tp the attention of the court "that the Attorney General of the 
United States has recelved from thé Sècretary of State of the United States a 
communication, dated September 15* 1916, to the effeet that the Sècretary of 
State has been advised by:the Italian arabassador that the Italian steamshlp 
Attualita, whiçh has been libeled and attached In this proceedlng, was at the 
time of the sald attachment and is now requlsitloned by the Italian govern- 
ment, and was at the time of saJd attachment and is now in the service of 
the Italian government." The district attorney stated he was further directed 
to call the attention of the court in this connection to The Luigi (D. 0.) 230 
Fed. 493, and concluded by statlng that "In bringlng this matter to the atten- 
tion of the court the United States does not intervene as an interested party, 
nor do I appear either for the United States or for the Italian government, 
but I présent the suggestion as amieus cnrlœ, as a matter of eomity between 
the Urited States government and the Italian government, for sueh considéra- 
tion as the court may deem neeessary and proper/' Two days later the master 
of the steamshlp intervened for the Interests of its owner, an Italian corpora- 
tion, for the sole purpose of flllng exceptions to jurisdictlon and maklng clalm 
for the vessel. He objected to the jurisdictlon on the ground that the vessel 
was requisltloned by the Italian government for the purpose of transporting 
mllitary supplies. 

Evidence was taken in the court below. It showed, among other thlngs, that 
the vessel hnd been requisltloned by the Italian government; that Is to say, 
the Italian government had required the owners to navlgate the shlp to and 
from such ports, and to carry such cargo, as the government, durlng the 
perlod of the réquisition, should direct. For the use of the shlp the govern- 
ment paid its owners at Certain flxed rates. The owners pald ail the wages 
of the captain and erew and the other expenses of the shlp, whlch was navi- 
gated, by the captain and crew employed by the owners. Just bef ore the ar- 
rest the vessel had come Into the port of Norfolk In ballast, and was about to 
proceed to Baltimore to load, aecôrdin^ to the directions of the Italian govern- 
ment, a cargo of grain and rails for Italy. The learned judge below rgached 
the conclusion that the steamshlp, for reasons of eomity, should be released, 
and so ordèred. In such order it was declared that the court had not In any 
manner dealt wlth the merits of the case set forth in the libel, or with the 
question of jurisdictlon as between the llbélant and the respondent shipowner, 
or the master, who has claimed the shlp, and that the release was ordered 
soleiy on the ground that at the time of the arrest the shlp was under requisi- 
■ tion by the government of the kingdom of Italy, and was without préjudice 
to the merits of the ca^e. In order thatthe appellant might appeal, the opéra- 
tion of the order was suspended for 10 days. 

John M. Woolsey, of New ïork: City, Edward R. Baird, Jr., of Norfolk, Va., 
and J. Parker Klrlin, of New York Glty, for appellant. 

Kobert M, Hughes, of Norfolk, Va., for appellee. 

Floyd Hughes, of Norfolk, Va., and Francis Rawle, of Phlladelphia, Pa. 
(Hughes & Vandeventer, ■ of Norfolk, Va., and Joseph W. Henderson, of 
Phlladelphia, Pa., on the brief), for the Italian embassy and government, as 
amici curiœ. 

Before PRITCHARD arid KNÀPt, Circuit Judges, and ROSE, District 
Judge. 

. PER CURIAM, The appellee steamship makes five contentions: 
[i] 1. The decree 'belovif is not final, and therefore not appealable. 
The libel in this case is in rem. The vessel by the decree below is 
reieaééd from arrest.' This in .éffeçt terminâtes the proceeding as 
against her. Coùnsel lUpqn bqth sides seem to be at one that,. as a 
practical matter, if this decree remains unreyersed, nothing else can 
be donc in the coilrt below which w^ould be worth doing. Thé ques- 
tion whether' a decree is final arid appealable is not détërmined by 
the name which the court below gives it, but is to be decided by 
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the appellate court on considération of the essence of what îs donc 
by the decree. Potter v. Beal et al., 50 Fed. 860, 2 C. C. A. 60. 

[2] 2. The steamship says that the question involved is one of 
jurisdiction. The appeal should therefore hâve been taken to the 
Suprême Court. The objection which prevailed in the court belovv 
was not to the jurisdiction of the District Court of the United States 
as a fédéral court, but was an objection which went equally to the 
jurisdiction of any court, state or fédéral, and for that reason the 
appeal to this court was properly taken. 

[3] 3. It is asserted that the steamship is immune to proceedings 
in any court. It is admitted that to give this immunity it will lae 
necessary to take a step beyond that which has been taken in any 
decided case, although it is argued that the logic of some décisions 
heretofore made require that step. We are frankly reluctant to take 
it. There are many reasons which suggest the inexpediency and 
the impolicy of creating a class of vessels for which no one is in 
any way responsible. For actions of the public armed ships of a 
sovereign, and of those, whether armed or not, which are in the 
actual possession, custody, and control of the nation itself, and are 
operated by it, the nation would be morally responsible, although 
without her consent not answerable legally in her own or other courts. 
For the torts and contracts of an ordinary vessel, it and its owners 
are liable. But the ship in this case, and there are now apparently 
thousands like it, is operated by its owners, and for its actions no 
government is responsible, at law or in morals. 

The persons in charge of the navigation of the ship remain the 
servants of the owners and are paid by them. The immunity granted 
to diplomatie représentatives of a sovereignty, to its vessels of war, 
and under some circumstances to other property in its possession 
and control, can be safely accorded, because the limited numbers and 
the ordinarily responsible character of the diplomats or agents in 
charge of the property in question and the dignity and honor of the 
sovereignty in whose services they are, make abuse of such im- 
munity rare. There will be no such guaranty for the conduct of the 
thousands of persons privately employed upon ships which at the 
time happen by contract or réquisition to be under charter to sovereign 
governments. 

[4] 4. The steamship says that in any event her right to immunity is 
a political question, which has been passed upon by the executive 
branch of the government. A comparison of the suggestion which 
was filed in The Exchange, 7 Cranch, 116, 3 L,. Ed. 287, with that 
in this case, shows quite clearly that, while in The Exchange the 
executive demanded the ship's release, it has in this case carefully 
refrained from doing anything of the kind. 

[5] 5. It is said 5iat in the exercise of a sound discrétion juris- 
diction should be declined. The ship Aies a foreign flag. The libelant 
is a subject of another foreign monarch. The tort complained of 
was committed upon the high seas. We think this contention fore- 
closed by what the Suprême Court said in The Belgenland, 114 
U. S. 368, 5 Sup. Ct. 860, 29 L. Ed. 152. 



012 238 FEDERAL ItEPORTEU 

For thèse reasons, the dedree below, dismissing the vessel from 
arrest, must be reversed, and the case remanded for further pro- 
ceedings not inconsistent with this opinion. 

Reversed. 

Note. — The opinion of Waddilî, District Judge, delivered In tlie court be- 
low, is as follows: 

Gentlemen, we ail appreciate the importance o£ this case, and I would like 
to hâve more time to conslder it than I can hâve, if I dispose of it at this 
time. In that connection, however, I will say that it bas been before me dur- 
ing the last two weeks several ttmes, and has been argued on two occasions 
préviens to this, and I think I can décide it now, whleh seems désirable, as 
anything that Is to be done with respect to a war vessel, or a vessel used in 
connection with the war, is In Its nature urgent. 

The case is one, briefly, in which the llbelant, as sole owner of the Greek 
steamship Mina, seeks to recover damages against the respondent ship, At- 
tnallta, for damages sustalned in collision, on or a bout the 29th day of July, 
1916, at approximately half past 2 o'clock in the morning, in the waters of 
the Medlterranean Sea, some 30 miles east of Gibraltar, du ring the existence 
of a thlck fog. Llbelant claims damages In the sum of $800,000, the ship 
and cargo having been wholly lost. 

After the Attuallta arrlved in Hampton Hoads, seizure was regularly had. 
Appearanee was made by the Italian government, tlirough the interposition 
of the Attorney General of the United States, as amlcus curlœ, and also by 
counsel like wi se appearing as amieus curiœ, and counsel also speclally ap- 
pearlng for the ovi'ner of the Attuallta. 

I hâve examined carefuHy the cases submitted to me to-day. The Davis, 
10 Wall. 15, 19 D. IJd. 875; The Eidelity, 16 Blatchf. 569; Ped, Cas. No. 4,758; 
Long V. The Tampico (D. C.) 16 Fed. 491; The Athanaslos (D. C.) 228 Fed. 
558 ; The Luigi (D. C.) 230 Fed. 493. 

The Frankmere, an unreported décision of this court, Is more like the prés- 
ent case than any other I hâve seen. There the government, however, did not 
iippear, which distinguishes it materlally from this case. If the Italian owner 
was hère seeking the release of this ship, and his government did not inter- 
pose, I would not hâve the slightest doubt a.s to what should be done. The 
flrst three cases above clted, whlle very Interesting, do not bear especially 
upon the question hère. It will be found that they turn either upon the fact 
of the assertion of a claim for salvage, for saving the res Involved, or that 
the government was not actually in possession of or had control of the prop- 
erty, or that the same was not devoted to public use in connection with the 
government's opérations. In the last two cases, clted from 228 and 230 Fed., 
respectively, the facts of the réquisitions are not fully shown, and the opinion 
ini each case, as bearing on the questions under considération hère, apparently, 
is obiter dicta. 

I appreheud the appearanee of the Italian government, In the manner In- 
dicated, is sufflclent; and the appearanee of the owner is entered specially 
to raise the question of the jurisdlction of the court. 

The flrst question is as to the effect of the appearanee by the Italian govern- 
ment. Counsel insist that the appearanee and claim, and assertion of sover- 
eignty, is ail that is necessary and required, and, when that is done, the court 
should take no further action— citing The Exchange, 7 Cranch, 116, 3 L. Ed. 
287 ; The Parlement Belge, 4 Prob. Div. 129 ; Id., 5 Prob. Dlv. 197. 

I hâve no doubt that, where a government owns the res, its appearanee 
and claim is ail that is necessary to end the proceeding, but that Is not this 
case. The Italian government makes no claim of ownership to the ship, but 
merely that it is requisitioned for governmental purposes, entitllng it to the 
possession thereof, thus necessarily brlnging up the terms and conditions of 
the réquisition. Hence the court should put the government to proof, to show 
its connection with the ship in such way as to establisU its freedom from 
the seizure. 
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The efEect of the rofiuisltioii must be eonsidered In the light of the use ta 
be made of the ship. L'ndoubtedly, when this ship was attached, she was under 
the luanageiiient of her owners, so far as manning and operating her were con- 
cerned. But she was at the same time iinder réquisition by, and under the 
control and direction of, the Italian admiralty, taking orders therefrom, and 
at the time of tho seizure was in this harbor under such orders, en route to 
Baltimore for cargo for that governnient. 

Under thèse circumstanees, can the libelant maintain the attaehment, with- 
oiit deprlving the Italian government of the possession and use of the ship, 
assiimlng tlie réquisition to hâve beon regularly made? I think that right bas 
boen established, and, that being so, this court should be very slow to inter- 
pose, especially at the Instance of private litigants of another country (The 
Belgenland, 114 U. S. 35.5, 362, 5 Sup. Ct. 860, 29 L. Ed. 152). and seize the 
ship, and take It from the possession of the Italian government. 

This is my view. It may be a great hardship on the libelants ; but It is 
not for me to détermine the course of the Italian government. It may hâve 
been necessary, In order to préserve its rights to the possession of the ship 
for governmental purposes. to intervene in thèse proceedings, and for the 
court of the TJnlted States to wrest the ship's possession from her would tend 
to disturb the international comity exlsting between the two nations, which 
are now frlendly. Especially is this true when the Italian government is en- 
gaged in war. 

The attaehment, so far as the Italian government is concerned, will be 
abated, and the sliip released. 
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In re HURSEY. 

(Circuit Court of Appeals, Fourth Circuit. December 14, 1916.) 

No. 1454. 

1. Fhaudulent Conveyances <S=:5296 — Existence of Pecuniary Obligations 

— Evidence. 

Relative to H. having been under pecuniary obligations at the time of 
his voluntary conveyance to his wife, sought to be set aslde as fraudu- 
lent, introduction of the contract for sale to H. by N. of fertilizer, entered 
into by H. with N.'s agent, and by its terms requiring approval by N. and 
notice thereof to H. in order to be operative, with the word "Approved" 
stamped thereon as of a date before the conveyance, and below the word 
"Conflrmed," is at least prima facle proof of confirmation of the contract 
by notice to H. of its approval. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. § 
891; Dec. Dig. <S=3296.] 

2. Fkaudulent Conveyances <S=>214 — Existing Creditors. 

The seller to H. of fertilizer, by a contract by which it was to be 
charged to H. and his notes given therefor, was a créditer within the 
protection of the law against voluntary conveyances by a debtor. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
639, 640; Dec. Dig. (S=214.] 

3. Fraudulent Conveyances ®=»57(3)— Amount of Indebtedness and Prop- 

ERTY. 

For a retail merchant, engagea in the hazardous business of making 
advances on the faith of crops to be grown by his customers, when in- 

@=3For other cases see Eame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indeyes 
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debted for 375 tons of fertillzer, and havlng as his other assets a stock 
of $3,000, lots worth $4,800, and $5,000 In bank, to convey to hls wife the 
lots, with undertaking to build thereon a storehouse at a cost of $3,800, 
which he afterwards did, was not within the rule that a gift will be 
valld, if the donor's debt be inconsiderable relative to the whole of hls 
property, and the property conveyed Inconsiderable relative to the donor's 
entire assets, so that the gift will not materially increase the hazard of 
hls creditors. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§ 148 ; Dec. Dig. ®=>57(3).], 

Appeal from the District Court of the United States for the East- 
ern District of South Carolina, at Charleston, in Bankruptcy ; Henry 
A. M. Smith, Judg:e. 

Action by Joe. P. I^ane, trustée in bankruptcy of John A. Hursey, 
bankrupt,,against John A. Hursey and wife. Judgment for plaintiff, 
and défendants appeal. Affirmed. 

W. C. Moore and W. H. Muller, both of Dillon, S. C. (Sellers & 
Moore and Gibson & Muller, ail of Dillon, S. C, on the brief), for 
appellants. 

Louis M. Swink, of Winston- Salem, N. C. (Mitchell & Smith, of 
Charleston, S. C, and G. G. McLaurin, of Dillon, S. C, on the brief), 
for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The défendant John A. Hursey was 
adjudged a bankrupt in December, 1914. His indebtedness was about 
$15,000 and his assets about $1,000. The trustée brought this action 
to set aside a conveyance from Hursey to his wife, Mattie Hursey, 
of five lots in the town of Dillon for the expressed considération of 
$500 and love and affection. The District Court held on the évidence 
that there was no actual fraud in the transaction, and on this point 
there is no assignment of error. The appeal involves the two ques- 
tions whether the District Court was right in holding: First, that 
there was an antécédent debt or obligation to the Navassa Guamo 
Company ; and, second, that the deed was voluntary and invalid as to 
that debt. At the time of the conveyance Hursey was a merchant in 
the town of Dillon. The évidence fails to show that he was under 
any pecuniary obligation at the time, either iîxed or conditional, ex- 
cept such as may hâve been assumed by a contract dated January 
10, 1911, for the purchase of 375 tons of fertilizers from the Navassa 
Guano Company. The contract was taken by the company's traveling 
agent and contained the stipulation that it should "be operative only 
after being approved by the company's home office." No fertilizer 
was shipped under it until February 13, 1911, after the exécution and 
record of the deed. 

[1] It is true that no obligation fell on either party to this con- 
tract until it was approved by the home office and notice given to Hur- 
sey of approval. Before approval and notice to Hursey, the paper was 
a mère proposai subject to withdrawal by either party. Baird v. 
Pratt, 148 Fed. 825, 78 C. C. A. 515, 10 h. R. A. (N. S.) 1116; Mon- 
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eyweight Scale Co. v. Gordon Mera ,Co., 102 S. C. 419, 86 S. E. 
1060. But we are unable to agrée that there was no évidence of ap- 
proval and notice to Hursey. On the original contract introduced 
are stamped the words, "Contract approved Jan. 11, 1911," and below 
thèse the word "Confirmed." The only confirmation or ratification 
that could hâve been meant was notice to Hursey of approval. The 
paper so stamped was introduced without objection as expressing in 
its entirety the contract, and it furnished at leâst prima facie proof 
of the confirmation of the contract by notice to Hursey of its ap- 
proval. Although Hursey was a witness, he did not deny the con- 
firmation indicated on the face of the paper; indeed, the record of 
the trial indicates that the completeness of the contract was assumed. 
The District Judge could not hâve regarded the question of confir- 
mation of the contract seriously made, since he does not allude to the 
point in his opinion. 

[2] The contract contemplated that the fertilizer should be charged 
to Hursey and his notes given therefor, and this clearly shows that 
Hursey was the purchaser and that his liability was a primary obli- 
gation. He was so absolutely bound by the exécution and confirma- 
tion of the contract that had he refused to take the goods, the fer- 
tilizer company would hâve had a right of action for breach of 
contract. The seller was therefore a creditor within the protection 
of the law against voluntary conveyances by a debtor. McAfee v. 
McAfee, 28 S. C. 188, 5 S. E. 480; Barrett v. Still, 102 S. C. 19, 
86S. E. 204. 

[3] The other question is: Was the deed from Hlirsey to his wife 
voidable as a voluntary deed ? It is not possible to reconcile the di- 
vergent statements of the law found even in courts of high authority 
on the subject. We understand the law in South Carolina to be as 
stated by the District Judge, as follows ; 

"The rule may be stated to be that slight indebtedness, such as for cur- 
rent expenses for a family or debts Inconsiderable to the value of the donor's 
estate, will not generally avoid a voluntary conveyanee ; but, subject to this 
qualiflcation, it seems to be a settled rule of law that one who is In debt 
cannot uiake a voluntary conveyanee whlch will prevail against existing debts." 
Blakeney v. Kirkley, 2 Xott & McC. (S. C.) 544 ; McElwee v. Sutton, 2 Bailey 
(S. C.) 128; Izard v. Middleton, 1 Bailey. Eq. (S. C.) 228; Riehardson v. 
Rhodus, 14 Rich. (S. C.) 95; Andersen v. l'ilgrara, 41 S. C. 423, 19 S. B. 1002, 
20 S. E. 64 ; Barrett v. Still, 102 S. C. 53, 86 S. E. 204. 

The rule is thus well stated in Bispham's Equity (7th Ed.) page 
375: 

"The true rule seems to be that the gift will be valid if the 'donor has, at 
the tlme, the peeuniary ability to withdraw the amount of the donation 
from liis estate without the least hazard to his creditors, or in any material 
degree lessening their prospects for payment.' " 

The considération of $500 was not nominal, but it was altogether 
inadéquate. The lots were worth four or five tinies that amount. 
Such inadequacy shows always either imposition, or some other con- 
sidération entering into the transaction. It is not logical to say that 
a conveyanee made without actual fraud must be either altogether 
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voluntary, and therefore voîdable, or altogether for value, and there- 
fore valid. It may be, as this deed was, for value to the extent of 
the money paid, and voluntary to the extent that love and affection 
entered into it; that is, to the extent of the différence between the 
money paid and the known value of the property. So this deed was 
voluntary to the extent of the value of the property over the $500. 
McMeekin v. Edmonds, 1 Hill, Eq. (S. C.) 294, 26 Am. Dec. 203 ; 
Anderson v. Fuller, McMul. Eq. (S. C.) 35, 36 Am. Dec. 290; Werts 
V. Spearman, 22 S. C. 219. The obligation assumed to pay for the 
fertilizer in no view can be regarded inconsidèrable in its relation 
to the whole of the donor's property, nor can the property conveyed 
be held inconsidèrable in its relation to the entire assets of the donor. 
The debtor was engaged in the hazardous business of a retail mer- 
chant making advances on the faith of the crops made by his cus- 
tomers. His chief assets were a stock of goods worth $3,000, the 
fertilizer purchased, the lots conveyed to his wife, estimated at $4,- 
800, and cash in bank $5,073.72. In the transaction with his wife, 
he undertook to build a storehouse on the property conveyed requiring 
an outlay, which was afterwards madê, of $3,800. This mère state- 
ment of the matter shows that the donation made by Hursey to his 
wife, so far from being an inconsidèrable depletion of his assets, ef- 
fected a radical change in his business status, greatly increasing tlie 
hazard of his creditors. 

The question whether equity will require repayment from the pro- 
ceeds of sale of the $500 actually paid by Mrs, Hursey bas net been 
passed on by the District Court, and it would not be proper for this 
court to anticipate it. Indeed, the question will disappear, should 
Mrs. Hursey elect to exercise the right fixed by the District Court 
to pay the debt of the Navassa Guano Company and retain the prop- 
erty. 

Affirmed. 
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ATLANTIC COAST LINE R. CO. v. WOODS. 
(Circuit Court of Appeals, Fourth Circuit. December 14, 1916.) 

No. 1468. 

1. Removal of Causes <S=389(2) — Right of RemoVal — Bubden of Défendant. 

A défendant, seeking removal of an action on the ground of diversity of 
citlzenshlp, has the burden of establishing tbat fact. 

[Ed. Note.— For other caises, see Removal of Causes, Cent. Dlg. §§ 192- 
195, 197; Dec. Uig. ©=>89(2).] 

2. Removal of Causes <S=115 — Effect of Défenses. 

A servant's action against a railroad company was removed to the féd- 
éral court on the ground of diversity of citlzenshlp. The complalnt stated 
no facts brlnglng the action wlthin the fédéral Employers' Llability Act 
(Act Aprll 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]), and 
nothing was pleaded in the answer settlng up that at the time of the 
in jury plalntlfl: was engaged in any worlc brlnglng hlm wlthin the statute. 
Heldtheit, notwithstanding the removal of the action on the ground of 
diversity of citlzenshlp, évidence that plalntlfC was engaged in Interstate 
commerce when injured, and for that reason the action was governed by 
the fédéral Employers' Llability Act, was admissible, for such évidence 
wouia be admissible in the state courts, had not the action been removed. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 245, 
247, 248, 251; Dec. Dlg. <S=»115.] 

3. Appeal and Ekroh <g=5l056(l) — Review — Harmlbss Errob. 

In such case, where the state law applied allowed punitive damages, 
contrary to the fédéral Employers' Llability Act, and did not prescribe 
the same perlod of limitation for brlnglng the action, the exclusion of 
évidence tendlng to show that the action was governed by the fédéral act 
was prejudlclal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§4187, 
4191, 4207 ; Dec. Dlg. <g=1056(l).] 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Florence ; Henry A. Middleton Smith, 
Judge. 

Action by Robert A. Woods, by his guardian ad Utem, against the 
Atlantic Coast Line Railroad Company. There was a judgment for 
plaintiff, and défendant brings error. Reversed. 

Lucian W. McEemore, of Sumter, S. C, and P. A. Willcox, of Flor- 
ence, S. C. (Barron, McKay, Frierson & Moffatt, of Columbia, S. C, 
on the brief), for plaintiff in error. 

William W. Hawes, of Columbia, S. C. (W. Boyd Evans, of Colum- 
bia, S. C, on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

WOODS, Circuit Judge. The plaintiff, Robert A. Woods, a boy 17 
years old, was employed in the shops of the défendant company in the 
city of Florence, S. C. While operating a boit cutter or threading ma- 
chine in repairing a locomotive, the plaintiff was injured, and sued to 

@=>For other cases se« same topic & KEY-NUMBER in ail Kay-Numbered Digests & Indexes 
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recover damages in the state court. The injury was receîved in Jan- 
uary, 1913, but the action was not commenced until November 24, 1915. 
The défendant removed the case to the District Court of the United 
States for the Eastern District of South Carolina by a pétition showing 
diversity of citizenship. There was no allégation, either in the com- 
plaint or the answer, tending to show that the action fell under the 
fédéral employers' liability statute. On the trial in the District Court, 
near the close of the testimony, the défendant ofïered évidence to show 
that the plaintifï was engaged in interstate commerce, and that, there- 
fore, its liability was to be determined under the fédéral statute. The 
ruling of the District Judge and his reasons therefor are thus stated 
in the bill of exceptions: 

"The couiplalhant had stated no facts statlng a cause of action under the 
fédéral ISinployërs' Liability Act, and nothing had been pleaded in the an- 
swei* of the. défendant settiiis up that at the tinie of the injury the plalntifC 
was ehgaged in ariy work which brought hlm within the terms of that stat- 
ute; nor had anythihg beeil shown in any of the pleadings to place the plàin-. 
tiCf upôû notice that any such défense would be introduced. Thereupon the 
court refused to permit the testimony, or allow It to be introduced, unless the 
plaintitï cohsented, and, the plaintiff not consenting, the testimony was ex- 
cluûed." 

[1, 2] The plàintiflf in his complaint stated a cause of action at 
common law. Such an action was removable to the fédéral court on 
the pétition of the défendant showing diverse citizenship. The burden 
was on the défendant to show diversity of citizenship, but, since the 
plaintiff had set up a cause of action at common law, it was that cause 
of action, and that alone, that the défendant had to deal with. It was 
under no obligation to even consider what sort of défense it would set 
up until by pétition to remove it had exercised its right of having the 
case brought to the fédéral court, and the cause of action set up by 
plaintiff was properly in the fédéral court for trial. Being properly 
in the fédéral court for trial, ail évidence was admissible there that 
would hâve béen admissible in thé state cOurt, had the cause not been 
removed. It follows that the décision in Toledo, etc., R. Co. v. Slavin, 
23è U. S. 454, 35 Sup. Ct. 305, 59 L. Ed. 671, is conclusive that the 
défendant in the trial in the fédéral court had the right to introduce 
évidence tending to show that the plaintifï had no cause of action at 
common law by showing that the cause of action, if any, arose under 
the fédéral employers' liability statute. That was an action by an em- 
ployé of the railroad company for damages for personal injuryi Nei- 
ther thè complaint nor the answer contained any référence to the fédér- 
al Employers' Liability Act. Over the objection of the plaintiff, évi- 
dence was î^dmitted showing that the train on which the plaintiff was 
riding at the time of the injury was engaged in interstate commerce. 
But the jury were instructed that the cause was to be decided under the 
Ohio statute, which rendered unavailable the défenses of assumption 
of risk and cpntributo.ry négligence where the injury occurred from a, 
defect in "r^il, track, pr machinery." Thus the défenses of contribu- 
tory négligence and assumption of risk, both of which are available un- 
der the fédéral statute, were excluded. The judgment in favor of the 
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plaintiff was affirmed by the Suprême Court of Ohio. On writ of error 
the Suprême Court of the United States, in reviewing the judgment, 
said : 

"But a controlllng fédéral qvsestion was necessarily involved ; for, when 
the plaintiff brought suit on the state statute, the défendant was entitled to 
dlsprove liability under the Ohio act, by showing that the injury had been 
iuflicted while Slavin was eniployed in Interstate business, and if, witliout 
ameudiuent, the case proceeded with the proof showing that the right of the 
plaintiff and the liability of the défendant liad to be measured by the fédéral 
statute, It was error not fo apply and enforce the provisions of that law." 

St. Louis, etc., R. Co. v. Seale, 229 U, S. 156, 33 Sup. Ct. 651, 57 
L,. Ed. 1129, Ann. Cas. 1914C, 156, lays down the same rule. 

[3] It may be that the error of rejecting the évidence would hâve 
been harmless had the law of South Carohna been the same as the 
fédéral employers' liability statute. But it differs in àt least two im- 
portant particulars. The law of South Carolina allows the recovery 
of punitive damages, and it does not impose the condition, imposed by 
the fédéral statute, that the action must be brought within two years. 
Atlantic, etc., R. Co. v. Burnette, 239 U. S. 199, 36 Sup. Ct. 75, 60 h. 
Ed. 226. 

The évidence ofïered should hâve been admitted, and for its exclu- 
sion the judgment must be reversed. 

Reversed. 



LONG et ux. v. ATLANTIC COAST LINE R. CO. 

(Cil-cuit Court of Appeals, Fourth Circuit. December 14, 1916.) 

No. 1446. 

1. Cabbiers iê=3320(24) — Injxjky to Passengers — Négligence — Questions for 

Jury. 

Evidence that the conductor and brakeman had gone through the car 
several times while in its aisle was the suit case over whlch a passenger, 
walking through the car, was thrown by an ordinary lurch of the train, is 
enough to go to the jury on the issue of négligence in leaving it there 
after tliey knew, or had reasonable opportunity to know, of Its présence. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1315; Dec. 
Dig. <©=>320(24),] 

2. Carriers iS=>323 — Injury to Passenger — Contribxjtory Négligence — 

WiTAT Law (îoverns. 

The law of contributory négligence of the state, where a passenger was 
Injured while traveling between points thereln, governs In an action for 
the injury. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1346; Dec. Dig. 
<S=»323.] 

3. Appeal and Error <g=273(l) — Sufficiency of Exception. 

To constitute an exception, allowing revlew, it is enough that the di- 
rection of the verdict for défendant was so brought to the attention of the 

®=»For otber cases aee same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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court and defendant's counsel at the proper time that both undorstood 
the purpose of plaintlffs' counsel to make it the basis o£ a wrlt of error. 
[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1620- 
1623,1625,1629,1630; Dec. Dig. ®=>273(1).] 

4. Exceptions, Bill of ®=s<J — ^Proposed Bill — Sufficienct. 

The paper served as a blll of exceptions, consisting of a narrative of 
what occurred at the trial, including the testlmony and the charge, and 
Indicating the point made by plaintiffs on the charge which they Intendcd 
to use as a basls for assignment of error, whlle unsatisfactory and alto- 
gether informai, did not require the judge to treat it as a nullity. but 
was sufficlent as a proposed bill of exceptions to warrant him, in the 
exercise of his discrétion, to receive it and put it into proper shape for 
settlement. 

[Ed. Note.— For other cases, see Exceptions, Bill of. Cent. Dig. §§ 8, 12 ; 
Dec. Dig. <g=>6.] 

In Error to the District Court of the United States for the Eastern 
District of South CaroHna, ai: Columbia ; Henry A. Middleton Smith, 
Judge. 

Action by J. C. Long and wife against the Atlantic Coast Line Rail- 
road Company. Verdict was directed for défendant, and plaintiffs 
bring error. Reversed. 

Alfred Wallace, Jr., of Columbia, S. C. (W. Boyd Evans, D. C. 
Ray, and Porter A. McMaster, ail of Columbia, S. C., and James H. 
Fanning, of Springfield, S. C, on the brief), for plaintiffs in error. 

Douglas McKay, of Columbia, S. C, and P. A. Willcox, of Florence, 

5. C. (L. W. McLemore, of Sumter, S. C, on the brief), for défendant 
in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

WOODS, Circuit Judge. [1] In this action for personal injuries 
the main question is whether the évidence warranted the District Judge 
in directing a verdict for the défendant. The évidence relied on to 
support the action may be thus summarized : 

At Walthourville, Ga., on October 28, 1914, plaintiffs, J. C. Long 
and his wife, Cathleen T. Long, became passengers on defendant's 
train No. 58, running from Waycross to Savannah, Ga. After passing 
several stations, Mrs. Long went from her seat to the toilet at the other 
end of the car. On her way back to her seat there was a lurch or jolt 
of the train, which caused her to stumble over a suit case in the aisle 
of the car and to fall on or against a seat. The resuHing injuries pro- 
duced miscarriage and serions illness. There were several suit cases 
in the aisle when the plaintiffs boarded the train, The conductor and 
the brakeman passed thrOugh the car several times while the suit cases 
were in the aisle, and made no effort to hâve them removed. Mrs. 
Long saw the large suit case against which she stumbled, and could 
hâve walked around it if the lurch or jolt had not caused her to lose her 
balance. There was no évidence that the jolt or jerk was violent or 
unusual. 

®=>For other cases see same topic & KEY-NUMBEK In ail Key-Numbered Digest» & Indexe» 
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The usual jerks or jolts which seem to be incident to the opération 
of a railroad train are net dangerous to passengers under ordinary cir- 
cumstances, and therefore proof that one occurred, with nothing more, 
cannot be the basis of an inference of négligence. Such sHght disturb- 
anees of equihbrium as an ordinary jolt of a train produces passengers 
expect, and easily and unconsciously protect themselves against them. 
Indeed, in this case the évidence of Mrs. Long tends to show that the 
joït would hâve been harmless, but for the présence of the suit case. 

On the other hand, the railroad company also knows that such 
jolts occur, and that they do in some measure impair the passenger's 
control of his body while walking in the aisle. Hence it is the duty of 
the carrier to use due care to see that there is no obstruction in the 
aisle calculated to make jerks or jolts dangerous. Baggage left in the 
aisle is plainly such an obstruction. Therefore leaving suit cases or 
other obstructions in the aisle after the agents of the company knew or 
had reasonable opportunity to know of their présence is évidence of 
négligence. The officers of the road are charged with knowledge that 
a passenger walking in the aisle may, when a jerk of the train occurs, 
stumble over the obstruction, even when he sees it, without fault on his 
part. 

The testimony on behalf of the plaintiflf tending to show that the 
conductor and brakeman passed through the car several times while 
the suit case was in the aisle was évidence to go to the jury on the issue 
whether it had been there so long before the accident that in the exer- 
cise of due care they would hâve discovered it. This conclusion is 
well supported by authority. Burns v. Pennsylvania R. Co., 233 Pa. 
304, 82 Atl. 246, Ann. Cas. 1913B, 811; Stimson v. Milwaukee, etc., 
R. Co., 75 Wis. 381, 44 N. W. 748; Pitcher v. Old Colony St. R. Co., 
196 Mass. 69, 81 N. E. 876, 13 L. R. A. (N. S.) 481, 124 Am. St. Rep. 
513, 12 Ann. Cas. 886; Price v. St. Louis Transit Co., 125 Mo. App. 
67, 102 S. W. 626. 

The question whether a passenger who stumbles over a suit case in 
his view with nothing to affect his control of himself is guilty of con- 
tributory négligence is not involved, and on that point we express no 
opinion. 

[2] We think the District Judge was in error also in holding that 
the foUowing statute of Georgia relating to contributory négligence was 
not applicable, and that the case was governed by the law of South 
Carolina, which does not allow any recovery to a plaintifï whose nég- 
ligence has contributed to the injury: 

'■No person shall recover damage from a railroad company for Injury to 
himself or his property, wlvere the same is done by his consent, or Is caused 
by his own négligence. If the eomplainant and the agents of the company are 
both at fault, the former may recover, but the damages shall be diniinlshed 
by the jury in proportion to the amount of default attributable to Mm." 

In Slater v. Mexican National R. R. Co., 194 U. S. 120, 24 Sup. Ct. 
581, 48 L. Ed. 900, the rule was stated as foUows : 

"The theory of the foreign suit is that, although the act complalned of was 
subject to no law having force in the forum, it gave rise to an obligation, an 
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obligatlo, whlch, llke other obligations, follows the person, and may be en- 
forced wherever the person may be found. * ♦ » But as the only source 
of this obligation Is the law of the place of the act, It follows that that law 
détermines not merely the existence of the obligation, but equally * * • 
its extent. It seems to us unjust to allow a plalntiff to come hère absolutely 
depending on the forelgn law for the foundation of his case, and yct to deny 
the défendant the benefit of whatever limitations on his liability that law 
would Impose." 

See Northern Pac. R. Co. v. Babcock, 154 U. S. 190, 14 Sup. Ct. 
978, 38 h. Ed. 958; Dennis v. Atlantic C. L. R. Co., 70 S. C. 254, 49 
S. E. 869, 106 Am. St. Rep. 746; Texas, etc., R. Co. v. Humble, 181 
U. S. 57, 21 Sup. Ct. 526, 45 E. Ed. 747 ; Atchison, etc., R. Co. v. 
Sowers, 213 U. S. 55, 29 Sup. Ct. 397, 53 L. Ed. 695 ; Louisville, etc., 
R. Co. V. Whitlow, 105, Ky. 1, 43 S. W. 711, 41 L. R. A. 614. 

[3] A rnotîon was made to dismiss in this court on the ground that 
the plaintiffs had not excepted to the rulings of the court which this 
court is asïced to review. Althoiigh the exceptions were taken in a 
very objectionable and loose way, we think that the direction of the 
verdict for the défendant was so brought tO the attention of the court 
and defendant's counsel at the proper time that both clearly understood 
the purpose of plaintiffs' counsel to make it the basis of a writ of error. 
New Orléans, etc., R. Co. v. Jopes, 142 U. S. 18, 12 Sup. Ct. 109, 3S 
L. Ed. 919. 

The point as to the application of the Georgia statute was not pro'p- 
erly made by exception taken at the time of the ruHhg of the District 
Judge, and therefore in strictness is not before us for considération; 
but, since the case must go back for a new trial, we hâve deemed it 
proper to dispose of the question. 

[4] The point is also made on the motion to dismiss that no true 
bill of exceptions was served within the time required by law. The 
paper served as a bill of exceptions consisted of a narrative of what 
occurred at thé trial, including the testimony and the charge of the 
judge, and it indicated the point made by the plaintiffs on the charge 
of the District Jiidge which they intended to use as a basis for the 
assignment of errors. While this paper was unsatisfactory and alto- 
gether informai, we do not think the defects were such as to require 
the District Judge to treat it as a nuUity. It was sufficient as a pro- 
posed bill of exceptions to warrant the District Judge in the exercise of 
his discrétion to receive it and put it into proper shape by settlement. 

Reversed. 
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BERNSTEIN y. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. December 14, 1916.) 

No. 1470. 

1. CoNSPiBACY <®=34.S(12) — Indictment — Vabiance. 

Tliere i.s not a fatal varlance betweeu an Indictment, charging botli 
the conspiraey and the overt act in the state where the prosecution Is had, 
and proof that only the overt act was commltted tliere, wliUe the conspira- 
ey was entered Into in another state, as the conspiraey is to be considered 
as extended into the state where the overt act is commltted. 

[Ed. Note. — For other cases, see Conspiraey, Cent. Dig. § 90; Dec. Dig. 
iS=43(12).] 

2. CoNSPiBACY <®=>43(12) — Indictment — Vakiance. 

There is no fatal varlance because an indictment for violation of Crim- 
Inal Code (Act March 4, 1909, c. 321) § 37, 35 Stat. 109G (Comp. St. 1913, § 
10201), by conspiraey to présent and prove a false claim against a bank- 
rupt, charges the présentation of a false clalm in a bankruptcy pro- 
ceeding, and the proof is of its présentation in a composition ; thls belng 
présentation and proof for ail purposes in the bankruptcy proceedlngs. 

[Ed. Note. — For other cases, see Conspiraey, Cent. Dig. § 90; Dec. Dig. 
<®=43(12).] 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Jùdge. 
Samuel Bernstein was convicted, and brings error. Affirmed. 

Robert H. Talley, of Richmond, Va., for plaintifif in error. 

Richard H. Mann, U. S. Atty., of Petersburg, Va. (Hiram M. 
Smith, Asst. U. S. Atty., of Richmond, Va., on the brief), for the 
United States. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

WOODS, Circuit Judge. The défendant, Samuel Bernstein, was 
convicted under an indictment charging violation of section 37 of the 
Criminal Code, in that he conspired with other défendants, Lipman and 
Eisenstein, to présent and prove a false claim against A. Eisenstein, 
bankrupt, and that in pursuance of this conspiraey the défendant Lip- 
man did présent the false claim under oath to the référée in bank- 
ruptcy before whom the proceeding was pending. 

[1] The indictment charged both the conspiraey and the overt act 
in the city of Richmond. The proof was that the conspiraey was en- 
tered into in the city of Philadelphia, and that only the overt act of 
presenting and proving the false claim was commltted in the city of 
Richmond. The argument is that this was a fatal varlance, and that, 
therefore, the District Court for the Eastern District of Virginia should 
hâve directed an acquittai. The point is settled beyond dispute by Hyde 
V. United States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. 
Cas. 1914A, 614, wherein the court held in efïect that a conspiraey 
formed in (ialifornia was to be considered extended into the District 
of Columbia, where the overt act in pursuance of it was commltted. 

^ssFor other cases see same toplc & KEY-NUHBSR In ail Key-Numbered Digests & Indexes 
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[2] There îs nothing in the point that there was a fatal variance, in' 
that the indictment charges the présentation of a false daim in a bank- 
ruptcy proceeding, whereas the proof was of its présentation in a com- 
position. Even if such a. refined distinction be allowed, it cannot be 
doubted that présentation and proof of a claim for purposes of a com- 
position is présentation and proof for ail purposes in the bankruptcy 
proceedings. 

Afifirmed. 



DOEBANCE v. DORKANCE. 

(Circuit Court of Appeals, Tlilrd Circuit. February 23, 1917.) 

No. 2106. 

On pétition for rehearîng. Pétition denied. Former opinion upheld. 

For former opinion, see 238 Fed. 524, C. C. A. . See, also, 

227 Fed. 679. 

PER CURIAM. We hâve considered with care the motion for a 
rehearing, but discover nothing that has not already been presented 
and considered. What has been said either in the District Court or 
hère seems to answer the chief contention of the appellant, namely: 

"That the word children in Une 8, and the word child in Une 10, in what we 
hâve designated as the crucial clause, • * * were manlfestly used in a 
sensé which Includes issue." 

The clause is quoted above, but we quote it again, italicizing thèse 
two words : 

"And in case of the death of my said son wlthout leaving him surviving any 
child or children or the issue of any deceased child, then in trust for my 
other children share and share alike and the issue of any deceased child (such 
issue taklng always by représentation) ; the said net rents, profits and ineome 
to be paid to my said children for and during their respective natural llves, 
and upon the death of any such child hls or her share of the sarie shall be 
paid to hls or her child or children then living and the issue of any diceased 
child then living (such issue taking always by représentation) until the arrivai 
at majorlty of such child, or if more than one of the youngest of such 
children, and upon such arrivai, then in trust to convey the share of its or 
their parent to such child or children absolutely." 

The opinion heretofore delivered (238 Fed. 524, C. C. A. ) 

necessarily implies, although it may not specifically express the thought, 
that thèse words should be understood in their natural and usual mean- 
ing; this meaning is consistent with the gênerai scheme of the will, 
and indêed is sufficiently indicated thereby. The appellant's argument 
was not overlooked, but we considered it désirable to lay the principal 
stress on the will as a whole, and not on the particular words to which 
the appellant seemed to be giving too much attention. We understand 
it to be conceded that, if the ordinary meaning of thèse words is to 
prevail, the foundation of the présent appeal is destroyed. 

We adhère to the conclusion already announced. 
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BATDORF et al. v, SATTLEY COIN HANDLING MACH. CO. 
(District Court, E. D. Michlgan, S. D. November 14, 1916.) 

No. 96. 

1. Courts <S=3351 — Discovery in Equity — Intbbrogatobies. 

Equity rule 58 (198 Ped. xxxiv, 115 C. C. A. xxxiv) does not warrant the 
court in requiring answers to interrogatories, whicli would glve no 
more than an opinion, or no more tlian the évidence relied on in support 
or défense of the c-ause, although, if the answer would disclose a materlal 
fact or document, It Is no objection to its allowance that it would inci- 
dentally requlre an expression of opinion, or dlsclosure of some of the 
évidence to be relied on at the trial, or the giving of other Information 
which, standing alone, could not be required. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924.] 

2. Patents <s=5292 — Suit in Equity — Discovery — Interrogatories. 

Interrogatories flled by défendant in an infrlngement suit, requiring 
complainant to interpret the patent sued on, or to state what part of 
defendant's device infringes a partlcular clalm of the patent or part of 
the patented device, are not allowable under equity rule 58. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 446.] 

3. Patents <&=»292 — Suit in Equity — Discovery — Interrogatories. 

An Interrogatory by défendant in an infrlngement suit, requiring com- 
plainant to State, as to each clalm in suit, what date of invention will 
be relled on, Is proper, as calling for materlal facts. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 446.] 

4. Courts <S=»351 — Discovery in Equity — Conditions to Requiring Answers 

TO Interrogatories. 

Under equity rule 58 (198( Fed. xxxiv, 115 C. C A. xxxiv), the court 
may require the answering of an interrogatory only upon conditions im- 
posed on the interrogatlng party. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924.] 

5. Patents ®=>292 — Suit in Equity — Discovery — Interrogatories. 

In an infrlngement suit, défendant may properly require complainant 
to State, in answer to Interrogatories, where the device relied on in proof 
of infrlngement is, and whether it can be Inspected, and, if not, to 
descrlbe and lllustrate the same. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 446.] 

In Equity. Suit by Charles S. Batdorf and the Automatic Coin 
Wrapping Machine Company against the Sattley Coin HandUng Ma- 
chine Company. On exceptions to interrogatories propounded by de- 
fendant. 

William M. Swan, of Détroit, Mich., and Kay, Totten & Powell, of 
Pittsburgh, Pa., for plaintiffs. 

Whittemore, Hulbert & Whittemore, of Détroit, Mich., and Rector, 
Hibben, Davis & Macauley, of Chicago, 111., for défendant. 

TUTTLE, District Judge. Plaintiffs charge the défendant with in- 
fringing five patents on coin handling devices, ail of which appear to 
be on exceedingly complicated mechanisms. Seventy-five claims are 
relied upon by plaintiffs in their allégations of infrlngement. Defend- 
ant's answer recites the usual défenses of noninfringement and in- 

€=>Far otàer cases see same tapie & KBY-NUMBBR in aU Key-Kumbered Digests & Indexes 



926 238 FEDERAL REPORTEE 

Talidity. Counsel for défendant has propounded to plaintifïs 101 in- 
terrogatories, under equity rule 58 (198 Fed. xxxiv, 115 C. C. A. 
xxxiv). 

[1, 2] The first 72 interrogatories ask plaintiffs to point out the par- 
ticular part or parts of defendant's structure that correspond to cer- 
tain éléments in the claims. Interrogàtory No. 1 is an example of in- 
terrogatories 1 to 72, inclusive. 

"Point out, as to patent No. 691,435, what part or parts of defendant's 
structure respond to — 

"(1) 'A wrappiug mechanlsm normally Inoperative and set in opération by 
the reglsterlng devices,' reclted in claim 1." 

Under equity rule 58, either party may ask the opponent questions 
which, if angwered, will disclose facts or documents material and per- 
tinent to the support or défense of the cause; the object of the rule 
being to simplify the issues, and so far as, possible to dispose of ma- 
terial issues in advance of the actual hearing of the case. I am in en- 
tire sympathy with the rule and the purpose of it. Equity rule 58 does 
not warrant the court in requiring answers which would give no. more 
than an opinion, or no more thàn the évidence intended to be relied on 
in the support or the défense of the cause ; but if the answer would 
di^close a material f act or document, an interrogàtory should not be 
denied simply because it would, in disclosing the material fact or 
document, require an expression , of opinion, the disclosure of some 
of the évidence on which the party interrogated would rely at the trial, 
or the giving of other information which, standing alone, could not be 
required. While the answers to the first 72 interrogatories might be 
helpf ul to the défendant in prèparing its défense, and while some other 
rule may be broad enough to give it relief, I do not consider thât the 
answering of such interrogatories would resuit in the discovery of 
facts within the meaning Of equity rule 58. The interrogatories in 
reality ask f or a detailed statement of plaintiffs' allégations of infringe- 
ment as to those portions of the claims ii^quired about. The answers 
would be an interprétation or an opinion of the party interrogated. 
The first 72 interrogatories, therefore, must be denied. 

[3] Interrogatories 73 to 96, inclusive, request plaintiffs to desig- 
naté the particular part or parts in the patent drawings which cor- 
respond to a specified élément or specified éléments or certain claims. 
The following is an example thereof : 

"Point out, by référence to tlie drawings of patent No. 691,435, wliat part 
or parts of tlie structure illustrated In th|8i drawings of said patent . respond 
to— 

"73. 'Means for advanclng the coins separateiy,' reclted in claims 1, 2, and 
8, and 'means for supplying coins separateiy,' reclted in claims 9, 11, and 12." 

Interrogatories IZ to 96, inclusive, are denied, for the same reasons 
given in connection with interrogatories 1 to 72, inclusive. 
Interrogàtory 97 reads as f ollows : 

(97) "State, as to each claim of the patents in suit, what date of completion 
of invention plaintiffs wlll rely upon at the trial." 

I consider the interrogàtory a proper one, and it should be an- 
swered. I would also consider proper interrogatories asking when the 
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patentée first disclosed the invention to others, when, if any, a draw- 
ing or model was first made, and the date of the first full sized device 
made prior, if any, to the filing of the appHcation resulting in the pat- 
ent in suit. Thèse are f acts material to the défense of the cause, since 
they tend to better advise défendant as to the case it has to meet at 
the trial, and since the answers might place défendant in a position to 
ascertain which, if any, of its alleged défenses are immaterial. I also 
consider proper interrogatories requiring défendant to state the dates 
of any prior use, prior knowledge, or prior invention which it intends 
to rely upon in its défense. While it may require in the giving of 
thèse facts that the interrogated party express an opinion, as herein- 
before stated, I do not consider that as a ground for refusing inter- 
rogatories. 

[4] It has been forcibly urged that the parties should not be re- 
quired to disclose facts surrounding the dates of the making and com- 
pletion of the invention prior to the trial ; but such facts tend to make 
more certain the issues, and also tend to narrow them. It may be dé- 
sirable to require the answering of an interrogatory only upon certain 
conditions being imposed upon the interrogating party, and it is not in- 
consistent with equity rule 58, or with the other equity rules, for a 
court to adopt such a procédure. If défendant interrogates plaintiffs 
regarding facts or documents tending to disclose the dates of the mak- 
ing and completion of the invention of the patent in suit, and plaintiffs 
interrogate défendant regarding facts or documents tending to disclose 
the dates of any prior knowledge, prior use, or prior invention défense, 
it would seem a proper procédure for this court, upon ex parte request, 
to require both the plaintiffs and the défendant to file the answers to 
such interrogatories in sealed envelopes with the clerk of this court 
on a day specified by the court, the sealed envelopes containing the an- 
swers to the interrogatories to be opened by the clerk the day foUow- 
ing the date set by the court for the filing thereof. And it is hère so 
ordered, and made a condition of the granting of defendant's prayer 
regarding interrogatory 97. 

Interrogatories 98 and 99 are as follows: 

(98) "State, as to each of the patents in suit, whether or not a device as 
shown in the drawings of the patent has ever been constructed, and, if so, 
give the date of completion of the device." 

(99) "State, as to each of the patents In suit, vs^hether or not plaintiffs hâve 
ever made, or caused to be made, devlces of a différent construction f rom that 
shown in the patents, and, if a device or devlces bave been made, lUiistrate 
and describe such device or devices, and give the date or dates of completion 
of such device or devices." 

Thèse two interrogatories are too indefinite, and are not material to 
the défense of the cause at this stage of the procédure. If thèse inquir- 
ies are an endeavor to ascertain the construction or constructions that 
went into extensive use, as alleged in the bill of complaint, they are not 
in proper form. Full and complète answers to the interrogatories as 
they are worded might mean unnecessary disclosure to the défendant 
of plaintiffs' machines. If interrogatory 98 was restricted to devices 
completed prior to the date of filing of the application which resulted 
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in the patent in suit, it might bé a proper question, and the remarks 
given in connection with interrûgatory 97 would be pertinent thereto. 

If interrogatory 99 inquired as to.devices used more than two years 
prior to the filing 6f the application that resulted in the patent sued on, 
it might in sômè cases be proper: Under some circumstances, such 
an . interrogatory might put plaintiffs to cohsideraible trouble and ex- 
pense to answer, aiid if the interrogatory was objected to on this 
ground, a proper showing by défendant as to the necessity for the in- 
formation should be required by the court. Interrogatories 98 and 99 
are denied. 

[5] Interrogatories 100 and lOl read as follows: 

(100) "State where the device is located upon whlch the plaintiffs wlU rely 
in theïr proof of Infrlngement, and whether or not such device can be in- 
spected on behalf of défendant." 

(101) "If the machine referred to fn Interrogatory 100 cannot be inspected 
on behalf of défendant, descrlbe and lUustrate the device sufflclently for ail 
parts thereof to be understood." 

The answer to thèse interrogatories would be material to the dé- 
fense of the cause, since the answers would inform défendant, or en- 
able it to be informed, not only as to the construction of the device 
plaintiffs will rely on in their proof of infrlngement, but give défend- 
ant information which in ail prôbability would enable it to ascertain 
whether it had manufactured or committed any other act of infrlnge- 
ment in connection with the device plaintiffs complain of . The answers 
would advise the défendant, providing it had manufactured or sold the 
machine, whether any change having a bearing on the question of in- 
frlngement had been made after the machine had been disposed of by 
défendant. Interrogatories calling for facts or documents tending to 
deiînitely advise the défense of the act or acts and device or devices 
complained of I consider proper. Such interrogatories are not only 
material to the défense, but tend to narrow the issues. Plaintiffs 
are required to answer interrogatories 100 and 101. 

Equity rule 58 has been given considération in a number of cases: 
Bronk V. Scott Co., 211 Fed. 338, 128 C. C. A. 17 (C. C. A., Seventh 
Circuit); P. M. Co. v. Ajax Rail Anchor Co., 216 Fed. 634 (D. C, 
N. D. Illinois, E. D.) ; Luten v. Camp et al., 221 Fed. 424 (D. C, E. 
D. Pa.) ; Blast Furnace Appliances Co. v. Worth Bros. Co., 221 Fed. 
430 (D. C, E. D. Pa.) ; J. H. Day Co. v. Mountain City Mill Co. et al., 
225 Fed. 622 (D. C, E. D. Tennessee, S. D.) ; Window Glass Machine 
Co. et al. V. Brookville Glass & Tile Co., 229 Fed. 833 (D. C, W. D. 
Pa.); Gennert v. Burke & James, Inc., 231 Fed. 998 (D. C, S. D. New 
York); F. Speidel Co. v. N. Barstow Co., 232 Fed. 617 (D. C, D. 
Rhode Island) ; Rodman Chemical Co. v. E. F. Houghton Co., 233 
Fed. 470 (D. C, E. D. Pa.) ; Union Sulphur Co. v. Freeport Texas 
Co., 234 Fed. 194 (D. C, D. Delaware) ; Dupont v. Dupont et al., 234 
Fed. 459 (D. C, D. Delaware). But thèse décisions are not entirely 
in harmony. I àm in favor of applying the rule in such a manner as to 
simplify as far as possible, not only the issues of the cause, but also the 
testimony either in behalf or in défense of the cause. 
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WIEEBOUNDS PATENTS CO. et al. v. CHICAGO MILL & LUMBEJR CO. 

(District Court, N. D. Illinois, E. D. May 23, 1916.) 

No. 174 

1. Patents (S=3328 — Validity and Infringement — Wire-Bound Box., 

The Inwood & Lavenberg reissue patent, No. 12,725 (original No. 
799,S.ô4), for a. wire-bound box, ig within the invention of the original 
patent, discloses patentable invention, and as covering a highly useful 
and successful box, which was the flrst of Its kind, is entltled to a fair 
range of équivalents;, also held Infringed. 

2. Patents <g=>135— Reissttes — Gbotjnds of Rbibsue. 

Tlie statute provlding for reissues is not to be so construed as to deny 
a reissue, where by the inadvertent use of a limitlng word the original 
patent does not protect the real invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 198.] 

3. Patents <S=328— Validity and Infbingement — Wire-Bound Box. • 

Tlie Flora patent. No. 907,586, for a wire-bound box, is for an improve- 
meiit only, and, while valid, is to be narrowly construed ; as so construed, 
hcld not infringed. 

In Equity. Suit by the Wirebounds Patents Company and the Wire- 
bounds Corporation against the Chicago Mill & Lumber Company. 
On final hearing. Decree for complainants in part. 

Dyrenforth, Lee, Chritton & Wiles, of Chicago, 111. (Charles C. 
Linthicum, of Chicago, 111., Laurence A. Janney, of Boston, Mass., 
and Dunne & Murphy, of Chicago, 111., of counsel), for plaintiffs. 

W. C. Gilbert, of Chicago, 111. (Arthur M. Hood, of Indianapolis, 
Ind., and Edward Rector, of Chicago, 111., of counsel), for défendant. 

SANBORN, District Judge. Infringement suit, begun January 20, 
1914, on the Inwood & Lavenberg reissued patent, No. 12,725, dated 
November 26, 1907, original No. 799,cS54, applied for October 17, 
1904; also on the patent to Ellsworth E. Flora, No. 907,586, dated 
December 22, 1908, applied for December 4, 1905. Défenses set up 
are invalidity of the reissue, as broadening the original, invalidity, and 
noninfringement. 

The controversy relates to wire-bound boxes made by complicated 
and elaborate machinery, and the business is a very important and 
rapidly growing one. Plaintiflfs own 29 patents on box-making ma- 
chinery and 12 on the boxes or box blanks. Plaintiffs' 36 licensees 
sold 60,008 boxes in 1906 and 9,652,604 in 1914. They are used mainly 
for shipping small packages in some 851 différent industries. 

Défendant is licensee of the Greenstreet Folding Box Machine Com- 
pany, and there are 6 other licensees. Compétition is quite active. 
Plaintiffs and the Greenstreet Company are the only makers of wire- 
bound boxes in this country. 

The box material (except cleats) is thin veneer, and utilizes much 
material which would otherwise be wasted, and which is of inferior 
quality for many other purposes. The main parts of the box consist 
of 4 veneer blanks for the top, bottom, and sides, bound together, 8 

^E — .FnT other cases see same topic & KEY-NUMBEK la ail Key-Numbered Digests & Iniexaa 
238 F.— 59 
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cleats with wires attachée! to the blanks and cleats by staples, and of 
the box ends, which are fastened tô the inner surfaces of the cleats. 
Ail thèse parts are tumed eut by machines. Plaintiffs' expert thus de- 
scribes the boxes (except ends): 

"(1) The foldable box blank Is wlre-bound; that Is to eay, the différent 
sections of which the blank Is composed are unlted together by blndlng wlres, 
and in the completed box the ends of thèse blndlng wlres are connected to- 
gether, so as to drcumferentlally btnd the whole box together, thls being the 
slgnlflcapce of the wlre-bound characterlstlc of the box. 

"(2) The box blank comprises four sections, Whlch are independent of each 
other, except for the unltlng wlres, and each of thèse sections comprises side 
sheet materlal and two cleats secured thereto, and in the completed box each 
of thèse four «Ide sections has the capadty of movement longltudlnally rela- 
tlvely to the adjacent sections, without disrupting the integrity of its own 
éléments, consisting of the sheet materlal and the two cleats. 

"(3) The sheet materlal constltutlng the sides of the box projects beyond 
the cleats suffidently ti;> ei;iable the sheets to orerlap each other, so as to con- 
stitute a tight box. 

"(4) The sheets are stralght-edged, thus not only contribnting to the tight 
Joltots, but also tensioning the wlres. 

"(5) The tensioning Of the wlre thus obtalned not only holds the four sides 
of the box closely and tlghtly together, but It also has the Important effect of 
utllizing the latéral flexibllity of the wlre, in permitting the side sections to 
move relatively to each other, whUe at the same tlme utllizing the strength 
of the wlre In resisting any distortlon of the box under diagonal stralns. 

"The ultimate strength of the Inwood & Lavenberg box is dépendent upon 
the wlres. Owing to the tensioning of the wlres at the corners of the box, 
thls strength is utllized to its full capacity. Thls wlU be readlly understood 
by référence to an ordlnary nailed box. When such a box Is subjected to di- 
agonal stralns, the tendency Is to distort and dlsrupt the box, elther by puU- 
Ing out the nails or by dlsruptljig the box materlal at the nail holes. Thls is 
avoided in the Inwood & Lavehberg box, because the wires themselves wlth- 
stand the stralns, and the box can be dlstorted to the breaklng point without 
disrupting the union between the side matériel and the cleats, because the 
side sectlonsi can slip on each other; leavlng the stralns to be borne by the 
wlres. Consequently the box can be materially dlstorted, and nevertheless, 
after the distorting ^traln has ceaeed, the box can résume its original shape 
and still be an efficient carrier for its contents. Owing to the tension of the 
wires at the coruers, the box is stiffened in the flrst instance, so that ordlnary 
strains wlll be wlthstood, vvlthout any dlstortion of the box; and then, if the 
straln is inçreased sufflclently to distort the box, the wlres wiU hold the box 
together, and the side sections wlll sllde without disrupting." 

The box ends are fastened to the inside of the side and bottom cleats, 
but not to the top. The two claims in suit, one from each patent, are 
as follows, the word "step-mitered," in parenthesis, having been in- 
cluded in liie original Inwood & Lavenberg patent, but omitted in the 
reissue. 

"1. A wlre-bound foldable box blank, comprising, in combination, a plural- 
ity of stralght-edged sheets, wlres Connecting the sheets in longitudinal séries 
and extendlng the full length of the séries, and cleats formed with rabbeted 
mutually engageable ends, the wires, sheets, and cleats being stitched to- 
gether, and the cleats being In end-to-end spaced relation, the whole being 
constructed and arrangea to cause the rabbeted adjacent cleat ends, in the 
opération of folding the blank, to engage with each other and lock adjacent 
sheets against relative sUding, and cause one sheet to orerlap the end of the 
adjacent sheet at box corners." 

"1. A wlre-bound foldable box blank, comprising a plurallty of stralght- 
edged sheets, wires secured to and Connecting said sheets, and (step-mitered) 
cleats secured to sald sheets to terminate short of edges of the latter a dis- 
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tance equal or approxlmately equal to the thickness of a sheet, whereby, when 
folded at a right angle, the end o£ one sheet overlaps the end of an adjacent 
sheet." 

[1] Validity of Inwood & Lavenberg Claim. Aside from the ques- 
tion of reissue, as to this patent, like that in question in the récent case 
o£ Miner v. T. H. Symington & Co. (in this circuit) 229 Fed. 730, C. 
C. A. 140, there are no new éléments in it, and its validity dépends en- 
tirely upon the arrangement of parts. Such arrangement combines the 
parts in a new way. The resuit is bénéficiai and highly useful. The 
box is flexible, elastic, strong, light, has proved very successful, and 
was the first of its kind. If it did not actually create the wire-bound 
box industry, certainly it was a most important factor. Were the pat- 
ent merely a paper one, there might be doubt of its validity ; but, hav- 
ing been instrumental in founding a large industry, it should be sus- 
tained, and is entitled to a fair range of équivalents. 

In this construction the particular shape of the four cleats at each 
end is not vital. In the original patent the claim required them to be 
step-mitered at the ends, so as to give greater strength to the box, and 
enable it to keep its square shape. Novelty, however, did not consist 
in the shape of the cleats, but the bringing together of cleats, sides, top, 
bottom, ends, and wires to înake a practical, efficient, strong, light 
structure, in which the ends serve to brace it and prevent crushing, ren- 
dering the particular shape of the cleat ends where they touch each 
other less important in preventing perpendicular or horizontal move- 
ment of the parts upon each other. Thus there was no reason for lim- 
iting the original claim to step-mitered cleat ends, and the reissue did 
not change the real invention, which did not consist of the particular 
form of the cleats, but of the bringing together of ail the éléments 
mentioned, having the qualities ref erred to. 

[2] The reissue is valid under Topliflf v. Topliff, 145 U. S. 156, 12 
Sup. Ct. 825, 36 L,. Ed. 658. While the original may not hâve been 
technically inoperative or invalid by reason of the patentées having 
failed to claim the invention illustrated by the drawings showing the 
cleats in a step-mitered form, yet it was so limited as to be practically 
useless, while the reissue secured the real, meritorious invention. The 
statute providing for reissues would be lamentably incomplète, if it 
should be construed not to reach and relieve such a mistake as this, 
where the claim, by the inadvertent use of a limiting word, does not 
cover the real invention. Moneyweight Scale Co. v. Toledo Comput- 
ing Scale Co., 187 Fed. 826, 109 C. C. A. 586. 

[3] The Flora Patent. Since the Flora disclosure practically adds 
to Inwood & Lavenberg only the feature of rabbeted cleat ends de- 
signed to brace the structure, so as to prevent latéral sliding of parts, 
the foregoing discussion would tend to show the addition of an imma- 
terial élément only. It may, however, be narrowly sustained, though 
not infringed, as embodying an improved, more compact, and stronger 
box. 

Infringemewt. From the exhibits of defendant's box introduced by 
plaintififs, it appears that their construction diiïers in some respects 
from both patents in suit, particularly in that they employ a mortise 
and tenon joint at the cleat ends, instead of either step-mitered or rab- 
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beted forms. It also appears from thèse exhibits that ail the sheets 
forming the sides, top, and bottom do not terminate "short of edges" 
of the cleats. Some of them do so, and some do not. It is true, how- 
ever, that défendant bas practically adopted the Inwood & Lavenberg 
construction, particularly in Exhibits 31 and 33. While the fact that 
an invention is meritorious and successful affords no presumption 
whatever that défendant uses it, and infringement must clearly appear, 
the proof shows that défendant makes and sells substantially the In- 
wood & Lavenberg box. 

Both patents are held valid, and the reissue infringed. The Flora 
patent is not infringed. Plaintiflfs should bave a decree, without costs ; 
each party to pay the disbursements incurred by them respectively. 



CONNELLY V. CENTRAL R. CO. OF NEW JERSEY (two cases). 
{District Court, S. D. New York. October 24, 1916.) 

1. Courts <e=s>2e8— Fédérai, Courts — Injuries to Servant — District iit 

Which Suit may be Bkouoht — Employers' Liability Act. 

By the provisions of Employers' Liability Act April 22, 1908, c. 149, | 
6, 35 Stat. 66, as amended by Act April 5, 1910, c. 143, § 1, 36 Stat. 291 
(Comp. St. 1913, § 8662), tliat an action thereunder' may be brought in 
the district of the résidence of the défendant or in whlch the cause of 
action arose or in whlch the défendant shall be doing business, Congres» 
has permitted plalntlfE to détermine in which of the districts speclfled he 
would bring hls action, and thls permission cannot be denled by the courts, 
though it may resuit in Inconvenlence. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 806, 807, 812; 
Dec. Dig. <S=»268.] 

2. Courts <S=>2e8 — Fédéral Courts — Injuries to Servant — District in 

Which Suit may be Brought — "Doinq Business." 

An Interstate common carrier, which received for transportation and 
delivered after transportation a large quantity of frelght at certain piers 
withln the district, owned and maintalned an office building therein, and 
had deslgnated an agent on whom process eould be served, is "dolng 
business" withln the district, so that it could be sued therein under Em- 
ployers" Liability Act, § 6, though none of the commerce in connection with 
whlch the injured servant was employed came into the district. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 806, 807, 812; 
Dec. Dig. <S=»268. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

At Law. Separate actions by James Connelly, an infant, by Mar- 
garet Connelly, his guardian ad litem, and by Margaret Connelly, 
against the Central Railroad Company of New Jersey. On defend- 
ant's motion to set aside the service of summons in each case be- 
cause the court has not jurisdiction of defendant's person. Motion 
denied. 

De Forest Bros., of New York City, for the motion. 
Sidney A. Syme, of Mt. Vernon, N. Y., opposed. 

®=5For other casea see eame topic & KEY-KUMBER in ail Key-Numbered Digests & Indexes 
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MAYER, District Judge. This is a motion to set aside the service 
of the summons in each of thèse cases on the ground "that this court 
has not jurisdiction of the person of the défendant." The moving 
affidavits show that each plaintiff is, and was at the time of the com- 
mencement of the action, a résident of Bayonne, N. J. ; that défend- 
ant is a citizen of New Jersey; and that the cause of action arose at 
Bayonne, N. J. 

The affidavits submitted on behalf of plaintififs set forth that the 
cause of action arises under the so-called fédéral Employers' Liabil- 
ity Act, section 6 of which, as amended April 5, 1910 (Comp. St. 
1913, § 8662), provides in part as follows : 

"Under this act an action may be brouglit in a Circuit Court of the United 
States, in the district of the résidence of the défendant, or in which tlie cause 
of action arose, or in which the défendant sliall be doing business at the tlme 
of commencing such atition. The jurisdiction of the courts of the United 
States under this act shall be concurrent witli that of the courts of the sev- 
eral states." 

The sole question, therefore, is whether, at the time the actions were 
commenced, défendant was doing business in the Southern district of 
New York within the meaning of the act. For convenient référence, 
the essential part of the afifidavit of Dickerson, assistant secretary of 
the above-named défendant, is hère set forth: 

"That a summons in the al)ove-entitled action was served upon défendant 
on August ,S1, 1916. That on said date and for a long time prlor thereto the 
défendant was engaged in the business of interstate comnion carrier, and as 
such received for transportation and delivered after transportation a large 
amount of package freight at four piers on the North River and at its so- 
called Bronx Terminal on the Harlem River, in New York City. That it also 
owns and maintains an office building at No. 143 Liberty street, New York 
City, and that it leases to varions tenants rooms in said building. That be- 
cause of the ownership and opération of said building it designated, under the 
statutes with regard to the doing of business by a forelgn corporation in the 
State of New York, George O. Waterman as its agent upon whom process could 
be served. That this action is for Personal injuries received hy James Con- 
nelly, who was employed as a coal handler at défendant'» Port Johnson Coal 
Docks in the city of Bayonne, N. J. That said Connelly at the time he was 
injured and at ail times subséquent to his employment was engaged in the 
transfer of coal which had been transported by this défendant to said docks 
and there unloaded and delivered f. o. b. beats of varions consignées. That 
this défendant is engaged in the extensive transportation of coal to tidewater 
in New Jersey at l'ort Johnson, and that noue of said coal is transported by 
défendant beyond said docks, but that ail of the coal transported to said 
docks is there delivered to consignées, and that noue of said business of coal 
transportation to Port Johnson relates in any manner whatsoever to business 
or transactions done and perforraed within the Southern district of the state 
of New York." 

[1] This motion does not bring up the questions considered in 
Simon V. Southern Railway, 236 U. S. 115, 35 Sup. Ct. 255, 59 L- 
Ed. 492, Smolik v. Philadelphia & Reading Coal & Iron Co. (D. C.) 
222 Fed. 148, or Takacs v. Philadelphia & Reading Railway Co. (D. 
C.) 228 Fed. 728. In those cases the courts were considering juris- 
diction from the standpoint of the effect of the consent provided for 
by state statutes or the lack of such consent. In the case at bar 
there is a clear provision in the fédéral statute which sets forth 
the locus of the jurisdiction and allows a plaintif! to détermine wheth- 
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-er he should begin his action in the district where a défendant ré- 
sides, wlaere the case of action arose, or where the défendant was 
doing busincFE at the time of the commencement of the action. It 
may well be that instances may arise where inconvenience may re- 
suit from bringing the action in a district where neither party résides 
and where the cause of action did not arise; but questions of con- 
venience or of the work which shall be allotted to the various dis- 
tricts of the United States are, within constitutional Hmitations, en- 
tirely questions for the législative branch. 

As the Congress bas deemed it proper and désirable to confer juris- 
diction as provided for in section 6 of this act, that provision is not 
to be defeated by an effort at refined distinction. 

[2] From defendant's affidavit in each case it appears that it was 
doing business in the Southern district of New York at the time of the 
commencement of the action, and it foUows, therefore, that this court 
has jurisdiction. 

The motion is denied. 



In re J. ITO TERTJSAKI. 

(District Court, W. D. Washington, N. D. December 29, 1916.) 

No. 5578. 

1. BANKBUPTCT <g=11.3 APPOINTMENT of ReCEIVER — LiABILITT OP BONDSMEN. 

The liabillty of bondsmen under Bankr. Act July 1, 1898, c. 541, § 3e, 30 
Stat. 546 (Conip. St. 1913, § 9587), provlding that, where property is 
wrongfully seized or detalned in a banliruptcy proceeding, the debtor may 
recover such necessary eounsel fées, expenses, and damages as were occd- 
sioned thereby, is llmlted to such costs, expenses, and damages as were 
incident to the taking and holding of the property, and dœs not include 
costs or expenses incurred in meeting and resisting the pétition in baîilî- 
ruptcy taxable in the debtor's favor under General Orders In Bankruptcy, 
rule U (89 Fed. xiii, 32 C. C. A. xlii), and Rev. St. § 824 (Comp. St. 1913, 
i 1378). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 150; Dec. 
Dlg. ®=»113.] 

2. Bankruptcy ®=»113 — Appointment of Receivee — Liability of Bonds- 

men. 

A debtor whose property was in the hands of the sherifC under state 
foreclosure proceedings durlng the pendency of involuntary proceedlngs in 
bankruptcy, so that the receiver in bankruptcy did not take possession 
thereof, cannot recover any damages from the petitioner's bondsmen un- 
der Bankr. Act, § 3e, allowing recovery for damages occasioned by the 
wrongful selzure or détention of property though the debtor mlght hâve, 
but did not, regain possession from the sherift" by paylng the mortgage. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 150; Dec. 
Dlg. ®=113.] 

3. Bankruptcy <S=>113 — Involuntary Proceedings — Liability of Peti- 

TIONER. 

There is no liabillty for flllng a pétition in bankruptcy except for the 
usual costs, unless the petltioners aeted without probable cause and ma- 

^=}For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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llciously, In which case the remedy is an action in the nature of a suit 
for mali clous prosecutlon. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dlg. § 150; Dec. 
Dig. ®=j113.] 

In Bankruptcy. Involuntary proceedings in bankruptcy against J. 
Ito Terusaki, doing business under the name and style of the Asahi 
News Company. On motion to dismiss the pétition of the alleged 
bankrupt for the allowance of costs, expenses, and damages. Motion 
granted, and pétition dismissed. 

D. C. Conover, of Seattle, Wash., for petitioning creditors. 
Dudley G. Wooten, of Seattle, Wash., for alleged bankrupt. 

NETERER, District Judge. An involuntary pétition in bankruptcy 
was filed, and on October 24, 1916, upon the application of the petition- 
ing creditors and the filing and approval of a bond indemnifying the 
alleged bankrupt, a temporary receiver was appointed by the court to 
take and hold the property and effects of the alleged bankrupt. The 
alleged bankrupt answered the pétition, denying insolvency and like- 
wise the alleged acts of bankruptcy. Upon a hearing the pétition was 
dismissed on the ground that the petitioners were not qualified. Péti- 
tion is now presented by the alleged bankrupt for allowance of costs, 
expenses, and damages sustained by reason of the bankruptcy proceed- 
ings, unnecessary appointment of temporary receiver, and wrongful 
seizure of his property, as follows: $500 for counsel fées; $100 for 
interpréter for use in consultations with counsel ; $268 for loss of in- 
come occasioned by suspension of business ; $48 for loss of rental ; 
$80 for actual loss of time and labor; and $71.60, damages because 
of being prevented from paying oflf a chattel mortgage — or a total of 
$1,067.60. A motion has been made to dismiss the pétition on the 
ground that it does not state facts suflficient to sustain recovery. 

The record in this case discloses that the alleged bankrupt was en- 
gaged in publishing a newspaper, and in connection therewith operated 
a job printing establishment located in Seattle; that the personal prop- 
erty of the bankrupt consisted of a newspaper and job printing outfit 
and bills receivable and accounts arising ont of such business; that on 
the lOth day of October, 1916, the sheriff of King county took pos- 
session of ail of the types, printing machines, paper cutting machines, 
and ail of the paraphernalia and effects connected with the said news- 
paper and job printing plant, together with ail books of account. No 
property of any kind was ever taken possession of by the receiver. 
Said property, during ail of the time from the lOth day of October un- 
til after the trial of the issue of bankruptcy in this court, was in the 
possession of the sheriff of King county, pursuant to the laws of Wash- 
ington, under foreclosure instituted by the mortgagee. The record 
further discloses that the bankrupt has taxed the usual and necessary 
costs pursuant to law and the rules of this court, recoverable by a suc- 
cessful litigant upon issue joined in this court, such as marshal's fées 
for serving process, statutory attorney's fées, interpreter's fées, and 
fées of witnesses testifying in behalf of the successful party. 

[1] A debtor successfully resisting adjudication is entitled to the 
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same costs that are allowed to a successful party în a suit in equity. 
Section 824, Rev. Stat. (Comp. St. 1913, § 1378), and rule 34, General 
Orders in Bankruptcy (89 Fed. xiii, 32 C. C. A. xiii) ; In re Wise et al, 
212 Fed. 567. Section 3e of the Bankruptcy Act of 1898 provides 
that, where property is wrongfuUy seized or detained in a bankruptcy 
proceeding, the debtor may recover such necessary counsel fées, ex- 
penses, and damages as were occasioned thereby. In re McKenzie et 
al, 219 Fedi ,630. The liability of bondsmen under section 3e, supra, 
is limited, however, to such costs, expenses, and damages as were in- 
cident to the taking and withholding of the property, and no recovery 
can be had as against the bondsmen for costs or expenses incurred in 
meeting the issue and resisting the pétition in bankruptcy. Selkregg v. 
Hamilton Bros., 144 Fed. 557; In re Ghiglione, 93 Fed. 186; In re 
Morris, 115 Fed. 591. 

[2] It was contended at the bar by the alleged bankrupt that, while 
the property had been taken by the sheriff and the business closed, the 
alleged bankrupt was in a position to pay the mortgage and secure the 
possession of the property, but for the receivership. It is sufficient 
to say that the bankrupt did not do so, and permitted the property to 
remain where he had no right to its possession and where it was prior 
to the appointment of the receiver, and at no time was either the bank- 
rupt or the receiver in a position where they could demand the prop- 
erty, and the receiver, not having had it, therefore did not detain it, 
and the bankrupt cannot hope to recoup any damages from the peti- 
tioner's bondsmen. If the bankrupt lias been damaged, he has a rem- 
edy ; but it is not in this proceeding against the bondsmen. 

[3] There is no liability for fîling a pétition in bankruptcy, except 
for the usual costs, unless the petitioners acted without probable cause 
and maliciously, in which case the remedy is an action in the nature 
of a suit for malicious prosecution. In re Moehs & Rechnitzer, 174 Fed. 
165. The cases cited by the petitioner hâve no application to the issue 
hère. 

The motion is granted. 



THE SÏUDENT. 
(District Court, D. MarylanU. Seirtember 28, 191G.) 

Admiralty ©=o51 — Parties — Death — Abatement. 

A libel for Injuries to a .steyedore tlled in the district of Maryland, 
whose Code Pub. Gen. Laws 1004, art. 75, § 20, provides that no action 
for Personal Injuries shall abate by reason of tJie death of the plaintlfC, 
doés not abate on the death of the llbelant, whether the rule that even 
without statute it did not aliate, or the rule that a state statute against 
abatement would be enforced In admjralty, be correct. 

[Ed. Note.— For other cases, see Adiuiralty, Cent. Dlg. §§ 430-432 ; Dec. 
Dig. <S=351.] 

In Admiralty. Libel by Karmier Kruszewski against the steam- 
ship Student, and Terminal Shipping Company. On motion to dis- 
miss the libel on the ground that it had abated because of the death 
of the libelant. Motion denied. 

<gS3For otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Harry B. Wolf and George T. Mister, both of Baltimore, Md., for 
plaintiff. 

George Forbes and Walter L. Clark, both of Baltimore, Md., for 
respondents. 

ROvSE, District Judge. The libelant was a stevedore, and on the 2d 
day of June, 1916, was engaged in loading the respondent steamshin. 
A slingload of copper fell from the top of the hatch, fractured his 
skull, and broke several of his ribs. On June 7th, he libeled the 
steamship for the injury so occasioned. A month later he died, 
whereupon the steamship moves that the libel be dismissed, because, 
as it says, "ail proceedings under it hâve abated." 

That was unquestionably the rule of the common law, and there 
are authorities to the efifect that it was the rule of the admiralty. 
Such was the opinion of Judge Sprague in Crapo v. Allen, Fed. Cas. 
No. 3360, and also apparently of Judge McPherson in The City of 
Belfast (D. C.) 135 Fed. 208. The Circuit Court of Appeals for 
the Second Circuit, on the other hand, holds that in the admiralty 
the right to enforce a lien in rem was never afifected by the death of 
the one entitled to such lien. It was a property right, and the death 
of its owner did not destroy it. In re Transfer, 221 Fed. 409, 137 
C. C. A. 207. 

Judge McPherson, in The City of Belfast, supra, held that an ad- 
miralty court, sitting in a state which by statute had provided that 
no action to recover damages for injury to a person by négligence 
shall abate by reason of the plaintiff's death, would give efifect to 
such statute. 

Section 26 of article 75, Maryland Code, specially déclares that no 
such action shall abate by reason of the death of the plaintiff, but 
the Personal représentatives of the deceased may be substituted as 
plaintiff and prosecute the suit to final judgment and satisfaction. 

If the Circuit Court of Appeals of the Second Circuit is right, the 
action would not hâve abated in a court of admiralty had Maryland 
not legislated on the question. If Judge McPherson is right, it does 
not now abate in this court, because Maryland bas legislated. The 
resuit would be the same whicbever reason be given for it. 

The motion to dismiss will therefore be overruled, and permis- 
sion be given to substitute the personal représentatives of the deceased 
as libelants. 
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ALEXANDER et al. y. FIDELITY TRUST CO. et al. 

(District Court, E. D. Pennsylvanla. March, 1915. Opinion sur Trial Hearlng 

on Accounting. February 8, 1917.) 

No. 1385. 

1. WlTNESSES "S=112 COMPETENCY — PeRSONS InTEBESTED IN EVENT ASSIGN- 

MENT OF InTEBEST^ — "ReLEASE" "EXTINGUISHMENT." 

A bona ticle assignment of his Interest in the subject-matter of a suit 
renders a witness, otherwise disqualifled for interest, compétent under 
Act Pa. May 23, 1887 (P. L. 100) § 6, wliieh provides tliat an interested 
witness may become compétent by a bona flde "release or extlnguisliment" 
of his interest. 

[Ed. Note. — For other cases, see Witnesses, Cent Dlg. §§ 425-475; Dec. 
Dig. ©=112.] 

2. ExECUTORS AND Administbators >®=s315(6) — Distribution Dbcbee — Con- 

CLUSIVENESS. 

A probate court, in the administration of an estate, is without authority 
to pass upon conflictlng claims of tltle to property, where one of the 
titles set up is adverse to the estate, and a decree dlstributing as asseta 
of an estate property claimed by another is not conclusive on the adverse 
clalmant. 

[Ed. Note.^For other cases, see Executors and Adminlstrators, Cent. 
Dlg. I 1309; Dec. Dlg. ©=315(6).] 

3. Trusts i®=>365(2) — Suit to Enfobce — Lâches. 

The beneflclary of a trust, who did not obtain Ijnowledge until several 
years after the death of the trustée of facts showing that he had In 
eflfect repudlated the trust in his lifetime, hcld, under the facts shown, 
not barred by lâches from maintaining a suit to enforce the trust agalnst 
his executor. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 571; Dec. Dig. 
<S=>365(2).] 

4. Trusts <S=5>305 — Accounting bï Trustée — Lâches. 

The delay of beneficlarles of a trust in flUng a blll agalnst the executor 
of their trustée after the executor had refused to recognize the trust, and 
until part at least of the assets of the estate, induding the trust fund, had 
been distrlbuted and more than six years had elapsed from the répudiation 
of the trust, though It bars the beneficlarles' right to hold the executor 
llable indivldually, does not bar their right to an accounting by the execu- 
tor as trustée, slnce lâches Is an équitable défense, not imposlng a hard 
and fast llmit lilce the statute of limitations, and one élément of its appli- 
cation is that there must be inequity in the proceeding. 

[Ed. Note.— For other cases, see Trusts, Cent. Dlg. |§ 421-426; Dec. 
Dlg. <@=305.] 

5. Executors and Administbators i@=>315(6) — Distribution — Decree — Con- 

clusiveness. 

The beneficlarles of a trust may, after the death of their trustée and 
the répudiation of the trust by the executor of the trustée, file their 
claim as a money demand agalnst the estate ; but they are not requlred to 
do so, and If they choose to file a bill for an accounting, their right there- 
to Is not barred by a decree of the orphans' court direetlnga sale of the 
trust property and a distribution of the proceeds, though sueh decree 11m- 
its the right of the beneficlarles to enforce the decree obtalned In the ac- 
counting suit, so as to allow enforcement only agalnst property belonging 
to the trustee's estate which may not hâve been already distrlbuted. 

[Ed. Note. — For other cases, see Executors and Adminlstrators, Cent. 
Dlg. § 1309 ; Dec. Dlg. <S=>315(6).] 

^ssFor otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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6. Trusts ©=>305 — ^Remedies of Beneficiaries — Accountino — Disposai, of 

Trust I'roperty. 

The fact that a trustée has parted wlth possession of the res does net 
alone relieve him of hls linbility to a bili in equity for an accounting and 
compel the beneficiaries to resort to an action in assumpsit. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 421-426; Dec. 
Dlg. <g=330ô.] 

7. Trusts ig=>2y4 — Accounting — IOxecutobs of Trustée — Liability. 

The executor of a trustée, who had refused to recognize the existence of 
the trust and had distributed the trust i)roi;crty anioiig the residuary 
legatees under the decree of the orphans' court, is not liable to the saine 
extent as would be a trustée who converted the trust fonds to his own use, 
but is liable only for what he had recelved, wlth its accretlons, since he 
was justified in requiriug, in the interest of the estate he represented, 
that the beneflciaries establlsh the trust. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 412; Dec. Dig. 
<S=s294.] 

8. EsTOPPEL <S=568(2) — Inconsistent Position — Pleading. 

Beneficiaries, who seek an accounting froni the executor of the trustée 
and avold the charge of lâches by contending that the trust was not 
repudiated by the trustée in his lifetime, cannot on the accounting ask to 
hâve the executor of the trustée chargeU with amounts for which he would 
be liable only in case the trustée had converted the trust funds to his own 
use. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 166, 169; Dec. 
Dig. <S=>68(2).] 

9. Trusts ©=3.805 — Accounting — Debts of Beneficiaries. 

In a suit for accounting by the beneficiaries of a trust agalnst the ex- 
ecutor of their trust(;e, where some of the beneficiaries were indlvidually 
indebted to the trustee's estate, such Indebtedness does not afCect the 
balance of the fund tound due on the accounting, since such clalnis are 
not wlthin the priuciples of set-off ; but the indebted beneficiaries will be 
requlred to do equity by paying those debts before they receive their 
share under the accounting. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 421-426; Dec. Dig. 
<S=305.] 

In Equity. Suit by John S. Alexander and others against the Fi- 
delity Trust Company and others. Decree for complainants. 
See, also, 214 Fed. 495; 215 Fed. 791. 

Frank A. Harrigan, of Philadelphia, Pa., and Henry A. Wise, of 
New York City, for plaintitïs. 
H. Gordon McCouch, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. The disposition of this case may 
well take the form of a discussion of the gênerai merits of the com- 
plaint, a finding of facts in response to the requests made, and a state- 
ment of the conclusions reached. Whatever may be thought of the 
grounds of complaint as shown by the pleadings, those on which the 
case was tried and defcnded, and the case and défense as finally pre- 
sented, may be stated as f oliows : 

The family relations of the Alexander family were of a characteris- 
tic, and in the old days not an unusual, type. The type is not so 
common in thèse days. The transactions between the original parties 

®=jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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caniibt be fully understood, unless this feature îs kept in minci. Tn 
the light of it we get a sufficlently clear view of what was doue, and 
why it was donc, .■ind donc as it was donc. There was no thought of 
a resort to the machinery of the law, and no thought of the possi- 
biHty of a necessity to resort to it. The only tribunal to which the 
parties looked or thought of was the family council. Moneys had corne 
through the payment of an insurance policy on the h'fe of a son and 
brother. The légal title and right to thèse moneys passed under the 
intestate laws to the father as the surviving parent. The family 
council decreed that the moneys should be invested in the stock of 
the Corn Exchange National Bank, with which the father was con- 
nected, and that the 60 shares which ligure in this litigation should 
be held by the father in trust for the sister and brothers of the in- 
testate. This family council had its own forms of procédure, and 
adopted those of the law in effectuating the purpose above stated, 
by having the légal title to the stock put in the name of the father 
as trAistee, with an entry on the books of the father which was in 
effect a déclaration of trust in favor of the beneficiaries, and there- 
aftcr for about 20 years this ownership was recognized and followed 
in the distribution of the dividends. One of the beneficiaries had 
dicd, and the others were assumed as a matter of course to hâve suc- 
ceedcd to his share, and the father declared that he so held. The 
fatlxT, being a man of means, was regarded by the children and evi- 
(Iciitly by himself as the family purse, upon which the children, some 
of them rather heavily, and ail of them perhaps to some extent, drew 
at will. The father had occasion to borrow money, and he, as he 
evidcntly felt, as the fatlier of the family, he was at liberty to do, 
or because his personal responsibility was adéquate protection, pledged 
this stock (aniong other shares) as collatéral for loans. It may be 
that he also thought the children were not taking as good care of 
their dividends as he could take for them. At ail events, whatever 
the occasion for it, another council was called, at which it was re- 
solved that the father should retain the dividends and hold them, 
as well as the Stock itself, for his children against the coming of a 
possible rainy day. The children ail acquiesced in this. Doubtless 
they did it without reluctance, in filial déférence to the declared wish 
and judgment of the father. The then situation justified them in the 
expectation that the property rights of ail members of the family 
would adjust themselves, and no question over the trust arise. 

A radical change in the attitude (real or made to appear) of the 
father with respect to tîùs trust came about. As the évidence was 
presented, this change appears with startling suddenness. The father 
had reached the advanced âge of nearly 90 years, when a deed of 
trust was made by which he surrendered control of his estate, and 
by which the trust was in effect repudiated. This deed was made to 
the P'idclity Trust Company. Doubtless for the reason that the Trust 
Company did not fecl at liberty to disclose the business of those who 
deait with it, or to go counter to their directions, the deed was not 
recorded, nor was its existence disclosed until July, 1912, years after 
the dealh of the father. Whether such was the intention, the resuit 
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had ail the effect and answered ail the purposes oî â concealment. 
This deed of trust was followed by a will of like import in repudiat- 
ing, or at least ignoring, the trust. Knowledge of the existence of 
this latter paper provoked a caveat, followed by a devisavit vel non 
contest, and direct notice to the Trust Company of the trust owner- 
shlp of the stock. The will contest was determined adversely to the 
contestants. As soon as it vvas determined a bill was filed raising the 
claim of right now set up. 

The Fidelity Trust Company, as executor, filed an inventory of 
the estate of John Alexander, deceased, thereby acknowledging to 
be in its hands as executor 319 shares of said bank stock, including 
the 60 shares in dispute. They filed a first account, showing this 
same stock to be included in the balance of the estate remaining in 
their hands. Of this stock 20O shares were sold at auction to enable 
the accountant to comply with the decree of distribution then made, 
and the remaining 119 shares were transferred in accordance witH 
the same decree to Lucien H. Alexander. The second account, filed 
by the executor, and confirmed by the orphans' court, included items 
of charge and discharge for the moneys received for the stock thivs 
sold and the stock sold and distributed. 

Lucien H. Alexander is a party to this bill and was duly served. 
He has interposed no défense. No obligation or duty rests upon 
him, however, except such as arises (if any) out of his receipt of stock. 
Whether the spécifie stock represented by certificate No. 562, which 
belonged to plaintiffs, was transferred to him, or was part of the 200 
shares sold, we hâve not been asked to find, and the fact does not 
appear — at least we hâve not been able to find any trace of it. The 
complainants ask (among other requests) that two facts be found: 
One, that John Alexander held this stock in trust for the complain- 
ants ; and the other, that in May, 1877, a further trust relation was 
created, under which he was to keep the dividends, holding them 
upon a like trust. They further ask for a finding that the estate of 
John Alexander account for this stock and thèse dividends. 

The first fact is found from the évidence of admissions made by 
John Alexander. The second fact is found, and can be found, only 
from the testimony of John S. Alexander. The défense urged is 
that ail right of action, which might otherwise be in the complainants, 
has been lost through their lâches; that John S. Alexander was in- 
compétent to testify, and because of this there is no évidence from 
which a trust to hold the dividends can be found ; that there is nô 
évidence of any trust relation between the complainants and the other 
défendants as individuals; and that the executor is protected by the 
decrees of the orphans' court distributing its decedent's estate. 

The question of the competency of John S. Alexander as a witness 
was raised at the threshold of the trial, and may be first considered. 
It is well, perhaps, to interpolate hère, in order that the notes of 
testimony may be intelligible, that the défendants at first did not deny 
the competency of the witness under the Pennsylvania statute, but 
denied that competency was to be determined under the law of Penn- 
sylvania. They afterwards conceded that the Pennsylvania law was 
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controlling, but denied the competency under that law. As there was 
no doubt upon the one point, but much doubt upon the other, the 
testimony was admitted, subject to the objection, and with leave to 
move to strike out the testimony. This motion was made, and the 
question of competency squarely raised. It is, of course, clear that 
we are bound by the Pennsylvania law. R. S. § 858, as amended by 
Act June 29, 1906, c. 3608, 34 Stat. 618 (Comp. St. 1913, § 1464). 

[1] The law of Pennsylvania is in turn declared by the act of 
1887. This act worked a complète bouleversement in the law. Be- 
foi-e that act incompetency at common law continued imtil removed 
by statute. After the act every witness is compétent unless within 
the excepted classes. The pertinent provision is that of section 6, 
which provides that an interested witness may become compétent by 
a bona fide "release or extinguishment" of his interest. This condi- 
tion is found to hâve been complied with so far as an assignment of 
his interest is a compliance. We find that he in good faith assigned 
ail his interest to his brother. The question is, therefore, whether 
an assignment is within the meaning of the act. It would hâve been 
expected tha*. this question would hâve been settled. The industry of 
counsel hâve not, however, brought to light any rulings which would 
justify (otherwise than inferentially) the statement that the law on 
ttae subject has been set at rest. The best which can be donc is to 
rule it by a survey of the act, and to follow what seems to be the 
trend of the more authoritative rulings. It is well to hâve in mind 
clause "e" of section 5, to which section 6 relates. This provides for 
défendants in actions of ejectment who disclaim title. One of its 
purposes may hâve been to guard against a plaintiff making an im- 
portant witness a défendant in order to get rid of him as a witness. 
The words "release or extinguishment" suggest the ending of a 
claim rather than its transfer. The word "assignment" présupposes 
the continued existence of the claim assigned. Nevertheless, the word 
"release" is also a word of conveyance, and when the grantee already 
has title or an interest in the subject-matter, it is not only an appro- 
priate, but the accurately appropriate, word of désignation of the con- 
veyance made to him. In formai légal documents, we hâve the word 
"release" coupled with "quitclaim," and also with "enfeoff," "grant," 
"convey," and the like. "Assignment," however, and words of like 
meaning, are in very common use as expressing the idea of transfer 
only, and if the Législature had the thought in mind, it suggests the 
inquiry why was not the word used. The aid which is afforded us 
by the adjudged cases is illustra ted by the following among many 
others: Heft v. Ogle, 127 Pa. 244, 18 Atl. 19, 14 Am. St. Rep. 839; 
Turner v. Warren, 160 Pa. 343, 28 Atl. 781 ; Semple v. Callery, 184 
Pa. 95, 39 Atl. 6; Cobb v. Cobb, 4 Pa. Super. Ct. 273; Cameron v. 
Gray, 202 Pa. 566, 52 Atl. 132; Darragh v. Stevenson, 183 Pa. 397, 
39 Atl 27; Morgan v. Lehigh, 215 Pa. 443, 64 Atl. 633; Matthews 
V. Matthews, 11 Pa. Super. Ct. 381. 

We hâve not space for an analysis of thèse cases. Some of them 
would be cited for and others against competency. Some of them 
would be cited in support of eitherview. The reason for this is that 
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the ruling was upon some spécial feature not hère présent, and the 
bearing upon another point not ruled is a matter of implication or 
inference. Darragh v. Stevenson, for instance (and we single this 
out because, with Matthews v. Matthews, it is relied upon by de- 
fendants), ruled that an assignment not made in good faith would 
not qualify the witness. The distinction between a transfer and an 
extinguishment was pointed out and stated with clearness and force. 
This feature of good faith was referred to, however, and it was sug- 
gcsted that an extinguishment could scarcely be otherwise than in 
good faith, and that the Législature might well be thought to hâve 
included transfers in the word "release." The court leaves this point, 
however, undecided and rules the question on the absence of good 
faith. 

Words and Phrases, 2621, made a large and unwarranted draft on 
this case in stating it to hâve flatly ruled that an assignment was not 
within the act. The logical resuit might be as well argued as other- 
wise than incompétence. The case was ruled by finding bad faith. 
Why find bad faith, if no assignment would qualify? Matthews v. 
Matthews followed the Darragh Case, but quotes only one of the 
two thoughts expressed by Justice Mitchell in that case, and also finds 
bad faith. 

On the other hand, in Semple v. Callery there was the précise point 
we bave before us, and the witness was held compétent, and the 
judgraent affirmed by the Suprême Court. The ruling, however, is 
no ruling of the point, because it was there conceded that the as- 
signment qualified the witness, if made in good faith. There was 
no objection to the witness, the objection was to the trial judge find- 
ing the fact of good faith, and a point was presented asking that 
this question be submitted to the jury. This was refused, and the 
refusai assigned for error. The assignment was overruled, but no 
view is expressed upon the other point. Any one of at least thèse 
inferences may be drawn from this silence. 

In Heft v. Ogle, the witness was held compétent. This case was 
heard on appeal in 1889. It may be the trial was before the act of 
1887, although this does not appear. At ail events, no référence is 
made to the act of 1887, beyond a gênerai référence to législation show- 
ing the trend of policy to be toward admitting évidence. The case 
may be said to hâve turned on the fact of interest. 

Turner v. Warren, however, and Cobb v. Cobb (in each of which 
the witness was admitted), can be distinguished from the présent 
case only in the fact that the first was an action of ejectment, and the 
grant a deed merely in defendant's chain of title, and in the Cobb 
Case the assignment was in form and in légal eiïect a release. It 
was, however, to ail practical purposes an assignment. The assignée 
was both a part owner and the holder of the légal title as adminis- 
trator. As administrator she received, and, as the release relieved her 
from accounting, she had the right to retain, what the witness had 
relinquished. We by no means think the question free from doubt, 
but on the whole we are of opinion that the act does not disqualify,. 
and that the weight of authority favors this conclusion. Because of 



944 238 FEDERÀL^REPORTEIl 

the doutt, however, we hâve separàted the findings into those made 
with and those made without tbe.testimony of this wit'ness. Dififerent 
conclusions of law follow thèse différent fact findings. 

[2] Another défense interposed is the protection aftbrded by the de- 
crees of the orphans' court. Hère there is in the argument an apparent 
(àlthough doubtiess only seeming) confusion of thought. The orphans' 
court had undoubted authority to take into its hands the custody 
(through its control over the executor), the administration, and the dis- 
tribution of thé decedent's estate of the father. When it thus assumed 
jurisdiction, no other court could be inducéd to attempt to interfère. 
The decrees of the orphans' court in the exercise of this jurisdiction 
are conclusive upon ail parties and the rem. The jurisdiction of that 
court, however, was only over the estate of the décèdent. It was with- 
out jurisdiction, and, of course, did ttot attempt, to pass upon con- 
flicting claims of title to property, where one of the titles set up was 
adverse to the estate. It could entertain, if submitted to it, claims of 
indebtedness against the estate. 

The présentation of two supposititious cases analogous to the présent 
will rnake this distinction clear. A man has possession of property 
claimedto belong to another, or claims the ownership of property in 
possession of another. The man dies, and bis estate is to be adminis- 
tered and distributed. Neither of thèse claims could be passed upon 
by the orphans' court, but must be' determined by the common pleas 
through an appropriate action, to which the légal représentative of the 
décèdent would be a party défendant or plaintiff. That is one case. 
The other case is that of a claim made against the estate. It might 
arise as a simple claim of debt, or it might be such as that the claim- 
ant might elect to treat it as a claim on an implied assumpsit. The 
orphans' court could pass upon such a claim if presented, or the claim- 
ant would bave the right to bring his action of debt in the one case and 
recover judgment, or in the other, refusing to treat the décèdent as a 
debtor, file a bill for an accounting and secure a decree. Having estab- 
lished his rights as against the estate, the orphans' court would then 
mold its decree of distribution accordingly. This judgment or decree 
would bind the estate and those claiming under it, and (subject to the 
res inter alios acta principle) would be conclusive. 

If the claimant in the second supposed case elected to présent his 
claim in the first instance at the audit as a claim of debt, the finding 
of the orphans' court thereon would be conclusive, and he could not 
hâve the claim again adjudicated elsewhere. Whatever decree of dis- 
tribution was made by the orphans' court, a f ter or before he obtained 
an adjudication of his rights in another court, would be as conclusive 
however as any decree affecting the^ rem. The claimant's protection 
against the possibihty of the rem being awarded to some one else, be- 
fore or after he had succèssfully asserted his rights, would be through 
and by a resort to the orphans' court. There is in none of thèse in- 
stances a cônflict of jurisdiction. 

In the application of the' légal principles suggested to the facts of 
this case, we should bave in mind that the Fidelity Trust Company ap- 
pears in a dual character. It is an individual, and as such is acting as 
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executor. As executor, it has assumed certain duties and liabilities 
which bind it as an individual. It is also a représentative character as 
executor, and as such it is merely a légal name for tlie estate. As an 
individual acting as executor, it is fully protected by the décrees of 
the orphans' court, and not answerable to any one for the disposition 
it made of the assets of the estate in obédience to those decrees. Any 
action may, however, be brought against the estate, and it, as executor, 
is properlynamed as défendant. It is also answerable in an action for 
anything it may hâve done, and it may be answerable, although what it 
did it assumed to do as executor. 

There is nothing in évidence which would justify a finding that the 
trust Company did anything in violation of the rights of thèse plaintiffs. 
So far, therefore, as this feature of the defen.se affects the proper rul- 
ing to be made, the défense is made out. What it did or omitted doing 
has some bearing, however, upon the next branch of the défense which 
afifects, not it, but the estate of which it is the représentative. 

[3] This ground of défense is that of lâches. Statutes of limita- 
tion and the équitable doctrine of lâches hâve in principle the same 
poHcy of the law as a basis. Each recognizes that, both for the public 
good and in justice to private individuals, litigation over stale claims 
and long-forgotten transactions should be discouraged. While each has 
the same end in view, law and equity promote and accomplish this end 
by and through radically différent means. The légal method is by a 
fixed and rigid rule, which is to be applied to ail actions, and forbids 
the just along with the unjust. Equity inquires into the fact, and dis- 
criminâtes, forbidding only those proceedings, the pressing of which 
would in itself involve injustice, and permitting those which to forbid 
would work injustice. The gênerai principle, however, remains and this 
good end is kept in view, and stale claims are rejected, unless both the 
justice of the claim and a reason (more than an excuse) for the delay 
in presenting it appears. Moreover, the équitable principle that the 
decree of a chancellor is always of grâce, and never a right of the com- 
plainant, is applied, and a decree supporting a stale claim is always 
refused, unless its justice, not only appears by the évidence then obtain- 
able, but unless the chancellor is further persuaded that its justice 
would bave appeared, had the transaction been freshly presented. 

This claim, if we consider only the flight of time, is stale to the point 
of rankness. Without the testimony of John S. Alexander, we could 
only know that the father (as shown by his own writings) had nearly 
50 years ago declared a trust for his children, which he had recognized 
up to 1877, and which had, as he at least claimed, ended, and of which 
from then up to the time of his death (a period of almost 20 years) we 
hear not a word. We speak of the ending of the trust relation, because 
the books by which the trust was proven contain the statement "Ail 
settled." We would not be concerned with the question of whether a 
trustée cpuld thus by self-serving entries make évidence for himself, 
because ail the entries were put in évidence. From this évidence a 
chancellor might find a trust to bave existed, and might not feel dis- 
posed to find as a fact that it had ended ; but he could not deny the con- 
viction that to charge the décèdent with a continuing trust on this evi- 
238 F.— 60 
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dence would be so fraught with at least danger of injustice that he 
must refuse a decree for an accounting. 

The évidence, however, with the testimony of John S. Alexander, 
changes its whole aspect. If the facts are narrated in sincerity and 
truth (and of this we are fully persuaded), the whole situation is 
made entirely clear, for to ail intents and purposes the father him- 
self was speaking to us in the person of this witness. The witness 
knew ail about the transactions as fully as the father did. It may 
without exaggeration in real fact be said that he knew the father's 
inmost thoughts and purposes. It is made probable, if not certain, 
that the entries in déniai of the existence of the trust were not made 
until the deed of trust was executed by the father, or were made 
in préparation for the deed and will. This fact, or, indeed, a well- 
grounded suspicion of it, in the absence of arîy évidence of the en- 
tries having been sooner made, destroys ail their evidentiary value, 
for this deed and what followed it bear in themselves évidence of 
the impress of a will other than that of the father. By the deed he 
surrendered ail control over his property. This may hâve been (and 
we hâve nothing before us to justify the finding that it was not) jus- 
tified. The only justification for it, however, would take away ail 
significance f rom what he did as a déniai of the trust, or a répudiation 
of it. The continuance of the trust, therefore, down to the time of 
the father's death, with the rétention of the dividends, is not only 
not inconsistent, but was in pursuance of the trust and its purposes. 

Nor do we think anything which has since occurred bars the ac- 
tion of the plaintiffs. We hâve already found the Trust Company to 
hâve donc nothing in violation of the rights of the plaintiffs. At 
the same time it cannot be denied that the company laid full emphasis 
upon the fact that it was the représentative of those who took under 
the will through the deed of trust, and was responsible to them alone, 
and repudiated the view of the plaintiffs that it was a disinterested 
and unpartisan custodian of the property. The bottom and under- 
lying facts and the personalities of the parties doubtless made the 
proper rôle of the company a difficult one, and we are making no 
finding of criticism of it in what it did, or omitted doing. At the same 
time the unresponsive, noncommittal, and (from the plaintiff's point 
of view) the almost sphinxlike attitude which the Trust Company 
throughout felt obliged to assume has a bearing upon what the plain- 
tiffs were bound to do to préserve their rights. In one sensé it op- 
érâtes against the plaintiffs, because this attitude of hostility in fact 
and effect, however impartial and fair, or indeed benevolent, in mo- 
tive and purpose, put the plaintiffs upon their metde and called upon 
them to assert their rights. On the other hand, this sphinxlike réti- 
cence threw obstacles in the way of the plaintiffs in getting such a 
grasp of the situation as would make clear what they were bound to 
do, and obscured the path they ought to foUow. One resuit is that 
the présent case f airly bristles with more or less technical difficulties ; 
but we do not think its substantial merits open to much doubt. 

We append spécifie answers to the findings of fact and conclusions 
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of law requested in the points submitted, and the gênerai conclu- 
sions reached. Thèse are as follows : 

(1) John Alexander, the father, held 60 shares of this bank stock, 
represented by certificate 562 (and the dividends received by him), for 
his children, who were the real owners thereof, and his estate was 
Hable to the real owners for this property, and should hâve accounted 
therefor. 

(2) The plaintifïs had a good cause of action to enforce this ac- 
counting, and this liability, if this right has not been lost through 
lâches or otherwise. 

(3) The plaintifïs hâve no cause of action against the Corn Ex- 
change National Bank. 

(4) The plaintifïs hâve no cause of action against the Fidelity Trust 
Company, otherwise than as representing its decedent's estate. 

(5) The plaintifïs hâve no cause of action against Lucien H. Alex- 
ander ; it not appearing that he received the 60 shares of stock repre- 
sented by certificate 562. 

(6) Without the testimony of John S. Alexander, plaintifïs hâve 
not established a cause of action, and are guilty of lâches, and the bill 
should be dismissed. 

(7) With the testimony of John S. Alexander, the trust is estab- 
lished, both for the stock and the dividends, and the plaintifïs hâve 
purged themselves of the charge of lâches. 

(8) The plaintifïs are entitled to a decree against the estate of 
John Alexander, deceased, and against the Fidelity Trust Company, 
exécuter, etc., of said décèdent, for an accounting for said 60 shares 
of stock and dividends, with ail record costs, and costs as stated below. 

(9) The Corn Exchange National Bank is entitled to recover its 
costs. 

(10) The plaintifïs are entitled to recover their costs. 

The requests are answered as follows: Plaintifïs' fact findings 1 
to 12 (both inclusive) are found as requested upon the testimony of 
John S. Alexander. Without this testimony, requests 2, 3, 4, and 
5 are denied, as not established by the évidence. Requests 1 and 2 
for conclusions of law are granted. Request 3 is refused as stated. 

Défendants' requests for findings of fact are granted as to ail ex- 
cept 2, 3, 5, 12, and 14. Findings 2 and 3 are not found, because of 
no value to us. Requests 2 and 3 are not found, because the évidence 
contains no référence to the fact referred to in 2, and 3 is a ruling 
in the Jones trust estate, which is controlling as an authoritative rul- 
ing to be cited, and not a fact to be proven. The ruling in that 
case, moreover, has no bearing upon the case under considération. 
The ruling in the Jones case was that thé court would décline to ap- 
point a successor to a trustée where the trust had terminated. The 
question in the présent case is whether a trustée is relieved from his 
liability to account merely because there were no f urther duties for 
him to perform as trustée. Finding 5 is denied as a too rhetorical 
statement. It is found that Archibald A. Alexander and John S.. Alex- 
ander received moneys from their father and were indebted to him, 
and made no demand for the stock or dividends. Request 14 is 
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granted as to $3,500. There is no évidence upon which to find re- 
quest 12. 

Légal Conclusions. — First is denied. Second is also denied as 
written. The complainants were not bound to présent their claim of 
title to the 60 shares of stock at the audit of the estate of John Alex- 
ander, nor to présent a money claim as for a conversion, nor was the 
audit a finding upon the ovvnership of the 60 shares of stock. The 
orphans' court was without jurisdiction in that proceeding to déter- 
mine any title to the stock as property adverse to the estate, and the 
claim of title by the complainants could not hâve been entertained, 
îf made. The complainants might hâve elected to treat the réten- 
tion of the stock as a conversion, and made a money demand, instead 
of a claim of title; but they were not bound to do so because the 
executor required it of them. The decree of distribution following 
the audit protects the executor in obeying it, but does not prevent 
the plaintififs from asserting their rights otherwise as against the 
estate. The third request is refused. The fourth request is refused. 
The fifth request relates to any accoûnting which may be made, and 
will be considered when the form of the decree to be entered is set- 
tled. 

A decree may be submitted embodying the findings made. 

Opinion sur Trial Hearing upon Accoûnting. 

It has already been determined that the plaintiffs are entitled to an 
accoûnting, . by the executor of John Alexander, deceased, for the 
moneys and property in the hands of said décèdent, at the time of his 
decease, held by him in trust for the plaintiffs. Inasmuch as no ex- 
ceptional conditions existed justifying a référence to a master under 
equity rule 59 (198 Fed. xxxv, 115 C C. A. xxxv) the accoûnting was 
held before the court. When such accoûnting is made, the plaintiffs 
are entitled to such form of decree prescribed in rules 7, 8 and 9 
(198 Fed. XX, xxi, 115 C. C. A. xx, xxi) as may be appropriate. The 
facts of this case and the condition of the record are such as to 
make a money : decree the proper one. The parties did not in form 
follow the procédure indicated by rule 63 (198 Fed, xxxvii, 115 C. C. 
A. xxxvii). The substantial situation, however, is that the plaintiffs 
are seeking to surcharge the estate to the amount of the sum claimed 
to belong to the plaintiffs. This resuit is sought to be reached through 
évidence of the value of the bank stock and the aggregate amount of 
the dividends thereon held by the décèdent as trustée for the plaintiffs. 
The shares of stock having been parted with by the sale of some and 
the transfer of the remainder in the administration and distribution 
of the estate of the décèdent, the accoûnting must from force of ne- 
cessity be for the amount of the dividends and the sale or other value 
of the stock. The task before us might in conséquence be confined (as 
in effect it is) to finding the principle which is the basis of the liability 
of the accountant, in order to détermine the measure and extent of 
such liability and to a statement of the account on this basis. We 
anticipate the conclusion reached by finding that the estate must ac- 
count for the dividends and the vakie of the stock, the benefit of which 
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the estate actually received. This sum is found to be $8,205. If the 
principle of liability be as found and the figures are correct, plaintififs 
are entitled to a money decree for the payment of this sum. Any 
further discussion of the questions involved in the considération of 
this cause would ordinarily be confined to the two points suggested, 
or the findings left to vindicate themselves. The discussion of them 
has, however, unavoidably drawn the findings already made into the 
argument. Moreover, counsel seem to bave interpreted thèse former 
rulings in a sensé différent from that intended, and, as we still think, 
expressed in the opinion filed. We hold such measure of respect for 
the views of counsel that we would not wish the former ruling to be 
misunderstood or misinterpreted. We will therefore, so far as they 
bear upon the accounting features of the case, restate the findings 
made. This will draw out the opinion to perhaps an undue length, but 
we hope it will avoid any misunderstanding of what is ruled. 

There is just hère a phase of the original case which counsel seem 
to hâve overlooked, and, because of this, hâve missed the bearing point 
of some of the expressions in our former opinion. The bill as filed 
combined a demand for an accounting on behalf of, or, as we may for 
greater clarity express it, by, the décèdent as trustée, with complaints 
against and demands for decrees against individuals, including the 
executor. To instance the latter alone, there were complaints and de- 
mands for decrees against the executor, both in its représentative ca- 
pacity and as an individual. This differentiation is so obvions that 
we did not think it necessary to make it prominent, assuming the gên- 
erai expressions used would be applied with this distinction in mind. 
As the bill has been dismissed so far as affects the individual défend- 
ants, we are no longer concerned with this feature. We do wish to 
refer to it, however, and to repeat and emphasize the findings made, 
because counsel for défendant has construed the opinion as visiting 
some condemnation upon the executor. Nothing could be more for- 
eign to the thought in mind. The expressions frankly characterized 
by counsel for défendant as to him "vague and mystifying" had no 
such référence as ascribed to them. They had an entirely différent 
use and bearing. To what thèse and other criticized expressions re- 
ferred will be discussed later in connection with the other phases of 
the case. We mention them now to bring into relief the findings 
which were and are made. The executor did no wrong to the plain- 
tiffs or to any one. It was clearly within its rights in refusing to 
recognize the trust or to admit the claimed title of the plaintiffs. It 
was more than right in calling upon the plaintiffs to establish their 
title. This involved good advice, which, if it had been accepted and 
acted upon by the plaintiffs, would hâve saved ail of us the trouble 
and the plaintiffs the risks of the décision of questions which hâve 
grown out of their failure to sooner move. The executor was fully 
justified in proceeding, as it did, to administer and to bave distributed 
the "estate in its hands. This court did not and does not give to what 
was done the légal effect which the executor ascribes to it, but this is 
far from imputing blâme to it for either what was done or the légal 
conséquences of what was done. Counsel seem to hâve confused the 
défense based upon the légal effect of the proceedings in the orphans' 
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court with the défense of lâches. There is a mingling of the two be- 
cause the facts upon which is based the one are included in the facts 
upon which is based the other. Nevertheless they are wholly dif- 
férent and distinct. This will appear if lâches is (arguendo) eliminat- 
ed. We would hâve then this clearest case and proposition of law : 

John Alexander, at the time of his death, had thèse 60 shares of 
bank stock and the dividends paid thereon, of ail of which the executor 
took possession as part of the assets of his estate. The fact was that 
they were no part of his estate, but were held by him under a trust 
which was recognized and admitted by him up to the time of his de- 
cease. On demand made for the stock, the executor (as in fact it did 
and was justified in doing) took this position. The stock may not 
belong to the estate, but be, as claimed, trust stock. We, however, 
cannot admit this, or part with the stock, until you hâve established 
the trust. The plaintiffs thereupon filed a bill in equity against the 
estate, represented by the executor, for an accounting. The latter 
proceedings were delayed, and, in the meantime, part of the assets of 
the estate (inçluding this stock) was administered and a partial dis- 
tribution made through a decree of the orphans' court, The question 
would then arise : "Is this decree of the orphans' court a bar to a 
decree by the court in equity for an accounting?" That présents the 
one défense. Then add to the facts already stated the. further fact 
that the plaintiffs delayed the filing of their bill, and we hâve the other 
question: "Hâve the plaintififs been guilty of lâches?" This sépara- 
tion of the défenses enables us to appraise each at its real value. 

Thîs long prélude brings us to a considération of the défenses rais- 
ed. There is some difficulty in formulating them, because they, to 
some extent, overlap, and some, or parts of some, are embraced in 
others. They may, however, be stated as follows, and répétition be 
avoided in the discussion by discussing them, when necessary, to- 
gether : 

1. The decree of the orphans' court, disposing of and distributing 
this stock, is a bar to the présent proceedings, because such decree 
necessarily involved a finding that the stock belonged to décèdent and 
was part of the assets of his estate, and thereby further finding that 
it was not the subject of any trust in favor of the plaintiffs who are 
further concluded by it. 

2. The executor having brought this stock into the orphans' court to 
hâve its disposition determined, that court acquired jurisdiction of 
the res, and when it adjudged the res to be the property of the dé- 
cèdent, and thus ex vi termini not trust property, such adjudication 
(unless reversed) was final and conclusive upon the res and every one, 
and the question of any interest of the plaintiffs therein became res 
adjudicata. 

3. The same défense above stated is reurged with the added thoughts 
(1) that the plaintiffs notified the executor that they would, but failed 
to présent their claim to the orphans' court; and (2) the executor 
notified and warned them so to do, and when they did not, and the 
accounts of the executor had been audited, again notified and warned 
them to apply to the orphans' court to hâve the decree opened. 
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4. The f acts on which the above défense is based are also included 
in the défense of lâches, which we will separately state. 

5. The claim of the plaintiffs, from and after the time when the 
stock passed out of the possession of the executor, was one of cred- 
itors only, and their only remedy an action at law. 

6. It may not now be urged as a défense, but it had been urged upon 
us, and is included now, to make the statement of défenses complète, 
that when the executor refused to recognize the trust, the claim of the 
plaintiffs was that of creditors only, and their sole remedy to présent 
it as a claim (either with or without having first reduced it to 
judgment) at the audit of the estate, and, having failed to do so, they 
are concluded by the decree following the audit, and without other 
remedy. 

7. As the executor, neither in its représentative capacity nor as an 
individual, has now possession of the res, it cannot be called upon to 
account as the représentative of the deceased trustée. We do not 
understand the principle on which this défense is based to be pushed 
to the extrême limit that no trustée who has parted with the res, cor- 
pus, or subject-matter of the trust can be called upon to account, but 
is liable only to an action at law. We do understand, however, that 
under the facts of this case the proposition is that the executor of a 
deceased trustée, when he (the executor) has parted with the res, can- 
not be called upon to account on behalf of the deceased trustée. 

8. Any action at law by the plaintiffs would be barred by the statute 
of limitations, and thèse proceedings are because of this likewise 
barred. 

9. The plaintiffs hâve been guilty of lâches. 

We will, for the reason that, as before stated, the findings of the 
court hâve been apparently misunderstood by counsel, restate our find- 
ings, and will first take up the above défenses seriatim, but bunching 
some of them, and follow this with the considération of the accounting 
features of the case, which now really alone concern us. 

To make the restatement complète in itself, we will premise certain 
fact findings, and in doing so dispose of the défense of lâches. When 
this cause was first presented to us, it was based upon the simple aver- 
ment that the décèdent held 60 shares of the stock of the Corn Ex- 
change National Bank, the certificate of which was in his own name ; 
but the stock was further averred to hâve been held in trust for the 
plaintiffs. The trust was admitted to be, not merely moribund, but 
to hâve been actually dead for 35 years or more before the filing of the 
bill. On the face of this showing we were asked to decree that this 
stock (which in the meantime had passed into other hands, or which, 
at least, did not appear to be still among the assets of the estate of the 
deceased trustée) was the property of the plaintiffs, and that (among 
other prayers) the Corn Exchange National Bank be required to ac- 
count for and pay over to the plaintiffs ail dividends which had been 
declared and paid by the bank during ail thèse years, although it fur- 
ther appeared that the bank had paid the dividends to the one in whose 
name the stock stood, and without notice or intimation even of the 
claim of the plaintiffs. The court, sitting as a court of equity, refused. 
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of course, to entertain sUch a bill, and dismissed it on the ground 
(among others) of lâches appearing on its face. It was to this bill 
that the phrase which is now recalled and quoted by counsel for de- 
fendant, that "the claim was stale almost to rankness," applied. 

The présent bill, however, put an entirely différent phase on the 
transaction, and the évidence fuUy supported the main averments and 
prayers of the bill. We say the main prayers, because the draughts- 
man of the bill, as in such cases there is always a temptation to dô, 
overshot the mark and asked (as the plaintiffs now ask) for more than 
that to which they are entitled. The main facts, however, were es- 
tablished by évidence and testimony which stamped the essential aver- 
ments as not merely substantially, but literally, true. No one who was 
présent to observe the course of the trial and the witnesses and their 
demeanor could doubt the true state of the facts. Indeed, there was 
no déniai of them, or suggestion of déniai. The défense contented it- 
self with a test of the ability of plaintiffs to prove the facts. The 
facts themselves are not in dispute. It may be they were not establish- 
ed by légal évidence, because some of them appear by the testimony 
of a witness whose conipetency is in dispute, and is at least or best 
doubtful. This question has been fuUy discussed, and so far as this 
court is concerned has been disposed of . 

Thèse facts were that certain moneys came to this family from 
what may be called a family source. They were the insurance moneys 
on the life of a deceased brother of plaintiffs. The moneys were 
brought before a family council, which decided to invest them in stock 
of the Corn Exchange National Bank. They were put, it is true, in 
the name of the décèdent. He owned other shares in the same bank, 
and thèse shares were put in his name, not as an individual, but as 
"trustée." It is again true that the certificates were afterwards chang- 
ed, so as to be in the name of the décèdent; but it also appeared that 
he at the time and at other times pledged them as collatéral, and the 
inference is justified that thisAvas the occasion for the change. He, 
however, definitely and positively, in his own handwriting and by his 
own books, admitted and recognized the trust and earmarked one of 
the certificates as representing the trust shares. He further recog- 
nized and admitted it by regularly and for years paying over the div- 
idends to the plaintiffs. 

[4] A number of years before his death a new trust relation was 
establiahed and admitted and declared by him. This was that he would 
thereafter retain and hold in trust for the plaintiffs the dividends paid 
on the trust stock. Right hère is, as it seems to the court, the crux 
of the whole case, both in respect to its real merits and the more tech- 
nical question of the right of the plaintiffs to maintain this bill. With 
the testimony of John S. Alexander, part of the évidence in the cause, 
the equities of the plaintiff fully appear. Without this testimony, they 
bave shown none. The trial judge, as before stated, entertains no 
doubt of the truth of the testimony, nor is any doubt thrown upon 
it directly by word or intimation. The competency of the witness is 
by no means çlear, The f act, however, is that the décèdent up to a 
short time before his death acknowledged and admitted the trust, and 
died without either himself or any one for him having intimated any 
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change of attitude towards it. The rétention of the stock and the 
dividcnds was consistent with the trust and required to fulfill its pur- 
poses. The plaintiffs acquiesced in this rétention and never demanded 
or asked for their dividends in the lifetime of the father. We hâve, 
therefore, this simple proposition : A man occupying a trust relation 
to others, and as such trustée having money and other property con- 
stituting the trust estate in his hands, and held by him upon an exist- 
ing acknowledged trust dies in possession of the trust property. As- 
suming the cestuis que trustent could assert their right to that which 
belonged to them either by an action at law or through a bill' in equity 
for an accounting (a question which will be next discussed), and also 
that the trust has existed and nothing been paid thereunder for a 
length of time exceeding the six years' bar of a statute of limitations ; 
would the action or the bill be barred by the statute or by lâches? It 
would seem to be clear that there was no time which could be found 
from which the statute would begin to run. Assuming, further, that 
the trustée had died, holding personal property under such a trust, and 
the executor, after his appointment, notified the cestuis que! trustent 
that he could not recognize the trust, and that they must establish it by 
presenting their claim to the orphans' court, or by bringing an action 
at law, or filing a bill in equity, and they delayed the filing of the bill 
beyond the six years' limit; would their right to an accounting be 
barred by the statute or lâches ? 

The légal maxims and phrases in common speech, as that "equity 
follows the law," and that "equity, although not bound by statutes of 
limitation, will follow and apply them in principle," and others of like 
import, are misleading unless the distinctions made are observed. One 
distinction between the défense of the statute at law and that of lâches 
in equity has been already indicated in the former opinion. Lâches as 
a doctrine is not an unyielding, arbitrary time limit obstacle to the 
proceeding, but is an équitable doctrine out of which a défense arises. 
It must hâve in it the élément that there is an inequity in the proceed- 
ing. Where a trustée holds upon a direct and admitted trust, to hold 
that it could not be enforced merely because it had existed for years 
would be unthinkable. The ruling that an unrecognized and before 
unheard of trust could be unearthed by digging into a prehistoric 
mound would equally affront our sensé of right. Hence we hâve the 
doctrine that statutes of limitations are no bar to the enforcement of 
an existing trust, and the other doctrine that the défense of lâches 
can be successf uUy interposed to the attempt to establish a trust which 
is averred to hâve been created in the forgotten past. 

The path blazed by judicial rulings by the courts of law and by 
chanceliers is by no means a straight and undeviating one. It is 
nevertheless sufficiently well defined to supply a guide to our destina- 
tion. The attempt to discuss them would be an interminable task. 
McClintock's Appeal, 29 Pa. 360, for instance, lays down, in the clear 
and vigorous language characteristic of the great judge who delivered 
the opinion in that case, that an executor could not invoke the bar of 
such statutes against the claim of a creditor whose claim was not 
barred at the time of the death of the décèdent. This was foUowed 
for many years, until the principle on which it was based was modified 
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by the ruling in York's Appeal, 110 Pa. 69, 1 Atl. 162, 2 Atl. 65. How 
far the distinction which was at one time recognized that the statute 
would not bar one whose remedy was exclusively in equity, but would 
bar one who could proceed either in equity or at law, need not be 
discussed. Johnstone v. Humphreys, 14 Serg, & R. (Pa.) 394 ; Lyon v. 
Marclay, 1 Watts (Pa.) 271 ; Seybert v. Robinson, 2 Pa. Dist. Ct. R. 
403. 

The case of Zacharias v. Zacharias, 23 Pa. 452, affords us an illus- 
tration of the distinction with which we are now concerned. The 
principle to be drawn is that A mantle of protection will be made out 
of statutes of limitation or out of the doctrine of lâches, to be thrown 
about the person of any party who in the given case is found to be en- 
titled to such protection. This distinction is of ail importance in 
the présent case, both in the considération of that phase of the dé- 
fense now being discussed and that discussed later. Its présence and 
application springs out of the f act that the executor wamed the plain- 
tiffs to hâve their rights established, and that it would proceed to make 
distribution of the assets in its hands. A belated proceeding, which 
would affect the executor in what it had done, would not be permitted. 
We are confining ourselves now to the défense of lâches, and not con- 
sidering the other feature of the protection afforded by the decree 
of distribution as such. This bill, therefore, so far as it sought or 
seemed to seek a remedy against the executor or other individuals, was 
dismissed. The plaintiffs hâve shown no equities against them. This, 
however, is a far cry from the other proposition that the plaintiffs are 
not entitled to any accounting by their trustée, and a finding of what 
would resuit from such an accounting. It may be that the remedy 
left to them has lost ail practical value, but that is an entirely différent 
feature, which will be adverted to later. 

The point ruled is that plaintiffs are entitled to an accounting as 
their right. This is an already overlong discussion of the défenses 
enumerated as 4, 7, 8, and 9, except in so far as the proceedings in the 
orphans' court also enter into this branch of the défense. Of the ef- 
fect of such proceedings later. There is, of course, the more tech- 
nical position, which might be taken, of want of jurisdiction in equity 
based upon the assertion of an adéquate remedy at law. No such 
défense has been specifically set up, and we hâve assumed it is not 
urged as a défense in itself, but only so far as involved in the other 
propositions that the plaintiffs were bound to go into the orphans' 
court, and that if the plaintiffs are barred at law the same bar may 
be set up in equity. 

The other défenses enumerated may be considered together. Hère 
again certain features are involved, the discussion of which we will 
defer until we come to discuss the measure of liability feature of the 
case. We will also, by way of prélude, interpolate an explanation, and, 
so far as called for, a correction of certain findings made which bave 
been criticized by counsel for défendant. The finding was made that 
ïhortly before his death John Alexander had parted with control of 
bis property by what has been throughout the case called "an irrévo- 
cable deed of trust." When the finding was formulated the trial judge 
was under the impression that this transfer included ail his property. 
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This was because the deed had been characterized by counsel in the 
pleadings and throughout the trial as one surrendering bis control over 
what he had. We did not then refer to the deed, and hâve not now 
easy access to it, and accept the version of it given by counsel for dé- 
fendant, that it does not transfer ail of the property, and the finding 
is so modified. It did, however, embrace thèse 60 shares of bank 
stock, or, at least, transferred some 90 shares and other property of 
the grantor. 

There was also a finding that this deed had not been recorded, and 
the comments were made in the opinion filed, which counsel bave 
characterized, as before stated, as "vague and mystifying." We 
think the impressions of counsel to be whoUy due to a misunderstand- 
ing of the purpose of the référence to thèse facts. As then stated, and 
hereinbefore emphasized, and now again repeated, there was no criti- 
•cism of the executor, expressed or intended. The fact, however, that 
the transfer had been made, and the other fact that its existence had 
not been disclosed by recording or otherwise, had a bearing upon the 
xecognized existence of this trust, and a conséquent bearing upon the 
equities of the bill, just as it bas now a bearing (later discussed) upon 
the measure of liability to be applied in the accounting. It is of no 
importance whether the deed included other property than this bank 
stock, and of no real importance whether it was within the recording 
acts, and unless it did include the bank stock, which was the subject 
of this trust, of no real importance at ail. 

The assumption of the trial judge that it included ail the property 
of the grantor carried the further assumption that it included real 
estate and was within the recording acts. The point is now made 
that it was confined to personalty, and is asserted not to bave been 
within the recording acts. The only real point made is the purely 
technical one that it could not be recorded in the sensé of being con- 
structive notice. We agrée with counsel for défendant that the trust 
deed is of no importance ; but it was in the case, and the early stages 
of the litigation show it to hâve been practically, although perhaps 
not formally, forced into the case by the défendants. If the trustée, 
in bis lifetime, had disposed of the trust property, and the plaintiffs 
had known of it, this would bave had an important bearing upon the 
question of the duty of the plaintiffs to bave accepted this challenge 
of the existence of the trust. The sole purpose of the référence to 
it was to make clear that the plaintiffs did not know of it, and that 
its existence was in effect, although not intentionally, concealed. 

We are aware that more space is being given to this feature than 
its importance merits, but we might as well finish with it. The com- 
ments quoted by counsel had référence to this feature of the case 
with which the trial judge was and still is most strongly impressed. 
The plaintiffs and the executor hâve acted toward each other through- 
out, in the absence, we do not say of candor or frankness, because 
thèse words express too much, but without that openness of purpose 
and with that absence of suspicion which would bave brought this 
controversy to a speedy décision. The écho of this attitude is still 
with us, because thèse litigants were unable to agrée even upon the 
simple fact of what dividends the Corn Exchange Bank had paid at 
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différent times. We hasten to acquit the executor and its counsel of 
ail blâme for this failure, and we recognize novv, what we before ex- 
pressed, that the temperamental élément in this case made the proper 
rôle of the executor and its counsel a diiïicult one to play, and we 
exculpate them, as we hâve already several times done, of every charge 
of wrong to the plaintiffs. 

Nevertheless the proceedings in this case furnish ample évidence 
that the executor looked on while counsel for the plaintiffs were grop- 
ing about in the dark, hunting for such a disclosure of the facts as 
would enable them to make an intelligent statement of the rights of 
the plaintiffs, and volunteered nothing except an at least apparent in- 
sistence that the plaintiffs carry their complaint into the orphans' court. 
How far the executor was right in this insistence we will discuss 
later. We ref er to it now again, not to question the right of the exec- 
utor to be thus réticent, nor to question that it may hâve been its duty 
to so act, but to make the observation that, if the practical effect of it 
was to embarrass and hinder the plaintiffs (and this we so find), the 
défendant is entitled to no more than its strictly légal rights growing 
out of what was done, and the plaintiffs are entitled to every proper 
excuse for delays, to which the défendant had thus contributed, if not, 
indeed, caused. 

[5] The other défenses referred to may be bunched as the res ad- 
judicata défense. This brings in a discussion of the jurisdiction of the 
orphans' court and the rights of claimants (other than legatees or 
distributees of an intestate estate). It is unnecessary to go into this 
at length, because exhaustively discussed and most discriminatingly 
considèred in the case of Williams' Estate, 236 Pa. 259, 84 Atl. 848. 
The orphans' court has undoubted jurisdiction over assets of estâtes 
brought into that court by executors or other accountants, and its de- 
cree of distribution is as binding and conclusive as that of any other 
court. It, moreover, has the same power as has every court worthy 
of the name to vindicate and assert its jurisdiction. Nevertheless 
there may be persons and property with which the estate is concerned, 
over whom and which the orphans' court has no jurisdiction. The 
distinction is not unlike that which pertains between the summary and 
plenary jurisdiction of a court of bankruptcy. If there is property 
belonging to an estate which is withheld from an executor without 
color of right, the orphans' court may compel its delivery. Williams' 
Estate, supra. If, however, both possession and adverse claim of 
title (not merely colorable, but substantial) was in another, the orphans' 
court would hâve in a proceeding adverse to the claimant no jurisdic- 
tion of either the person or the subject-matter. Paxson's Estate, 225 
Pa. 206, 73 Atl. 1114. 

Where a claimant can reduce a property claim to a money claim, 
in the form of moneys received to his use, and does so, and goes into 
the orphans' court to hâve his claim adjudged, that court can exercise 
jurisdiction. Caufficld's Appeal, 146 Pa. 49, 2i Atl. 163. An executor 
or other accountant could bring a dispute over property into the 
orphans' court by the simple expédient of withholding it from his ac-, 
count, and those interested in the estate seeking to surcharge him, and 
the claimant to the property resisting it. 
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Where property was asked to be distributed by the orphans' court, 
a claimant of the property by title adverse to the estate could appear 
and ask the court to withhold distribution until the claimant had es- 
tablished his right at law, and the court would hâve undoubted power 
to grant his request. By the same token, the court would hâve the 
power to decree the surrender of such property to the outside claim- 
ant. This is analagous to réclamation proceedings in bankruptcy, and 
was one of the points ruled in the Williams Case. 

A creditor of the décèdent having a simple claim of debt could, of 
course, go into the orphans' court, prove his claim, and secure an 
award. AU this is clear enough. The right of such claimant, howeven 
to pursue any other remedy he may hâve, is just as clear. A creditor 
may bring his action at law to reduce his claim to judgment. A 
ward or legatee, or the beneficiary of a trust, may (outside of pro- 
ceedings in the decedent's estate) compel an accounting by the execu- 
tor of a deceased guardian, administrator, or other trustée, or in a 
proper case file a bill in equity for such accounting, or an action of 
replevin or other appropriate proceeding might be brought. Indeed, 
in some classes of cases this might be required of the claimant. If 
the accounting involved the administration of an estate other than 
that being distributed by the orphans' court, the accounting must be 
had in the court having jurisdiction of that first estate, and in no other 
way could the claimant establish his daim. 

There is not only no conflict of jurisdiction involved, but in cases 
in which the orphans' court has jurisdiction it will not al way s exercise 
it, but will send the parties into a court of law, and sometimes it is 
required by statute to so send them. We get out of what has been 
stated three thoughts : (1) That there are matters and parties of which 
and over whom the orphans' court has exclusive jurisdiction; (2) 
there are other matters and parties where the jurisdiction is concur- 
rent ; and (3) there are matters and parties where the jurisdiction is 
acquired by the submission of the rem and the person to the jurisdic- 
tion of the orphans' court. The third proposition must not be con- 
fused with, and must be so understood as not to be in conflict with, 
the other doctrine that, if a court does not hâve jurisdiction, the par- 
ties cannot by agreement confer it. 

Just at this point we wish to clear up another misunderstanding 
by counsel of the ruling made in this case. We had no thought of rul- 
ing, nor do we think the language used conveys the thought, that the 
orphans' court would not hâve had jurisdiction of the présent conten- 
tion, if the parties had chosen to submit it in any appropriate form of 
claim. What was said as to adverse claims and the jurisdiction of the 
court was said with référence to the principle laid down in Okie's 
Appeal, 9 Watts & S. (Pa.) 156, and with that and kindred cases in 
mind. The différence between counsel and the court seems to lie in 
this: We do not doubt (as counsel has erroneously supposed) that 
the orphans' court would hâve had jurisdiction, had the plaintififs sub- 
mitted to it a claim of indebtedness against the estate, had such a 
daim been submitted; but we do refuse to find (what counsel seem to 
argue for) that the plaintiffs were bound to so submit their claim. 
We hold that neither before nor after this stock was administered and 
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distributed were the plaintiffs bound to forego their right to hâve an 
accounting by their trustée. On the contrary, it was their right to 
choose the forum. To clearly présent this feature, we will discuss 
it with ail questions of lâches eliminated and as if the plaintiffs had 
filed their bill at once. 

We hold their right to hâve been, inter alia, (1) to hâve done w^hat 
the executor insisted they should do, submit their claim to the orphans' 
court as a money claim against the estate ; (2) brought an action in 
assumpsit for money had and received to their use, to recover a judg- 
ment; (3) agreeing with those concerned and with the executor that 
the ownership of this stock should be determined by the executor for- 
mally refusing to account for the stock and the court being asked to 
surcharge the executor, or by équivalent proceedings indicated in 
Williams' Estate, supra ; or (4) by filing a bill to compel the trustée 
(through his executor) to account for the property bélonging to the 
estate. The légal conséquence of each of thèse moves would hâve 
been : (1) The orphans' court would hâve received proofs of the plain- 
tiffs claim and bave awarded at the audit of the estate whatever was 
allowed; (2) the plaintiffs would hâve presented at the audit their 
judgment in proof of their claim, and this (subject to the res inter 
alios acta principle) would bave been accepted by the orphans' court as 
conclusive of the amount due plaintiffs ; (3) the orphans' court would 
bave heard the évidence and made its award thereunder; and (4) the 
plaintiffs would submit the decree secured in the proceedings in equity 
(if a money decree) with the same effect as if it had been a judgment 
at law. If (what is not in this case) the decree of the chancellor com- 
pelled the executor to deliver up spécifie property, the executor would 
ask to be relieved from accounting for it in the orphans' court. If, 
pending a décision in (2) or (4), the orphans' court were asked to dis- 
tribute the property, the plaintiffs could pétition that court to with- 
hold distribution. If they did not so ask, or if the court refused, 
plaintiffs would be confronted with the précise question which de- 
fendants novv présent. 

The orphans' court was not applied to in this case, and the stock 
which constituted the corpus of this trust estate was sold and distribut- 
ed by decree of the orphans' court. What is the légal effect of this 
decree upon the right of the plaintiffs to a decree for an accounting? 
If we were asked for a decree that the executor deliver this stock 
to the plaintiffs, inasmuch as such decree could only operate through 
an order upon the executor as the individual who had and was to 
transfer the property, the decree of the orphans' court would pi»otect 
the executor, and the decree asked of this court would be denied, for 
reasons which we think are obvions. As, however, the decree asked 
for is a money decree, and a finding simply of the sum due on the 
accounting, we see in the decree of the orphans' court no hindrance 
to such a decree being entered by this court. 

We hâve advisedly confined the question to the légal effect of the 
decree of the orphans' court because this, as before intimated, may 
be a différent thing from the practical conséquences. If the whole 
estate of a décèdent be distributed before a créditer secures payment 
of his money and there is no other estate, he is in the same situation 
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of any plaintiff who has secured a judgment, but is unable to find any 
property of the défendant out of which to satisfy. The latter fact 
is no more reason for denying judgment in the one case than the other. 
If there are assets still in the hands of the executor, or after discov- 
ered assets are found, he can présent the judgment as proof of his 
claim, and this judgment (subject to the qualification before stated) 
would be conclusive of the liability and the amount. There is nothing 
inconsistent or conflicting in the two decrees. If the decree of the 
orphans' court was too soon for the plaintiflfs' purposes, that was due 
to their delays, not to the diligence of the court. 

The res adjudicata principle upon which one branch of the défense 
is based has no application. The orphans' court never did adjudicate 
the question now presented, and fuU effect can be given to both de- 
crees. That the orphans' court had jurisdiction to make an adjudica- 
tion does not prove that they did. What it did decree was that the 
executor sell and transfer certain assets of the estate. This the execu- 
tor has donc, and what was thus decreed cannot be disturbed by the 
plaintiffs, or by any one, except through and by an application to that 
court. This decree will, however, in no way interfère with that court 
at a second audit of the estate, should there be one, giving fuU effect 
to any final decree of this court, and awarding the remaining assets 
of the estate as it may deem proper. To sùm it ail up: The decree 
of this court has no other effect and is in no wise différent in this 
respect from a judgment which the plaintiffs might hâve obtained in 
an action at law in the common pleas, and is not otherwise affected 
by the decree of distribution in the orphans' court. 

[6] Another branch of défense is that after the sale of this stock 
the executor, no longer being in possession of the res, cannot be called 
upon to account, and that the claim of the plaintiffs became one of a 
creditor only, and their only remedy that of securing a judgment in 
an action at law. For this are cited Thompson's Appeal, 22 Pa. 16; 
Lebanon Estate, 166 Pa. 622, 31 Atl. 334; Commonwealth v. Trades- 
man, 250 Pa. 372, 95 Atl. 574. 

We see no value in this défense, and none is probably meant to 
be asserted beyond that of the statute of limitations, which has al- 
ready been discussed. The proposition as laid down, however, is far 
too broad. As an assurance against an overstatement of what the 
position of counsel for defence is, we quote the language in which it 
is stated. This is that, when there is no longer possession of the 
spécifie property belonging to the trust estate, the claim of the cestuis 
que trustent is that "of a creditor only, and their only action one at 
law," and that a trustée, or at least the estate of a deceased trustée, 
is not "bound to account when he has not possession of the res." 

There is involved in the position of counsel another one, not stated, 
which has merit, to wit, that if the cestuis que trustent resort to an 
action at law (to which, of course, they could resort, if they so elected) 
the statute of limitations might in a proper case be successfuUy 
pleaded, and the further position that, where the statute would be a 
good défense at law, the same défense in principle may be interposed 
in equity. This, however, is an "if" proposition, and not the one 
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before us., The question is, in itâ broadest form, whether a trustée, 
who bas sold the trust property and converted the proceeds to bis own 
use, is thereby reHeved from bis obligation to account, and is subject 
only to an action in assumpsit. Tbe statement of tbe proposition would 
seem to carry witb it its own réfutation. It certainly would not ap- 
ply to a defaulting executor, wbether the executor hirnself, or bis 
«xecutor, if he were deceased, was cited to account, because the ac- 
counting there mustbe in tbe orphans'. court, We thini<: there is the 
same liabiHty to account if the accouîitant, instead of being an executor 
and required to account in the orphans' court, were the kind of a 
trustée who could be required to account in the court of common 
pleas sitting either (under the Pennsylvania System) as a court of law 
or in equity. Hère, again, the accounting might be of such a char- 
acter and of such complexity as to compel a resort to equity. There 
might, of course, bè this différence : That the obligation of the trustée 
was such as that the cestuis que trustent could waive their right to 
an account and sue in assumpsit. 

The question before us is a very différent one, not whether they 
might sue in assumpsit, but whether they were bound to do so. In 
other words, whether a defaulting accountant (or bis executor) could 
deprive them of their right to an accounting. Tbe answer would 
seem to be so clearly indicated as not to require statement. None of 
the cases cited indicate anything to tbe contrary. The rulings there 
made were based upon the physical fact (rather than upon any légal 
principle) that the trust property had disappeared or could not be 
followed. 

Tbe necessities of the casé required the court to find that the ces- 
tuis que trustent could not take any spécifie property, but must con- 
tent themselves witb a money claim, and such money claim gave them 
Tio priority of payment out of gênerai funds over other creditors. It 
is proverbial that "necessity knows no law." This, therefore, is a prac- 
tical resuit finding, and not a ruling that the légal eifect was to limit 
the rights of the claimants. • 

The ruling hereto fore made by this court, which seems to be tbought 
to bave some bearing, clearly bas none. Tbe ruling was that no suc- 
cessor would be appointed to a trustée, where there were no duties 
to be performed and the trust had become a mère "dry trust," and 
where the property formerly held in trust had become tbe property 
of the beneficiaries. The reasons for so ruling are obvions. 

[7] This brings us finally to a finding of the proper principle upon 
which the accounting is to proceed, or, if this were an action at law, the 
proper measure of damages. We hâve already indicated what we 
tbink to be the proper principle. We find ourselves unable to agrée 
witb the views of either party. They both seem to us to be wrong, 
or, in tbe favorite expression of a famous character in Silas Marner, 
to be "both right and both wrong." They are both wrong in the view 
in which they seem to be in accord that the act of the executor in 
disposing of this trust property has the same légal effect as if the trustée 
had himself converted it to bis own use. 

The plaintiffs assert that they are witb in the principle laid down in 
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Montgomery, v. Reese, 26 Pa. 143. Were this an action for damages 
against John Alexander for the wrongful conversion by him of the 
property of the plaintiffs, the principle applied by counsel for plaintiffs 
might be invoked. Its application to this case under its facts would 
affront the sensé of justice of any one. An ilkistration is afîorded by 
the demand for "dividends plus interest and compound interest," and 
for stock privilèges given after the stock was sold. 

[8] The theory of fact upon which the plaintiffs were permitted to 
recover was that their father held this stock for them, and that tfiey 
consented to his retaining the dividends received to be held for theîf 
use against a rainy day. He was acting solely for their good, without 
compensation or other profit to himself . They made no demand up- 
on him for the money, or even suggested that they desired the arrange- 
ment made for their benefit to end or be changed in any way. Because 
he did this helpf ul act for them, the suggestion that he be mulcted 
for itby being required to pay to them more than what of theirs 
he has is a repellant thought. There would, of course, be some equity 
in the other thought that he should hand over what he had received 
with its accretions. The demand of the plaintiffs that he do more than 
this partakes too much of "the cake and penny too" characteristic. 
Had the décèdent converted to his own use property which he held in 
trust, and attempted to keep it to himself by repudiating the trust, his 
cestuis que trustent could demand from such trustée the highest value 
of that of which he had deprived them, or the greatest possible sum 
he had received from its détention. The cost to the beneficiaries of 
the benefit of this rule would be that, the trust relations having been 
ended and repudiated, they must establish their rights within the time 
limit prescribed by the statute of limitations for actions at law and the 
doctrine of lâches in équitable proceedings. The very familiar saying 
that "a party cannot blow hot and blow cold at the same time" applies 
to thèse plaintiffs. Had it been found to be the fact that the father in 
this case had broken faith with his children, so as to subject him to 
the measure of liability now asked to be applied, they would hâve lost 
out altogether, because they would hâve convicted themselves of 
lâches many times over. Having been acquitted of lâches on the 
theory that the father held for them under an acknowledged and rec- 
ognized trust up to the time of his death, and that there was because 
of this no requirement on their part to bring an action or file a bill in 
equity, and in conséquence no date from which a statute of limitations 
would begin to run or lâches attach, they surely cannot now be heard 
to demand an accounting on the theory of an opposite state of facts. 

The situation presented as a concrète case is this; Had the case 
been tried on the theory of a tortious conversion of trust property by 
the trustée, the call upon the beneficiaries to assert their rights would 
hâve begun, and they clearly would hâve been out of court by their 
failure to assert them. The case was, however, tried and ruled upon 
the opposite theory and finding of facts that the trust existed and was 
recognized and acknowledged by the trustée up to the time of his death, 
and hence there was no need for the cestuis que trustent, and no call 
upon them, to do anything to estabUsh a trust which was hot denied, 
238 F.~61 
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and hence no lâches on their part. Having so found, we surely can- 
not yield to a demand that we now reverse the finding and award an 
accounting on the basis of an opposite finding of facts. Such a re- 
versai, if we did so yield, would lead to a dismissal of plaintifïs' bill. 

Counsel for plaintiffs seem to be strongly imbued with the thought 
that the executor did a wrong thing in not recognizing the existence 
of the trust and the ownership of the plaintiffs in thèse shares of stock, 
and that in conséquence the estate must be visited with ail the consé- 
quences of an attempt by a trustée to cohvert the trust property. In 
other words, he treats the estate (represented by the executor) as if it 
were the original trustée, and because certain accounting liabilities 
would hâve been visited upon a trustée for such bad conduct, the same 
conséquences are visited upon the estate. The fallacy lies in ignoring 
the fact that there was nothing tortious or wrong in what the execu- 
tor did, because it parted with the property in obédience to the decree 
of the orphans' court ; and if the practical conséquences resulted in 
loss to the plaintiffs, they themselves brought this about by not sooner 
asserting their rights. 

[9] It only remains to consider the bearing which the fact of the 
indebtedness of John S. Alexander and of Archibald A. Alexander to 
the estate has upon the présent decree. We hâve already found that 
indebtednesiS to be — < , and $3,500, respectively. 

The length of this opinion is already so great that we hâve room 
only for a statement of our conclusion. They clearly hâve no bearing 
upon the accounting balance to be found, because thèse counterclaims 
are not within the well-known principles of a set-off. At the same 
time, none of thèse plaintiffs can be heard to ask that equity be done 
them without themselves being willing to do equity. The principle 
invoked, therefore, is that none of them should be permitted to take 
anything out of the funds of the estate until the one receiving has paid 
into the estate what he owes. Nothing, however, can be taken out of 
this estate by the plaintiffs, except through and by a decree of the 
orphans' court. When, therefore, further assets of the estate (if there 
should be any) come to be distributed, if the situation presented is 
that some of thèse claimants by this decree are shown to be entitled 
to a certain sum, and are shown also to be indebted to the estate, the 
court distributing the fund for distribution will apply the proper prin- 
ciple by its decree. It may, of course, turn out that there is no estate 
out of which the judgment now rendered can be realized. If so, the 
plaintiffs are in the position of having secured a judgment which they 
cannot coUect, because they delayed the présentation of their claim 
so long that ail the assets out of which they might hâve been paid hâve 
passed beyond their reach. 

We therefore confine ourselves to the one matter before us, which 
is to find the sum which upon an accounting by the trustée or on his 
behalf is due the plaintiffs. This is dône in the formai decree filed 
herewith. 

Decree. 

And now, February 8, 1917, this cause came on to be heard for an) 
accounting, and to be further heard in such accounting at this term 
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and was argued by counsel ; and thereupon, upon considération tliere- 
of, it was ordered, adjudged, and decreed (in accordance with equity 
rule 71 [198 Fed. xxxviii, 115 C. C. A. xxxviii]) as follows, viz. : 

1. The prayers of the bill filed in said cause for decrees against the 
Fidelity Trust Company (individually), Corn Exchange National 
Bank, and Lucien H. Alexander, three of said défendants, are denied. 

2. The said bill is dismissed as against said Fidelity Trust Company 
as an individual défendant, with costs to said Fidelity Trust Company. 

3. The said bill is dismissed as against the said Corn Exchange Na- 
tional Bank, one of said défendants, with costs to said Corn Exchange 
National Bank. 

4. The said bill is dismissed against Lucien H. Alexander, one of 
said défendants, without costs. 

5. John Alexander, in his lifetime and at the time of his decease, had 
and held 60 shares of the capital stock of the said Corn Exchange 
National Bank (represented by certifîcate No. 562) in trust for the 
plaintififs, together with ail dividends paid by said bank thereon since 
the dividend declared and payable in May, 1877, for which he, in his 
lifetime, and said Fidehty Trust Company as his executor, since his 
decease, was liable to account as such trustée to the plaintifïs as bene- 
ficiaries of said trust, and the prayer of said bill for an accounting 
by said executor is granted. 

6. On said accounting so decreed there is found to be due by the 
estate of John Alexander, deceased, to said several plaintifïs the re- 
spective sums following : 

Archibald A. Alexander, assignée of John S. Alexander. .$2,735.00 

Archibald A. Alexander $2,73.5.00 

Mary C. Alexander. $2,735.00 



a total sum due by said estate of $8,205, together with interest 
on said respective sums from- July 24, 1896. This decree is to operate 
as a decree solely for the payment of money ; it being further decreed 
that the said plaintifïs recover of and f rom the estate of the said décè- 
dent the sums above mentioned, respectively, with interest. 

7. The said plaintifïs are further allowed their costs, to be paid by 
the estate of said décèdent. 
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(District Court, E; D. Pennsylvania. December 29, 1916.) 

No. 3948. 

Sales <9=>413 — Action fob Breach— Issues aiïd PRoor. 

Under a contract by défendant, a manufacturer of automobiles, to 
deliver cars on orders from défendant f. o. b. Détroit, to be paid for on 
or before such dellvery, plalntlfC could not recover damages for failure to 
deliver, without proof that it gave shlpplng directions, and of its readl- 
ness to make payment, or of wàiver of such condition. 

[Ed. Note.^^For other cases, see Sales, Cent. Dig. §§ 1166-1169; Dec. 
Dlg. ®=>413.] • 



©=s»For other cases aee, ?ame topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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2. Appeal and Ebror <S=>882(14) — Instruction^ — Issues and Théories of 
Case. 

A party cannot complain that a case was submitted to the jury on his 
own theory of the Issues, whether sucîi theory was or was not correct. 

[Ed. Note. — For other cases, see Appeal and Error, Ceiit. Dig. § StiO-i ; 
Dec. Dig. <g=882(14).] 

At Law. Action by Jacob I. Weinstein, trustée in bankruptcy of 
the Wallace Automobile Company, Incorporated, against the Stude- 
baker Corporation. Sur rule for new trial. Rule discharged. 

Jos. Sternberger and Fox & Rothschild, ail of Philadelphia, Pa., for 
plaintifif. 

Sheldon F. Potter and Sheldon Potter, both of Philadelphia, Pa., 
for défendant. 

DICKINSON, District Judge. This case afïords an illustration 
(although it is net quite a characteristic instance) of that class of con- 
tracts in which fact and substance are wholly ignored, and fiction and 
form are made to do duty in their stead. In fact and substance the 
business proposed by the parties to be done was thé manufacture of 
automobiles by the défendant, to be deliyered to the i>laintiiï's bank- 
rupt at a price, and to be sold by the latter at anothér price, and to be 
paid for on delivery. The gross profit to the bankrupt would there- 
fore be the différence between the priées thus fixed arid its net profits 
this différence, less freight and the expenses of selling the automo- 
biles to the ultimate purchasers. To accomplish this an agreement 
was made in anticipation of the contract of sale. To secure to the 
manufacturer ail the benefits of such a transaction, without any of its 
attendant risks, certain writings were made and Signed. Thèse are 
not with flippancy, but with earnestness, characterized by counsel for 
défendant, as a jumble of a contract of sale which was no sale, an 
agency agreement which created no agency, an order for automobiles 
and its acceptance, which was neither an order nor an acceptance, a 
contract of bailment where there was no bailment, and, to crown ail, 
provisions were added that the agreements might be annulled, and the 
order, or its acceptance, canceled at will, and claims for any breaches 
of the contract were waived. In fact, he charges the agreements with 
being so one-sided, inéquitable, and lacking in mutuality as to be ab- 
solutely void, and so meaningless as to be unenforceable. We may 
accept his characterization without the concession of the right of his 
client to make â hard bargain and then refuse ta abide by it. Indeed, 
this seemingly difiicult accomplishmeiit of traveling in opposite direc- 
tions at one and the same time and of attaining the unattainable was 
nevertheless accomplished through the simple expédient of entering 
into an agreement setting forth the terms and conditions upon which 
any orders given by the bankrupt for atitomobiles and accepted by 
the défendant were to be deemed to hâve been accepted. Thè ar- 
rangement between the parties was ail embodied in writings, the only 
features of which now of importance to us are the following (at least, 
thèse will serve as illustrations of ail which now concefn us) : 

®=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Ûlgests & Indèie» 
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There are two of thèse writings — the preliminary paper and the or- 
der and its acceptance already mentioned. The preHminary paper was 
not to take effect until and unless automobiles were ordered, and the 
acceptance of the order automatically incorporated the preliminary 
agreement as a statement of the terms and conditions of acceptance. 
The automobiles ordered were to be delivered f. o. b. cars at Détroit, 
and shipped to Philadelphia, consigned to the bankrupt, but were to 
be paid for before or at the time they were put on the cars. There 
was a provision that the défendant might, at its option, ship to Phila- 
delphia with sight drafts accompanying bill of lading ; the consignée 
paying the freight. There was also a provision that nothing done by 
the défendant should be construed as a waiver of any of the benefits 
of the contract or estop it from thereafter insisting upon its strict 
fulfillment. There was the further stipulation that the défendant 
should not be answerable for its default, due to strikes or casualties, 
and should not be responsible for any failure to ship or ship promptly, 
due to delays in manufacture, and that the défendant might déclare 
the agreement ofï at any time, and should be under no obligation to 
deliver any automobiles previously ordered, but as yet undelivered. 
The bankrupt filed with the défendant an order for 300 automobiles, 
and the order was accepted subject to the terms of the preliminary 
agreement. The order set forth the times of delivery and the number 
and kind of cars to be delivered at each of the times mentioned. Some 
cars were delivered, but none at the times called for in the original 
order. The order was in part canceled by the bankrupt, and this re- 
sulted in a cancellation of a further part of the order under the terms 
of its acceptance. The cars which were shipped came to Philadelphia, 
with sight drafts accompanying the bills of lading, and for some of 
them the défendant extended indulgence in the time and mode of pay- 
ment. The bankrupt further asked and was granted the privilège of 
accepting deliveries of one type of car ordered and not accepting an- 
other type, the order for which was canceled. The bankrupt neither 
paid nor oflfered to pay for any cars at time of shipment. 

The action is by the trustée in bankruptcy, the claim being made for 
the lost profits on the cars not delivered, less those the order for 
which was canceled, and less also cars which were to hâve been ship- 
ped before the date when the first cars were shipped. The reason for 
this latter déduction will later appear. It is clear that the transaction 
as arranged between the parties was in substance this : 

The cars to be sold by the bankrupt to its customers had not been 
manufactured. The bankrupt did not know how many it could sell, 
nor did the défendant know how many it would be able to manufac- 
ture, nor how rapidly it could turn them out. Neither party was will- 
ing to bind itself by a hard and fast contract. Their agreement there- 
fore was nothing more than a tentative estimate of what each ex- 
pected, or at least hoped to be able to do. The défendant sought to 
protect itself by the réservation of at least two rights. One was to 
withhold deliveries unless the cars were paid for before or on delivery. 
The other was, if the demand for cars was accompanied with the ofïer 
of payment, to terniinate the contract. If it had the cars to spare, it 
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was in a position to let them go. If it did not hâve them, it could end 
the contra et. As long as the bankrupt was content to accept such 
number of cars as the défendant was able to send, the deaHngs could 
drift along. 

The bankrupt was not so happily circumstanced, but it was con- 
fronted with a very practical situation. It could not expect the de- 
fendant to make an absolute agreement to deliver, unless it made an 
absolute agreement to pay for the cars when delivered, whether pur- 
chasers had been found or not. It therefore accepted the only agree- 
ment it could get. There was a well-founded expectation that the de- 
fendant would be as willing as itself to fîU orders for ail cars which 
could be sold. It did not attempt to force the delivery, because it 
knew this would resuit in the contract being called off. It was there- 
fore content to plead for the cars it wanted, instead of demanding 
them. 

The discussion of the défense took a wide range and issues of fact 
were presented to the jury which had no proper place among the real 
issues. The trialwas conducted by both counsel with signal ability 
and earnestness. If the trial tactics employed were open to question, 
it was in the bringing into the défense of some extraneous mattérs and 
an over-anxiety on the part of plaintiflf to nieet anticipated défenses. 
One of thèse features of défense now made the subject of complaint 
was the charge that the défendant had been deceived and misled intô 
màking' the contract by â false show of crédit and financial strength 
on the part of the bankriipt. It is no\y asserted (and perhaps with 
truth) that this prejudiced the jury against the plaintifif. Obviously 
this had no bearing upon the issue of performance, except that so far 
as déception was admitted to hâve been practiced by a witness it went 
to his credibility. The évidence thùs made of défensive value was not 
only in the case without objection, but was introduced, and its value 
first discussed and presented to the jury for appraisement, by the 
plaintifï hiniself. The introduction of this évidence could not, there- 
fore, be permitted to disturb the verdict. To the mind of the trial 
jUdge it had no value or bearing upOn the real issues, and in his opin- 
ion was best disposed of by ignoring it and directing the attention of 
the jury to those real issues as the only ones. 

[1] With respect to the légal merits of the case as presented, and 
as in strictness it should hâve been presented, there is this to be said : 
The contract as written called for delivery to plaintifï, f^ o. b. cars àt 
Détroit upon payment there made. The plaintifï was to pay the 
freight ànd assumed the risks of carriage. It was in conséquence its 
right to sélect and name the carrier. It became, in further consé- 
quence, the first actor, and could not claim for a failure of the défend- 
ant to deliver until it gave shipping directions and stood ready to 
make payment accompânying delivery. Kunkle v. Mitchell, 56 Pa. 
100. 

Plaintifï did nothing, and in still further conséquence had no right 
to recover anything, unless this feature of the contract was waived or 
changed. The best, therefore, which could be donc for the plaintifï, 
was to submit this question of waiver. This was done, and therefore 
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the plaintiff has no cause to complain. Logically, if a waîver was 
found, the plaintiff was entitled to a verdict, and nothing remained 
except to assess the damages. Thèse might hâve been anything from 
nominal to the full amount claimed. Inasmuch as the défendant fixed 
the selling price of the automobiles, this price might hâve been taken, 
at least prima facie, as the market value, and the damages determined 
on this basis. 

[2] During the trial of the cause this thought was suggested by 
the trial judge, and presented to the plaintiff. It was met by the 
statement that the plaintiff's view was that its damages were on what 
was virtually an agent's commission basis, and it was therefore neces- 
sary to prove its ability to make sales. This it sought to do, and 
the trial judge accepted and presented its theory to the jury. Counsel 
for défendant also asserted this theory to be the correct one. If this 
was error (as it may be it was), it is an error of which the plaintiff can- 
not now complain. 

The trial judge was fully justifîed in submitting the case on this 
theory, because it would hâve been an injustice to plaintiff for the trial 
judge to hâve jeopardized plaintiff's case by insisting upon giving 
instructions to the jury more favorable to the plaintiff than those for 
which it asked. After taking the position which was taken, it was too 
late to return to the other, and the court was not bound to charge 
otherwise than was donc. 

The verdict may be practically accounted for by either of two pos- 
sible findings. The jury may hâve found no waiver, and in consé- 
quence no breach. It is practically possible they found the waiver, 
but no damages. In the latter event, there should hâve been a ver- 
dict for the plaintiff for nominal damages. It would hâve been well 
if the jury had been specifically so instructed. This was, however, the 
logic of the charge, which the jury must be taken to hâve appreciated 
and applied. This feature of the trial is of practical value only as 
affecting costs, and the error is of the too remotely possible kind to 
justify disturbing the verdict. 

The financial ability of the bankrupt to handle business and its abil- 
ity to make sales had, it must be kept in mind, a bearing upon the 
question of the breach of the contract, because bearing upon the ques- 
tion whether the nonreceipt of cars was due to the default of the de- 
fendant, or due to the fact that the bankrupt did not really want the 
cars delivered, either because it could not finance its business, or be- 
cause it had no sale for the cars. 

The real complaint of the plaintiff is voiced in the refusai of the 
trial judge to affirm those of its points which set forth its right as 
matter of law to hâve a verdict directed to be rendered in its favor. 
because it had introduced évidence, and the défendant had not, or at 
least to hâve the jury instructed that the prépondérance of the proofs 
was in its favor. To hâve so charged would hâve been a usurpation 
of the functions of the jury, and to relieve the plaintiff of the burden 
placed upon him to prove the facts afïirmatively to be established. 

The rule for a new trial is discharged, and défendant may enter 
judgment on the verdict in its favor. 
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WELCH et al. v. UNION CASUALTY INS. 00. 

In re O'NBIL, Ins. Com'r, et al. 

(District Court, E. D. Pénnsylvania. February 1, 1917.) 

No. 1655. 

1. Court? <s=3493(.3) — State and United States Court — Receivebs — Stock- 

iioLDERs' Suit — ^Dissolution. 

A bill Hy nonresWent stockholflèrs of an Insurance compahy, whieh 
allèges that by reason of niisinanagement and misappropriatlon of the 
corporation's funds by.lts former offlcers It had become financially em- 
barrassed and was pressed by a number pf sults by its pollcy holders and 
eredltors, but was not Insolvent, and if its assets and the misappropriated 
funds eould be recovered' it could pay its liabllitles, including Its capital 
stock, that It transacted business in nine différent states, and had assets 
and liabilities therelUi and praying for the appointjnent of a recelver, 
seeks relief différent from that sought in statutory proeeedings in thé 
State court by the Attorney General on Information of the Insurance com- 
missioner to dls.solve the corporation, and the appoiiitment of the fédéral 
receiver prior to the decree of dissolution in the state court, but after 
the institution of the state proeeedings, will not be vacated on pétition 
of the state Insurance commissioner and Attorney General. 

[Ud. Note.— For other casesi see Courts, Cent. Dlg. §§ 1349-1352; Dec. 
Dlg. <3=>493(3).] 

2. Courts <g=>500 — Jurisdiction — State Laws — Appointment of Receivebs. 

Act Pa. Aprll 23, 1909 (P. L. 1G7), provlding that, whenever a receiver of 
a corporation is appointed by any court of the cominonwealth on motion 
of the Attorney General at the instance of the Insurance commissioner, 
he .should forthwlth supersede any receiver prevlously appointed by any 
decree of any court of the conimonwealth, caunot take away the jurisdic- 
tion of the fédéral court uiider Judiclal Code (Act March 3, 1911, c. 231) 
§ 24, 36 Stat. 1001, as amended by Act Dec. 21, 1911, c. 5, 37 Stat. 46 
(Couip. St. 1913, § 991), giving fédéral courts .luiisdlctlon of civil suits at 
law or in e<juity between cltizens of différent states where more than 
$3,000 is involved, to malntaln a recelver in possession of the property of 
an Insurance company at the suit of a nonresldent stockholder to pré- 
serve its assets and liquldate Its debts, notwithstandlng a. state decree dis- 
solvlng the corporation at the Instance of the commissioner. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1407, 1408; Dec. 
Dlg. <S=>500.] 

3. Courts <g=3500— Comiiy — Appointment of Keceiver. 

Where proeeedings were Instituted In a state court to dissolve an In- 
surance Company and dlstrlbute its assets before a bill was flled In the 
fédéral court by nonresldent stoekholders for the appointment of a re- 
celver, but the fédéral receiver was appointed before the state court took 
the res Info Its possession, and there was no advantage to the eredltors 
or stoekholders In the state proeeedings, whlle the necesslty of ancillary 
Ijroceedings to administer the corporation's assets and liabilities in other 
states gives the fédéral courts distinct advantages, coniity does not requlre 
the fédéral court to vaeate the appointment of its receiver and deliver the 
property to the state Insurance commissioner. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1407, 1408; Dea 
Dig. <S=»5(50.] 

4. Courts <g!=5500— Jurisdiction — State and ITederal Courts — Collusion. 

In such à case, the fédéral court would not retaln jurisdiction, if that 
jurisdiction had been obtained in bad faith or through collusion. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1407, 1408 ; Dec. 
Dlg. <g=j500.] 

^==3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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5. COUTÎTR C=^'^(}0 — JXIRIEDICTION— STATB AND FEDERAL CoTJRTS COLLUSION. 

More allocations of collusion and bad faith In the pétition of an In- 
surance coïinnissioner to vaeate the appointment by a fédéral court of a 
receiver for an insurance company wliich liad tliereafter been dissolved 
by tlie State coui't, which allégations were denied In tlie answer and not 
siipi'orted by any proof, do not require ttic fédéral court to vaeate the 
ap]:ointment on tlie ground of collusion. 

i FA. Note.— For otlier cases, see Courts, Cent. Dig. §§ 1407, 1408 ; Dec. 
I>ig. «=riOO.] 

6. Courts <g=3-l>!){l) — Juuisdiction — Oonctirbent Jurisdiction of Fédéral 

Courts — Judicial Code. 

TInder the Judicial Code, which omits the provision, found in earlier 
judicial acts, that the jurisdiction of the fédéral court shall be concur- 
rent with courts of the several states, the fédéral court's jurisdiction at 
the suit of nonresident stockholders to appoint a receiver for an insur- 
ance Company Is not limited to cases where the state court would hâve 
slmilar jurisdiction. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. <S=>489(1).] 

In Equity. Suit by Homer G. Welch and another against the Union 
Casualty Insurance Company. On pétition of J. Denny O'Neil. In- 
surance Commissioner, and Francis Shunk Brown, Attorney Gen- 
eral, of Pennsylvania, for revocation of appointment of receiver. 
Pétition dismissed. 

J. Howard Reber, of Philadelphia, Pa., for plaintiffs. 
Joseph L. Kun, Deputy Atty. Gen., and Francis Shunk Brown, Atty. 
Gen., for the Commonwealth of Pennsylvania. 

THOMPSON, District Judge. The plaintiffs, Homer G. Welch, a 
citizen of New Jersey, and the Consolidated Investment Company, 
a citizen of Delaware, filed their bill against the Union Casualty In- 
surance Company, of Philadelphia, a citizen of the state of Pennsyl- 
vania. The following f acts are set out in the bill : 

The plaintiffs are stockholders of the défendant, a corporation or- 
ganized under the laws of Pennsylvania, authorized to transact a gên- 
erai casualty and liability insurance business, with a capital stock of 
$100,000, ail issued and full paid, and invested in real estate in Phil- 
adelphia, the equipment of its offices, and other lawful investments. 
The Company was incorporated in 1909 and continued its business 
until 1916. During that period it conducted a large business in nine 
différent states of the United States. 

In February, 1916, the management of the business was taken over 
by H. G. Welch, one of the plaintiffs, L. D. Wood, and other indi- 
viduals, for the purpose of placing the company on a thorough work- 
ing and business basis, and for that purpose a substantial amount 
was invested in the purchase of its capital stock. An investigation 
resulted in the discovery that the company 's business had been grossly 
and fraudulently mismanaged by its former officers and managers, 
and its books falsified by them, for the purpose of deceiving the pub- 
lic and the various state insurance departments in the jurisdictions 
in which it was operating, by writing into its books fictitious insur- 
ance for the purpose of increasing its apparent assets from premiums 

4c9For otber cases see same toplc & KSY-NUMBER in aU Key-Numbered Digests & Indexes 
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to be collected, by fictitious cancellation on the books of a large por- 
tion of its actual outstanding insurance for the purpose of decreasing 
its apparent reserve liability, by writing into the books fictitious excess 
premiums presumably due by reason of pay roll audits under its lia- 
bility policies, and by suppression and concealment of a large amount 
of outstanding liability which had accrued under its policies. 

Through the improper and fraudulent conduct of the company's 
business, it had become financially involved, and as soon as the condi- 
tion was ascertained it stopped the issuing of additional policies, can- 
celed a large portion of the remaining business, and within a short 
time thereafter reinsured and transferred to another insurance coni- 
pany its outstanding policies, and no new insurance has since then 
been written. Numerous suits hâve been instituted against the Com- 
pany and are now pending, and it is embarrassed by threatened pro- 
ceedings in the différent states where it has operated. 

It is alleged that, if creditors who hâve sued and others who hâve 
threatened suit are permittéd to obtain judgment and issue exécution, 
its assets v(?ill be sacrificed, its business ruined, and its creditors and 
stockholders injured. It is alleged that, although the défendant has 
no available funds at this time to meet its obligations, it is solvent, 
and, if a reasonable time is permittéd to liquidate its business, its 
creditors will receive the full amount due them, and its stockholders 
the full value of their holdings, and the business may be rehabilitated, 
but if suits are permittéd to continue, and the assets disposed of 
through forced sale or otherwise, they v^^ill be sacrificed at but a small 
part of their real value. In order to préserve and administer the 
assets, and prevent their being sacrificed and destroyed, the bill prays 
for the appointment of a receiver and for gênerai relief. 

The bill was filed December 18, 1916. On the same day an answer 
was filed by the défendant company, admitting the allégations in the 
bill, and joining in the prayer for the appointment of a receiver. 
Thereupon, on the same day, a decree was entered appointing Samuel 
W. Cooper, Esq., temporary receiver, with leave to the plaintiffs to 
move for the appointment of a permanent receiver on January 2, 
1917, upon 10 days' notice to ail known creditors and parties in in- 
terest. 

On December 20, 1916, J. Denny O'Neil, insurance commissioner, 
and Francis Shunk Brown, Attorney General, of Pennsylvania, pre- 
sented a pétition to vacate the appointment of the receiver, repre- 
senting that on November 15, 1916, the Attorney General, at the 
relation of the insurance commissioner, had filed in the court of com- 
mon pleas of Dauphin county his suggestion against the Union Cas- 
ualty Insurance Company, giving the court to understand that the com- 
pany was insolvent and that its further transaction of business would 
be hazardous to its policy holders, to its creditors, and to the public. 
Thereupon the Dauphin county court granted a rule upon the com- 
pany to show cause on November 29, 1916, why the insurance com- 
missioner should not take ; possession of its property, and why the 
court should not order the liquidation of the business of the company 
and the dissolution of the corporation, and enjoining the company, 
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its officers, agents, and employés, from transacting any business of 
the Company or disposing of any if its property. 

On November 29, 1916, the company filed an answer to the sug- 
gestion, setting forth that, since its incorporation, it had transacted 
a casualty insurance business in Philadelphia up to May 1, 1916, since 
which time it has written no new insurance in this state or elsewhere. 
It denied that it was insolvent, and that a further transaction of busi- 
ness would be hazardous to its policy holders, its creditors, and to 
the public, and denied any necessity for the appointment of a receiver. 
On November 27, 1916, the company appeared, by its counsel, in 
the Dauphin county court, and in open court agreed that December 
19th, at 10 o'clock a. m. should be fixed as the time for a hearing. 

On December 19th (the day after the entry of the decree appointing 
the receiver in this case), the Dauphin county court, having taken 
jurisdiction on November 15, 1916, proceeded to a hearing, and, after 
full hearing, entered, on the same day, a formai decree, in which it 
finds that the company is insolvent, and that its further transaction 
of business will be hazardous to its policy holders, its creditors, and 
the public, and ordered, adjudged, and decreed that the company— 
"be and the same is hereby dissolved, and its corporate existence ended, and 
the liquidation of the business of said corporation is hereby ordered, said liqui- 
dation to be inade by and under the direction of the insurance commissioner of 
the commonwealth and in accordance with the provisions of the act of 
June 1, l&ll (P. L. 599) ; and it Is hereby further ordered that the said disso- 
lution of said corporation shall take effect upon the entry of certifled copy of 
this order In the office of the prothonotary of Philadelphia county." 

The pétition allèges that a copy of the decree of the Dauphin county 
court has been filed as provided by law in the prothonotary 's office of 
Philadelphia county. The proceedings in the Dauphin county court 
were had and the decree entered under the provisions of the act of 
assembly of Pennsylvania of June 1, 1911 (P. L,. 599), providing for 
dissolution of insurance companies and the liquidation of their assets, 
under the supervision of the insurance commissioner of Pennsylvania. 

The pétition represents that the commonwealth of Pennsylvania has 
established a complète system for the régulation and control of in- 
surance companies created by it and operating under its laws, and 
for the liquidation of such companies, and, under the act of 1911, has 
vested exclusive jurisdiction for that purpose in the court of common 
pleas of Dauphin county, or the court of any county in which the 
principal office of such corporation is located. The act of April 23, 
1909 (P. L,. 167), provides that whenever a receiver of a corporation 
is appointed by any court of this commonwealth on motion of the At- 
torney General at the instance of the insurance commissioner, such 
receiver shall forthwith supersede any receiver previously appointed 
by the decree of any court of this commonwealth. 

The pétition represents that the District Court of the United States 
has no power or authority to decree the dissolution of a corporation 
created by the commonwealth of Pennsylvania, nor the right or au- 
thority to supersede and take away the control vested in the insurance 
commissioner of Pennsylvania, and the court of common pleas of 
Dauphin county, or the court where the principal office of an insur- 
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ance corporation is located, nor the right to wind iip the affaîrs of a 
Pennsylvania corporation so created and subject to the supervision 
of the insurance commissioner ; that, under the comity existing be- 
tween the courts of thé state and fédéral courts, this court should 
regard the proceedings . instituted in the court of common pleas of 
Dauphin county in this case as a state court would be bound to regard 
them under the laws of the state of Pennsylvania; that the decree of 
the Dauphin county court, made in this case on November 29, 1916, 
enjoined the Union Casualty Insurance Company, its officers, agents, 
and employés, from transacting any of the business of the company 
or disposing of any of its property ; and that the application made 
in this court in the présent suit at the instance of the officers of the 
company, Linden D. Wood and Homer G. Welch, its principal stock- 
holders, violated both the letter and spirit of the said injunction. 

The pétition further represents that the application for a receiver 
made to this court was made in bad faith and for the sole purpose 
of preventing the Dauphin county court from ordering the dissolution 
of said corporation and directing the insurance commissioner to wind 
up itsaffairs under the laws of Pennsylvania, and for the purpose 
of securing friendly receivers to be appointed, so that the methods of 
L,inden D. Wood and Homer G. Welch, principal owners of said cor- 
poration, in conducting the affairs thereof, would not be investigated 
or exposed. The pétition represents that the order appointing Samuel 
W. Cooper receiver of said corporation was improvidently made, and 
prays that the appointment be revoked, and the receiver dîrected to 
turn over ail of the books and assets of the corporation to J. Denny 
O'Neil, insurance commissioner, appointed to liquidate said corpora- 
tion by the Dauphin county court. 

Upon the said pétition, this court granted a rule to show cause, re- 
turnable January 2, 1917. To this pétition and rule, Homer G. Welch 
and Thomas Wood, who is secretary of the Consolidated Investment 
Company, filed an answer denying that Welch is one of the principal 
owners of the Union Casualty Insurance Company, and averring that, 
prior to the hearing in the Dauphin county court on December 19, 
1916, the Attorney General and judges of said court were given notice 
by service of certified copies of the appointment and qualification of 
Samuel W. Cooper as receiver ; that, notwithstanding said notice, the 
Attorney General proceeded with the hearing and the court entered 
its decree. The answer denied exclusive jurisdiction of the Dauphin 
county court, or of the court of any county in which the principal 
office of the corporation is located, and denied that the jurisdiction 
conferréd by the act of June 1, 1911, in any manner can aiïect the 
jurisdiction of thjs court. 

It is pointed out that the suit in equity in this case is not a proceed- 
ing for the dissolution of the company, and therefore the act of April 
23, 1909, bas no. application to the fâcts of this case, refers only to 
proceedings pending in différent courts of the commonwealth, and has 
no application to a proceeding under the fédéral jurisdiction. It is 
claimed that this court has jurisdiction under the bill to appoint a 
receiver to administer the affairs of the corporation for the purposes 
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set forth in the bill in equity, and with the powers set fofth in the 
decree in this case. 

It is denied that this court should, iinder the comity existing be- 
tween state and fédéral courts, regard the proeeedings instituted in 
the Dauphin county court, and it is claimed that, under that comity, 
the Dauphin county court, having notice of the appointment of the 
receiver by this court, should hâve regarded the proeeedings instituted 
in this court, and should hâve refused to proceed with a hearing and 
decree. It is denied that the application for the appointment of a re- 
ceiver in this case violated the injunction of the Dauphin county court, 
and it is averred that the bill for the appointment of a receiver in this 
court was instituted by them as stockholders of the défendant cor- 
poration for the sole and exclusive purpose of having the assets and 
property of the défendant company preserved for the best interest of 
ail of its creditors and stockholders. It is denied that the bill in equity 
for the appointment of receiver was filed in bad faith and for the pur- 
pose of preventing the court of common pleas of Dauphin county from 
ordering dissolution of the corporation and directing the insurance 
commissioner to wind up its aiïairs under the insurance laws of Penn- 
sylvania. It is denied that the bill was filed for the purpose of securing 
friendly receivers, so that the methods of conducting its aiïâirs should 
not be investigated or exposed. 

It is averred that the sole purpose in liling the bill was to hâve the 
afifairs of the company administered by the fédéral courts, thereby 
removing from its administration any local or factional différences, 
and so that there might be appointed an absolutely independent and 
impartial receiver to take charge of the assets, to préserve them, to 
conduct such investigation as the circumstances might warrant, and 
it is averred that, if the receiver faithfully performs the duties of his 
ofïàce, by conserving the assets and realizing their full value, and by 
the institution of légal proeeedings against parties who hâve defraud- 
ed the stockholders, or improperly managed the business, he will real- 
ize a sum sufficient to pay ail claimants of the corporation in full, to 
hold its stock intact for its full par value, that there will be remaining 
in the hands of said receiver a substantial sum in addition thereto, 
and that the corporation, if permitted to do so by the insurance laws 
of Pennsylvania, can continue as a solvent corporation and properly 
perform ail of its functions. 

It is claimed that the affairs of the company can be administered 
far more successfuUy, economically, and expeditiously by the fédéral 
courts of the United States than by the insurance department of Penn- 
sylvania, that the défendant company's business has been conducted 
in nine différent states in the Union, and it has liabiHties and assets 
in ail of said states. It is alleged that there is deposited with the 
insurance department of the state of Ohio the sum of $50,000 ; that 
the receiver appointed by this court has been appointed ancillary re- 
ceiver by the fédéral court in Ohio, and has qualified and is now per- 
forming his duties under that appointment ; that he has assumed the 
duties of his office, and has proceeded with the performance of the 
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same, and, if he were ousted from office, ît would be to the great détri- 
ment of the creditors and stockholders. 

The answer attacks the constitutionality of the act of June 1, 1911 
(P. L. 599), upon several grounds set forth at length. The answer 
allèges, upon information and belief, that exceptions to the decree of 
the Dauphin county court of December 19, 1916, bave been filed in 
that court, and that the decree of dissolution and liquidation is being 
vigorously contested by the Company. 

An answer was also filed by the receiver, setting forth that upon 
his appointment and qualification on December 18, 1916, he took pos- 
session of the assets of the Company ; that on the day of his appoint- 
ment he was informed of the institution of the dissolution proceedings, 
and that a hearing would take place on the following day, December 
19th, and that,' prior to the hearing, he gave notice to the Attorney 
General and the judges of the Dauphin county court, by service of a 
certified copy of his appointment and qualification; that the business 
of the company is most complicated and intricate; that it bas been in 
business for a period of about nine years, during which time it bas 
written thousands of policies of casualty insUrance of diflferent classes ; 
that he gave notice of the hearing upon the application to make the 
receivership permanent to âpproximately 3,000 creditors and possible 
claimants, located in nine différent states ; that the debts of the com- 
pany consist mostly of balances due by former policy holders and 
brokers throughout the United States; that he bas notified a large 
number of said debtors, endeavoring to collect the amounts due by 
adjustment or otherwise ; that a number of attorneys throughout the 
country bave accounts in their hands for collection, and, in certain in- 
stances, hâve collected the same and are deducting from the moneys 
in their hands certain sums due them for services ; that among the 
assets there was deposited with the insurance department of the state 
of Ohio $50,000; that on December 20th he was appointed ancillary 
receiver by the United States District Court for the Southern District 
of Ohio, Eastern Division, and bas quàlified as such, and that pro- 
ceedings are pending in Ohio to attach the fund referred to ; that 
there are about 1,000 unadjusted claims and suits filed against the 
company, many of which are first formai notices, while many others 
are formai proofs as to the actual damages for which it is claimed 
the company is liable, and the receiver is of the opinion that many 
of them can be adjusted on very satisfactory terms ; that there are 
numbers of suits pending against the company in Pennsylvania and 
elsewhere, which need immédiate attention. It is further averred that 
at this time there are âpproximately 263 suits pending against pohcy 
holders in which counsel bas been retained to défend the same ; 
that thèse cases are on the trial list, and are to be tried at an early 
date ; that until February, 1916, the company was operated primarily 
through its officers and other parties named, and that apparently dur- 
ing said period its affairs were conducted in an illégal and improper 
manner. 

The receiver sets out in détail alleged illégal acts of those in prior 
control of its business and their misapplication of its funds. He fur- 
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ther charges falsification of the books of the Company as alleged in the 
bill. He allèges that, by reason of the improper conduct of the busi- 
ness and the fraudulent appropriation of funds, he, as receiver, is pre- 
paring to institute légal proceedings against the parties alleged to be 
responsible to recover the amounts which he believes hâve been fraud- 
ulently taken from the company ; that from the facts so far developed, 
if the estate is properly and carefully administered, the assets are suffi- 
cient to pay ail creditors and stockholders in full ; that the company 
is solvent, and that there is every reason to believe that its affairs 
may be placed in such condition as to enable the défendant company 
to again operate its business with the permission of the insurance 
department. 

[1] The bill under which the receiver was appointed is a stockhold- 
er's bill, and the parties, the rights, and the remédies in this suit differ 
essentially from those in the proceeding brought in the Dauphin coun- 
ty court at the suggestion of the Attorney General. The bill sets out 
that, by reason of fraudulent acts of former officers of the company 
and the misappropriation of its assets, it has become financially em- 
barrassed, is pressed by numerous suits at the instance of policy hold- 
ers and creditors, and that, while financially embarrassed, it is not in- 
solvent, but that its assets are sufficient to pay its debts ; that the 
appointment of a receiver is necessary to protect the interests of the 
creditors and stockholders of the corporation, to recover its assets, 
to recover from its former officiais and others moneys misappropri- 
ated, and to pay its creditors ; that its business is transacted in nine 
dififerent states in the Union ; that it has assets and liabilities in other 
States than Pennsylvania, and the plaintififs ask relief which is not 
similar to that asked for in the statutory proceeding had in the Dau- 
phin county court. 

As stated by Judge Gray in the case of Lyon v. McKeefrey et al., 
171 Fed. 384, 96 C. C. A. 340, referring to a proceeding under the 
Pennsylvania Banking Act (Act Feb. 11, 1895 [P. L. 4]) similar to 
the statutory proceeding had in the Dauphin county court : 

"The judkial proceeding Is not one that may be Instltuted by prlvate par- 
ties, but by the Attorney General of the state, actlng on behalf of the common- 
wealth and in the interest of the publie. Such a proceeding is not one of 
which a United State.s court can hâve concurrent jurisdlction. It does not In- 
volve a controversy between prlvate parties, whether citlzens of the same 
State or of différent states." 

The distinction was pointed out by Judge Wilson in his opinion 
adopted as the opinion of the Suprême Court in the case of Jones v. 
Lincoln Savings & Trust Co., 222 Pa. 325, 71 Atl. 209, in the following 
language : 

"Ail of the spécifie reasons urged upon our attention by the Attorney Gen- 
eral are wrapped up in the contention that, vphen the court In Dauphin county 
made Its decree appointing a receiver, the bars were raised against any 
further proceeding by thls court under the bill filed hère. We are not able 
to agrée vcith that view of the question, not because we think It to be of any 
Importance who shall receive the fées or commissions that may accrue to a 
receiver, but because we fail to find In the statute any provision which glves 
to the proceedings brought in the name of the commonwealth any such exclu- 
sive force as Is claimed for them. We hâve not been asked by the plalntifl 
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to do anytliing which the statnte refefred to above autîiorizes. We are not 
asked to dissolve the corporation. We are not asked to glvo tlme for making 
good an Impaired capital, or to make a decree based upon proofs of unsafe or 
improper conduct of business. On the contrary, we are asked only to give a 
relief which Is customary, and ofteh afforded, and which has no référence 
whatever to the remédies of a publie character that the statute affords. So 
far as we can see, there is nothing in any proper action which we hâve taken, 
or may hereafter take, in the case, that will interfère wlth the cominonwealth's 
effecting ail that ought to be done, in any interest which needs to be guarded, 
without impinging upon the previously acquired jurisdiction of this court." 

See, also, Treat v. Penna. Mutual Life Ins. Co., 199 Pa. 326, 49 Atl. 
84, 85 Am. St. Rep. 788. 

The.Attorney. General, however, contends that the case is ruled to 
the contrary by the décision of Judge Gray, speaking for the Circuit 
Court of Appeals for this circuit in the case of Lyon v. McKeefrey, 
above referred to. In that case Judge Gray followed the ruling in 
Jones V. Lincoln Savings & Trust Co., and held that the act of 1895, 
creating a state banking department and providing for the winding 
up of corporations doing a banking business at the suit of the Attor- 
ney General, in case of insolvency or interest of the public, did not 
impair the jurisdiction of the fédéral courts to entertain a suit by non- 
resident creditors of a Pennsylvania corporation doing a banking 
business and unable to pay its debts as they matured, for the liquida- 
tion of its assets and âii application thereof to its debts through the 
agency of a receiver, but that where, after tjie appointment of a re- 
ceiver by the fédéral court, the Attorney General, under the state stat- 
ute, obtained a final decree dissolving the corporation and appointing 
a receiver, when purposes for which the fédéral court's jurisdiction 
was invoked had been subserved by the payment in full of ail of the 
debts of the corporation, the fédéral court would not then order the 
payment of â surplus in the hands of its receiver either to the corpora- 
tion or to its stockholders, but would order it turned over to the 
receiver appointed in the dissolution proceedings in the state court for 
distribution. 

[2] It is urged, however, that under the Pennsylvania act of April 
23, 1909 (P. L. 167), apparently passed to overcome the efï.ect of the 
décision in Jones v. Lincoln Savings & Trust Co., supra, which pro- 
vides that the receiver of a corporation appointed by a state court at 
the instance of an individual shall be superseded by a receiver ap- 
pointed at the instance of the Attorney General, this court is bound by 
comity to stand in the position in whiçh it is contended a state, court 
would stand because of the provisions of that act, and to vacate the 
appointment of its receiver. Even if the act of 1909 would oust the 
jurisdiction of a state court of common plças in a suit, like the présent, 
because the statutory dissolution proceedings were pending and a re- 
ceiver had been appointed under such proceeding, and, if the act had 
been in effect, it would hâve ousted the jurisdiction in the case of Jones 
V. Lincoln Savings & Trust Co.,. it does not follow that, where. a féd- 
éral court has taken jurisdiction in a suit where jurisdiction is eon- 
ferred by act of Congress between citizens of différent stàtes, its juris- 
diction is ousted by the provisions of the state Législature. 



WELCH V. UNION CASUALTY INS. CO. 977 

The suit brought in this court cornes within the provisions of sec- 
tion 24 of the Judicial Code, as amended by the act of December 21, 
191 1, providing that the District Courts shall hâve original jurisdic- 
tion of ail suits of a civil nature, at comnion law or in equity, where 
the matter in controversy exceeds, exclusive of interest and costs, 
the sum or value of $3,000, and is between citizens of différent states. 
The rights which citizens possess under the Constitution and acts of 
Congress to bring their suits against citizens of other states in the 
fédéral courts place a duty upon the court, where such jurisdiction 
clearly appears, of retaining jurisdiction unless, upon some ground of 
public policy, jurisdiction should be relinquished, or unless the right 
of jurisdiction in the state court clearly excludes the right of this court 
to retain jurisdiction. 

"In Hyde v. Stone, 20 How. 170, 175 fl5 L. Ed. 874], it is said: 
'But this court has repeatedly decided that the jurisdiction of the courts 
of the United States over controversies between citizens of différent 
states cannot be impaired by the laws of the states, which prescribe 
the modes of redress in their courts, or which regulate the distribu- 
tion of their judicial power. In many cases state laws form a rule of 
décision for the courts of the United States, and the forms of proceed- 
ing in thèse courts bave been assimilated to those of the states, either 
by législative enactment or by their own rules. But the courts of the 
United States are bound to proceed to judgment and to afïord redress 
to suitors before them in every case to which their jurisdiction extends. 
They cannot abdicate their authority or duty in any case in favor of 
another jurisdiction. Suydam v. Broadnax, 14 Pet. 67 [10 L- Ed. 
357] ; Union Bank v. JoUy's Administrators [Vaiden] 18 How. 503 
[15 É. Ed. 472].' This principle has been steadily adhered to by this 
court." Chicot County v. Sherwood, 148 U. S. 534, 13 Sup. Ct. 695, 
37 U. Ed. 546. 

That jurisdiction, as has often been decided, is vested as- a part of 
the judicial power of the United States in its courts by the Constitu- 
tion and acts of Congress in exécution thereof. Without the assent 
of Congress that jurisdiction cannot be impaired or diminished by 
the statutes of the several states regulating the practice of their own 
courts. McConihay v. Wright, 121 U. S. 201, 7 Sup. Ct. 940, 30 L. 
Ed. 932. The fédéral courts hâve jurisdiction to the same extent in ail 
the states, and state législation cannot afïect it. Bovle v. Zacharie, 6 
Pet. 648, 8 L. Ed. 532 ; Smith v. Railroad Co., 99 U.'S. 398, 25 h. Ed. 
437. 

[3] The right asserted by the Attorney General to bave the re- 
ceiver appointed in a suit where solvency of the corporation is al- 
leged and otherwise properly cognizable under the equity powers of 
this court, forthwith dismissed, and the property, which has corne 
into his possession as an ofïicer of this court, turned over to the re- 
ceiver of the Dauphin county court, is claimed to be based upon the 
ground of comity. Before the bill was fîled in this case, the Dauphin 
county court had not yet taken the res into its possession or control. 
The extent to which the proceeding had gone consisted only in the 
filing of the suggestion of the Attorney General, the granting of the 
238 ï\— 62 
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ruie to show cause, and a restraining order upon the corporation to 
prevent its disposition of its property. There is no peculiar advantage 
to the stockholders or to the creditors pointed out through having 
the property turned over for administration by the state receiver, and, 
in view of the business of the corporation having been transacted in 
several states, the ancillary receivership of the fédéral court in the 
state of Ohio, and the probable necessity for ancillary proceedings in 
other fédéral districts, where assets are situate, the case seems to be 
one which peculiarly cornes within the advantages of fédéral jurisdic- 
tion. Where the property, as in the présent case, is first in the posses- 
sion of this court, the rule of comity does not require it to relinquish 
its jurisdiction. Empire Trust Co. v. Brooks, 232 Fed. 641 ; Moran 
V. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 L. Ed. 981 ; Heidritter 
V. Elizabeth Oil Cloth Co., 112 U. S. 294, 5 Sup. Ct. 135, 28 L. Ed. 
729; In re Johnson, 167 U. S. 120, 17 Sup. Ct. 735, 42 L. Ed. 103; 
Powers V. Bluegrass B. & L. Association (C. C.) 86 Fed. 705. 

[4] A state court would not, upder the décision in the case of Jones 
V. Lincoln Savings & Trust Co., vacate the appointment upon the 
ground of comity, but because of the act of April 23, 1909, and this 
court, as has been decided, is not bound by the state statute. But this 
court would not retain jurisdiction, where on other grounds the juris- 
diction of the Dauphin county court should be recognized as having 
first attached, if the jurisdiction of this court had been obtained in bad 
faith or through collusion. 

[5] There are allégations in the pétition to vacate charging that the 
application for a receiver in this court was made in bad faith and for 
the sole purpose of preventing the common pleas of Dauphin county 
from ordering the dissolution of the corporation and directing the in- 
surance commissioner to wind up its affairs, and for the purpose of 
securing friendly receivers to be appointed, so that the methods of 
Wood and Welch, the principal owners, should not be investigated or 
exposed. The allégation of bad faith is denied in the answer of the 
plaintiffs, and no proof was ofifered to overcome the effect of that 
déniai, and there is nothing upon the record, except the bare alléga- 
tion, to show collusion or bad faith. 

There is, therefore, no support to the allégation that the proceeding 
was brought in bad faith. There is nothing in the record of the pro- 
ceedings in the Dauphin county court, attached to the Attorney Gen- 
eral's pétition, in any way Connecting the plaintififs in the présent ac- 
tion with the proceedings in the Dauphin county court ; but the court 
is asked to assume, because the proceeding was pending in that court, 
that the bill was filed in this court through collusion or bad faith. 
There must be something more than a mère statement to that eflfect 
to induce the court to act upon such charge. The language of Mr. 
Justice Peckhani in the case of Metropolitan Railway Receivership, 
208 U. S. 90, 28 Sup. Ct. 219, 52 L. Ed. 403, is peculiarly pertinent to 
the présent case : 

"In this case we can flnd no évidence of collusion, and the Circuit Court 
tound there was none. It does appear that the parties to the suit deslred that 
che administration of the railway affairs should be talsen in hand by the Clr- 



WELCH V. UNION CA8UALTT INS. CO. 979 

cuit Court of the United States, and to that end, when the suit was brought, 
tlie défendant admitted tlie averments in the bill, and united in tlie request for 
the appointment of receivers. Thls fact is stated by the Circuit Judge; but 
there Is no clalm made that the averments in the bill were untrue, or that the 
debts named in the bill as owing to the complainants did not in fact exist ; nor 
is there any question made as to the citizenship of the complainants, and 
there is not the slightest évidence of any fraud practiced for the purpose of 
thereby creating a case to glve jurisdiction to the fédéral court. That the 
parties preferred to take the subject-matter of the litlgation Into the fédéral 
courts, instead of proceeding in one of the courts of the state, is not wrongful. 
So long as no improper act was done by which the jurisdiction of the fédéral 
court attached, the motive for brlnging the suit there is unlmportant. Dicker- 
man v. Northern Trust Co., 176 U. S. 181, 190 [20 Sup. Ct. 311, 44 L. Ed. 423] ; 
South Dakota v. North Carolina, 192 U. S. 286, 311 [24 Sup. Ct. 269, 48 L. Ed. 
448] ; Blair v. City of Chicago, 201 V. S. 400, 448 [26 Sup. Ct. 427, 50 L. Ed. 
801] ; Smithers v. Smith, 204 U. S. 632, 644 [27 Sup. Ct. 297, 51 L. Ed. 656]." 

The alleged purpose of obtaining the appointment of friendly re- 
ceivers is denied in the answer. The allégation was made after the 
appointment of the receiver, and, standing unsustained by proof, con- 
stitutes an unwarranted imputation, not only upon the plaintiiïs' good 
faith, but the good faith and, by innuendo, upon the professional 
integrity of a member of the bar of the highest standing. It is to be 
regretted that such an allégation upon the public records of the court 
should be made without justification. In fact, no suggestion of Mr. 
Cooper's name was made to the court by any one, and he was not 
appointed until the court was satisfied that he was not interested in 
the case or the parties in any manner. It may be concluded, then, that 
the pending suit was propierly brought in this court, that this court has 
jurisdiction, and that no fact has been brought to the attention of the 
court to establish collusion or bad faith or any improper purpose in 
invoking the jurisdiction of this court. 

[B] In Judge Gray's opinion in the case of Lyon v. McKeefrey he 
used certain language which it is insisted by the Attorney General 
means that the fédéral court would hâve had no jurisdiction to en- 
tertain the bill in the présent case unless the state courts had had such 
jurisdiction. The language referred to is as follows : 

"Assuming the right of the court below to take jurisdiction of the cause, 
inasmuch as the appellant concèdes that right, the court was exercising a juris- 
diction concurrent with the courts of the state of l'ennsylvanla, and it was 
admlnistei-ing the law of that state. What a state court could hâve done, it 
could do, The décision of the Suprême Court of Pennsylvanla (Jones v. 
Lincoln Savings & Trust Co.), above referred to, sets at rest any doubt as to 
the jurisdiction of the court below to entertain a suit, unaftected by the pro- 
ceedings in the Dauphin eounty court of common pleas, under the provisions 
of the state statute above referred to." 

When that case was decided the fédéral courts had jurisdiction un- 
der the act of March 3, 1875, as amended 1887-1888, "concurrent with 
the courts of the several states." The clause in quotations is omitted 
from the Judicial Code of March 3, 1911, and if there is any question 
that the fédéral courts hâve jurisdiction under the gênerai equity pow- 
ers conferred by the Constitution and the acts of Congress, that ques- 
tion does not arise in this case, because of any limitation upon their 
jMDwers by that clause in efïect at that time, but no longer in efifect. 
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If, in this case, the jurisdiction of the fédéral court were dépendent 
upon the jurisdiction of the state courts in equity, the language, "what 
a state court could havé done, it could do," would apply; but what 
Judge Gray seems to hâve nieant was, not that the fédéral court is 
limited in its powers in equity by the jurisdiction of the state court, 
but that, wherever an équitable right is created by the statutes of the 
state, the fédéral court can administer that right in equity where there 
is jurisdiction of the parties and of the subject-matter. Clark v. Smith, 
13 Pet. 195, 10 L. Ed. 123; Ex parte McNeil, 13 Wall. 236, 20 L. Ed. 
624 ; Smith v. Railroad Co., 99 U. S. 398, 25 L. Ed. 437. 

It cannot be assumed that Judge Gray meant to confine the jurisdic- 
tion of the fédéral court over suits like the présent one to cases in 
which the équitable powers of the courts are derived from the powers 
of the state courts. Fitch v, Creighton, 65 U. S. (24 How.) 159, 16 E. 
Ed. 596; Hôtel Co. v. Wade, 91 U. S. 13, 24 E. Ed. 917. Whenever, 
in the course of the présent suit, the rights of the défendant corpora- 
tion against its debtors in the several states of the Union in which it 
has done business hâve been finally disposed of by the receiver, its 
assets collected and administered, and its debts paid, if there be any 
surplus remaining, and the purposes of the présent suit hâve been fully 
subserved, and if then it is shown that the decree of the Dauphin 
county court is final, it may be the proper time to invoke the doctrine 
of Lyon v. McKeefrey, and order the receiver of this court to pay the 
surplus to the statutory receiver appointed by the Dauphin county 
court. When the decree of the court below in that case, ordering dis- 
tribution to the corporation and its stockholders by the receiver of 
the fédéral court, was entered, the functions of the receiver in the suit 
pending in that court had been fully performed. 

In view of the conclusions reached, it is unnecessary to pass upon 
the constitutional questions raised. The purposes for which the bill 
was filed and the receiver appointed in this court not having been ac- 
complished, the pétition of the Insurance commissioner and the Attor- 
ney General is dismissed, the rule to vacate the appointmettt of re- 
ceiver is discharged, and the appointment will be made permanent. 



WHITAKER et al. v. WHITAKER IRON CO. et al. 

(District Court, N. D. West Virginia. December 26, 1916.) 

1. Courts <®=>347 — Equity Rulbs — Requisites of Biu>-Suit in Inteeest of 
Otiiers. 

Where a suit in equity is brought in a fédéral court, not only in behalf 
of complalnants, but also in the Interest of others, under equity rule 25 
(198 Fed. XXV, 115 C. C. A. xxv), the nam'es and résidences of such others 
should be alleged in. the bill, so; that there may be no question that rési- 
dent interested parties may not by collusion secùre jurisdietion. by non- 
resident représentation. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec. Dlg. 
<S=347.] 

Q;=»For other cases see same topic & KEY-NUMBER in ail Key-Num'jered Digeats & Indexe* 
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2. Courts <®=3317— Stockholder's Suit— Jueisdiction — Aligsment or Par- 

ties. 

In a stockholder's suit in a fédéral court against tlie corporation and 
otliers, based on a riglit of action primarlly in the corporation, where it 
Is shown that the offlcers or persons controlllng the corporation are op- 
posed to the object sonjîht by the complalnlng stockholder», the corpora- 
tion will be alisiied wltb the défendant for jurlsdictional purposes. 

[Ed. Note.— For other cases, see Courts, Dec. Dlg. iS=317.] 

3. Courts ■g=347 — Equity Rules — Pleading^Amendments. 

T'nder e(inity rule 19 (li)8 Fed. xxiil, 115 C. G. A. xxiii), whloh leaves 
the allowance of amenduients to the discrétion of the court, an amendment 
to a biU may be allowed, although the niatter introduced was known to 
complalnant when the original bill was flled. 

lEd. Note. — For otlier cases, see Courts, Cent. Dig. § 921; Dec. Dig. 
<g=j347.1 

4. Courts <4!=3347 — Equity Kules — ^Pleading-^Supplemental Bill. 

An allégation, inter alia, in a supplemental bill, made as a basis for 
relief not wlthin the scope of the original bill, is not ground for the 
dismlssal or strlklng out of the supplemental bill, and calls for no action 
by the court beyond refusing to grant relief based thereon. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec. Dlg. 
<®=j347.] 

5. Courts <s=3347 — Equity Rules — Pleading — Motion fok Fubtheb and 

Betteb Particulahb. 

In a suit by minority stockholders, attacking transfers of property by 
and other acts of the corporation as f raudulent by gênerai allégations, the 
court may properly grant a motion by défendants, under equity rule 20 
(198 Fed. xxlv, 115 C. C. A. xxiv), for "further and better particulars," 
requiring complainants to set out the ultlmate facts relating to the trans- 
fers, to the end that the merits of the suit may be more fully presented, 
and perhaps determined on tlie pleadlngs. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921 ; Dec. Dig. 
<S=j347.] 

6. Cobpobation's <>=5211(6) — ^Suit by Stockholders — Sufeiciency of Bill. 

A bill filed by complainants as stockholders under equity rule 27 (lOS 
Fed. XXV, 115 ('. C. A. xxv), against the corporation and others, eonsidered 
In the light of the corporate records produced at the instance of complain- 
ants, hvlé to State no cause of action, and dismissed for want of equity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 820, 821; 
Dec. Dig. ©=3211(0).] 

7. WiLLs i©:^746— Stockholder's Suit — Persons Entitled to Maintain — 

IvEGATEES. 

General legatees of a testator, who owned stock of a corporation, do 
not by dévolution take tltle to such stock, which, in the absence of statute 
changing the common-law rule or spécial provision otherwise in the will, 
the exécuter lias full power to dispose of, and such legatees cannot, as 
stockliolders, maintain a suit against the corporation and others, under 
equity rule 27 (198 Fed. xxv, 115 G. C. A. xxv), as to transactions occurring 
prior to distribution of the estate. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §| 1918-1933; Dec. 
Dig. <S=3746.] 

In Equity. Suit by Martha E. Whitaker, individually and as execu- 
trix of the will of Carrie C. Updegraff, deceased, and Ruth E. Whit- 
aker, against the Whitaker Iron Company and others. On motions 
to dismiss amended and supplemental bills. Motions sustained, and 
bills dismissed. 

<S=3Far otàer cases see same tapie & KEY-NUMBER In ail Key-Numberecl Dlgests & Indexe* 
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Martha E. Whitaker, Indlvldually and as exeeutrix of the last wlll and tes- 
tament of Carrle C. Updegraff, deceased, and Ruth E. Whitaker, "In thelr 
own behalf and for the beneflt and in behalf of the défendant Whitaker Iron 
Company and Its stockholders and ail parties in interest In llke situation 
with themselves," flled in this court, Aprll 7, 1916, thelr bill in equlty against 
"the Whitaker Iron Company, Whitaker-Glessner ComPpany, Wheeling Corru- 
gating Company, and Portsmouth Steel Company, West Virginia corporations, 
Alexander Glass, Albert C. Whitaker, and Sarah F. Whitaker as executors of 
the last wlll and testament of Nelson B. Whitaker, deceased, and E. C. Ewing, 
Alexander Glass, and Albert C. Whitaker, indlvldually and as officers and dl- 
rectors of sald corporations above named, "or some of them," in whleh they 
allège themselves to be citizens of New York and Delaware, respectlvely, and 
the défendants to be corporations and citizens of West Virginia; that plain- 
tiffs at the tlme of the transactions complalned of were and are stockholders 
in the Whitaker Iron Comtiany, their stock having been held in trust durlng 
the Ilfetlme of George P. Whltaker's wldow, and the same has now reverted 
to them by her death; that plaintlfC Martha E. Whitaker is exeeutrix of Car- 
rle C, Updegraff and has a Ufe interest in her estate ; that plaintlff Euth E. 
Whitaker is a "legatee heir" of sald décèdent, and also of George P. Whitak- 
er, decea^, and.entitled to a large interest in the one-flfth share held by his 
estate in the Whitaker Iron Company, and entltled to distribution by reason 
of his widow's démise; that George P. Whitaker died in Maryland in 1890, his 
wlll was probated there, and Nelson E. Whitaker, Joseph Coudon, and an- 
other (who resigned) quallfled there as "exécuter trustées," and his estate has 
not been judicially settled ; that by the terms of his wlll settlement was sus- 
pended during the Ilfetlme of his wldow, and Coudon Is sole survlvlng "execu- 
tor trustée" (Nelson E. Whitaker having died In 1909, his wlll being probated 
in West Virginia, where the défendants Sarah F. Whitaker, Alexander Glass, 
and Albert C. Whitaker hâve quallfled as executors thereunder); that the es- 
tate of George P. Whitaker comprised, Inter alla, a one-flfth interest in the 
Whitaker Iron Coïnpany, and by his wlll his estate was divlded into five 
eqûal parts and given to his flve children and thelr helrs; that Carrle 0. Upde- 
graff, Ruth E. Whitaker, Martha M. Whitaker, and Porter Whitaker, as helrs 
of his deceased son, Henry C. Whitaker, are entltled to a one-flfth share of 
his estate, including a one twenty-flfth Interest in the Whitaker Iron Compa- 
ny; that the Whitaker Iron Company was incorpora ted In 1875 by George P. 
Whitaker, the Wheeling Corrugating Company in 1890 t)y Nelson E. Whitaker, 
Alexander Glass, his son-in-law, Albert C. Whitaker, his son, and B. C. Ewing 
and another, the Portsmouth Steel Company in 1902 by the same parties, and 
the Whitaker-Glessner Company in 1903 by N. E. Whitaker, A. C. Whitaker, 
Alexander Glass, et al., and ail thèse companles engaged in the manufacture of 
iron and steel, having an aggregate capltallzatlon of about $15,000,000. It Is 
then chargea that Alexander Glass, Nelson E. Whitaker, E. C. Ewing, and 
Albert C. Whitaker were oflicers, directors, and controlling stockholders in 
ail or some of thèse corporations, and partieularly in the Whitaker Iron Com- 
pany and the Wheeling Corrugating Company; that in 1892 the Wheeling Cor- 
rugating Company leased itself for 25 years to the Whitaker Iron Conïpany, 
and on September 17, 1900, it sold and conveyed to the Whitaker Iron Com- 
pany its plant, lands, buildings, etc., in West Virginia and Ohio for a consid- 
ération of $250,000; that the Iron Company held the Corrugating Company for 
some four years, during whleh tlme the profits of the latter were large and 
due to the Iron Company, and it had used the Iron Company's materlals with- 
out payment, . by reason whereof a large balance is clainïed to be due from 
the Corrugating Company to the Iron Company ; that from 1903 to June, 1904, 
the Corrugating Company and its "oflicer director controlling stockholders" 
conspired to def ràud and déprive the Iron Company and its other stockhold- 
ers of the ownership of the Corrugating Company and their right to its earn- 
Ings, profits, etc., and, without knowledge and consent of other Interested 
stockholders of the Iron Company, secretly secured the exécution of a "back- 
dated" reconveyance in 1904, from the Iron Company to the Corrugating Com- 
pany of ail the latter's propertles. without considération or payrotent, or crédit 
to the Iron Company for its four years' opération, management, right to the 
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good wlll, earniiigs, profits, etc., of the Corrugatlng Company, and no part of 
said diverted propertles, Increases, and accretions thereon and thereto hâve 
been restored or credited to the Iron Company. It is then cliarged that in 
this retransfer the "offlcer director and controlling stockholder défendants," 
to their Personal gain, defrauded secretly, and without knowledge of the 
plaintiflfs and other stockholders, the Iron Company and its other stockhold- 
ers ; and the bill attempts to indicate, in six partlcular items, the extent of 
the loss and damage of the Iron Company sustained thereby. It is further al- 
leged that the Whitaker-Glessner Company was formed in 1903 with $3,000,- 
000 capital, and by deed of January 21, 1904, the Whitaker Iron Company 
conveyed to it its "West Virginia propertles for a considération of 16,760 
shares, of par value $1,676,000, of the new company's capital stock. It is then 
alleged that plaintiff s bave never ratlfled or conflrmed this scheme to def raud 
the Iron Company or the unjust results thereof, hâve made due demands by 
written notices and in connection with court action in other jurisdlctlons 
upon, and gave complète détails to, said défendants and ail stockholders of 
the Iron Company and the other corporate défendants and ail flduciaries, and 
requested and required them, ail and every, to 3oin in securlng and conserv- 
ing the full rights and interests of the Iron ConiT>any and its stockholders, 
particularly of said estate of George P. Whitaker and its heirs,. but ail the 
défendants hâve failed, neglected, and refused so to do, or to take any action 
in the premises; that "plaintlffs bave commenced and prosecute this action 
through compulsion, on their own behalf and in behalf of the Whitaker Iron 
Company and Its stockholders, and ail persons who may be slmilarly situated 
as themselves in the prwnlses, and more particularly to protect the interests 
and rights of the estate of George P. Whitaker, deceased, and its heirs, in- 
cluding themselves, because of the neglect, refusai, and omission of one Joseph 
Coudon, the sole survlving exécuter trustée, to take proper action in re after 
due notice." 

Tlie prayers of the bill are numerous, and in the alternative to the efCect 
that the court uphold the conveyance of the Corrugatlng Company to the Iron 
Company and annul the conveyance of the latter back to the former, or that 
the Corrugatlng Company be held to hold its property in trust for the Iron 
Company, or require the Corrugatlng Company to repay to the Iron Company 
the purchase priée paid by it, with Interest, and hold the défendants liable 
therefor, declaring the Iron Company to hâve owned the property from Sep- 
tem'ber 17, 1900, to June 4, 1904, and entltled to ail thereof, together with the 
good will, use, earnlngs, etc., therefrom, and requiring an accountlng thereof; 
that the Corrugatlng Company and the Whitaker-Glessner Company, their offl- 
cers, etc., make dlscovery and accountings for the 16,760 shares of the latter 
Company paid for the Whitaker Iron Company's West Virginia propertles, 
and ail dlvidends, rights, accretions thereon, and the same as to the Iron 
Company's share in the purchase priée of its Interest in the Portsmouth Steel 
Company; that défendants make coniï>lete dlscovery and accountings In the 
premises ; that défendants be required to set f orth a complète list and de- 
scription of every date, book, account, record, and writing of whatsoever na- 
ture, relatlng to thèse matters, and deposit same in the clerk's office of this 
court ; that the défendants be required to account indivldually for ail their 
dealings and transactions in the premises; and that, pending lltigation, some 
one be appointed to manage the afCalrs of the Corrugatlng Company, and ail 
parties be enjoined from interférence with such management. 

On May 18, 1916, défendants' soUcltors entered appearance to this bill, and 
on May 27, 1916, flled a motion on behalf of ail the défendants to dlsmiss it 
for (1) failure to comply with equity rule 25 ; (2) failure to comply with equity 
rule 27; (3) want of that divers! ty of citlzenship upon which the jurisdietion 
of this court is Invoked, and upon which it must dépend; (4) want of equity; 
(5) lâches; (6) because of other defects apparent upon Its face. On June 2, 
1916, the plalntiffs flled in the clerk's office an amended bill. This amended 
bill, putting aslde verbal and petragraph changes, and arrangements and am- 
pUflcatlons of the charges of conspiracy to defraud, and increases in the state- 
ments of values and the sums claimed as damages, profits, etc., is but a réitér- 
ation of the original. It "prays leave to join Joseph Coudon, of Maryland, in- 
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dividually, as executor trustée of George P. Whitaker, deceased, and as an 
officer or dlrector of the Whitaker Iroh Company, also ail other necessary or 
proper parties, if any." It further allèges tliat "since the filing of the" MU 
Iiereiii, with full knowledge and notice ctf thls pendlng action, the défendants 
hereln made and recorded a further deed from said Wheellng Oorrugatiiig 
Company to said Whltaker-Glessner Company, apparently conveying, inter 
alla, to the latter Company said same properties descrlbed in the aforesald 
deed of September 17, 1900," and, in Its prayer, asks the cancellatlon thereof. 
On .Tune 12, 1916, ail the défendants, other than Joseph Coudon, not served, 
flled wrltten motions: (a) To dlsmiss plalntiff's amended bill; (b) to strike 
said ameiided bill from the files; (c) for further and bettôr partlculars in writ- 
ing of certain matters stated in plaintifCs' bill ; and (d) for further and better 
partlculars in writiJig of certain matters stated in plaintlffs' amended bill. 
The grounds set forth In the motion to dlsmiss the amended bill are: (1) Be- 
cause lu maklng "Joseph Coudon, of Maryland, Indlvidually, as exeeutor trus- 
tée of George P. Whitaker, deceased, and as an offlcer or director of said 
Whitaker Iron Company," a, défendant, plalntlfCs vlolated equlty rule 28 [198 
Fed. xxvl, 115 C. O. A. xxvl], inasmuch as his Interest was knovvn to plaintlffs 
when their original Mil was flled. {2) Because In making Joseph Coudon, of 
Maryland, a défendant, plaintlffs ask of thls court that for which there Is 
no law, InaSmuch as he is a nonresldent of thls district, and there is no pro- 
vision of law by which he could be summoned to appear and make défense. 

(3) Because by setting up the nïaklng of the deed of the Corrugating Company 
to the Whltaker-Glessner Company, and seeklng its cancellatlon, plaintlffs are 
seeklng relief upon m'atters arlslng after the filing of. their original bllli and 
hâve thereby Vlolated equlty rule 19 [198 Fed. xxill, 115 G. C. A. xxiii] ; and 

(4) hâve thereby made an essential change in the character and objects of the 
original suit in Violation of equlty rules 19 [198 Fed. xxill, 115 C. O. A. xxiii] 
and 34 [198 Fed. xxviii, 115 C. C. A. xxvili] ; and (5) seek to assert a llability 
agalnst the Whltaker-Glessner Company and Wheellng Corrugating Company 
only, and not agalnst ail of the niaterial défendants to the original suit, in vio- 
lation of eiïuity rule 26 [198 Fed. xxv, 115 0. C. A. xxv], (6) Because in their 
amended bill plaintlffs hâve not compUed with equlty rule 23 [198 Fed. xxv, 
135 0. C. a; xxv] ; nor (7) with equlty rlile 27 [198 Fed. xxv, 115 C. C. A. xxv]. 

(8) Because of want of that dlversity of citlzenshlp upon which the jurisdic- 
tlon of thls, court In thls cause is invoked, and upon which it must dépend. 

(9) For want ot equlty; and (10) for lâches. 

The grounds alleged in support of the motion to strike from the files the 
amended Mil are: '(l) Because. after pleading filed by défendants on Mîay 27, 
1916, plaintlffs filéd thls amtended blU without the consent of the défendants, 
or leave of the cdurt or judge, wheréby equlty rule 28- [198 Fed. xxvl, 115 C. 
C. À. xxvl] Was vlolated; and (2) because, whlle alleglng facts occurrlng after 
the filing oï plaintlffs' bill, the plaiutitrs In flUng their amended bill. If it be 
considered as supplemental pleading, vlolated equlty rule 34 [198 Fed. xxviii, 
115 ce. A. xxvllij. ... 

The two motions for "further and bétter partlculars in wrlting" of cer- 
tain matters stated in plaintlffs' bill and amended blll are based upon equlty 
rule 20 [198 P'ed. xXlv, 115 0. C. A. xxiv]. ' They ask that plaintlffs be requlred 
to State: (1) The exact number of shares of the capital stock of the Whitaker 
Irori Company oWned by George P. Whitaker at thè <late' of his death, and by 
his estate thereafter, shbwing sepai'ately ail dlvldénds, cash or stock, recelved 
by said êstïitfe,' and 'its disposition of sUch stock, ail Other i-eéelpts by the estate 
from £;aid t'ompahy of property and assets dlstributed in bind by it to Its stock- 
holders, and vthat éach plàintiff, and thôse clalmlng under them, hâve recfeived 
in cash or stdck, aiid of'such dlvidends, and out 6f thé principal holdings of 
the estate, In shares of the capital stock Of the Whitaker Irdn Company, and 
in dlstriirttton ctf the property and assets of said Company, and when and what 
disposition, from tlmetotlme, plaintlffs, or those claiming undér them, hâve 
made of suçh gtock, Çroperty, or asset* so recelved; also to state when and 
how,' and to what eMent, in shares of tbe capital stock thereof, plaintlffs, or 
those claiming under them. became and continued stoekliolders in the Whit- 
aker'-Glessner Company, their stock belng heldin tru^ during the lifetime of 
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George P. Whitaker's wldow, and havin,sr reverted to plalntiffs by hpr deatli 
as chargea In the amended MU ; and also so as to state in what manner and 
to what extent plaintilïs, throiigh sald Whitaker-Glessner Company, are lu- 
terested in ail of the corporate défendants, stated separately as to each cor- 
porate défendant. (2)' So as to state the name and place of résidence, so far 
as plalntiffs ïïiay be infonned, of each of the heirs of George P. Whitaker, 
deeeased, interested in the trust created by his will referred to in both blUs. 
(3) So as to state the name and place of résidence, so far as plalntiffs are in- 
formed and believè, thte names of the corporators, stated separately, of the 
Whitaker Iron Company, the Wheellng Corrugating Company, the Portsmouth 
Steel Company, and Whitaker-Glessner Company. (4) So as to state, tvith 
partlcularity, the officiai position, either as offlcer or direetor, and hls own- 
ershlp of stock in the Whitaker Iron Company, the Wheellng Corrugating 
Company, and the Whitaker-Glessner Company, of Alexander Glass. Nelson 
E. Whitaker, E. C; Ewing, and Albert C. Whitaker, at each and ail times 
mentloned in paragraph IX of amended blll. (5) So as to state, upon plaln- 
tiffs' information and bellef, the profits of the Wheellng Corrugating Company 
durlng the four yeaxs mentloned, and so as to state the years the Corrugating 
Company used the Iron Company's materials wlthout payment, and what ma- 
terials are referred to. (6) Keferring to paragraph XI of the amended blll and 
paragraph X of original blll, so as to state the f acts and not the conclusion of 
the pleader upon the several subjects, and the fîmes and occasions referred to, 
and so as to state the name of each of the "offlcer dlrector controlling stock- 
holders" of the four corporate défendants, stated separately, charged wlth 
the dolng of the acts descrlbed therein, and also so as to state the entlre faets 
about sald whole proceedlng mentloned therein and, accordlng to the best of 
the knowledge, Information, and bellef of plalntiffs, glvlng the names of the 
"sald officiai majorlty as indlvlduàls" as to each company on each occasion. 
(7) So as to state the facts, and not the conclusion of the pleader, upon the 
subjects mentloned in paragraph XII, amended blll, glvlng names of the "other 
interested stockholders" of the Iron Company, the names of the défend- 
ants who met, and what plans and designs they concerted; so as to state who 
agreed to procure the "back-dated reconveyance," when and where and who 
agreed to dlvest "other valuable rlghts and propertles" of the Iron Company 
from sald Company, and dlvide same among themselves to thelr indivldual 
Personal profit at the correspondlng loss of the Whitaker Iron Company and 
ifs other stockholders. (8) Paragraph XIII (amended blll), so as to state 
facts, and not conclusions of pleader, as to matters therein mentloned, and glve 
names of défendants charged wlth acts set forth therein. (9) Paragraph XIV 
(amended blll), so as to state the entlre facts relative to the transaction, the 
partlcular propertles of the Iron Company Included therein, wlth the Inven- 
torled values thereof, what disposition the Iron Company made of the 16,760 
shares of Whitaker-Glessner Company stock recelved by it, and so as to 
state what of sald proceeds of shares of stock Geo. P. Whitaker's estate 
recelved in partial distribution by the Iron Company of part of ifs prop- 
erty and assets In klnd amongst its stockholders, and also so as to state what 
of that stock each plalntiff, or those claimlng under them, recelved from sald 
trust estate, and when, and what disposition thereof, from tlme to tlme, plaln- 
tiffs, or those claimlng under them, hâve made. (10) Paragraph XV (amended 
blll), so as to state the facts, and not the conclusion of the pleader, to name 
each of the "officer dlrector and controlling stockholder défendants" charged, to 
state what "propertles and accretlons thereto" of the Iron Company bave not 
been "restored or credited to sald Whitaker Iron Company" and hâve been 
wrongfully retalned by the indivldual défendants charged, and statlng the 
names of such indivldual défendants, what they recelved, and what they 
severally wrongfully retain. (11) Paragraph XVI (amended blll), so as to 
state the facts, and not the conclusion of the pleader, as to the matters there- 
in mentloned, and so as to state the names of the "other stockholders" of the 
Iron Company wlthout whose knowledge, consent, and authorlty the deed of 
reconveyance from the Iron Company to the Corrugating Company was made, 
and so as to state what âlleged secret corporate meetings, agreements, con- 
sents, and résolutions are referred to, and when sald corporate meetings 
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were held, and who partieipated thereln. (12) Paragraph XVII (amended 
blll), so as to State the names of the défendants who made and reeorded the 
"further" deed from the Corrugatlng Company to the Whltalser-Glessner Com- 
pany, the properties described in the deed of Septembep 17, 1900, and said 
"reconveyance deed," whlch are "apparently" conveyed bysaid "further" deed, 
so as to State the names of "said Indlvidual défendants" oharged to "further 
profit greatiy" by such "new transfer," and how and to what extent they 
severally profit, stated separately as to each, and whereln the Iron Company 
and its stockholders sufiCered such loss and injury, and of what such loss and 
Injury eonsists as to each of such "other stockholders." (13) Paragraph 
XVIII (amended blll), so as to state the facts, and not the conclusion of the 
pleader, so as to state the namte of each of th© "indlvidual défendants" there- 
by charged to hâve unlawfuUy and personally proflted In the stock, eta, dl- 
verted from the Iron Company and Us other stockholders, partloularly said 
estate of Geo. P; Whitalser and its helrs, and statlng by what stock, and the 
number of shares thereof, what moneys, and the amounts thereof, what 
properties, and what money's worth, belonging to the Iron Company, each of 
the "indlvidual défendants," the Corrugating Company, the Whitaker-Gless- 
ner Company, and the Portsmouth Steel Company, stated separately, hâve sa 
unlawfully proflted; and so as to state wlth particularlty whereby and where- 
ln and to what extent said estate of George P, Whit^ker and its helrs and 
plalntiffs sufïered. 

On June 20, 1916, a hearing was had ijpon thèse several ntotlons, In cham- 
bers at Parkersburg, where arguments of counsel were heard, the plalntiffs 
moved for leave to flle the amended blll (flled without leave of the court) 
nunc pro tune, and the défendants (other tban Coudon not served) filed, In 
support of thelr motions "for further and better particulars" (plalntiffs, by 
counsel, objecting to the fiUng thereof), a "statement of facts as they are and 
as they were known to plalntiffs and to plalntiffs' counsel before the brlnging 
of this suit," supported by 60 exhiblts — epnsisting of transcripts from the 
minutes of the Whltaker Iron Company (Nos. 1 to 14, Inclusive, certlfied to 
by the président and secretary and under seal of the Company); transcripts 
from the minutes of the Wheeling Corrugatlng Conïpany (Nos. 15 to 18, in- 
clusive, certlfied to by its président and secretary under its seal); flnancial 
statements, llsts^ of stockholders, record of stock transfers, and Indlvidual 
stockholders' accounts of the Whitaker Iron Company and the Wheeling Cor- 
rugating Company (Nos. 19 to 38, Inclusive, certlfied to, under seals of thèse 
companies, by the secretary of the fornierand the treasurer of the latter); 
call for and notice of spécial gênerai meeting of stockholders of Whltaker- 
Glessner Company, dated June 18, 1913 (No. 39); alleged copy of contract, of 
date July 8, 1913, , between Martha B. Whitaker, executrlx of Carrie C. Upde- 
graff, and Ruth É. Whitaker, of the flrst, and Louis Gutman, W. L. Glessner, 
A. C. Whitaker, E. C. Ewing, and Alex. Glass, of the second, part, whereby 
the parties of the first sell to the parties of the second, upon terms and con- 
ditions set forth, 282 shares held by said Martha E. Whitaker as executrlx, 
and 94 shares held by Ruth E. Whitaker Individually, of the capital stock of 
the Whitaker-Glegsner Comipany (No. 40); call for and notice of a spécial 
gênerai meeting pf stockholders of the Whitaker-Glessner Company, dated 
March 30, 1916 (No. 41) ; copies of correspondence between counsel for plaln- 
tiffs, wlth défendant Alex. Glass and one of counsel for défendants (No. 42 
to 59, inclusive); and notice glven by and affidavlt of counsel for plalntiffs 
(No. 60)— ail of which exhiblts appear to sustain said "statement of facts," 
which Is as follows: 

"In 1900 the Whitaker Iron Company acquired the Wheeling Corrugatlng 
Company for $250,000 In Whitaker Iron Company stock. In doing that two 
distinct methods were used — one by which the Wheeling Corrugating Com- 
pany conveyed its property and assets to ]the Whitaker Iron Company, which 
assumed payment of the liabilities of the Wheeling Corrugating Conïpany; 
and the other by which the indlvidual stockholders of the Wheeling Corru- 
gating Company asslgned and delivered thelr stock to the Whitaker Iron Com- 
pany and received in retum $250,000 in Whitaker ïron Company stock. Thus 
the Whitaker Iron Company beeame the owner of ail the property and assets. 
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as well as the entire capital stock, of the Wheeling Cornigating Company. 
From the tlme of that transfer In 1900 to near the close of 190i, the business 
of the Wheeling Corrugating Company was conducted by the Wheeling Cor- 
rugating Company in its own name, as the business had theretofore been con- 
ducted; but Its entire capital stocli, conslsting of 2,255 shares, was owned by 
the Whitaker Iron Company and voted at .stockholders' meetings of the Wheel- 
ing Corrugating Company by said Whitaker Iron Company, except 6 shares, 
which by action of that conipany's board of directors September 26, 1900, 
were transferred to six différent persons, so as to quallfy them to serve as 
directors of the Wheeling Corrugating Company. 

"Toward the close of 1904 the Whitaker Iron Company, together with the 
Laughlln Nall Company, entered into an arrangement for the organization of 
the Whltaker-Glessner Company, whereby a certain plant of the Whitaker 
Iron Company, then an operatlng company, in Wheeling, was to be transferred 
to the Whltaker-Glessner Company, and a certain other plant of the Laugh- 
lln Xall Company, theh an ojwrating company In Martin's Ferry, Ohio, was 
to be transferred to the Whltaker-Glessner Company. In addition to its 
plant in \\Tieeling the Whitaker Iron Company agreed to transfer to the 
Whltaker-Glessner Company 2,255 shares of the capital stock of the Wheeling 
Corrugating Company, and to sell to the Whltaker-Glessner Company the 
good will of sald Wheeling Corrugating Company. At that tinïe the Whitaker 
Iron Company was the owner of ail of the capital stock of the Wheeling Cor- 
rugating Company aside from the 6 qualifying shares mentioned, and also 
held the légal title to ail the property and assets of the Wheeling Corrugating 
Company. When sald property came to be appralsed b.y the interests of the 
Laughlin Nail Company, the other party to the formation of the Whltaker- 
Glessner Company, it was noticed that the Wheeling Corrugating Company 
had divested Itself of ail its property and assets by its transfer to the Whit- 
aker Iron Company in 1900, but that the Whitaker Iron Company was also 
the holder of ail of the capital stock of said Wheeling Corrugating Company. 
Thereupon, to glve to the 2,255 shares of Wheeling Corrugating Company 
stock the value of $1,322.900.79, and Its good will the value of $255,200, at 
whlch they were belng sold to the Whltalcer-Glessner Company by the Whit- 
aker Iron Company, the Whitaker Iron Company and the Wheeling Corrugat- 
ing; Company, by unanimous vote of their stockholders and by action of thelr 
respective boards of directors, resclnded the action whereby the Wheeling 
Corrugating Conïpany conveyed its property and assets to the Whitaker Iron 
Company, as was done in 1900; but the acquisition of the capital stock of the 
Wheeling Corrugating Company by the Whitaker Iron Company, In 1900, as 
the other m'ethod adopted to acqulre the Wheeling Corrugatliig Company, 
was ratlfled and confirmed, and, following such corporate action in 1904 by 
the two corporations Interested, the Whitaker Iron Comijany conveyed, and 
the Wheeling Corrugating Company received back, the same property that had 
been conveyed in 1900. 

"From the time in 1900 when the Whitaker Iron Company bought the 
Wheeling Corrugating Company for $250,000 in Whitaker Iron Company stock 
to the time in 1904 when the Whitaker Iron Company nïade the reconveyance 
to the Wheeling Corrugating Company the net eamings Of the Wheeling Cor- 
rugating Company had been allowed to aceumulate ; and this caused It to 
corne about that in the formation of the Whltaker-Glessner Company the 
Whitaker Iron Company received for the 2,255 shares of the capital stock of 
the Wheeling Corrugating Company and for the good will of the Wheeling 
Corrugating Company the sunï of $1,676,000, whlch was pald to it by the 
Whltaker-Glessner Company in 16,760 shares of the capital stock of the Whlt- 
aker-Glessner Company, of a par value of $100 per share. The Whitaker Iron 
Company dlsposed of Its 16,760 shares of Whltaker-Glessner Company stock 
on January 27, 1904, by ordering a distribution in klnd amongst Its own stock- 
holders of shares of Whltaker-Glessner Company stock équivalent to a 300 
per cent, dividend on Its own $500,000 capital stock, maklng 15,000 shares, 
and delivered in pledge 1,500 other shares to Eobert C. Dalzell, as trustée, as 
Collatéral to secure the bonds of the Portsmouth Steel Company, then a sub- 
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sldlary corporation, niid retained in its o'.vn treasury 2(30 otlier shares, thus 
making the total of 16,760 sliares. 

"Pursuant to ordering the distribution to its own stockholders of the 15,000 
shares of Whitaker-GHessner Company stock Jaiiuary 27, 1904, the Whitaker 
Iron Company on Jlarch 15, 1905, by action of its stockholders and directors, 
had the Whitaker-Glessner Company Issue and deliver the 15,000 shares direct 
to and amongst the said stockholders of the Whitaker Iron Company, accord- 
Ing to their respective Interests, and in that distribution the esta te of George 
P. Whitaker recelved 1,500 shares, that number of shares being the équivalent 
of a 30O per cent, dividend upon the 50O shares of Whitaker Iron Company 
stock the estate then owned. Thls holding of 1,500 shares of Whitaker-Gless- 
ner Company stock by the George P. Whitaker estate was increased 750 
shares by a 50 per cent, stock dividend declared by the Wliitaker-Glessner 
Company April 30, 1!)10, and thereby that estate came to own 2,250 shares of 
Whitaker-Glessner Company stock. 

"The estate of George P.. Whitaker, pursuant to a decree of the circuit 
court of Cecll county, Md., filed April 17, 1912, in equity cause No. 2913, made 
a distribution of thèse identical 2,2M shares of Whitaker-Glessner Company 
stock, and on June 12, 1912, Martha E. Whitaker, as executrix of Carrie C. 
UjKÎegraff's will, received from said estate 282 sliares of Whitaker-Glessner 
Company stock, her full distributlve share, and on Jime 12, 1912, Buth E'. 
Whitaker received from said estate &4 shares of Whitaker-Glessner Company 
stock, llkewise her full distributlve share. The estate of George P. Whitaker, 
deceased, is now the owner of 500 shares of stock of the Whitaker Iron Com- 
pany. 

"Martha E. Whitaker, as executrix, of the will of Carrie O. TJpdegraflf, de- 
ceased, Is entitled as one of the plaintiiïs to an undiyided one-tenth interest 
In the estate of George P. Whitaker, deceased ; Ruth E. Whitaker, the other 
plalntiff, is entitled to an undivlded one-thirtieth interest in the estate of 
George P. Whitaker, deceased ; together, plaintiffs are entitled to an undivlded 
four-thirtieths interest in the estate of George P. Whitaker, deceased. But 
neither plaintlff Is a stockholder in the Whitaker Iron Company, the Whit- 
aker-Glessner Company, the Wheeling Corrugatlng Company, nor the Ports- 
mouth Steel Company." 

On August 1, 1016, this court entered an order, sustainlng defendant's mo- 
tions for further and better particulars to the extent of reqùirlng plaintiffs 
to show the character and extent of the stock holdings. If any held by thenï, or 
those under whom they elaipi. In the Whitaker Iron Company at the time 
the corporate transactions complained of occurred, reservlng ail other ques- 
tions Involved In thèse motions, and requiring plaintiffs to file such state- 
ment In the clcirk's office on or before September 5, 1916, under penalty of dis- 
mlssal of the bills wltliout further order. Eeasons for this order were set 
forth in a written memorandumi filed by the court and made part of the rec- 
ord. 

On August 29, 1916, plaintiffs, In accord with the requlrements of this order, 
flled a récital of particulars, to be added to paragraph V of their amended 
biil and taken as part thereof, in which they allège that "under equity rule 
37, etc., that at ail times mentioned in the (amended) bill and in this supple- 
mental bill herein, and at the times of the transactions and happenings of which 
they complain, namely, from 1891 to date (amended bill V-XV), and prior to 
and ; at the commencement of thls action, plaintiffs were and they now are 
shareholders In said défendant Whitaker Iron Company of its capital stock, 
or that their shares in said stock of said company had devolved on them by 
opération of law slnce said transactions and happenings and prior to the com- 
mencement of this action." This direct and unqualifled allégation of stock 
ownership Is, however, modifled by subséquent statements that their stock in- 
terests arise through the will and estate of George P. Whitaker, who had flve 
children, Caroline,. Nelson E., Cecil, Edmund, and Henry, who died In Indiana 
in 1868; that: said will leaves one-fiftb of his estate to the two helrs of liis 
son Henry, who are Carrie C. Updegraff, deceased (represented by plaintlff 
Martha E. Whitaker as executrix), and George P. Whitaker, Jr.; that George 
P. Wiiitaker,' Jr., died intestate In Hawaii in 1898; that letters of adminis- 
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tratlon hâve not issued on hls estate. It Is alleged, however, that it is repre- 
sented by plaintiff Ruth E. Whitaker as distrlbutee and helr. On September 
6, 1916, plaintiff appears to hâve also filed in the clerk's office of this court 
what purports to be a copy of the will of George P. WhitaUer, deceased, al- 
though not authenticated or certifled. 

On October 2, 1916, défendants (other than Coudon, not served) flled in 
writing, in the clerk's office, their motion to dismiss the original, amended, 
and this supplemental statement or bill, for substantially the same reasons set 
forth in their former motions, and the further one that this supplenïental one 
failed to comply vclth the court's order of August 1, 1916. 

On October 9, 1916, plaintifCs flled in the clerk's office a notice demanding 
that défendants and their counsel, withln eight days, serve upon their coun- 
sel at a glven address a blU of partlculars stating in détail ha\v and where- 
in plaintifEs' supplemental bill fails to comply wlth the court's order of 
August 1, 1916, and in exactly what respects same fails to comply therewith, 
and giving notice that plaintiffs object to défendants' motions "re the amend- 
ed bill and the Mil herein as prématuré, cummlative, and irrelevant, the only 
matter before the court being the question of jurisdietion." 

On October 17, 1916, at Wheeling, at the regular term, a gênerai hearing 
was had upon ail the several motions of plaintiffs, and défendants and the 
plaintiffs' objection to the considération of the minute and stock records filed 
by défendants, upon oral arguments of counsel, their briefs flled, and such 
hearing was continued untll October 21, 1916, for further argum'ent by an 
absent counsel for défendant, but which on that date was waived, and court 
took time to consider of Its judgment. 

Henry A. Brann, Jr., of New York City, for plaintiffs. 
George R. E. Gilchrist and John A. Howard, both of Wheeling, W. 
Va., for défendants. 

DAYTON,. District Judge (after stating the facts as above). The 
very earnest insistence of counsel for plaintiffs that their bills herein 
should be entertained, and the just as earnest contention of counsel 
for défendants that they should be dismissed, not alone on jurisdic- 
tional grounds, but for want of equity, has caused me to make the 
foregoing statement of the facts and pleadings more extended than 
was possibly necessary. Upon a final analysis it is clear that plain- 
tiffs, as alleged stockholders, or persons upon whom shares of stock 
hâve devolved by opération of law, are seeking redress upon behalf 
of the corporation, for alleged fraudulent mismanagement, misapplica- 
tion, and conversion of the corporation's property and assets, by its 
officers, directors, and majority holding stockholders. 

The basis of fact for thèse serions charges practically reduces it- 
self to this : The Wheeling Corrugating Company in 1900, 16 years 
ago, sold and conveyed its plant to the Whitaker Iron Company for 
$250,000. The Iron Company held and operated this plant, so pur- 
chased, for 4 years, and then, in 1904, by a "back-dated" deed, recon- 
yeyed it to the Corrugating Company, and in that year both çompanies 
were merged in the Whitaker-Glessner Company. Based upon thèse 
admitted facts, the charges of fraud, misappHcation, and conversion 
are made to the effect that, during the four years' opération by the 
Ifori Company of the Corrugating Company, the profits eairned by the 
latter were large and were not accounted for to the Iron Company; 
that mat€rial of the Iron Company was used and not accounted for 
to it; that the conveyance back to the Corrugating Company was 
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without considération; and that, by the merger with the Whitaker- 
Glessner Company, other profits, etc., rightly due the Iron Company, 
were diverted by the individuaî défendants or some pf them. 

It is clearly intended to be a "s'tockholder's bill," as defined by eq- 
uity rule 27, and must meet its requirements. Before, however, dis- 
cussing* this phase of the case, I think it well to consider some of the 
other matters arising upon the sèVer^I motions of défendants to dis- 
miss, strike from the files, and require further and bettër particulars. 

[1] It is insisted that none of thèse bills comply with new equity 
rule 25 (198 Fed. xxv,115 C. C. A. xxv), which takes the place of 
former riiles 20, 21, 22, 23, and 24. Construing this rule in State of 
Maine Lumber Co. v. Kingfield Co. (D. C.) 218 Fed. 902, Judge Thom- 
as holds that, where plaintiffs set fprth that they are "acting, not only 
in behalf of themselves, but also in behalf of such other creditors of 
and claimants against the défendants," without more infomiatiori, 
without sétting forth the names, citizenship, and résidence of such 
parties, the bill violâtes, this rule, and can be dismissed by the court 
on its own motion, citing Florida C. & P. R. R. Co. v. Bell, 176 U. 
S. 321, at page 325, 20 Sup. Ct. 399, 44 L. Ed. 486. 

This cause is broùght by plairitiffs "in their own behalf and for 
the benefit and in behalf of the défendant Whitaker Iron Company 
and its stockholders; and ail parties in interest in like situation with 
themselves," The Iron Company is a West Virginia corporation, and 
a reasonable inference may be drawn that some of its stockholders, in 
whose interest and behalf this suit is brought, as set forth in the above 
allégation of the bill, are citizens of this state. Jurisdiçtion in fédéral 
courts, whère no fédéral question is raised, will nevei^ be présumed, 
but' must be clearly êhçiwn. If the suit i s brought in the interest of 
others, théir names and résidences should be alleged, so that there may 
be.no question that résident inlerested parties may not by collusion 
secufe jurisdiçtion by nonrèsident représentation. 

[2] Défendants'' counsel go farther, and insist that warit of dîversity 
df àitizenship is affirmatively shown, by reason of the fact that the 
suit is brought on behalf of the Iron Company, an admitted West Vir- 
ginia corporation; that it shduld , theref ore be properly alignéd as a 
plaintiff, and, if so, divefsity of citizenship would be dèstroyed, a 
simple condition thefeby arising of a West Virginia corporation su- 
ing its West Virginia officers and stockholders. This contention is 
not tenablè in, this case. Street, iii his most excellent work on Féd- 
éral Equity Practice (section 562), disposes of it in this lànguage : 

"Inasmuch as thèse sults are always technically based on a right of action 
primarlly vested in the corporation itself, tt has been suggested thatj in the- 
ory, the corporation: ought a.lways to be treated as being in the same rlght 
with the afctual plaintiff stockholder. But this is untenable. The tï-ue îule is 
apparently found in the proposition that in a suit in equity, Instltutéd by â, 
stockholder la bis own name, but upon a right of action existing in his cor- 
poration, the . stockholder's corporation will be aligned with the défendants 
whenever the offlcers or persons cpntrolling the corporation are shown to be 
opposed to the object sought by the complalnlng stockholder, and when such 
opposition does not appear the stockholder's corporation will be aligned with 
the complalnant in the suit. In other words, it is not so much the actual 
interest in the fruits of the suit that détermines the alignmçnt of the par- 
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ties as it Is the position of the corporation as shown In the record" — citing 
Greenwood v. Freight Co., 105 V. S. 13, 26 L. Ed. 961 ; New Jersey Cent, B. 
Co. V. Mills, 113 U. S. 249, 5 Sup, Ct. 456, 28 L. Ed. 949 ; Groel v. United Elec- 
tric Co. (C. C.) 132 Fed. 252 ; Hutton v. Josepli Bancrof t & Sons Co. (C. C.) 
7T Fed. 481; and De Neuf ville v. N. Y., etc., B. Co., 81 Fed. 10, 26 C. C. A. 
806, but tUe last wlth criticism. 

Défendants' counsel further insist that plaintiffs' bills do not meet 
the requirements of rule 27 as construed by the Suprême Court in 
Wathen v. Jackson Oil Co., 235 U. S. 635, 35 Sup. Ct. 225, 59 L. Ed. 
395. Confining this objection solely to the vérification of the bills 
and the allégations thereof as to plaintiffs' efforts to sécure action by 
the corporation itself , I am inclined to hold this rule sufficiently com- 
plied with. Its requirement as regards their stock holdings I pro- 
pose to consider later on. 

[3] By the making of Joseph Coudon, of Maryland, individually, 
as "executor trustée" of George P. Whitaker, deceased, and as an 
ofHcer or director of the Whitaker Iron Company, a défendant to the 
amended bill, it is insisted equity rule 28 bas been violated, inasmuch 
as his (Coudon's) interest was known to plaintiffs when they filed the 
original bill, and Ross v. Carpenter, Fed. Cas. No. 12,072, is cited. 
This case, however, was construing rule 29 of the rules of 1842 (sub- 
sequently promulgated as No. 29 in the rules of 1866-1911) which 
provided that a bill was not amendable after replication filed, unless 
the plaintiff shows that "the matter of the proposed amendment is 
material, and could not with reasonable diligence bave been sooner 
introduced." This old rule has been entirely superseded by No. 19 
of the new rules, which leaves the allowance of amendment wholly to 
the discrétion of the court. I would not be inclined to sustain a dis- 
missal on this ground alone. 

It is contended further, in this particular, that in making Coudon 
a party plaintiffs ask of the court that for which there is no law, as 
he does not réside in this district, does not appear to be within it, and 
there is no provision by which he can be summoned tO appear and 
make défense. This contention is soùnd, but subject to this modifica- 
tion : That while he may not appear to be in the district, yet it does 
not follow that he may not be foUnd in the district within the time 
that summons to appear is allowed to run before made returnable by 
the marshal to the clerk's office. Therefore, if I régarded Coudon as 
a necessary party, and the right to entertain the cause dépendent upon 
his being served, I would not be inclined to dismiss until process had 
been issued and returned "not found." 

[4, 5] Défendants further contend that, by setting up in the amend- 
ed bill as a cause of action the making of the deed by the Corrugat- 
ing Company to the Whitaker-Glessner Company, and asking its can- 
cellation : (a) They are making an essential change in the character 
and object of the original suit, thereby violating rules 19 and 34; and 
(b) they are seeking to assert a liability against thèse two corporation 
défendants alone, and not against ail of the rriaterial défendants to 
the original suit, in violation of rule 26. I think both of thèse con- 
tentions Sound. I do not think the remedy, however, would extend be- 
yond a refusai to consider such allégations and to grant relief because 
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thereof . So far as our American equity practice is concerned, some 
new and very interestirig q'uestions arise upOn défendants'' motion for 
further and better particuUrs, based upon rule 20, whiçh îs a new 
one, adopted from the Eoglishi ç)i)e (Order XIX, rule 7), and reads 
as f oUows : 

"A further and bejtter statement of the nature of the çlaim or défense, or 
furthei- and better partiçulars of any uiatter stàted in any pleading, may lu 
any case be ordered, npon sueh terms, as to costs and otherwise', as may be 
just." 

It is apparent at once that resort to this rule may very materia,lly 
aid a litigant in ascertaining what case he has to meet and prevent 
him from being taken by surprise at the trial. It may be invoked also 
for the purpose of tying down the party required to giye such state- 
ment to the act^al case h^ proposes to make, stripped of ail otherwise 
extraneous mattçrs inferable from the général character of his plead- 
ing. But the appeal to it hère is for a muçh broader putpose. The 
défendants substantially assert that plaintififs in thèse bills hâve made 
gênerai charges of fraud, while if they had stated in détail the ultimate 
facts, such facts would disclose : (a) That the Iron Company, in ac- 
quiring the Corrugating Company, employed two methods, one by 
having the plant conveyed, the other by having the stockholders sell 
and transfer to it their stock holdings, whereby it became the holder 
of the légal title to the physical plant and property of the Corrugating 
Company, and at the same time became the owner of ail of its capital 
stock, and for both paid qne considération, $250,000 in issues of its 
own stock; (b) that for a period of four years the two companies 
operated independently of each other, as they had donc before, and 
the earnings of the Corrugating Company were allowed to accumu- 
late ; (c) that when the Whitaker-Glessner Company was formed, in 
1904, the Iron Company then spld to it ail this capital stock of the 
Corrugating, Company, and, to give such stock the value it was en- 
titled to, made reconveyance to the Corrugating Company of the 
plant for the same considération it had paid for it, and received from 
the Whitaker-Glessner Company, for this stock of the Corrugating 
Company, 16,760 shares, of the par value of $1,676,000, of the Whit- 
aker-Glessner Company's stocks of which stock, so received, the Iron 
Company distributed tO' its individual stockholders 15,000 shares^ pf 
which the estate of George P. Whitaker was entitled to and received 
1,500; that (d) under court proceedings, in Maryjand, where the 
"executor trustée" of this estate qualified and resided, a distribution 
in kind was ordered in 1912 of thèse 1,500 shares, and some other 
shares which the estate had received, whereby plaintiff Martha ,E. 
Whitaker, as executrix, received 282 shares, and the plaintiff, Ruth E. 
W^hitaker received 94 shares, thèse being the full distributive i sjiare 
each was entitled to; and, finally, (e) that in July, 1913, both thèse 
plaintiffs sold thèse shares, so allotted to them, by written cojitract, 
to Louis Gutman and others. 

To support thèse assertions, they tender thè verified minutes and 
financial statements of thèse companies and a copy of the sale con- 
tract, of which two originals were executed and each side may be 
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presunied to possess one, to the filing of ail which the plaintifïs object 
and move to strike out. Is the scope of this equity rule 20 broad 
enough to permit défendants to bring in the ultimate facts in this way, 
and seek a speedy dismissal of the suit as a vexations one, or must 
they set up thèse matters in an answer, and await the delay of a regu- 
lar hearing? So far as I can discover, no décisive construction of 
the full scope of this rule has been as yet rendered by the courts of 
this country. Adopted, as it has been, from the English rules, the 
construction given by the courts of that country must be considered 
as strongly persuasive. The eighth édition of the old standard English 
work, Daniell's Chancery Practice (volume 1, at pages 328, 329), 
discusses the matter, cites authorities, and strongly intimâtes that 
the scope of the rule may be as broad as hère contended for, always, 
however, subject to the discrétion of the court as to whether particu- 
lars shall précède discovery, or discpvery précède particulars. 

It vi^ould seem' that such a conclusion is just and right ; that while 
such a broad scope to the rule, in most cases, is not required and 
should not be allowed, yet in some exceptional ones it should be, in 
order that injury may not be donc and justice may be promoted. I 
am constrained to believe this case to be such exceptional one, for 
thèse reasons : 

First — It is to be borne in mind that this is alleged to be a stock- 
holder's suit. The law is well settled, by a vast number of décisions, 
that such suit can be brought for only a iew purposes ; that the griev- 
ance must be clearly shown to be real and not simulated, calculated to 
cause irrreparable injury, and that every means of redress within the 
corporation itself has been exhausted, or clearly shown to be unneces- 
sary and futile by reason of hostile control. In the absence of actual 
fraud, or a breach of trust or duty, courts of equity will never enter- 
tain thèse bills for the purpose of questioning the wisdom or lack of 
wisdom of sales and transfers of corporate property regularly author- 
ized by the company's stockholders and consummated by its directors, 
at the instance of minority stockholders asserting that better sales 
could be secured or that better business policy dictated such sales 
should not be made. In ail thèse cases, as said by Mr. Justice Wayne, 
in the leading case of Dodge v. Woolsey, 18 Hovir. 331, 15 L. Ed. 401 : 

"It is obvious, from this rule, that the circumstanees of each case must dé- 
termine the jurisdlction ofl a court of equity to give the relief sought" — ap- 
proved in Hawes v. Oakland, 104 V. S. 450, 26 L. Ed. 827. 

When it is considered what injury may, in many instances, be done 
to the réputation of a going and solvent corporation by reason of hav- 
ing its management assailed by vexations suits of this character at 
the instance of minority stockholders, it seems to me to inevitably 
follow that, before entertaining such a bill, a chancellor should care- 
fully and cautiously investigate the circumstanees, and that this rule 
20 may be beneficently given its broadest scope to enable him tO: 
promptly do so. 

[6] Second — In this case the bills clearly disdose that the plaintifïs 
had no individual right to représentation and to participate as stock- 
holders in the corporation at the time the acts complained of were 
238 F,— 63 
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çônsummated. It îs admitted that whatever înterest they had at that 
tihie was sdlély as heirs and distributees of George P. Whitaker, 
whose will vested ail such înterest in a trustée fully vested with power 
to represent such înterest. No other stockholder, at the time the 
transfers were madè, or for that matter since, has joined them in their 
complaint or sîgnifîed any dissatîsfaction over the actions taken. It 
is also clearly apparent from thèse bills that thèse plaintifïs profess to 
hâve no definite knowledge of the practical efifects of the transfers 
çoiîiplained of, or of the amounts that they charge the managing ofifi- 
cers to hâve fraudulently realized therefrom. In fact, they are careful 
to make ail thèse charges of fraudulent misapplication ànd misappro- 
priation upon informatîoii and belifef only, and they pray very specif- 
ically for discovery from the parties themselves, to the extent of ask- 

ing: 

"3^hat sald desigriated défendants, and the légal représentatives thereof, be 
required to set fortli ft complète Ust and description of every date, book, ac- 
count, record, and writlng, of whatsoever nature relatlng to or connected wlth 
the aforesaW matters, or ftny of them, whlch now are or ever were in their 
possession or confrol, or state where same can be found, if removed there- 
froni, and deposit the same in the oflice of the elérk o£ this court for inspec- 
tion." 

Now that the défendants bave substantially complied with this 
prayer, I am not înclined either to rejeçt or refuse to consider thèse 
records at the instance of thèse plaîntiffs so asking their produc- 
tion ; and in this condition of things I am constrained to believe that 
only a very few facts drawn from thèse records will be necessary to 
show that plaintifïs' charges are groundless and they hâve no stand- 
ing in equity. The bill charges that the Iron Company bought the 
Corrugating, Company on September 17, 1900, for $250,000, and that 
on Janiiary 21, 1904, some three years arid four months thereafter, 
thé Iron Company "conveyed its West Virginia properties to the for- 
mer cpmpany (Whitaker-Giessner) fora considération of 16,760 shares 
of the iattter's capital stock, par value $1,676,000." Thèse records 
show the fact to be that the Iroii Company sold to the Whitaker- 
Giessner Company the capital stock of the Corrugating Company 
alone fpr this price of 16,760 sharès, par value $1,676,000, and that 15,- 
000 of thé se shares were distributed in kind to Geo. P. Whitaker's es- 
tatè, froin which plaintiflf Mart'hà'E. Whitaker, executrix, rec«ived 282 
shares, and plaintifï Ruth E. \Vhitaker 94 shares. The contract filed 
shows that they hâve sold thèse shares to Gutman and his associâtes 
for $115 per share. . Taking the facts admitted by the bill, and sup- 
plément them with the feW àbôVe stated fromi thèse supplied records, 
it is apparent that thèse offîcers, directors, and controlling stockhold- 
ers, so bitterly charged with ffaud, mismanagemenf, and corruption, 
iii fact securëd by purchase for thèit-' corporation, charged to hâve 
been défràuded in thé prérnises,' the .Corrugating Company for $250,- 
000, and îri less than three yeats' ànd a half thereafter sold it for more 
than ^ix times the price given.for it, taking in payment stock at par 
which în ïâct was worth and was actuàlly sold by thèse plaintifïs at an 
advance of $15 on the' $100 par value. This purchase and sale of the 
Corrugating Company, it is to be borne in mind, was consummated 
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more than a décade ago, when there were no unusual business condi- 
tions, such as now exist, to advance priées for such properties. Com- 
ment is hardly necessary. It is reasonable to infer, I think, that a good 
majiy corporation stockholders in this country would be really delighted 
to be "defrauded" in this way. 

Third — It is well settled that any minority stockholder seeking re- 
dress must act promptly. Lâches in such matters should always put 
a chancelier upon guard, and cause him to niore carefully ascertain 
the circumstances and facts before assuming jurisdiction in the prem- 
ises. Hère more than 16 years hâve elapsed since the purchase was 
made of the Corrugating Company, more than 12 since the "back- 
dated reconveyance" and the sale to the Whitaker-Glessner Company 
was made, and more than 2 years elapsed, after plaintiffs sold their 
stock, before they instituted this suit. 

[7] In the mémorandum opinion heretofore filed, I expressed doubt 
as to whether plaintiffs are entitled to be considered stockholders of the 
Whitaker Iron Company. ,1 then held that the détermination of that 
question must dépend largely upon the terms of George P. Whitaker's 
will, which was not before me, and upon whether or not plaintiffs held, 
by any other independent title, shares of stock in the Iron Company. 
For this reason, I required the supplemental bill or statement to be 
filed by plaintiffs touching thèse two points. This supplément dis- 
closes that plaintiffs hold no .stock other than as distributees of George 
P. Whitaker's estate, which they claim has devolved by law upon them. 
Whether this is so or not must dépend upon the construction to be 
given the Whitaker will. An authenticated copy of it is not yet filed 
in the cause, but what purports to be an unauthenticated copy of it is 
presented by plaintiffs, which seems to be conceded by défendants to 
be a true copy. From it, it is clear that testator first directed bis stock 
in the Iron Company, and other personalty to be held in trust for 
the benefit of his widow and upon her death to go into his resid- 
uary estate, which residuary estate was to be divided equally between 
his five children, but advancements made to and debts owing from 
thèse children were to be ascertained from his books and accounted 
for by each in the distribution. He then adds : 

"My sons Henry C. Whitaker and Cecll N. Whitaker belng dead, the share 
of Henry C. I hereby direct to he pald and distributed to his children, Carrle 
Whitaker and George P. Whitaker, Jr., share and share alike." 

Plaintiffs take only through Carrie Whitaker and George P. Whit- 
aker, Jr., and then take only such sum of the whole residuary estate, 
now in the hands of the Maryland executor and not yet finally set- 
tled, as shall remain after the estate has been settled, this stock and 
other personalty has been rçduced to monéy, and the amounts, if any, 
that Henry C. Whitaker may bave owed his father, the testator, are 
charged and accounted for. I cannot see, from the terms of this will, 
the slightest ground for assuming that any shares of the Iron Com- 
pany's stock, in kind, bave, or can devolve by law upon plaintiffs, un- 
lessi by agreement between them and the executor of the estate, they 
are transfetred to and accepted by them in lieu of the money the will 
gives thèmes- 'Thèse plaintiffs, not having been .stockholders 3t any 
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tÏTie in the Iron Company, and none of its stock havîng devolved on 
them by law, they had no right "to put the wheels of justice in motion 
and to proceed to the final détermination of a cause upon the plead- 
ing and évidence" (Raiiroad Co. v. Adams, 180 U. S. 28, 34, 21 Sup. 
Ct. 251, 45 L. Ed. 410), show "no standing in a court of equity, no 
right in himself [themselves] to prosecute this suit," and the cause must 
therefore be dismissed, not alone on jurisdictional grounds, but finally 
for want of equity, under authority of Hawes v. Oakland, 104 U. S. 
450, 462, 26 L. Ed. 827, Huntington v. Palmer, 104 U. S. 482, 26 L. 
Ed. 833, Quincy v. Steel Co., 120 U. S. 241, 7 Sup. Ct. 520, 30 L. Ed. 
624, Illinois Cent. R. Co. v. Adams, 180 U. S. 28, 34, 21 Sup. Ct. 251, 
45 L. Ed. 410, and Venner v. Great Northern Ry., 209 U. S. 24, 34. 
28 Sup. Ct. 328, 52 L. Ed. 666. 

The Suprême Court, within the last two weeks in Christopher L. 
Williams, as Receiver, v. John P. Cobb, 242 U, S. 307, 37 Sup. Ct. 
115, 61 1,. Ed. — , says: 

"At common law • • • an exécuter has full power, wlthout any spé- 
cial provision of the will that he Is adinlnistering or order of court, to se» 
or dispose of the Personal assets of the estate, and thereby to pass good tltle 
to them. Munteith v. Rahn, 14 Wls. 210; In re Gay, 5 Mass. 419; I>eltch ▼. 
Wells, 48 N. Y. 585; l'erry on Trusts, §§ 225, 800. A sale by an executor, 
even to himself, is not vold, but only voldable at the option of Interested per- 
sons. Grlm's Appeal, 105 Pa. St. 375; Tate v. Dalton, 41 N. C. 562. And if, 
at'ter such purchase from himself, an exécuter sells to another, the purcbaser 
l'rom him acqulres a good tltle. Uannon v. Jenkins, 16 N. C. 426." 

We have, in West Virginia, no statute changing this common-law 
rule. It is in full force with us. It is clear, therefore, that the title 
to George P. Whitaker's stock in the Iron Company vested and remains 
in Coudon. his executor. 
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In re GIRnALÏAR INVESTMENT & HOME BLDG. CO. 

(District Court, S. D. Califomla, S. D. January 11, 1917.) 

1. Bankhuptcy i©=»282 — Unpaid Stock Subsckiptions — Suit in Equitt. 

Where a corporation became bankrupt although stock subscrlptions to 
a considérable amoiint were unpaid, the trustée in bankruptcy may 
ninintain a représentative suit In equity agiUnst the subscribers, who 
numbpred about 3,000, ninny of wbom were insolvent; It appearing that a 
collection of the subscrlptions froin the solvent stockholders was neces- 
sary to discharge the cori>orate liabilities. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. $ 426; Pec. 
Dig. ®=>282.] 

2. CONSTITDTIONAL LaW ®=»70(1) I'ROVINCK OF JUDICIABT. 

It is the province of the juUlciary to déclare the law as It Is, and not 
as the court deems it. 

[Ed. Note.— For other cases, see Constitutional Law, Cent Dig. U 129, 
132, 137; Dec. Dig. <Ê=»70(1).J 

3. Bankkuptct <©=>29ii(l) — Tkustees — RroiiTs op — Plenaey Suit. 

Bankr. Aet July 1, 1898. c. 541, § 2, cl. 7, 30 Stat. 545 (Comp. St. 1913, 
{ 9586), déclares Ihat courts of bankruptcy shall have Jurlsdiction to cause 

£=»Far olber casu ■«• aum» topic & KBY-NUMUKB lu ail Key-Numb«rad Dlgests & Iail«x«s 
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the estâtes of bankrupts to be collected, reduced to money, and dlstrlbuted, 
and détermine eontroversies in relation thereto, except as otherwise pro- 
vided, while section 2?,b (Comp. St. 1913, § 9607) déclares that sults by the 
trustée shall only be brought or prosecuted in the courts where the bank- 
rupt whose estate Is beiug admlnlstered by such trustée mlght hâve 
brought or Instituted them if proceedings in bankruptcy had net been 
instituted. A corporation became a bankrupt, although subscriptlons to 
its capital stock were unpald. Many of the subscribers were' nonresldents, 
and the trustée in liankr\iptcy sought to sue the subscribers generally by 
a plenary suit in the District Court of the corporatlon's résidence, where 
the bankruptcy occurred. Helâ that, as the trustée could sue only where 
the bankrupt could sue, the District Court was without jurisdictlon ; for, 
while the bankrupt could not hâve malntalned a suit in equity, it could 
bave malntalned ac'tlons at law for the sanie relief in courts havlng juris- 
diction over the défendants. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 411; Dec. 
Dig. <S=329:!(1).J 
4. Bankbuptcy i®=>293(l) — Courts — JuKiaDicTiON — Denial. 

In View of the limited jurisdictlon of fédéral District Courts under the 
Bankruptcy Act, jurisdictlon to entertain a suit in the nature of a ple- 
nary suit must be denied, unless shown to exist. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dlg. § 411 ; Dec. 
Dlg. <S:^293(1).] 

In Equity. Suit by S. F. Kelley, trustée of the Gibraltar Invest- 
ment & Home Building Company, a corporation, bankrupt, against 
Fredericka Aarons and about 3,000 other défendants. Motion of 
Thomas Gill to dismiss on the ground of want of jurisdiction sus- 
tained, and other motions held in abeyance to permit review. 

William B. Ogden and Ralph E. Esteb, both of Los Angeles, Cal, 
for plaintiiï. 
A. E. Abrahams, of Los Angeles, Cal., for défendant Gill. 

BLEDSOE, District Judge. A pétition was filed in this court in 
the bankruptcy proceeding above referred to, setting forth that the 
above-named bankrupt was a corporation organized under the laws 
of the state of California, with a capital stock of $2,000,000, divided 
into 20,000,000 shares of the par value of 10 cents each ; that f rom 
the claims on file it would be necessary to raise the sum of about 
$150,000 in order that ail of the indebtedness of the said bankrupt 
and the cost of administration might be paid, and that the only prop- 
erty in the estate other than the unpaid subscriptions to capital stock 
consisted of an interest in a conditional sale contract of problematical 
value ; that over $4,000,000 of the capital stock of the corporation 
had been subscribed for and purchased, but a part only of that agreed 
to be purchased had been paid for, and that there remained unpaid 
on said purchase price and long past due, according to the terms of 
the contracts to purchase, about the sum of $480,971.23; that a 
large majority of the said subscribers and purchasers of said stock 
are insolvent, and a great many others are nonresldents of the state 
of California; and that it would require the collection of the full 
amount remaining due on stock from solvent résident parties in order 
that sufficient money might be realized theref rom ta satisfy the claim 

^ïsFor other case» see same topic & KEV-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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of creditors and pay the cost of administration. Wherefore it was 
asserted that it was absolutely necessary that payment be ordered of 
ail unpaid subscriptions. 

Pursuant to such pétition, an order was made, in accordance with 
the usual practice obtaining, for the payment to the trustée of the 
unpaid balances due f rom the varions subscribers to capital stock, and, 
in the event of failure to pay such balances, the trustée was authorized 
and directed "to institute a suit in equity" to enforce the collection 
thereof, etc. 

Such suit has been commenced in this court against the stockholders 
referred to, approximating 3,000 in number, in equity, and motions 
hâve been made to dismiss the bill of complaint upon varions grounds, 
only one of which, however, will be adverted to at any length herein. 

[1] Despite the able and insistent arguments of counsel for de- 
fendants, I am persuaded that the suit is properly brought on the 
equity side of the court. The fact that it is a proceeding tô enforce 
the collection of a trust fund, and also because of the great number 
of défendants and the fact that only such an amount as will be nec- 
essary to pay the debts and expenses of administration of the bank- 
rupt corporation can, in any event, be collected f rom the solvent stock- 
holders, makes it necessary that one suit in equity should be prose- 
cuted in order that, by an équitable collection and distribution of the 
assets such as is possible only in a court of equity, complète relief 
may be had and complète justice may be done in the premises. See 
Sawyer v. Hoag, 17 Wall. 610, 21 L. Ed. 731 ; Patterson v. Lynde, 
106 U. S. 519, ISup. Ct. 432, 27 L. Ed. 265; Sanger v. Upton, 91 U. 
S. 56, 23 E. Ed. 220. 

[2] The question of the jurisdiction of this court, however, to en- 
tertain the suit at ail, has given me the greatest concem. Individ- 
ually, for reasons of economy, efficiency, and convenience, adverted 
to in Re Baudotiine, 101 Fed. 576, p. 577, 41 C. C. A. 318, I hâve 
f elt that the law ought to be such that this court should be vested 
with jurisdiction of such a suit as this. However, it is the province 
of this court to déclare, not what the law ought to be, but what it 
is, as it is laid down by législative and judicial authority. As concerns 
a judge, at least, neither learning nor lapse of time has sufficed to weak- 
en Aristotîe's benign admonition : 

"To seek to be wiser tàan the lavvs is the very thing which is by good laws 
forbidden." 

[3] Complainant, in support of the claim that this court has juris- 
diction, cites In re Crystal Springs Co. (D. C.) 96 Eed. 945; Skillin 
V. Magnus (D. C.) 162 Fed. 689; In re Baudouine, supra; Murphy 
v. Floffman Co., 211 U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. 327; and 
7 Corpus Juris, 9, 255. It will be noticed that each one of thèse cases 
was decided previously to the comprehensive and controlling décision 
of the United States Suprême Court in Bardes v. Hawarden Bank, 
178 U. S. 524, 20 Sup. Ct. 1000, 44 E. Ed. 1175, except Skillin v. 
Magnus, supra, in which Judge Hough of the District Court ex- 
pressly stated that he was required to follow the ruling of the Cir- 
cuit Court of Appeals in the Baudouine Case. The Bardes Case holds 
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substantially that clause 7 of section 2 of the Bankruptcy Act is lim- 
itée! in its effect by the controlling language of section 23b, and that, 
differentiated in that respect from the Bankruptcy Act of March 
2, 1867, c. 176, 14 Stat. 517, except with the consent of a proposed 
défendant, a court of the United States has no jurisdiction to enter- 
tain a plenary suit prosecuted by the trustée, save in those instances 
where the bankrupt itself might hâve brought such suit in such court, 
if proceedings in bankruptcy had not been instituted. Complainant's 
counsel meet this situation by asserting that this is a suit brought 
on the equity side of the court, and therefore was not the sort or 
kind of a suit which the bankrupt itself could hâve brought as for a 
recovery of thèse unpaid subscriptions. In other words, the bank- 
rupt would hâve been limited to a suit at law as against such indi- 
vidual delinquent subscribers, and for that reason jurisdiction of 
this suit in equity is not denied to the courts of the United States 
under section 23b, but is expressly conferred on those courts throUgh 
the rnedium, and because of the comprehensive language of clause 7 
of section 2 of the Bankruptcy Act. 

I confess that at first blush I was attracted by this suggestion, but 
upon more mature considération I am persuaded that it wiUnot bear 
analysis. The idea seems to haye been engendered in the language 
of the court in the Crystal Springs Case, supra, where it was said : 

"Some suggestions hâve been made as to where sults should be brought on 
f allure to comply with the call. Aecording to Patterson v. Lynde, 106 V. S. 
519 [1 Sup. et. 432, 27 L. Ed. 265], there should be one suit in equity for ad- 
justment of the whole matter as to ail within the jurisdiction. This is not 
such a suit as the bankrupt could hâve brought. Scovill v. Thay^r, 105 U. S. 
143 [26 L. Ed. 968]. Therefore it is not within sections 23a and 23b of the 
Bankrupt Act, limiting actions by the trustée to where the bankrupt could 
sue." ' 

Scovill v. Thayer does not, however, go to the extent claimed for it 
in the contention made. It was decided in that case, not that a suit in 
equity was a suit which the bankrupt could not bring, but that, because 
of the fact that there was an agreement between the bankrupt cor- 
poration and its stockholders that there çhould be no liability as against 
the stockholders and in favor of the corporation as for unpaid sub- 
scriptions, in that particular instance, Lt would hâve been impossible 
for the bankrupt itself to hâve brought suit against the stockholders 
as for any such unpaid subscription. Such a situation does not exist 
in the présent case. On the contrary, as I read the language of the 
complaint, and taking, as I conceive I may, judicial notice of the con- 
tents of the pétition upon which the order to sue was based, there were 
positive agreements entered into by each of the stockholders in the 
case at bar with the corporation that the balances of the unpaid sub- 
scriptions should be paid at specified dates. Scovill v. Thayer, then, 
upon the facts, is not similar to, or authority for the proposition as- 
serted in, this case. 

In addition, in the Bardes Case the point was sought to be made (178 
U. S. 537, 20 Sup. Ct. 1000, 44 L. Ed. 1175) that the fédéral court had 
jurisdiction there because, it being a suit to set aside a conveyance 
made in fraud of his creditors by the bankrupt, the bankrupt himselî 
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could not have brought such a suit to set aside hîs conveyance volun- 
tarflymade, and that, in conséquence, in virtue of the language of sec- 
tion 23b, the trustée was authorized to bring the suit in the fédéral 
court. In answer to this contention and in déniai of the jurisdiction of 
the fédéral court, the Suprême Court said : 

"But the clause concems the jurisdiction only, and not the merlts, of a 
case; the forum in whlch a case may be tried, and not the way in whictu it 
must be decidefl; the rlght to décide the case, and not the principles whlch 
must govem the décision. The banknipt hiinself could have brought a suit 
to recover property, which he clalmed as his own, against one asserting an 
adverse tltle in it; and the incapacity pf the bankrupt to set aslde his own 
fraudulent conveyance is a matter afCecting the merlts of such an action, and 
not the Jurisdiction of the court to entertaln and détermine It." 

So in this case. While it may be true that the bankrupt corporation 
could not have sued in equity as for the recovery of thèse unpaid bal- 
ances, it could, admittedly, and if bankruptcy had not intervened it 
probably would, have sued at law to eiïect their recovery. The mère 
form in which this action is cast, assuming such forra to have been 
either permissive or obligatory, is not, in my judgment, under the limi- 
tations prescribed in the Bardes Case, determinative of the jurisdiction 
of this court. The statute says that the trustée shall sue only "where 
the bankrupt * * * might have" sued had no bankruptcy proceed- 
ings been instituted. There is no implication to be drawn from this 
language that the trustée, if he sues in equity, may sue in a différent 
court than the bankrupt, who could have sued only at law, might have 
employed. Under the inhibition of the statute, jurisdiction is deter- 
mined by a considération of the question as to the court where the 
bankrupt might have sued, not as to the form of action in which the 
bankrupt might have clothed its suit. So, paraphrasing the language 
of the court in the Bardes Case, just quoted, the clause is determina- 
tive of "the forum in which a cause may be tried," and not the form of 
action in which it might be brought. 

I cOnclude therefore that the bankrupt, having no right to bring 
such a suit as this in this court, in any form of action, the jurisdiction- 
al essentials of this court not existing, the trustée is not authorized to 
bring the suit in this court merely because he clothes his action in a 
form not open to the bankrupt itself. The reasoning of the Bardes 
Case is to the effect that Congress intended, ex industria, to limit the 
jurisdiction of this court to controversies strictly and properly part 
of the proceedings in bankruptcy, and to deny jurisdiction, except upon 
consent, in independent suits. Mueller v. Nugent, 184 U. S. 1, 16, 22 
Sup. Ct. 269, 46 Iv. Ed. 405. This intention of Congress, all-control- 
ling in the premises, must not be laid out of considération. 

In re Newfoundland Syndicale (D. C.) 196 Fed. 443, cited in Corpus 
Juris, siipra, and relied upon by the complainant herein as supportîng 
the claim of jurisdiction of this court, expressly holds, as I read the 
case, that though the bankruptcy court would have complète jurisdic- 
tion to considér and detefinine with respect to the necessity for a call 
upon thé stockholders for their unpaid subscriptions in aid of a liquida- 
tion of the debts of the bankrupt corporation, yet (page 447) "the en- 
forcement of said assessment against the stockholders alleged to be lia- 
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ble thereto, however, îs plenary in its nature, and, except with their 
consent, cannot be made in the bankruptcy court. Section 23b, Bank- 
ruptcy Act. In the suit to collect such assessment, the défendant is 
entitled to make ail défenses that relate to him in his individual as 
distinguished from his corporate capacity, such as that he is not a 
stockholder, or that he has fully paid for the stock taken." This state- 
ment seems to be supported by cases cited, and is in consonance with 
my own view that the proceeding as against the individual stockholder 
upon his refusai to pay his delinquent subscription is not a mère pro- 
ceeding in bankruptcy for the collection of the assets of the estate, but 
a suit plenary in its nature and subject to ail the limitations expressed 
in section 23b of the Bankruptcy Act. Thèse conclusions seem to find 
support in some of the text-books, viz. Collier on Bankruptcy, p. 489 ; 
Remington on Bankruptcy, § 1694, and also section 977. See also 
Clevenger v. Moore, 71 N. J. Law, 148, 58 Atl. 88, p. 89, where the 
précise point seems to hâve been passed upon adversely to complain- 
ant's contention herein by the Suprême Court of New Jersey. 

[4] Upon the whole case, it may be said that I am not entirely free 
from doubt as to the question of the jurisdiction of this court. Aside 
from the reasons given and the authorities cited hereinabove, in the 
présence of such a doubt, and owing to the limited jurisdiction of this 
court, I should feel ordinarily that, unless its jurisdiction were shown 
to exist," jurisdiction should be denied. It occurs to me as not im- 
proper, however, to give the complainant in such case the benefit of 
such doubt in substantial fashion. The question of jurisdiction can be 
determined in advance of a long and perhaps expensive trial on the 
merits. By taking up merely one record, upon one motion, by an 
abbreviated record, economy both of time and of expense can be effect- 
ed. Imbued with this thought, the court will therefore grant the mo- 
tion to dismiss as against the complainant and in favor of one of the 
défendants herein and withhold a ruling upon the other motions, say, 
60 days. If within that time appropriate means are taken to obtain a 
review of this order, a further stay will be granted until the question 
has been determined on appeal. If, however, at the end of such period 
no steps bave been taken to seek such review, or within that period 
complainant signifies an intention not to appeal from the order now 
made, an appropriate order will then be entered granting each and ail 
of the motions to dismiss. 

The motion of Thomas Gill, one of the défendants, to dismiss, is 
granted, upon the sole ground that this court is without jurisdiction to 
entertain the suit. A ruling upon ail other motions made by other de- 
fendants, upon varions grounds enumerated, will be held in abeyance 
for 60 days pursuant to the suggestion hereinabove made. 
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UNITED STATES v. JOHN A. HEITZ, Inc. 

(District Court, E. D. Pennsylvania. January 24, 1917.) 

No. 4266. 

1. CtrsToits Dtjties <©=381 — Actions — ;Fbaud. 

Notwithst anding the provisions of Act June 22, 1874, c. 391, 18 Stat. 186, 
and Act Oct. 3, 1913, c. 1^ J 3, 38 Stat. l&l, that the liquidation of the 
anaount of customs duties shall be final and concluslve, the United States 
can malntaln an action to recover such duties where it bas been defraud- 
ed of the amount actually due. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dig. § 197 ; Dec. 
Dlg. <©=>81.] 

2. Px-EADiNa <S=>218(1) — ^Affidàvit of Défense — Tbial Questions. 

Under Practlce Act Pa. 1915 (P. L. 486) § 20, where the questions sought 
to be raisèd on hearing on affldavlt Of défense may be ralsed as trial 
questions, It is better: practlce to do so to avold appeals from Interlocutory 
judgments. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dlg. §§ 549-551, 555, 
556,564; Dec. Dlg..<S=>2i8(l):] 

At Law, Action by the. United States of America against John A. 
Heitz, Incorpora ted. Upon hearing on affidavit of défense. Affidavit 
overruled in part and sustained in part. . 

Francis Fisher Kane, U. S^ Atty., of Philadelphia, Fa. 
Gonlèn, Brinton & Acker, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge^ The, questions now raised were set 
down for hearing under section 20 of the Pennsylvania Practice Act of 
May 14, 1915 (P. L. 486). They are demurrer questions.: A statement 
of the gênerai scope and scheme of the customs laws and régulations, 
with the practice thereunder, is necessary, or at least helpful, to an 
understanding of what the questions are and how they arise. Goods 
brought into the country are madé subject to the payment of duties or 
customs taxes. The fact of entry brings in the thought of the person 
who brings the goods and the goods brought— the person and the res. 
There is a personification of the res, and a liabilityfor the payment of 
the tax is imposed upon the rem and also upon the person. The amount 
to be paid must be determined, and to fax it requires the classification 
of the things imported, or a valuation of them, and sometimes both. 
The customs laws artd régulations afïord his day in court to the person 
liable for the tax, and name a day wheh the amount fixed becomes a 
finality. They provide also for the prévention (so far as possible) of 
évasions of the tax and through seizure of the rem, and forfeitures, 
fines, and imprisonment of the person for attempted or successful éva- 
sions. The scheme, in its broad outlines, is to hâve the payment to be 
made liquidated by an ofïïcial. His action is based upon, or partly 
Dased upon, information supplied or confirmed by the person making 
the entry. If the sum to be paid as liquidated is acceptable to the im- 
porter, nothing more is required. If the liquidation is contested, pro- 
vision is made for the adjustment of the dispute. Provision is likewise 
made for the finality of décision reached. 

€=3For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digests & Indexe* 
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The Act of Congress of June 22, 1874 (c. 391, 18 Stat. 186), pro- 
vides for cases in which the goods hâve been passed into the commerce 
of the country under a classification which admits them free of duty 
or so passed after an iindisputed liquidation of the sum to be paid and 
its payment. 

The Act of October 3, 1913 (c. 16, § 3, 38 Stat. 181), provides for 
both cases of accepted and disputed assessments of the tax. 

[1] It would not, of course, be asserted that the adjudication of the 
amount of the tax to be paid, which thèse statutes déclare to be final 
and conclusive, could be opened and a reliquidation had of the payment 
to be made. The only question open, therefore, is whether the instant 
case is within thèse acts. 

Counsel for the United States start with the proposition that the cus- 
toms laws déclare what duty (subject, of course, to the ascertainment 
of the amount in any given case of entry) is to be paid, and lay the 
obligation of payment upon the person bringing in the goods. United 
States V. Cobb (C. C.) 11 Fed. 78.. Their next proposition is that this 
obligation of payment continues until met, and is not released or super- 
seded by the added remédies conferred of fines, penalties, and forfei- 
tures. Meredith v. United States, 38 U. S. (13 Pet.) 486, 10 L. Ed. 258. 
The final proposition (which embraces others not necessary to formu- 
late) is that in case of a liquidation, which is the fruit of ffaud, there 
may be a reliquidation and the payment of the proper tax enforced, 
notwithstanding the above quoted provisions of the statutes. This is 
based in part upon the fact that the act of 1874 in terms excepts frauds, 
and the assertion thât the act of 1913 does not embrace fraudulent ad- 
judications. The conclusion is that the United States has a good cause 
of action to recover the sum of which it has been defrauded. 

The déniai is, in turn, based upon the proposition that the whole ob- 
ligation is to make payment of the liquidated sum, and that the claim 
of the United States rests (if it has any basis) upon the sum rehqui- 
dated ; and as Congress has made no provision for such reliquidation, 
but, on the contrary, has declared the liquidation as made to be final 
and conclusive, there is no one authorized to make a reliquidation, and, 
in conséquence, no basis for the claim set forth in the statement. 
United States v. Sherman, 237 U. S. 146, 35 Sup. Ct. 520, 59 L. Ed. 
883, is relied upon, or rather certain phrases in the opinion accompany- 
ing the ruling there made are relied upon to support the position taken. 
It is well to remind ourselves of the oft-stated caution that the lan- 
guage of every opinion must be read in the light of the f acts and ruling 
in the case disposed of in order to a correct understanding of the ex- 
pressions used. What, then, were the rulings made in the cited case, 
and what were the facts upon which the rulings were based? The 
latter appear in the rulings. The rulings were three: 

(1) A reliquidation of the amount of duties to be paid on imported 
merchandise, made more than a year after a regular entry and made 
without protest or averment of fraud, is not conclusive upon the im- 
porter, and its validity may be attacked by him in an action against 
him, and he is not restricted to the remedy provided by the Customs 
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Administrative Acts of protest, payment of duties, reliquidation, and 
appeal. 

(2) In a suit by tlie United States against an importer, a statement 
of claim which is based solely upon the fact of a reliquidation, made 
after the year and made without protest and without averment of 
fraud, does not disclose a good cause of action. 

(3) In such a suit, a statement which merely avers that the collector 
had found fraud and made a reliquidation, without averring fraud as 
a fact or averring facts which themselves showed fraud, does not set 
forth a good cause of action. 

After getting the clear light shed by the opinion in this case upon the 
propositions involved in thèse rulings, they now seem to be self-evident. 
It is just as évident that the case itself , nor anything in the opinion, is 
authority, nor could be authority for the contrary doctrine that an im- 
porter was released of his obligation to pay customs duties properly 
payable by fraudulently procuring them to be admitted, as if properly 
not subject to duties. 

It is as dear that this case recognizes a right of action in the govern- 
ment, as that it dénies power in the collector or other officiai to adjudi- 
cate the case by finding fraud. determining what is owing and enforc- 
ing payment so that the adjudication concludes the défendant and de- 
prives him of ail right to contest the findings. 

An action will lie for duties which through fraud hâve not been paid, 
United States v. National Fibre Co. (D. C.) 133 Fed. 596. The case 
of United States v. Fédéral Sugar Co. (D. C.) 211 Fed. 1016 (relied 
upon by défendant), is itself an authority to sustain an action. It 
illustrâtes the distinction between an action based upon fraud averred 
as a fact and based upon the findings and décisions of the collector. 
This is nothing else than the distinction between an averment of fraud 
in fact and an averment that some one had said there was fraud. 

The conclusion indicated disposes of the only question which goes to 
the vitals of the case. There are some which go only to the formalities 
of the statement of claim. As counsel for the United States hâve inti- 
mated a wish to avoid ail such questions by amending the statement, 
we will not pass upon them until after such amendments are made as 
counsel désire to make, leave to make which is allowed. Formai dis- 
position of the questions raised by the affidavit of défense can then be 
made either by its withdrawal by défendant or by order of the court. 

[2] One further observation is made bearing upon the practice un- 
der the Practice Act. The thought behind section 20 is that questions 
of law which arise on the face of the statement of claim may be dis- 
posed of in limine. There are advantages and serions disadvantages 
in such a practice. Where the légal questions raised go to the whole 
cause of action and both parties, are content to rest the case and the 
défense upon the disposition made of them, there is an undoubted gain 
in disposing of them as demurrer questions. When, however, this is 
not the case, then there is, or at least may be, introduced ail the evils 
of the practice of appeals from interlocutory judgments from which 
the Pennsylvania. practice has happily been f ree, except in the f ew statu- 
tory exceptions to the gênerai rule of practice. When therefore the 
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questions sought to be raised as demurrer questions are questions 
which may be raised as trial questions, the better practice would seem 
to be to so rule them. The benefits of so doing are obvious in many 
cases ; not apparent in some and clearly not présent in others, but as 
a rule the advantages lie with the practice indicated. This practice we 
understand has the sanction of the approval of the Circuit Court of 
Appeals of the Third Circuit and will be foUowed until it is otherwise 
authoritatively ruled. 

After the plaintiflf has had an opportunity to amend the statement of 
claim, either side may move a formai disposition of the questions now 
raised. 



JOHN VITTUCI CO. v. CANADIAN PAC. RT. CO. 

(District Court, W. D. Washington, N. D. January 26, 1917.) 

No. 3514. 

1. CARRIEE8 lS=»62 — CaBRIAGE OF GOODS CONTRACTS. 

A contract for tbe transportatlon o( commodltles may be oral. 
[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 195-206% ; Dec. 
Dig. ®=>62.] 

2. Evidence iS='407(2) — Parol Evidence — Cahbiage of Goods — "Bill of 

Lading" — Nature of. 

A "bill of lading" Is of tvpofold character, being a receipt and also a 
contract for the transportatlon of goods, whlch is not to be varied by 
paroi évidence. 

[Ed. Note. — For otber cases, see Evidence, Cent. Dig. § 1827 ; Dec. Dig. 
<©=»407(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Bill of Lading.] 

3. Carriers <S=369(2) — Carriage of Goods — Actions — ^Demubber^ — Bill of 

Lading. 

The complaint, which was predlcated upon an oral agreement for the 
transportatlon of goods by a common carrier, after aileging that the oral 
agreement was made, stated that défendant issued its receipt or blll of 
lading for the shlpment, which blll of lading was assigned to plaintifC by 
the shlpper. Held that, as a bill of lading, though a receipt, is also a 
wrltten contract for the carriage of goods, which cannot be varied by 
paroi, the complaint is subject to demurrer, being based on an oral con- 
tract, whlch it must be presumed was superseded by the bill of lading, in 
the absence of allégations to négative the presumption. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 228, 23214-234 ; 
Dec. Dlg. (®=569(2).] 

At Law. Action by the John Vittuci Company against the Cana- 
dian Pacific Railway Company. On demurrer to the complaint. De- 
murrer sustained. 

Aust & Terhune, of Seattle, Wash., for plaintiflf. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for défendant. 

NETERER, District Judge. [1] The plaintiff predicates his action 
upon an oral agreement for the transportatlon of commodities by the 

a=»I''ar otber canes aee same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexas 
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défendant, a common carrier. A demufrer has been filed to the com- 
plaint. I think the demurrer must be sustained. While it is stated on 
the face of the complaint that an oral agreement for the transporta- 
tion was made, it is likewise stated that the défendant issued "its re- 
ceipt or bill of lading' for said shipment," and that the bill of lading- 
was aSsigned to the plaintiff by the shipper. An oral contract for the 
transportation of commodities may be made. Mobile & Montgomery 
Ry. Co. V. Jurey, 111 U. S. 584, 4 Sup. Ct. 566, 28 L. Ed. 527; The 
Jeannie (D. C.) 225 Fed. 178. But where it is apparent upon the face 
of the complaint that a bill of lading was issued for the transportation 
of the commodities, the presumption is that the contract was merged 
in the bill of lading, which must be the basis of the plaintiff's rights, 
imless there is some fact pleaded to négative such presumption. 

[2] A bill of lading is a contract to transport and deliver the goods 
to the consignée upon the terms therein specified. The Suprême 
Court of the United States',' in The Delaware, 81 U. S. (14 Wall.) 579, 
at page 601, 20 L. Ed. 779, speaking of a bill of lading, said : 

"Such an Instrument is twofpld In its character; that is, it is a receipt as to 
the quan,titj' ^nd description oj th* goods shippéd, and a contract to transport 
aiid',deliyér thie goods totlie consignée or other person therèln desigriàted, and 
upon the'térins speclflêd iri the sàme Instrument. Beyond ail doubt a bill of 
lading, In the usual form, Is a receipt for the quantity of goods shlpped and a 
firomise tO transport and deliver the saine as therein stlpulated." 

The Circuit Court of Appeals of the Second Circuit (Vanderbilt v. 
Océan S. S. Co., 215 Fed. 886, 132 C. C. A. 226), speaking through 
Jud§re Rogers, said: 

"A bill of lading has a twéfold character. It Is a contract to transport and 
deliver the goods to the consignée upon the terms speclflêd in it ; and it is 
also a receipt as to the quantitj' and description of the goods shlpped. So 
far as it embodies the terms of the contract, it is not to be varied by paroi 
évidence^" 

A bill of lading is a corjtract for the carriage of goods reduced to 
writing, and is the only évidence of the contract. Aspinall's Reports 
of Maritime Cases, vol. 6 (N. S.) 1886-90. 

[3] The plaintiflf may not sue upon "a spécial oral agreement," 
where the oral agreement is merged in a written bill of lading for the 
shipment of the goods. ;His right of action must be based upon the 
bill of lading.' Indianapolis & Cincinnati Ry. Co. v. Remmy et al., 13 
Ind. 518; Sun Mutual Ins. Co. et al. v. Mississippi Valley Transpor- 
tation Co. (D. C;) 14 Fed. 699. The cause of action arising îi-om a 
breach of a written contract of afïreightment, évidence could not be 
received'of an oral contract or agreement. The complaint, therefpre, 
doés not State a cause of action. 

The demurrer is sustained. 



MEMORANDUM DECISIONS 1007 

MEMORANDUM DECISIONS 



BRADT V. SOUTH SITORE TRACTION CO. et al. (Circuit Court of Ap- 
peals, Second Circuit. January 9, 1917.) No. 142. Appeal from the District 
Court of the United States for the Eastern District of New Yorli. Lamar 
Hardy, (!orp. Counsel, Samuel J. Rosensohn, and Vincent Victory, ail of New 
York Citv, for appellants. Arthur Carter Hume, of New York City, for ap- 
pellee. Before COXE, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. Decree (233 Fed. 778) affirmed, with costs. 



SUNNY BROOK ZINC & I.EAD CO. v. METZLER. (Circuit Court of Ap- 
peals, Second Circuit. January 9, 1917.) No. 67. Appeal from the District 
Court of the United States for the Southern District of New York. Hollander 
& Bernheimer, of New York City (Edgar J. Bernheimer, of New York City, of 
counsel), for appellant. H. A. Rosenberg, of New York City (liOuis B. Epp- 
steln, of New York City, of counsel), for appellee. Before COXB, ROGERS, 
and HOUGH, Circuit Judges. 

PER CURIAM. Afflrmed on the opinion of Judge Learned Hand, in 231 
Fed. 304. 



THE TITANIC. Appeal of ASPLUND. (Circuit Court of Appeals, Second 
Circuit. January 9, 1917.) No. 112. Appeal from the District Court of the 
United States for the Southern District of New York. Ralph J. M. Bullowa, of 
New York City (Lawrence E. Brown, of New York City, of counsel), for ap- 
pellants. Harrington, Bigham & Englar, of New York City, for Swedlsh 
government. Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. Carlo Asplund and two of his chlldren, passengers on the 
steamship Titanic, were drowned when that steamer sank in 1912. The 
Swedlsh consul, assuniing that Asplund was a citizen of Sweden, employed the 
firm of Harrington, Bigham & Englar to represent the claim of the wldow and 
survlvlng chlldren and also employed attorneys In England to brlng suit on 
thelr behalf there. In point of fact Asplund was a naturalized American 
citizen and therefore the consul was wholly without authority in the premlses. 
The wldow took out letters of administration on the estâtes of her husband 
and deceased chlldren and employed Rali)h J. M. Bullowa, Esq., to represent 
her and her two survlvlng chlldren. There is no évidence of bad falth upon 
the part of any one. We gather from the very Imperfect record that the petl- 
tioner came to a settlement by the payment of a lump sum to a commlttee 
representing ail claimants and of an additional fund for the compensation of 
attorneys. We infer that out of this latter sum $508.60 was awarded in con- 
nection with the Asplund claimants, but there is nothlng to show the terms 
of the award. The District Court rlghtly vacated its earller order authorizing 
Harrington, Bigham & Englar to represent the Asplund claimants and then 
went on to dlvlde the spécial award of |5()S.60 between them and Ralph J. M. 
Bullowa. It Is from the latter portion of the order that the Asplund claim- 
ants take this appeal. We think it perfectly clear that any award to Harring- 
ton, Bigham & Englar, as attorneys for the Asplund claimants was erroneous. 
The record is so meager that we cannot say what disposition, if any, the 
lower court should make of the sum in question, and therefore reverse this 
feature of the order, and remand the case for further proceedings. 
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